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FOREWORD. 


The  author  of  this  work,  which  has  now  attained  the  posi- 
tion of  A  classic  in  Indian  legal  literature,  was  a  lawyer 
and  a  scholar  of  consummate  ability.  The  University  of 
Calcutta  as  well  as  the  University  of  Allahabad  are  justly 
proud  of  his  academic  achievements  which  were  of  the  highest 
order.  A  Premchand  Roychand  Student  of  the  former  and 
a  Doctor  of  Laws  of  the  latter,  he  established  a  claim  that  he 
had  no  peer  among  his  contemporaries  in  either  University. 
In  1906,  he  was  a  candidate  for  the  Tagore  Professorship  in 
the  University  of  Calcutta  and,  though  he  had  to  count 
amongst  his  competitors  at  least  one  distinguished  scholar, 
who  has  since  attained  the  highest  rank  in  the  profession, 
his  success  was  a  for'egone  conclusion.  The  judgment  of 
those  who  advocated  his  appointment  was  amply  justified  by 
the  result.  The  monumental  work,  which  has  now  reached 
its  second  edition,  was,  on  its  first  publication,  acclaimed  in 
legal  circles  as  a  triumph  of  erudition  and  research,  while  the 
accuracy  and  lucidity  of  the  exposition  of  legal  principles 
which  throughout  characterized  the  work  marked  it  out  as  a 
contribution  of  enduring  value.  It  has  stood  the  test  of 
criticism  remarkably  well,  and  lawyers,  who  have  had  recourse 
to  its  pages  frequently,  have  not  discovered  in  it  any  serious 
flaw  or  error.  Dr.  Satischandra  Banerjee  passed  away  in  the 
plenitude  of  his  powers  and  in  the  midst  of  many-sided 
activities  of  unquestionable  value  to  his  community;  and  the 
work  before  us  cannot  fail  to  convince  an  impartial  reader 
how  great  has  been  the  loss  to  legal  literature  by  reason 
of  his  untimely  death. 

ASUTOSH  MOOKEEJEE. 


PREFACE  TO  THE  SECOND  EDITION. 


The  first  edition  of  the  Law  of  Specific  Relief  in  British 
India  appeared  in  1909;  the  author's  lamented  death  occurred 
in  June,  1915.  In  the  interval  between  these  two  dates  all 
available  copies  of  the  book  were  exhausted.  Timely  notice 
was  given  by  the  publishers,  but  the  author  was  then  too 
busy  to  turn  his  immediate  attention  to  meet  the  call.  The 
revision,  however,  had  been  begun  when  death  intervened  to 
interrupt  the  work.  It  thus  became  our  duty — a  duty  of  love 
and  reverence — to  carry  out  the  wish  of  the  dear  departed. 
His  incomplete  notes  were  there,  and  we  entrusted  them  to 
Dr.  Surendra  Nath  Sen,  M.A.,  LL.D.,  Advocate,  High  Court, 
Allahabad,  to  complete  the  unfinished  labours  of  his  late 
friend.  Dr,  Sen  entered  upon  his  task  as  a  labour  of  love, 
and  we  cannot  sufficiently  thank  him  for  the  excellent  manner 
in  which  he  accomplished  it,  in  spite  of  his  multifarious  pro- 
fessional engagements.  Our  thanks  are  also  due  to  Babu 
Sarat  Chandra  Chaudhri,  M.A,,  LL.B.,  and  Babu  Kenaram 
Mukerji,  B.A.,  B.Sc,  LL.B.,  for  having  looked  through  the 
proof-sheets  while  the  book  was  passing  through  the  press. 
To  Babu  Kenaram  Mukerji  we  owe  the  arranging  of  the 
Table  of  Cases  and  the  Index  to  the  present  edition.  Sir 
Asutosh  Mookerjee,  Kt.,  C.S.I.,  M.A.,  DA..,  F.R.A.S.,  F.R. 
S.E.,  etc,  etc.,  Judge,  High  Court,  Calcutta,  has  placed  us 
under  a  deep  debt  of  obligation  by  contributing  a  "Fore- 
word" to  this  edition. 

It  was  the  wish  of  the  author  to  change  the  form  of 
lectures  to  that  of  a  homogeneous  treatise  in  the  style  of  the 
well-known  classics  on  this  subject  in  England  and  America; 
but  in  view  of  the  circumstances  narrated  above  that  plan 
unfortunately  could  not  be  carried  into  efEect,  and  the  origi- 
nal character  of  the  book  has  been  preserved.  The  eight 
years  which  have  elapsed  since  the  first  appearance  of  the 
book  have  witnessed  a  continuous  and  ever-expanding  stream 
of  case-law  upon  the  questions  which  fall  within  the  purview 
of  this  treatise.  The  principles  here  expounded  have  received 
fresh  illustration  ;  new  light  has  been  shed  on  many   a  dark 
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corner.  Consequently,  such  changes  only  have  been  made  as 
were  called  for  in  order  to  keep  abreast  of  the  new  condition 
of  things  that  has  come  into  existence  as  the  result  thereof. 

In  conclusion,  a  word  of  explanation  is  necessary  for 
the  delay  in  bringing  Out  the  present  edition.  The  gentle- 
men who  very  kindly  devoted  time  and  labour  to  its  prepar- 
ation have  had  to  do  the  work  in  thp. intervals  of  their  daily 
avocations.  Progress  was  necessarily  slow  under  the  circum- 
stances and  the  printing  had  to  be  put  off  froin  time  to  time 
in  order  to  suit  their  convenience.  We  trust  the  generous 
public  will  excuse  the  delay. 

SuRESH  Chandea  Banekji. 

Indu  Bhushan  Baneeji. 


PREFACE  TO  THE  FIRST  EDITION. 


In  publishing  these  Lectures  I  have  preferred  to  retain 
the  form  in  which  they  were  delivered  at  the  University 
Senate  House  in  Calcutta,  in  October  and  December,  1906. 
The  text,  however,  has  been  carefully  revised  and  some  new 
matter  added  ;  the  footnotes  especially  have  been  amplified. 
I  have  not  departed  from  my  original  plan  of  explaining  the 
principles  instead  of  merely  digesting  the  cases.  But  I 
believe  the  practising  lawyer  will  find  that  all  Indian  cases 
which  are  relevant  have  been  here  referred  to.  No  case  has 
been  rejected  simply  because  it  is  the  decision  of  an  unchart- 
ered court  or  does  not  find  a  place  in  the  official  reports, 
English  cases  have  been  freely  cited  and  American  cases  have 
not  been  ignored.  The  mufassil  lawyer  in  this  country 
generally  fights  shy  of  foreign  decisions,  and  not  so  very  long 
ago  even  in  some  of  the  High  Courts  the  citation  of  English 
precedents  was  not  always  appreciated.  But  with  increasing 
knowledge  matters  have  now  improved,  though  the  Ameri- 
can case-law,  unfortunately,  yet  remains  a  terra  incognita  for 
most  of  us.  Now,  it  may  be  frankly  conceded  that  neither 
English  nor  American  decisions  are  binding  upon  the  Indian 
Courts.  But  the  Specific  Relief  Act  is  admittedly  based  on 
doctrines  of  equity  jurisprudence  which  were  originally 
developed  in  England  and  are  now  administered  equally  by 
English  and  American  CourtSj  and  some  of  its  provisions 
have  been  bodily  extracted  from  the  draft  Civil  Code  of  New 
York.  The  guidance  afforded  by  the  decisions  of  these 
foreign  courts  in  interpreting  and  applying  the  provisions  of 
the  Indian  Act  is  therefore  of  peculiarly  valuable  character.  It 
is  scarcely  necessary  to  emphasize  that  the  essential  principles 
of  equity  know  of  no  local  or  temporal  conditions,  and  that 
no  genuine  student  of  law,  or  of  any  other  subject  of  study, 
for  the  matter  of  that,  can  object  to  light  because  it  comes 
from  one  quarter  rather  than  another. 

In  citing  foreign   decisions  I   have,  for  the   benefit   of 
students,  frequently  added  references  to! some  of  the   many 
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volumes  of  Selections  o£  Cases  which  have  been  published  in 
America  and  England.  The  ordinary  practice  of  the  Indian 
student  of  law  to  study  statutes  and  text-books  and  neglect 
leading  cases  is,  in  my  humble  opinion,  not  at  all  to  be 
commended. 

I  regret  very  much  the  dtlaj  which  has  '  occurred  in  the 
publication  of  these  lectures.  This  is  principally  owing  to 
repeated  and  protracted  attacks  of  illness  which  I  suffered 
from  while  the  book  was  passing  through  the  press.  This 
'feet  also  accounts  for  the  inordinate  length  of  "  Corrections 
and  Additions."  I  have,  however,  tried  to  make  amends  by 
i-eprinting,  by  way  of  appendix,  the  provisions  of  the  Acts  of 
Indian.  Legislature  passed  in  1908,  which  bear  upon  the 
subject-matter  of  these  lectures.  With,  the  object  of  making 
the  bookeo  niplete  and  self-contained,  1  have  also  reprinted 
at  the  end  the  Specific, Relief  Act,  with  brief  annotations  and 
such  supplementary  matter  as  is  likely  to  be  found  useful. 

My  obligations  to  previous  writers  I  have  endeavoured 
to  acknowledge  in  the  footnotes.  But  I  do  not  think  they 
fully  disclose  the  immense  debt  of  gratitude  I  owe  to  Sir 
Ed^fard  'Fry,  Sir  Frederick  Pollock,  and  John  Norton  Pome- 
roy,  without  a  careful  and.  constant  study  of  whose  well- 
known  works  I  do  hot  think  I  could  have  written  much  of 
what  is  to  be  found  in"  the  following  pages.  For  references 
to.  the,  decisions  of  some  of  the  unchartered  superior  courts 
in  British  India  I  am  indebted  to  Mr  T.  V.  Sanjiva  Row's 
excellent  compilations.  My  brother,  Sj.  Sushi!  Chandra 
Banerji,  b.a.,  ll.b.,  of  the  Provincial  Civil  Service,  has  helped 
me  to  prepare  the  Index,  and  with  his  assistance  my  friend, 
Sj.  Jagabandhu  Phani,  m.a..  Vakil,  High  Court,  has  pre- 
pared the  Table  of  Cases  cited.  My  friend,  Sj.  Sarat  Chan- 
dra Chaudhuri,  m.a.,  ll.b..  Vakil,  High  Court,  helped  me  to 
prepare  part  of  the  manuscript  for  the  press.  To  these 
gentlemen  I  desire  to  express  my  thanks. 

September,  1909.  S.  C.  B. 
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Zeringue  v.  Texas  and  P.  R.  R.,  34  Fed.   Rep.,  239 

Zetland  u.  Hislop.,  7  A.  C,  447 

ZainuUah  ■;.  Inu,  23  Cal.,  693 

Zinnatunnessa  1).  Girindra,  30  Cal.,  788  ...  ...  ...524,72/ 


457 

637 

499 

117 

245 

...230,  834 

158 

505 

439 

645 

575 

...  83,124 

443 

271 

253 

...350,  352 

570 

...  91,  101 

406 

583 

511 

604 

,  652,  162, 160 

46 

644 

352 

551 

212 

563 

320 

181 

303 

...648,  758 

770 

...  255,  ,?6 

498 

47 

53 

292 

615 

...  66, 36 

LIST  OF  ABBREVIATIONS. 


c.  p.  c. 

Com.  Law.  Proo.  Act 

Or.  P.  C. 

I  C   A 

l!  b',  a.,  I.  Bv.  A. 

I.  L.  A.,  I.  Lim.  A. 

I.  P.  0. 

I.  R.  A. 

I.  Tr.  A. 

S.  R.  A. 

T.  P.  A. 


Ames 

Bigelow,  L.  C. 

Finol) 

Finch,  Oas.  Prop. 

H.  &  W.  Huff.  &  Wood.      ... 

Keener 

Kenny 

R.  C. 

Rad.  &Mil. 

Scott 

Smith,  L.  C,  8m.  L.  C.      ... 

Wh.  &  T. 

Williston,  Cast.  Bankruptcy. 

Oas,  Oon. 
Woodruff,  Qnasi-con. 


A.  L.  J. 

Amer.  L.  Reg. 

Amer.  L,  Rev. 

Bom.  L.  R. 

C  L.  J. 

C.  W.  N. 

Columbia  liarm  Rev, 


Acts. 

Civil  Procedure  Code  (XIV  of  1882). 

Common  Law  Procedure  Act. 

Criminal  Procedure  Code. 

Indian  Contract  Act. 

Indian  Evidence  Act. 

Indian  Limitation  Act. 

Indian  Penal  Code. 

Indian  Registration  Act. 

Indian  Trusts  Act. 

Specific  Relief  Act. 

Transfer  of  Property  Apt. 

Case-Books. 


by 


Selection  of  Cases  in    Equity    Jurisdiction 

J.  B.  Ames,  Cambridge,  Mass.,  Vol.  I.,  1904. 
Leading  Cases  on  the  Law  of  Torts,  by  M,  M. 

Bigelow,  Boston,  1875. 
Selection  of  Cases  on  the  English  Law  of  Contract, 

by  G.  B.  Finch,  ed.  2,  Cambridge,  1896. 
Selected  Cases  on  the  Law  of  Propeirty  in  Land, 

by  W.  A.  Finch,  ed.  2,  New  York,  1904. 
American  Cases  on  Contract,  by  B.  W.  Hnffcut 

and  E.  H.  Woodruff,  ed.  2,  Albany,  1901. 
Selection  of  Cases  on  Equity    .Jurisdiction,  by 

W.  A.  Keener,  3  Vols.,  New  York,  1895-7. 
Selection  of  Cases  illustrative  of  the  English  Law 

of  Tort,  by  C.  S.  Kenny,  Cambridge,  1904. 
Ruling  Cases,  by  R.  Campbell,  26  Vols.,  London, 

1894-1902. 
Cases  illustrating  the   Principles  of  the  Law  of 

Torts,  by  F.  R.  Y.  Radcliffe  and   J.  C.  Miles, 

Oxford,  1904. 
Cases  on   Equity  Jurisdiction,  by  J.  B.  Scott,  2 

Vols.,  New  York,  1906. 
Selection  of  Leading  Oases,    by  J.   W.   Smith,   2 

Vols.,  London,  ed.  10.  1896  ;  ed.  11,  1903. 
Selection  of  Leading  Cases  in  Equity,  by  F.  T. 

White  and  O.  D.  Tudor,  2  Vols.,  ed.  7,  London, 

1897. 
Cases  on  the  Law  of  Bankruptcy,  by  S.  Williston, 

Cambridge.  Mass.,  1906. 
Selection  of  Oases  on  Contracts,  by  S.  Williston, 

2  Vols.,  Boston. 
Selected  Cases  on  the   Law  of  Quasi-Contracts, 

by  E.  H.  Woodruff,  Indianapolis,  1905. 

Periodicals. 

Allahabad  Law  Journal. 
American  Law  Register. 
American  Law  Review. 
Bombay  Law  Reporter. 
Calcutta  Law  Journal. 
Calcutta  Weekly  Notes. 
Columbia  Ijaw  Review, 


LIST   OF    ABBREVIATIONS. 


Harv.  L.  R.  (or  Rev.) 
Journ.  Comp.  Legist. 
L.  Q,  R.,  Law  Q.  Rev. 
Law  Journal  (Bng.) 
Law  Mag.  &  Rev. 
M.  L.  J. 


Harvard  Law  Review. 

Journal  of  the  Society  of  Comparative  Legislation. 

Law  Quarterly  Review. 

Law  Journal,  London. 

Law  Magazine  and  Review. 

Madras  Law  Journal. 


Rhports. 


A.  L.  J.  R. 
A.W.N. 
AgraH.  0. 
All. 

B.  L.  R. 

B.  L.  R.,  A.  C. 
B.  L.  R,Ap. 

B.  L.  R.,  P.  B. 

Bom. 

Bom.  H.  C,  (H.  C.  R.) 
Bom.  B.C.,  A.  C. 
O.  C. 
Bom   L.  R. 
Bom.  P.  J. 

Boulnois 
Bourke 

Burma  L.  R. 
Cal. 

C.  L.  J. 
C.  L.  R. 
C.  P  L.  R. 
C.W.N. 
Cory  ton 

Hay 

Hyde 

I.  A. 

I.  A.  Sup. 

I.e. 

l.L.  R. 

Ind.  Jur.,  N.  S., 

O.8. 

LB.  R. 

Mad. 

Mad.  H.  C.,'H.  G.  R) 

Mad.  Jur. 

Marshall 

Morley,  Dig. 

M.  LA.,  Moo.  I.  A.  .i. 

M.L.  J.R. 

M.L.T. 

N.  L.  R. 

N.  W.  P.,H.C.,  (H.CR.)  ... 

O.  C. 
P.  L.  R. 
P.  R. 
P,  W.  R. 


(a)  Indian. 

Allahabad  Law  Journal  Reports,  1904— 

Allahabad  Weekly  Notes,  1881-1908. 

Agra  High  Court  Reports,  1866-8. 

Indian  Law  Reports,  Allahabad  Series,  1876— 

Bengal  Law  Reports,  18C8-75. 

Do.  Appellate  Civil. 

Do.  Appendix. 

Do.  Supplemental  volume  of  Pull 

Bench  Rulings,  1862-8. 
Indian  Law  Reports,  Bombay  Series,  1876— 
Bombay  High  Court  Reports,  1862-75. 
Do.  Appellate  Civil. 

Do.  Original  Civil  Jurisdiction. 

Bombay  Law  Reporter,  1899- • 
Printed  Judgments,   Bombay  High   Court,   1869- 

1900. 
Boulnois'  Reports,  Calcutta,  1855. 
Bourbe's  Reports,  Calcutta  High  Court,  Original 

Side,  1865. 
Burma  Law  Reporter. 

Indian  Law  Reports,  Calcutta  .Series,  1876  - 
Calcutta  Law  Journal  Reports,  1905 — 
Calcutta  Law  Reports,  1877-84. 
Central  Provinces  Law  Reports,  1886-1904. 
Calcutta  Weekly  Notes,  1896— 
Coryton's  Reports,  Calcutta  High  Court,  Original 

Side,  1862-.S. 
Hay's  Reports,  Calcutta  High  Court,  1863. 
Hyde's  Reports.  Calcutta  High  Court,  l86n-4. 
Law  Reports,  Indian  Appeals,  1868— 

Ditto,  supplementary  volume,  1872-3. 

Indian  Cases,  1909  — 
Indian  Law  Reports,l876— 
Indian  Jurist,  Calcutta  High   Court,   New  Series 

1866-7. 

Do.  do.  Old      „ 

1862. 
Lower  Burma  Rulings,  1872— 
'  Indian  Law  Reports,  Madras  Series,  1876— 
Madras  High  Court  Reports,  1862-75. 
Madras  Jurist. 

Marshall's  Reports,  Calcutta  High  Court,  1862-3. 
Morley's  Digest. 
Moore's  Indian  Appeals,  1836-72. 
Madras  Law  Journal  Reports,  1881 — 
Madras  Law  Times,  1906— 
Nagpur  Law  Reports,  1905 — 
North  Western   Provinces    High   Court  Reports 

1869-75. 
OudhCas6s;  1898— 
Punjab  La.w  Reporter,  1900  — 
Punjab  Record,  1867— 
Punjab  Weekly  Reporter,  1907 — 


LIST  OF   ABBREVIATIONS. 


S.  D.  A. 
Sel.  Oa. 
Sev. 

Sind.  L.  R. 
Tay.  &  Bell 

Travancore  L.  R. 
U.  B.  R. 
W.  R. 


A.  C. 

Adol.  &  B. 

A.  &  E 
Aleyn 
Amb. 
Ambl. 
Ans. 

Atk. 

B.  &  Aid. 

Ball  &  Beat. 
Ball  &  Be. 
Ball  &  B. 
Ba.  &  Be. 
B.  &.  C. 

Beat. 

Beav. 
Best.  &  Sra. 

Bing. 

Bing.,  N.  C. 

Bli.  N.  8. 
Bligh,  N.  S. 

Bos.  &  Pul. 
Bos.  &  P. 

B.  &P. 

Bro.  C.  C. 
Bro.  Oh. 

Bro.  P.  0. 
Buck,  Bankr.  C. 
Burr. 
C.B. 

C.  B.  N.  8. 
0.  P. 

C.  P.  n. 

C.  p.  Ctoop. 

C.  &P. 

Cal.  Oh. 

Oamp. 

Cas.  temp.  Talbot 

Oh. 

Oh.,  Oh.  A.,  Ch.  Ap. 

Oh.  Ca&. 

Ch.  D. 


...    Sudder  Dewany  Adawlnt  Reports. 
...    >Oudh  Select  Cases. 
...    Sevestre's  Reports,  Calcutta. 
...     Sind  Law  Reporter,  1908— 

aylor  and   Bell's    Reports,    Calcutta    Supreme 
Court. 
...     Travancore  Law  Reports,  1885 — 
...    Upper  Burma  Rulings,  1892— 
...    Sutherland's  Weekly  Reporter,  1864-76. 

(b)  English,  Scotch,  and  Irish. 

...     Law  Reports,  Appeal  cases   (House    of    Lords), 

since  1876. 
Adolphus   and  Ellis's  Reports,  King's  Bench  and 

Queen's  Bench,  12  Vols.,  1831-1842. 
...     Aleyn's  Reports,  King's  Bench,  1  Vol.,  1646-1649. 

■.•     Ambler's  Reports, .Chancery,  2  Vols.,  1725-1783. 

...     Anstruther's  Reports,  Exchequer,  3  Vols.,   1792- 

1797. 
..      Atkyn's  Reports,  Chancery,  3  Vols.,  1786-1754. 
...     Barnewall  and  Alderson's  Reports,  King's  Bench, 

5  Vols.,  1830-34. 

Ball  and  Beatty's   Reports,  Chancery   (Ireland), 

2  Vols.,  1807-14. 

...     Barnewall  and  Cresswell's  Reports,  King's  Bench, 

10  Vols.,  1822-30. 

...     Beatty's  Reports,   Chancery    (Ireland),    1    Vol., 

1813-30. 
...     Beavan's  Reports,  Rolls  Court,  36  Vols.,  1838-66. 
...     Best  and  Smith's  Queen's  Bench  Reports,  lO  Vols., 

1861-70. 
...    Bingham's  Reports,  Common  Pleas,  10  Vols.,  1822- 

34. 
...     Bingham's   New  Cases,  Common    Pleas,  6  Vols., 

1834-40. 
Bligh's  ReportS)    House  of  Lords,   New  Series, 

11  Vols.,  1827-37. 

...     Bosanquet  and  Puller's  Reports,  Common  Pleas, 

3  Vols.,  1796-1804. 

W.    Brown's    Chancery    Reports,    4    Vols.,  1778- 
94. 

...     J.  Brown's  Cases  in  Parliament,  8  Vols.,  1702-1800. 
...     Buck's  Cases  in  Bunkruptcy,  1  Vol.,  1816-20. 
...     Burrow's  Reports,  King's  Bench,  5  Vols.,  1756-72. 
...     Common  Bench  Reports,  18  Vols.,  I845-r)6. 
...     Ditto,  New  Series,  20  Vols.,  1856-65. 
...     Law  Reports,  Common  Pleas,  10  Vols.,  1865-75. 
...     Law  Reports,  Common  Pleas  Division,  5  Vols.i 
1875-80. 

...     0.  P.  Cooper's  Reports,  Chancery  Practice,  1  Vol., 
1837-38. 

...     Carrington  and  Payne's  Reports,    Nisi  Prius,  9 
Vol.,  1823-41. 

...     Calendar  of  Proceedings  in  Chancery. 

...     Campbell's  Reports,  JJisi  Prius,  4  Vols.,  1807-16. 

...     Oases  in  Equity,  tempore  Talbot,  1  Vol.,1730-37. 

...     Law  Reports,  Chancery  Division,  since  1890. 

...     Law  Reports,  Chancery  Appeals,  10  Vols.,  1865-75. 

...     Cases  in  Chancery,  1660-1697. 

. . .    Law  Reports,  Chancery  Division,  45  Vols.,  1875-90. 


LIST   OF   ABBREVIATIONS. 


Oh.  Rep. 
CI.  &  F. 

Co.  Rep. 
Coke 

Coll. 

Coll,  C.  C. 
Coop. 
G.  Coop. 

Cowp. 

Cox 

Cox 

Cr.  &  Ph. 

Cro.  Jac. 

DeG.,  F.  &  J. 

DeG.  &  J. 

DeG.  J.  Ss  S. 
D.  J.  S. 

DeG.,  M.  &  G. 

D.  M.  6. 

DeG.  &  8m. 

DeG.  &  S. 

Dick. 

Dow 

Dpw.  &  Ryl. 

Drew. 
Dr.  &  Sm. 

Dr.  &  W. 

Dr.  &  War. 

E.  &B. 
El.  &  B. 
El.  &  Bl. 
E.,  B.  &  E. 

Bast 

Eden 

Bq. 

Bq.  Abr. 

Ex. 

Ex.  D.      ' 

P. 

Fl.  &  Kelly 

Freem. 
Freem.  C.  C. 
Giff. 
Gould. 

H.  81. 

H.  &C. 


Reports  in  Chancery,  3. Vols.,  1615-1710. 
Clark  and  Finnelly's  Reports,  House  of  Lords,  12 
Vols.,  1831.-48. 

Coke's  Reports,  English,  King's  Bench,   13   parts, 
1572-1616. 

CoUyer's  Reports,  Chancery,  2  Vols.,  1844-46. 

G.  Cooper's  Reports,  Chancery,  1  Vol.,  1792-1815. 

Cowper's  Reports,  King's  Bench,  2  Vols.,  1774-78. 

Cox's  English  Equity  Cases,  2  Vols.,  1745-1797. 
Craig  and  Phillip's  Reports,    Chancery,  1   Vol., 

1840-41. 
Croke's  Reports,   tempore  James  1,  King's  Bench 

and  Common  Pleas,  1  Vol.,  1603-25. 
DeGex,  Fisher  and  Jones'  Reports,   Chancery,  4 

Vols.,  1859-6.2, 
DeGex  and  Jone's  Reports,   Chancery,   4    Vols., 

1857-59. 

DeGex,  Jones  and  Smith's  Repoi?ts,  Chancery.  4 
Vols.,  1862-65. 

DeGex,  Macnaghten,  and  Gordon's  Reports, 
Chancery,  8  Vols,,  1851-57. 

De  Gex,  and  8  male's  Reports,  Chancery,  5  Vols.. 
1846-52. 

Dickens'  Reports,  Chancery,  2  Vols.,  1559-1598. 
Dow's  Reports,  House  of  Lords,  6  Vols,,  1812-18. 
Dowling  and  Ryland's  Reports,  King's   Bench,  9 

Vols.,  1822-27. 
Drewry's  Reports,  Chancery,  4  Vols.,  1852-59. 
Drewry  and  Smale's  Reports,  Chancery,  2  Vols  , 

1859-65. 
Drury  and  Walsh's  Reports,  Chancery,  (Ireland), 

2  Vols.,  1837-41. 
Drury  and  Warren's  Reports,  Chancery,  (Ireland), 

4  Vols.,  1841-43. 

Ellis  and  Blackburn's  Reports,  Queen's  Beach, 
8  Vols.,  1852-58. 

Ellis,  Blackburn  and  Ellis's  Reports,  Queen's 
Bench,  1  Vol.,  1858-60. 

East's  Reports,  King's  Bench,  16  Vols,,  1800-12. 

Eden's  Reports,  Chancery,  2  Vols.,  1757-66. 

Law  Reports,  Equity  Cases,  20  Vols.,  1865-75. 

Abridgment  of  Cases  in  Equity,  2  Vols.,  1667-1744 

Law  Reports.  Exchequer,  10  Vols.,  1865-75. 

Law    Reports,     Exchequer     Division,    5    Vols 
1875-80. 

Eraser's  Court  of  Session  Cases,  Scotland,  1898- 
1906. 

Flanagan  and  Kelly's  Reports,  Rolls  Court,  (Ire- 
land), 1840-2. 

Freeman's  Reports,  Chancery,  1  Vol.,  1660-1706. 

Giffard's  Reports,  Chancery,  5  Vols.,  1857-1865. 

Gouldsbdrough's  Reports,  Queen's  Bench,  1  Vol  . 
1586-1601, 

Henry  Blackstone's  English  Common  Pleas  Re- 
ports, 2  Vols.,  1788-96. 

Hurlstone  and  Coltman's  Reports,  Exchequer,  4 
Vols.,  1862-66. 


LIST   OF    ABBREVIATIONS. 


H.  &  M, 

H.  &  N. 

H.  &  W. 

H.  L. 
H.  L.  C. 

Ha. 
Hare 

I.  R. 

I.  R.  Eq. 

Ir.  Ch.  R. 

Ii'.  Eq.  R. 
Ir.  Bq. 

J.  P. 
Jac. 
J.  &  H. 

J.  &W. 

Jones  &  Lafc, 
Jon.  &  Lat. 
J.  &  Lat. 
J.  &L. 

Johns. 
Jur. 

Jur.,  N.  S. 
K.  B. 
K.  &.  J. 

Kay 
Keen 
Ke. 
Knapp 
L.  J.,  Ch. 

Ex. 

C  P. 

P.O. 

Q.  B.  (or  K.  B  ) 
L.  R.  (Ir.) 

Ch.  D. 
L.  T. 

O.  S. 
Litt. 
Lane 
Ld.  Raym. 

LI.  &  G. 

M.  &  W. 

Mac.  &  G. 
M.  &G. 

Maoq.,  MacQ. 

Madd. 
Manson 
Man.  &  G. 

Mer. 
Mod. 

18 


Hemming  and  Miller's  Reports,  Chancery,  2  Vols., 

1862-65. 
Hurlstone    and    Norman's    Reports,    Exchequer, 

7  Vols.,  1856-62. 
Hurlstone  and   Walmsley's  Reports,  Exchequer, 

1  Vol.,  1840-41. 
Law  Reports,  House  of  Lords,  7  Vols.,  1866-75. 
Clark's  Report,  Hovtse  ol  Lords,  11  Vols.,  1847-66. 

Hare's  Reports,  Chancery,  11  Vols.,  1841-53. 

Irish  Reports,  1893— 

Irish  Reports,  Equity,  U  Vols,,  1866-77. 

Irish  Chancery  Reports,  17  Vols.,  1850-67. 

Irish  Equity  Reports,  18  Vols.,  1838-61. 

Justice  of  the  Peace,  1837 — 

Jacob's  Reports,  Chancery,  1  Vol.,  1821-23. 

Johnson    and    Hemming's    Reports,   Chancery,  2 

Vols.,  186(r62. 
Jacob  and  Walker's  Reports,  Chancery,  2  Vols., 

1819-21, 

Jones  and  La  Touche's  Reports,   Chancery,  (Ire- 
land), 1  Vol.,  1844-46. 

Johnson's  Reports,  Chancery,  1  Vol.,  1858-60. 
Jurist  Reports,  18  Vols.,  1837-54. 
Jurist  Reports,  New  Series,  12  Vols„  1855-67. 
Law  Reports,  King's  Bench  Division,  since  1900. 
Kay  and  Johnson's   Reports,  Chancery,  4  Vols  , 

1853-58. 
Kay's  Reports,  Chancery,  1  Vol.,  1853-4. 

Keen's  Report,  Rolls  Court,  2  Vols.,  1836-38. 

Knapp's  Reports,  Privy  Council,  3  Vols.,  1829-36. 
Law  Journal,-Chanoery,  1822— 
Exchequer,  1830-75. 
Common  Pleas,  1822-75. 
Privy  Council,  1865— 
Queen's  (or  King's)  Bench,  1822— 
Law  Reports,  (Ireland),  Chancery    and    Common 
Law,  32  Vols.,  1879-93. 

Chancery  Division. 
Law  Times  Reports,  1859 — . 

Do.,       Old  Series,  34  Vols.,  1843-60. 
Littleton's  Reports,  Common  Pleas,  1  Vol.,  1627-31. 
Lane's  Reports,  Exchequer,  1  Vol.,  1605-11. 
Lord  Raymond's   Reports,  King's  Bench,  3  Vol., 

1694-1732. 
Lloyd  and  Goold's  Chancery  Reports,   (Ireland), 

1834-9. 
Messon  and    Welsby's    Reports,    Exchequer,   16 

Vols.,  1836-47. 
Macnaghten  and  Gordon's  Reports,  Char  eery,  3 

Vols.,  1849-47. 
Macqueen's  Scotch    Appeals,   House  of  Lords,  4 

Vols.,  1874-65. 
Maddook's  Reports,  Chancery,  6  Vols,  1815-21. 
Manson's  Bankruptcy  and  Company  Cases,  1893 — 
Manning  and  Granger's  Reports,  Common  Pleas, 

7  Vols.,  1840-45. 
Mferivale's  Reports,  Chancery,  3  Vols.,  1815-17. 
.     Modern  Reports,    12  Vols.,  1669-1755. 


■  LIST   OF    ABBREVlATIOlfS. 


Moll. 

Moseley 
Myl.  &  Or. 
My.  &  Ci-. 
My.  &  K. 
M.  &  K. 
M.  &  S. 

Noy 
P. 

P.O. 
P.  R. 
P.  Wuis. 
P.  W. 
Ph. 

Phill.,  Oh. 
Pr.,  Price 
Prec.  in  Ch. 
Prec.  Oh. 
Q.  B. 
Q.  B.  n. 

R.  R. 
Rep. 
Rep.  Fin. 
Ridg. 

Rus.,  Russ. 
Russ.  &  My. 
Rus.  &  M. 
R.  &  My. 
R.  &  M. 
Sausse  &  Scully 

Sc.  &  n. 

fcchoales  &  L. 
Soh.  &  Lefr. 
Sch.  &  Lef. 
Sch.  &  L. 
Sel.  Gas.  Ch. 
Sel.  Ch.  Cas. 
Ses.  C. 
Sim. 
Sim.  N.  S. 

Sim.  &  St. 
S.  &S. 
Sm.  &  Gif. 
Sm.  &  G. 
Sol.  Jour. 
Sol.  J. 
Stark. 
Sw. 

Swanst. 
T.  L.  H. 
T.  R. 

T.  &  R. 

Taml. 
Ta  unt. 


Molloy's  Reports,  Chancery,    (Ireland),   3  Vols., 

1808-31. 
Moseley's  Reports,  Chancery,  1  Vol.,  1726-30. 
Mylne  and  Craig's  Reports,   Chancery,  5  Vols., 

1835-41. 
Mylne  and  Keen's   Reports,   Chancery,   3  Vols., 

1832-35. 
Maule  an  1   Selwyn's   Reports,   King's   Bench,   6 

Vols,,  1813-7. 
Noy's  Reports,  Kings  Bench,  1  Vol.,  1558-1649. 
Law   Reports,   Probate,   Divorce  and  Admiralty 

Division,  1890— 
Privy  Council,  Parliamentary  cases. 
Parliamentary  Reports. 

Peere  Williams'  Reports,  Chancery  and  Queen's 
Bench,  3  Vols.,  1695-1735. 

Phillips'  Reports,  Chancery,  2  Vols.,  1841-49. 

Price's  Reports,  Exchequer,  13  Vols.,  1814-24. 

Precedents  in  Chancery,  1  Vol.,  1689-1722. 

Law  Reports,  Queen's  Bench  Division,  1891-1901. 
Law  Reports,  Queen's  Bench  Division,   25  Vols., 
1875-90. 

Revised  Reports. 

Coke's  Reports,  King's  Bench,  1572-1616. 
Cases  tempore  Finch,  1  Vol.,  1730-7. 
Ridgeway's  Reports  tempore  Hardwicke,  Chan- 
cery, 1  Vol.,  1744-6. 
Russell's  Reports,  Chancery,  5  Vols.,  1824-29. 

Russell  and  Mylne's  Reports,  Chancery,  2  Vols., 
1829-33. 

Sausse  and  Scully's  Reports,  Rolls  Court,  (Ireland), 

1  Vol.,  1837-40. 
Law  Reports,  Scotch  and  Divorce  Appeals,  House 

of  Lords,  2  Vols.,  1866-75. 

Schoales     and     Lefroye's      Reports,    Chancery, 
(Ireland),  2  Vols.,  1802-06. 

Select  Cases  in  Chancery,  1  Vol.,  1685-98. 

Court  of  Session  Cases  (Scotland),  1906—. 
Simons'  Reports,  Chancery,  17  Vols.,  1826-52. 
Simon's  Reports,  Chancery,  New  Series,   v    Vols., 

1850-52. 
Simon's  and  Stuart's  Reports,  Chancery,   2   Vols., 

1822-26. 
Smale  and  Giffard's  Reports,  Chancery,   3   Vols., 

1852-58. 

Solicitors'  Journal,  1856 — 

Starkie's  Reports,  Nisi  Prius,  3  Vols.,  1814-23. 
Swanston's   Reports,     Chancery,    3    Vols.,    1818- 

2L 
Times  Law  Reports,  1884— 
Term  Reports,  by  Durnford  &  East,  8  Vols.,  1785- 

1800. 
Turner  and  Russell's  Reports,  Chancery.  1  Vol , 

1822-5. 
Tamlyn's  Reports,  Rolls  Court,  1  Vol.,  1829-30. 
Taunton's  Reports,  Common  Pleas,  8  Vols     1807- 

19. 


LIST   OF   ABBREVIATIONS. 


Tyr.  &  Gr. 

V.  &  B. 

Vern. 
Yes. 

Ves.  Sr. 
W.  Bl. 

W.N. 

W.  R.  (Eng.) 

Willes 

Wilm. 

Wils. 

Wras.  Sauiid. 

Y.  &  C.  Ch. 

Y.  &  C.  Ex. 

Y&J. 

Y.  B. 


Ala.  Alabama 
Allen 

Am.  nee. 
Am.  Rep. 
Am.  St.  n. 
Am.  St.  Rep. 
Ark. 
Atl. 

B.  Mon. 

Bailev 
Barb.' 

Barb.  Ch. 

Blatchf. 

Bush 

C.  E.  Gr. 

Calif. 
Cold. 
Colo. 
Comst. 

Conn. 
Co  wen 
Crancli 

Cush. 

n.  c. 

Dak. 
Dallas 

Day 

Del.  Ch. 
Denjo 


Tyrwhitt  and  Grange's  Reports,  Exchequer,  1  Vol., 

1835-6. 
Vesey  and  Beames's  Reports,  Chancery,   3  Vols., 

•1812-14. 
Vernon's  Reports,  Chancery,  2  Vols.,  1680-1719. 
Vesey  Junior's  Reports,  Chancery,  19  Vols.,  1789- 

1817. 
Vesey  Senior's  Reports,  2  Vols.,  1747-56. 
William  Blaokstone's  Reports,  King's  Bench  and 

Common  Pleas,  2  Vols.,  1746-79. 
Law  Reports,  Weekly  Notes,  1866  - 
Weekly  Reporter,  54  Vols.,  1852-1906 
\T-illes'  Reports,  Common  Pleas,  1  Vol.,  1737-58. 
Wilmot's   Notea  of  Opinions  and   Judgments,    I 

Vol.,  1757-1770. 
J.  Wilson's  Reports,  Chancery,  2  Vols.,  1818-9. 
Williams'  Notes  to  Saunder's  Reports,  2  Vols. 
Younge  and  Collyer's  Reports,  Chancery   Cases, 

2  Vols.,  1841-42. 
Younge  and  Collyer's    Reports,    Exchequer    in 

Equity,  4  Vols.,  1834-42. 
Younge  and  Jervis'  Reports,  Exchequer,   3  Vols., 

1826-30. 
Year  Books. 

(c)  American. 

Alabama  State  Reports,  1840 — 

Allen's   Massaoliusetts    Reports,  14   Vols.,   1861- 

1867. 
American  Decisions,  100  Vols.,  17691869. 
American  Reports,  selected  cases,  60  Vols.,  1869-87. 

American  State  Reports,  1887 — 

Arkansas  State  Reports,  1837— 

Atlantic  Reporter,  1885 — 

Benjamin  Monroe's  Kentucky  Reports,   18  Vols., 

1840-57. 
Bailey's  South  Carolina  Reports,  2  Vols.,  1828-32. 
Barbour's   Supreme  Court    Reports,  New  York, 

67  Vols.,  1847-77. 
Barbour's  Chancery  Reports,  New  York,   3   Vols., 

1845-8. 
Blatchfords  U.  S.  Circuit  Court  Reports,  24  Vols., 

1845-87. 
Bush's  Kentucky  Reports,  14  Vols.,  1866-79. 
C  E.  Green's  New  Jersey  Equity  Reports,  12  Vols., 

1862-76 
California  State  Reports,  1850— 
Coldwell's  Tennessee  Reports,  7  Vols.,  1860-70. 
Colorado  Supreme  Court  Reports,  1864— 
Comstock's  New  York  Court  of  Appeals  Reports. 

4  Vols.,  1847-51. 
Connecticut  Reports,  1814— 
Cowen's  New  York  Reports,  9  Vols.,  1823-29. 
Craneh's  U.  S.  Supreme  Court  Reports,   9  Vols., 

1801-15. 
Cushing's     Massachusetts    Reports,    12     Vols., 

1848-53. 
District  of  Columbia  Reports. 
Dakota  Reports.  6  Vols  ,  1867-99. 
Dallas'   U.  S    Supreme  Court  Reports,  4  Vols., 

1790-UOO. 
Day's  Connecticut  Reports,  5  Vols.,  1802-13. 
Delaware  Chancery  Reports,  7  Vols.,  1814-99. 
Deplo's  Now  York  Law  Reports,  5  Vols.,  1845-8, 


LIST   OF    ABBREVIATIONS. 


Desaus. 

Dess. 

Dev. 

Dev.  Bq. 

Deur 

Fed.,  Fed.  R. 

Fla. 

Ga.,  Geor. 

Gratt. 

Gray 

Green 

Green,  0.  E. 

Hal  St.  Ch. 

Har. 

Har.  &  Johns. 

Hill,  Ch. 

Holmes 

Housfc.  (Del.) 
How.  Pr. 

Howard 

Humph. 
Hun 

Idaho 
111. 

Indiana 
Iowa 
Ired.  Eq. 

John.  Ch.,  Johns.  Ch, 

Jones  Eq. 

Kan. 

Ky. 

Ky.  L.  R. 

L.  R.  A. 

L.  R.  A.,  N.  S. 

La. 

Lowell 

Mart.  &  Yerg. 

Mason 

Mass. 

Md. 

Md.  Ch, 

IMe. 

Meigs 

Meto, 


Desaussure's  South  Carolina  Equity  Reports,  4 
Vols.,  1784-1816. 

nevereux's  North  Carolina  Law  Reports,  4  Vols., 

1826-34. 
Devereux's  North    Carolina   Equity     Reports,  2 

Vols.,  1826-34. 
Duer's  New  York  Superior  Court  Reports,  6  Vols., 

1852-57. 
Federal  Reporter,  1880— 
Florida  Reports,  1846— 
Georgia  Reports,  1846— 
Grattan's  Virginia  Reports,  33  Vols.,  1844-80. 
Gray's  Massachusetts  Reports,  16  Vols.,  1854-60. 
Green's    New    Jersey   Equity    Reports,    3  Vols., 

1832  45. 
C.  B.  Green's  New    Jersey     Equity  Reports,   12 

Vols.,  1862-76.       ,  ^ 
Halsted's  New  Jersey  Equity  Reports,    4   Vols., 

1845-53. 
Harrington's  Chancery  Reports,  Michigan,  1  Vol., 

1836-42. 
Harris  and  Johnson's  Maryland  Reports,  7  Vols., 

1800-26 
Hill's  Chancery  Reports,   South  Carolina,  2  Vols., 

1833-7. 
Holmes'  United  States    Circuit    Court  "Reports, 

1  Vol.,  1870-75. 

Houston's  Delaware  Reports,  7  Vols.,  1855-1887. 
Howard's  Practice  Reports,  New  York,  67  Vols., 

1844-85. 
Howard's  United  States  Supreme  Court  Reports, 

24  Vols.,  1843-60, 
Humphrey's  Tenessee  Reports,  11  Vols.,  1839-51. 
Hun's  New  York  Supreme  Court  Reports,  92  Vols., 

1874-95. 
Idaho  Reports,  1866— 
Illinois  Reports,  1819— 
Indiana  Reports,  1848-^ 
Iowa  Reports,  1855— 
Iredell's  Equity  Reports,  North  Carolina,  8  Vols., 

1840-1852. 
Johnson's  Chancery  Reports,   New  York,  7  Vols., 

1814-23. 
Jones'   Equity  Reports,   North  Carolina,  6  Vols., 
1853-63. 

Kansas  Reports,  1862 — 
Kentucky  Reports,  1879  — 
Kentucky  Law  Reporter. 

Lawyers'  Reports  Annotated,  70  Vols.,  1888-1906. 
Lawyers'  Reports  Annotated,  New  Series,  1906 — 
Louisiana  Reports,  1830 — 
Lowell's  Reports,  District  Courts  of  Massac liusetts, 

2  Vols.,  1865-76. 

Martin  and  Yerger's  Tennessee  Reports,  1   Vol , 

1825-28. 
Mason's  United  States   Circuit  Court  Reports,  5 

Vols.,  1816-30. 
Massachusetts  Reports,  1804 — 
Maryland  Law  Reports,  1851 — 
Maryland  Chancery  Reports,  4  Vols.,  1847-54. 
Maine  Reports,  1820 — 

Meigs'  Tennessee  Law  Reports,  1  Vol.,  1838-9. 
MetcaW's  Kentucky  Reports,  4  Vols,,  1858-63, 


LIST   OF   ABBREVIATIONS. 


Mich. 

Minn. 

Miss. 

Misso. 

Mo. 

Mont. 

Munf. 

Murphy 

N.  C. 

N.  B.  Rep. 

N.  E.  R. 

N.H. 

N.  J.  Eq. 

N.  Y. 

N.  Y.  (Snpp.) 

Neb. 

Nev. 

Ohio 

Ohio  St. 

Okla. 

Or.,  Oregon 

Pa. 

Pa.  St. 

Pac. 

Paige,  Ch. 

Pars.  Rq. 

Pet. 

Peters . 

Phila. 

Pick. 

Pickering 

Porter 

R.  I. 

Root 
S.  &R. 

S.  C. 
S.  B.  R. 
S.  R. 
8.  W. 
Sandf.  Ch. 

Sax ton 

Sm.  &  Marsh. 

Stockt. 

Story 

Strob.  Bq. 

Sumn. 

Tenn.  Ch. 

Tex. 
U.S. 
Va. 

Ver.,  Vt. 
W.  Va. 


Michigan  Reports,  1847. 
Minnesota  Report,  1851— 
Mississiijpi  Reports,  1851 — 

Missouri  Reports,  188  Vols.,  1821-1902, 

Montana  Reports,  1868 — 
Mnnford's  Virginia  Reports,  6  Vols  ,  1810-20. 
Murphy's  North  Carolina  Reports,  3  Vols.,  1804-10 
North  Carolina  Reports,  1868— 

North-Eastern  Reporter,  1885 — 

New  Hampshire  Reports,  1816 — 
New  Jersey  Equity  Reports,  1830— 
New  York  Reports,  1847— 
New  York  Supplement  Reports,  1888— 
Nebraska  Reports,  1854 — 
Nevada  Reports,  1865  — 
Ohio  Reports,  20  Vols.,  1821-51. 
Ohio  State  Reports,  1852 — 
Oklahoma  Reports,  1890 — 
Oregon  Reports,  1853— 

Pennsylvania  State  Reports,  1844— 

Pacific  Reporter,  1882— 

Paige's  New  York   Chancery    Reports,     1   Vol , 

1828-45 
Parsons'    Select    Equity    Cases,     Pennsylvania, 

2  Vols,,  1841-51. 
Peters'  United  States  Supreme  Court  Reports, 

16  Vols.,  1828-42. 
Philadelphia  Reports,  20  Vols.,  1850-93. 
Pickering's  Massachusetts  Reports,  24  Vols.,  1822- 

39. 
Porter's  Alabama  Reports,  9  Vols.,  1834-9. 

Rhode  Island  Reports,  1828 — 

Root's  Connecticut  Reports,  2  Vols.,  1789-98. 

Sergeant  and  Rawle's  Pennsylvania   Reports,   17 

Vols.,  1814-28. 
South  Carolina  Reports,  1868 — 
South-Bastern  Reporter,  1886— 
Southern  Reporter,  1886 — 
iiouth-Western  Reporter,  1886 — 
Sandford's  New  York  Chancery  Reports,  4    Vols 

1843-7. 
Saxton's   New  Jersey   Equity    Reports,    1  Vol., 

1830-2. 
Smedes    and    Marshall's    Mississippi     Reports, 

Chancery,  1  Vol.,  1840-43 
Stockton's  New  Jersey  Equity  Reports,   3   Vols  , 

1852-8. 
Story's  U.  S.  Circuit  Court  Reports,  8  Vols.,  1839- 

46. 
Strobhart's  South    Carolina    Equity   Reports,   4 

Vols.,  1846-50. 
Sumner's  U.  S.  Circuit  Court  Reports,    3   Vols  , 

1829-39. 
Cooper's  Tennessee   Chancery  Reports,  3  Vols 

1872-78. 
Texas  Reports,  1846— 
United  Statas  Reports,  1790— 
Virginia  Reports,  1730— 
Vermont  Reports,  1826— 
West  Virginia  Reports,  1887 — 
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LIST   OF   ABBREVIATIONS. 


Wall. 
Wallace 
Wall.  Jr. 

] 

Wash. 
Wash.  (Va ) 
Watts 
Watts  &  Serg. 

Wheat. 

Wis. 

Woodb.  &  Min. 

Woods 

Woolw. 

Wright 

Yerg. 

Agnew,  Trusts. 

.. 

Alderson,  Bee. 

Ameer  Ali  and 
Ev. 

Woodroffe 

Anson,  Con. 

Arnold  Psych.  Leg.  Ev. 

Ashburner,  Eq. 
Austin,  JiH'. 

Banerjee,  Arb. 

Banning,  Lim., 

Baudry-  Lecantinerie, 

Droit  Civil 
Beach,  Mod.  Eq. 
Rec. 

Bell 

Benjamin,  Sale 

Ben  net,  Bee. 

Bentham,  Theory    Leg. 
Best,  Ev. 

Beven,  Neg. 
Beverley,  Land  Acq. 

Act 
Bhattacharjya,  H.   L. 

Bhattaoharyya,  J.  H.  F. 

Bigelow,  Est. 


Wallace's  United  States  Supreme  Court  Reports; 
23  Vols.,  1863-74. 
.     Wallace  Junior's  U.  S.    Circuit  Court   Reports, 

3  Vols.,  1842-62. 

.     Washington  State  Reports,  1889— 

Washington's  Virginia  Reports,  2  Vols.,  1790-96. 
,     Watt's  Pennsylvania  Reports,  10  Vols.,  1882-40. 

Watts     and    Sergeant's    Pennsylvania    Reparcd, 
9  Vols.,  1841-45. 
.     Wheaton's  United  States  Supreme  Court  Reports, 
12  Vols.,  1816-27. 

Wisconsin  Reports,  1853— 
.     Woodbury  and  Minot's  Reports,  3  Vols.,  1845-7. 
.     Woods'  United  States    Circuit  Court    Reports, 

4  Vols.,  1870-83. 

Woolworth's  United  States  Circuit  Court  Reports, 

1  Vol ,  1863-9. 
Wright's  Ohio  Supreme  Court  Reports,   1   Vol., 

1831-34. 
Verger's  Tennessee  Reports,  10  Vols.,  1828-37. 

Text-books,  etc. 

The  Law  of  Trusts  in  British  India,  by  Sir   W.   F. 

Agnew,  1882. 
Practical  Treatise   on   the   Laiv  of   Receivers,  by 

W.  A.  Alderson,  1905. 
T!ie  Laii)  o/ ifi&idettce  applicable  to   British   India, 
by  Ameer   Ali,   S>.,  and  J.  G.  Woodroffe,  ed.  4, 
1907. 
Principles  of  the  English  Law  of   Contract,  by   Sir 
W.   R.   Anson,  ed.   11   (2nd   American   ed.,  by 
Huffcnt),  1906. 
Psychology  of   Legal  Evidence,   bv  G.   F.  Arnold, 

1906. 
Principies  of  Equity,  by  W.  Ashburner,  1902. 
Lectures  on  Jurisprudence,  by  J.  Austin,  2  Vols., 

ed.  5,  1885. 
Law  of  Arbitration  in  India,  by    J).   C.  Banerjee, 

1908. 
Law  of  the  Limitation  of  Actions,  by  H.  T.  Banning, 

ed.  3,  1906. 
Traite  Theoriqne  et  I'ratique  de  Di'oit  Civil,  cd., 

by  Baudry-Lecantinerie,  1895, 
Modern  Equity  Jurisprudence,  by  C.  F.  Beach,  189'2. 
Commentaries   on   the   Law  of  Receivers,  by  C.  F. 

Beach,  1894. 
Commentaries  on  the  Law  of    Scotland,  by  W.  Bell, 

2  Vols.,  1870. 
Treatise   on  the  Law  of  Sale  o/  Personal  Propertij, 

by  J.  P.  Benjamin,  cd.  5,  1906. 
PracticaJ  Treatise  on  the  Appointment,  Office  and 

Duties  of  a  Receiver,  by  W.  H.  liennet,  1849. 
Theory  of  Legislation,  by  J.  Bentham,  ed.  8,  1894. 
Principles  of  the  Law  of  Eindeiiee,  by  W.  M.  Best, 

ed.  10,  1906. 
Negligence  in  Law,  by  T.  Seven,  ed.  3,  2  Vols.,  1908. 
Land  Acquisition  j4ets,  by  H.  Beverley,  ed.  5,  1905. 

Oom»neiitar»es   on  Bindit    Lair,   by   J.    N.  Bhatta- 

charjya,  ed.  2, 1893. 
Law  relating   to  Joint  Hindu   Family,   by   K.  K. 

Bhattacharyya,  1885. 
Treatise  on  the  Law  of  Estoppel,  by  M.  M,  Bigelow, 

ed.  5,  1890. 


LIST   OF   ABBEEVIATI0N3. 
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Bigelow  Fraud 

Torts 
Bishop,  Oon. 

Black,  Judgments 

Blackstone,  Oom. 

Bower,  Act.  DeJ. 

Bowstead,  Agency 

Bracton,  Lib. 

Btioe,  Ultra  Vires 

Brihaspati 
Broom,  Leg.  Max., 
Broughton,  Decl  Dec, 
Brown,  Gov. 

Buoknilland  Tuke,  Psy- 
chological Medicine 

Bullen  and  Leake, 
Pleadings 

Buswell,  Liin. 

Oaspersz,  Est. 

Clerk  &  Lindesell, 

Torts. 
Cod. 

Code  Nap. 
Coke 

Coke  Litt 

Cole,  Ejectment 
Collett,  S.  R. 

Cooley,  Torts 

Oom.  Dig., 

Copinger,  Copyright    ... 

Crales 

Oripp,  Comp. 

Cunningham    Jk    Shep- 
herd, I.  C.  A. 
Cyc. 

naniell,  Gh.  Pr. 

Darby  and  Bosanquet, 

Lim. 
Dart,  V.&  P. 

Davidson,  Prec.  Oonv. 

Dayabhaga 

Desai 

Dicey,  Oonf.  Laiu 


Treatise  on  the  Law  oj  Praud,  by  M.  M.  Bigelow,  2 

Vols.,  1890. 
The  Law  of  Torts,  by  M.  M.  Bigelow,  ed.  8,  1907. 
Oommentaries  on  the  Law  of  Contracts,  by  J.  I'.  Bishop, 

ed.  2, 1907. 
Treatise  on  the  Law  of  Jtidgments,  by  H.  C.  Black,  ed. 

2,  2  Vols.,  1902. 
Vommentaries    on    the    Laws    of    England,    by  Sir  W. 

Blackstone,  4  Vols.,  ed.  21,  1844. 
Code  of  the  Laxu.of  Actionable  Defamation,  by  G.  8. 

Bower,  1908. 
Digest   of   the  Law  of  Agency,  by  W.  Bowstead,    ed.  3, 

1907. 
De  Legibus  et  Coiisuetudinibus  Anglias,   by   Bracton, 

6  Vols ,  1878. 
Treatise  on  the  Doctrine  of  Ultra  Fires,  by  S.  Brice, 

ed.  3,  1893. 
Brihaspati  Smriti,  translated  by  J.  Jolly,  1889. 
Selection  of  Legal  Maxims,  by  H.  Broom  ,  ed.  7,  1900. 
Declaratory  Decrees,  by  L.  (-.  D.  Broughton,  1878. 
Law  relating  to  Ooi:ena  its  running  with  land,  by  R.  C. 

Brown,  1907. 
Dictionary    of   Psychological    Medicine,  by    Bucknill 

and  Tuke,  ed.  3. 
Pcececfents  of  Pleadings,  by  BnlJen  and  Leake,  ed.   6, 

1905. 
Statute  of   Limitations   and  Adverse   Possession,   by 

Buswell,  1889. 
Modern  or  Equitable  Estoppel   and  Res  Judicata,   by 

A.  Caspersz,  ed.  3,  1909. 
Law  of  1-orts,  by  J.    F.  Clerk  and  W.  H.  B.  Lindsell, 

ed.  4,  1906. 
Codex  Justiniani. 

Code  Napoleon,  translated  by  R.   S.  Richards. 
Instit%ites  of  the  Laws  of  England,  by  Sir  E.  Coke,  4 

Vols.,  1797. 
A  Oommentary  on   Littleton  (first  part  of  above),   by 

Sir  E.  Coke,  ed.  18,  2  Vols.,  1823. 
Law  of  Ejectment,  by  Cole. 
Law  of  Specific  Belief  in  India,  by  C.  Collett,  ed.  4, 

1907. 
Treatise  on  the  Law  of  Torts,  by  T.  M.  Cooley,  ed.  3, 

3  Vols.,  1906. 
Digest,  by  Comyns. 

Law  of  Copyright,  by  W.  A.  Copinger,  ed.  4,  1904. 
Treatise  on  the  Statute  Law,  by  W.  F.  Craies,  1907. 
Principles  of  the  Law  of  Com.pensation,  by  C.  A.  Cripps, 

ed.  5,  1906. 
Indian   Contract   Act,  edited  by  Sir  H.   Cunningham 

and  Sir  H.  H.  Shepherd,  ed.  10,  1908. 
Cyclopedia  of  Law  and  Procedure,  edited  by  W.  Mack 

and  H.  P.  Nash,  1901- 
Practice  of  the  Chancery  Division  of  the  High  Court 

of  Justice,  by  Daniell,  2  Vols.,  ed.  7,  1901. 
Practical  Treatise  on  the  Statute  of  Limitation,  bj 

3.  Q.  N.  Darby  and  F.  A.  Bosanquet,  ed.  2,  1893. 
Treatise  on  tilie  Law  and  Practice  relating  to  Vendors 

and  Purchasers,  by  Dart,  ed.  7,  1905. 
Concise  Precedents  in  Conveyancing,  by  M.  G.  David- 
son, ed.  18,  1904. 
Daya   Bhaga  of  Jimutavahana,  translated   by  H.  T, 

Colebrooke,  1868. 
Law  of  Specific  Relief,  by  T.  R.  Desai,  1907. 
Digest  of  the  Laiu  of  England  with  reference  to  the 
Conflict  of  Law,  by  A.  V.  Dicey,  ed,  2,  1908. 
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Dicey,  Pajttes 
Dig. 

Digby,  Hist.  B.  P., 
Domat,  Oivil  Lata 
Eden,  /itj. 
Bncyc.  L.  E. 

Everest  &  Strode,  Est. 

Eversley,  Dom.  Bel. 

Ewart,  Est. 

Fawcett,  L.  &  T. 

Fearne,  Con.  Rem. 
Foa,  h.  &  T. 

Fonblanqiie,  Eq. 
Fry,  (S.  P.) 

Gale,  Basements 

Garrett 

Gharpure,  Adj.  Law  Hmriti 

Ghose 

Ghose,  B.  L. 

Mortgage 

Gilbert 
Glanville 
Goddard,  Easements 

Godefroi,  Trusts 

Gour,  Trans.  Prop. 

Gray,  Perpeftiifies 

Grotius 

Harriman,  Con. 
Hart,  Banking 
Hayues,  Eg. 
Hedaya  • 

High,  Extr.  Leg.  Hem. 

J 11/'. 

Bee. 

Holland,  Jur. 

Holmes,  Com.  Law 
Ihering 


Treatise  on  the  Rule  for  the  Selection  of  the  Par- 
ties to  an  Action,  by  A.  V,  Dicey,  1870. 
The  Digest  or  Pandects  of  the  Emperor  Justi- 
nian. 
History  of  the  Law  of  Real  Property,  by   Sir  K. 

Digby,  ed.  4,  1892. 
Civil  Law,  by  Domat,  translated  by   Strahan,  2 

Vols.,  ed.  2,  1737. 
Treatise  on  the  Law  of  Injunctions,  by  R.  H.  Eden, 

1821. 
Encyclopcedia  on  the  Laivs  of  England,   by   A.    TV. 

Renton,"ed.  1,  IS  Vols.,  1897-1903  ;  ed.  2, 16  Vols., 

1906-9. 
Law  of  Estoppel,  by  L,  i''.  Everest  and  E.  Strode, 

ed.  2,  1907. 
Law  of  Domestic  Kelations,  by  W.   P.   Eversley, 

ed.  3,  1906. 
Exposition  of  the  Principle  of   Estoppel  by   Mis- 
representation, by  J.  S.  Ewart,  1900. 
Law  of  Landlord  and  Tenant,  by  M^  M.   Fawcett, 

ed.  3,  1905. 
Contingent  Remainders,  by  C.  Fearne. 
Relationship  of  Landlord  and  Tenant,  by  E.    Foa, 

ed.  4,  1907. 
Treatise  on  Eqiiity,eby  J.  Fonblanque,  ed.  5,  1820. 
Treatise  on  the  Specific  Performance  of  Contracts, 

by  Sir  B.  Fry,  ed.  4,  1903. 
Treatise  on  the  Law  of  Easements,  ed.  8,  1908. 
Law  of  Nuisances,  by  E.  W.  Garrett,  ed.  3,  1908. 
The  Adjective  Law  of  the  &mritis,  by  J.  R.   Ghar- 
pure, 1905. 
Interpretation    of  Indian    Statutes,    by    A.    N 

Ghose  and  S  O.  Ghosh,  1904. 
Principles  of  Hindu  Law,  by  J.  C.  Ghose,  ed    2, 

1906. 
Law  of  Mortgage  in   India,   by   R.   Ghose,  ed.   3, 

1902. 
Lex  Prsetoria  by  Gilbert. 
Glanville  de  Legibus. 

Treatise  on  the  Law  of  Easements,  by  J.  L.   God- 
dard, ed.  6,  1904. 
Laiu  relating  to  Trusts,  by   H.  Godefroi,   ed.   3. 

1907. 
Laiv  of  Transfer  in  British  India,  by  H.  S.  Gour 

ed.  2,  3  Vols.,  1906. 
Rule  against  Perpetuities,  by  J.   C.   Gray,  ed     2 

1906. 
De  Jnre  Belli  ac  Pacis,  by  Grotius,  translated  bv 

Whewell,  3  Vols.,  1853. 
Law  of  Contracts,  by  B.  A.  Harriman,  ed.  2,  1901. 
Law  of  Banking,  by  H,  Hart,  ed.  2,  1906. 
Outlines  of  Equity,  by  F.  O.  Haynes,  ed.  2,  1865. 
The  Hedaya,  translated  by  C.  Hamilton,  ed   2. 

(Grady),  1870.  '    ' 

B.^t?-aordJnnri/  Legal  Remedies,  by  J  L  Hiffh    ed 

3,  1896.  s  .     "• 

Treatise  on  the  Law  of  Injunctions,  by  J.  L  Hiffh 

ed.  3, 1890,  ed.  4,  1905.  ' 

Treatise  on  the  Law  of  Beceivers,  bv   T.   L.    Hi^h 

ed.  3,  1894.  ^  ' 

Etements  of  Jurisprudence,  by  T.  H.  Holland,  ed. 

10,  1906, 
The  Common  Law,  by  O.  W.  Holmes,  Jr.,  1887. 
Grund  des  Besitzesschutzes,  by  Von  Iheiins'  ed 

2,  1869.  ^' 
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Ilbert,  Leg.  Meth. 

Ingpen,  Ex. 

leiiks,  Laio  and  Pol. 

Jones,  Mortgages 

Joyce,  Inj. 

Justinian 

Kant,  Phil.  Law 

Keener,  Qiiasi-Oontracts  ... 

Kelleher 

Kent,  Oom. 

Kerly,  Trade-Marks 

Kerr,  Fraud 

Inj. 

Rec. 

iLangdell,  Eg.  J. 

Laws  of  Eng. 
Lawson,  Con. 

Leage 
Leake,  Con. 

Leonhard,  Irrthum 

Lewin,  Trusts 

Lightwood,  Pos. 

Time  Limit,    .. 
Lindley,  Com. 

Part. 

Lofft,  Maxims 

Maedonell,  JW.  &  S. 

Mackay,  Pract.  Ct.  Sess,  . 
Maine,  Anc.  Law 
Maitland,  Eq. 
Markby;  Oom,  I.  Ev.  A. 

Maxwell 

Ma,yne,'Dam. 

Mayne,  E.  L. 

Mechem,  Pub.  Off. 
Miller,  Juris. 
14 


Legislative  Methods  and  Forms,  by  Sir  C.  P.  Ilbert, 

1901. 
Law    relating  to  Bxecutors  and  Administrators, 

by  A.  R.  Ingpen,  1908. 
Law  and  F'olitics  in  the  Middle  Ages,  by  B.  Jenks, 

1898 
Treaties  on  the  Laiv  of  Mortgages  of  Real  Property, 

by  L.  A.  Jones,  ed.  6,  2  Vols.,  1904. 
Doctrines  and  Principles  of  the  Law  of  Injunctions, 

by  W.  Joyce,  1877. 
Institutas  of  Justinian,  translated  by  J.  B.  Moyle, 

ed.  4,  1906. 
Philosophy  of  Law,  by  I.  Kant,  translated  by  W. 

Hastie,  1887. 
Treatise  on    Quasi-Contracts,  by  W.  A.  Keener, 

1893. 
Principles  of   Specific  Performance  and  Mistake, 

by  J.  Kelleher,  1888. 
Commentaries  by  J.  Kent,  ed.  14,  4  Vols.,  1896. 
Law  of  Trade-Marks  and  Trade  name,  by  D.  M. 

Kerly,  ed.  3,  1908. 
Treatise    on  the  Law    of  Fraud    and    Mistake, 

by  W.  W.  Kerr,  ed.  3, 1902. 
Treatise  on  the  Law  and  Practice  of  Injunctions, 

by  W.  W.  Kerr,  ed.  4,  1903. 
Law  of  Receivers  in  the  High  Court,  by  W.W.  Kerr, 

ed.  5,  1905. 
Brief  Survey  of  Equity  Jurisdiction, hy  C.  C.  Lang- 
dell,  1905. 
Lotus  of  England,  by  Earl  of  Halsbury,  1907—. 

Pri;ictp!es  of  the  American  Law  of  Contracts,  by 

J.  D.  Lawson,  ed.  2,  1905. 
Roman  Private  Law,  by  R.  W.  Leage,  1906. 

Principles  of  the  Law  of  Contracts,  by  S.  M.  Leake, 

ed.  4,  1902. 
Der  Irrthum    bei    nichtigen    Vertragfin,     by   K. 

Leonard. 
Practical  Treatise  on   the  Law  of   Trusts,  by   T. 

Lewin,  ed.  11, 1904. 
Treatise  on  Possession  of  Land,  by  J.   M.   Liglit- 

wood,  1894. 
Time  Limit  on  Actions,  by  J.  M.  Lightwood,  1909. 
Treatise  on  the  Law  of  Companies,  by  Lord  Lind- 
ley, ed.  6,  2  VolSi,  1902. 
Treatise  on  the  Law  af  Partnership,  by  Lord  Lind- 
ley, ed.  7,  1905. 
.     Collections  of  Maxims,  appended  to  Lofft's  Reports, 

1790. 
.     Law  of  Master  and  Servant,  by  Sir  J.  Macdonell, 

ed.  2,  1908. 
.    Practise  of  the  Court  of  Sessions,  by  Mackay. 
.     Ancient  Law,  by  Sir  H.  Maine,  Polock's  ed„  1906. 
.     Equity,  by  F.  W.  Maitland,  1909. 
.     The  Indian  Evidence  Act,  with  notes,  by  Sir  W. 

Markby,  1897. 
.     On  the  Interpretation  of  Statutes,  by  Sir  P.  B. 

Maxwell,  ed.  4, 1905. 
.     Treatise  on  Damages,  by  J.  D.  Mayne,  ed.  7,  1903  ; 

ed.  8,  1909. 
.     Treatise  on  Hindu  Law  and  Usage,  by  J.  D.  Mayne, 

ed.  7,  1906. 
.    Public  Officers,  by  P.  R.  Mechem,  1890. 
..     Dato  of  Jurisprudence,  by  W.  G.  Miller,  1903. 
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Mitakshara 

Mitra,  Jt.  Projo. 

Lim. 

S.R.A, 

Mmiorieff,  Fraud 

Moore,  Act  of  State 

Mukhopadhyaya,  S.  R.  A..,. 

Narada 
Nelson,  I.  0.  A. 

In/. 

S.  R.  A. 

Norton,  Deeds 
Odgevs,  Libel 

Page,  (Con.) 
Palmer,  Comp. 
Pandekten 
Parsons,  Con. 

Pollock,  Con.  (W.  W.) 

Exp.  Com.  Law.     .. 

F.  M.  M. 

1.  C.  A. 

Torts. 
Pollock  &  Maitland,  Hut 

Eng.  Law 
Pollock  &  Wright,  Pos.     ... 

Pomeroy,  Eg.  -7. 

Eg.  R. 

Pomeroy,  S.  P. 

Poste,  Oaiu6 

Pothier,  Obi. 

Puchta,  Jur. 

Rattigan,  J«r. 

Roscoe,  Nisi  Prius. 

Russell,  Arb. 

Salmond,  Jur. 


Mitakshara,  Vyavahar    Adhayaya,  translated  by 
Sir  W.  H.   Maonaghten  and  H.  T.   Colebrooke, 
1870. 
Law  of  Joint   Property  and  Partition,  by  R.   C. 

Mitra,  1897. 
Law  of  Limitation  and  Prescription,  by  V.  N.  Mit- 
ra, ed.  4,  1904. 
The  fifiecific  Relief  Act,  by  M.   C.   Mitra,  ed.   3, 

1907. 
Laiv  relating  to  Fraud  and  Misrepresentation,  by 

F.  Moncrieff,  1891. 
Act  of  State   in   English  Law,  by    W.   H,   Moore. 

1906. 
Commentaries  on  the  Law  of  Specific  Relief,  by  A. 

Mukhopadhyaya,  1908. 
Narada  Smriti,  translated  by  J.  Jolly,  1889. 
Indian  Contract  Act,  with  commentary,  by  R.  A. 

Nelson,  1905. 
Law  of  Injunctions  in  British  India,  by  R.  A.   Nel- 
son, 1900. 
Commentaries  on  the  Specific  Relief  Act,  by  R,   A. 

Nelson,  ed.  2,  1902. 
Treatise  on  Deeds,  by  R.  P.  Norton,  1906. 
Digest  of  the  Law  of  Libel  and  Slander,  by  W.   B. 

Odgers,  ed.  4,  1905. 
Law  of  Contracts,  by  W.  H.  Page,  3  Vols.,  1905. 
Oompani)  Law,  by  Sir  P.  B.  Palmer,  ed.  6,  1909. 
Pandekten,  by  Hernburg,  3  Vols.,  ed.  6,  1900. 
Law  of  Contracts,  by   T.   Parsons,  3  Vols.,  ed.   9, 

1903. 
Principles  of  Contract,  by  Sir   F.   Pollock,  ed.   7, 

(3rd  American  ed.,  by  Wald  and  Williston),  1906. 
Expansion  of  the  Common  Law,  by  Sir  F.    loUock, 

1904. 
Law  of  Fratid,  Misrepresentation  and  Mistake  in 

British  India,  by  Sir  i*'.  Pollock,  1894. 
Indian  Contract  Act,  with  commentarv,  by  Sir  F. 

Pollock,  assisted  by  D.  F.  Mnlla,  ed.   1,   1905 ; 

ed.  2,  1909. 
Laiv  of  Torts,  by  Sir  F.  Pollock,  ed.  8,  1908. 
History  of  English  Law,  by  Sir  F.  Pollock   and   F 

W.  Maitland,  2  Vols.,  ed.  2,  1898. 
Possession  in  the  Common  Law,  by  Sir   F.   Pollock 

and  R.  S.  Wright,  1888. 
Treatise  on  Equity  Jurisprudence,  by  J.  N.  Pomeroy, 

ed.  3,  4  Vols„'l905. 
Treatise  on  Equitable  Remedies,  \>j  J.  N.  Pomeroy, 

Jr.,  2  Vols.,  1905. 
Treatise  on  the  Specific  Performance  of  Contracts, 

by  J.  N.  Pomeroy,  ed.  S,  1897. 
Gai  Institutiones,  translated  by  B.  Poste,  ed.  4, 

1904. 
Treatise  on  the  Law   of    Obligations,   translated 

by  \y.  n.  Evans,  2  Vols.,  1806. 
Juristic   Encyclnpeedia,  by    G.  F.   Puchta,  trans- 
lated by  W.  Hastie,  1887. 
Science  of  Jurisprudence,  by  Sir  W.  Rattigan,  ed 

2,  1891. 
Digest  of  the  Laiv  of  Evidence  on  the  trial  of  actions 

at  Nisi  Prius,  by  Roscoe,  ed.  17,  1900. 
Power  and  Duty  of  an  Arbitrator  and  the  Law  of 

Submissions  and  Awards,  by  F.  Russell,  ed 

9,  1906. 
Jurisprudence,  by  J.  W.  Salmond,  ed.  1,  1902  ;   ed. 

2,  1907.. 
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Salmond,  Torts 
Sandars,  Inst. 

Sarkar,  H.  L. 

Savigny,  Pos. 

System 

Schouler,  Dom.  Rel. 
Schuster 

Sedgwick,  Dam. 

Seton,  Judgments 

Shep.  Touch. 

Smith,  Prin.  Eq. 

Snell,  Eq. 

Sohm,  Inst., 

Spelling,  Inj. 

Starling,  Lim. 

Stephen,  Oom. 

Stokes,  A.-I,  Codes 

Story,  Conf.  Laws 

Eq. 

Laiv  of  Con. 

Strahan  &  Kenrick,  Eq. 

Street.  Leg.  Liability 

Stroud,  Judl.  Diet. 

Sugden,  Y.  &  P. 

Taylor,  Ev. 

Priv.  Corp. 
Thayer,  Ev. 

Thibaut,  Jur. 

Terrell,  Patents 

Trevelyan,  H.  F.  L. 
Minors 

Tudof,  Charities 

Underhill,  Trusts 

Underbill  &  Strahan 


.     Law  of  Torts,  by  J.  W.  Salmond,  1907. 
.     Institutes  of  Justinian,  translated  by  T.  C.  San- 
dars, ed.  2,  1859. 
Treatise  on  Hindu  Law,  by  G.  Sarkar  Sastri,  ed. 

3,  1907. 
Treatise  on  Possession,  by  Von  Savigny,  translated 

by  Sir  B.  Perry,  1848. 
System  des  heutigen   romisehen  Rechts,  by  Von 
Savigny,  1840-9,  translated  partially  by  HoUo- 
way,  Guthrie  and  Battigan. 
Domestic  Relations,  by  J.  Schouler,  ed.  5,  1895. 
Principles  of  German  Civil  Law,  by  E.  J.  Schuster, 

1907. 
Elements  of  the  Law  of  Damages,  by  A,  G.  Sedg- 
wick, 1896. 
Forms  of  Judgments  and  Orders,  by  H.  W.  Seton, 

3  Vols.,  ed.  5,  1891  ;  ed.  6,  1901. 
Touchstone  of  Common  Assurances,  by  W.  Shep- 

pard,  2  Vols.,  ed.  8, 1826. 
Practical  Exposition  of  the  Principles  of  Equity, 

by  H.  A.  Smith,  ed.  3,  1902. 
Principles   of   Equity,  by  E.    H.  T.   Snell,  ed.   14, 

1905. 
Institutes  of  Romxm  Law,  by  R.  Sohm,  trans.  J. 

C.  Ledlie,  ed.  3, 1907. 
Treatise  on  Infunctions  and  Extraordinary  Relief, 

by  T.  C.  Spelling,  ed.2,  1901. 
Indian   Limitation  Act,  edited  by  M.  A.  Starling, 

ed.  4,  1900. 
New   Commentaries   on   the  Laws  of  England,  by 

Sergeant  Stephep,  ed.  14,  4  Vols.,  1803. 
Anglo-Indian  Codes,  by  W.  Stokes,  2  Vols  ,   1887. 
Conflict  of  Laws  by  J.  Story,  ed.  8,  1883. 
Commentaries  on   Equity    Jurisprudence,   by    J. 

Story,  ed.  13,  (Bigelow),  2  Vols.,  1886. 
Laiv  of  Contracts,  by  W.  W.  Story,  ed.  5,  2  Vols., 

1874. 
Digest  of  Equity,  by  J.   A.  Strahan  and  G.  H  B. 

Kenrick,  1905. 
Foundations  of  Legal  Liability,  by  T.  A.  Street, 

3  Vols.,  1906. 
Judicial  Dictiotmry,  by  F.  Stroud,  ed.  2,  3  Vols., 

1903,  Sup.  1907. 
Law  of   Vendors  and  Purchasers  of  Estates  by  E. 

Sugden  (Lord  St.  Leonards),  ed.  14,  1862. 
Treatise  on  the  Law  of  Evidence,  by  P.  Taylor, 

ed.  10,  1906. 
Priuate  Corporations,  by  Taylor,  ed.  5,  1902. 
Preliminary  Treatise  on  Evidence  at  the  Common 

Law,  by  J.  B.  Thayer,  1898. 
An  Introduction  to  the  Study  of  Jurisprudence,  by 
Thibaut,  translated  by  Lord  Lindley,  Madras 
ed.,  1879. 
Law  and  Practice  relating  to  Letters  Patent  for 

Inventions,  hy  T.  Terrell,  ed.  4, 1906. 
Hindu  Family  Law,  by  Sir  B.  J.  Trevelyan,  1908. 
Law  relating  to  Minors,  by  Sir  B.  J.  Trevelyan, 

ed.  3,1906. 
Laiv  of  Charities  and  Mortmain,  by  O.  Tudor,  ed 

4,  1906. 
Law  relating  to  Private  Trusts  and  Trustees,  by 

A.  Underhill,  ed.  5,  1902. 
Principles  of  the    Interpretation  of  Wills    and 
S  ef  tiements,  by  A.  Underhill  and  J.  A.  Strahan, 
ed.  2,  1906. 
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Ysiizey,  Settlements 
Van      Leeuwen,       Roman- 
Dutch  Laiu 
Vin.,  Ab.,      \ 
"Viner  _| 

Wace,  Bank. 

"Walker  &  Blgood,  Ex. 


Wang 
Waterman 

Westlake,  Pr.  Int.  L. 

Wharton 

Wharton  &  Stille,  Med.  Jnr. 

Wigmore,  Ev. 

Williams,  Bank. 

Ex. 

P.  P. 

R.  P. 

V.  &  P; 

Wilson,  A.-M.  Laiu 

Woodfall,  L.  &  T. 

Woodroffe,  Inj. 

Bee. 
Woodroffe  and  Ameer  Ali, 
C.P. 


Treatise  on  Settlements,  by  J.  S.  Vaizey,  1887. 
Commentaries    on    Roman-Dutch    Law,    by    Van 
Leeuwen,  1881-97  (Decker). 

Abridgment  of  Law  and  Equity,  by  Viner,  22  Vols. 

Law  and  Practice  of  Bankruptcy,  by  H.  Wace, 
1904. 

Compendium  of  the  Law  relating  to  Executors  and 
Administrators,  by  W.  G.  Walker  and  B.  J.  Bl- 
good, ed.  4,  1905. 

Oerman  Civil  Code,  translated  by  C.  H.  Wang, 
1907. 

Practical  Treatise  on  the  Law  relating  to  the 
Specific  Performance  of  Contracts,  by  T.  W. 
Waterman,  1881. 

Treatise-  on  Private  International  Law,  by  J. 
Westlake,  ed.  4,  1905. 

Law  Lexicon,  by  Wharton,  ed.  10,  1902. 

Medical  Jurisprudence,  by  F.  Wharton  and  Stille, 
3  Vols.,  ed.  5,  1905. 

Treatise  on  the  System  of  Evidence  in  Trials  at 
Common  Law,  by  J.  G.  Wigmore,  4  vols.,  1904. 

Laiu  and  Practice  of  Bankruptcy,  bySirR.  L.  V. 
Williams,  ed.  8,  1904. 

Treaiise  on  the  Law  of  Executors  and  Administra- 
tors, by  Sir  E.  V.  Williams,  ed.  10,  1905. 

Principles  of  the  Law  of  Personal  Property,  by 
J.  Williams,  ed.  15,  1900. 

Principles  of  the  Law  of  Real  Property,  by  3. 
Williams,  ed.  20,  1906. 

Treatise  on  the  Law  of  Vendor  and  Purchaser,  by 
T.  C.  Williams,  Vol.  1,  1904,  Vol.  2, 1906 

Digest  of  Anglo-Miihammadan  Law,  by  Sir  R.  K. 
Wilson,  ed.  2,  1903. 

Treatise  on  the  Law  of  Landlord  and  Tenant,  by 
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SPECIFIC   RELIEF. 


LECTURE  I.. 

INTKODUOTORY. 


It  is  reported  that  when  in  the  Imperial  Legislative  Council  "Specific 
the  Hon'ble  Mr.  (afterwards  Lord)  Hobhouse  moved  for  leave  to  esfplained. 
introduce  the  Specific  Relief  Bill,  he  apologised  for  the  want  of 
explicitness  in  the  wording  of  the  motion.  He  understood  that 
some  of  his  Hon'ble  colleagues  thought  that  he  was  going  to 
propose  a  Poor-law,  and  others  that  it  had  reference  to  the 
Movement  of  troops.  But  that,  the  Hon'ble  Law  Member 
explained,  was  not  the  case.  The  Bill  had  nothing  to  do  with 
the  relief  of  taluqdars  or  other  distressed  members  of  the  com- 
munity, nor  with  the  change  of  sentries,  but  was  intended  to 
deal  with  that  which  was  well-known  to  lawyers  under  the 
technical  term  of  "relief,"  namely,  the  remedy  which  was 
granted  by  courts  of  justice  to  suitors.'  After  that,  the  bill  was 
passed  without  serious  discussion,  the  case  being  apparently 
one  of  ubi  tu  pulsas  ego  vapulo  tantum}  It  is  clear  that  a  phrase 
which  was  not  wholly  intelligible  to  councillors,  who  were 
legislators  by  occupation,  if  not  profession,  stands  in  need  of 
explanation. 

"  Specific  relief  "  may,  in  brief,  be  explaind  as  relief  in 
specie.  It  is  a  remedy  which  aims  at  the  exact  fulfilment  of  an 
obligation.  The  meaning  will  become  clear  by  a  consideration 
of  some  illustrations.  Suppose  Tom  Brown  owns  a  garden  and 
John  Smith  dispossesses  Tom  Brown  and  takes  unlawful 
possession  of  it.     Now,  Tom  Brown  as  owner  of  this  garden,  has 

'  Abstract  of  Proceedings  of  O.  O.'s  '  S.S.Thorhacn, The  Pmijab  in  Peace 

Council  for  making  Laws  (1875),  Vol.      and  War,  246. 
XIV,  p.  276. 
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a  right  to  bold  this  garden  against  everybody  else  in  the  world 
and  do  what  be  chooses  with  it.  Since  be  has  been  deprived 
of  the  use  and  possession  of  this  garden  by  John  Smith, 
John  Smith  has  interfered  with  Tom  Brown's  right  and  thus 
committed  a  wrong.  Tom  Brown  is  consequently  entitled 
to  redress,  and  this  redress  may  take  three  forms.  Either 
Tom  Brown  may  ask  a  competent  Court  to  punish  John 
Smith  for  the  invasion  of  his  proprietary  rights  committed  by 
the  latter,  or  be  may  pray  that  the  status  quo  ante  may  be 
restored  and  he  may  be  put  back  into  possession  of  his  garden, 
or  he  may  be  satisfied  with  compensation  foj'  the  loss  he  has 
suffered,  and  so  he  may  allow  John  Smith  to  remain  in  possession 
of  the  garden,  provided  he  pays  to  the  owner  tlie  proper  price  of 
his  property.  If  Tom  Brown  prays  for  the  second  relief,  he  will 
be  deemed  to  be  asking  for  "  specific  relief."  He  seeks  to  get 
back  the  very  property  he  has  lost ;  he  therefore  seeks  relief  in 
specie. 

Again,  consider  a  case  where  John  Smith  has  agreed  to  sell 
a  house  to  Tom  Brown.  Tom  Brown  pays  the  price  agreed 
upon,  but  John  Smith  does  not  eventually  execute  the  requisite 
deed  and  transfer  the  property.  Here  also  Tom  Brown  may 
seek  one  or  more  of  three  possible  remedies.  He  maj'  prosecute 
John  Smith  for  having  cheated  liim  with  false  promises,  he 
may  ask  a  competent  Court  to  compel  John  Smith  to  perform 
his  contract,  or  he  may  be  satisfied  with  pecuniary  compensation 
and  not  enforce  the  sale.  If  Tom  Brown  seeks  for  the  second 
relief,  he  will  be  deemed  to  be  asking  for  "  specific  relief." 
His  prayer  is  that  John  Smith  may  perform  the  very  thing 
that  he  undertook  to  do ;  he  therefore  seeks  relief  in  specie} 

Similar  considerations  will  arise  if  John  Smith's  agreement 
is  not  to  do  a  positive  act,  but  to  abstain  from  doing  something 
which  Tom  Brown  wants  not  to  be  done.  Where  the  agreement 
is  of  a  negative  character,  Tom  Brown  may  ask  for  an  order 
restraining  John  Smith  from  committing  breach  of  faith.  In 
this  case  also  the  relief  sought  is  "  specific,"  inasmuch  as 
John  Smith  is  compelled  to  carry  out  the  very  thing  that  he 

'  The  performance  here  may  be  belated,  but  all  the  same  it  is]  speoiflc. 
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has  undertaken,  that  is,  not  to  do   what  he  has  promised  not 
to  do. 

A  consideration  of  these  concrete  instances  will  make  it 
plain  that  "  specific  relief  "  is  directed  to  the  obtaining  of  the 
very  thing  that  a  party  is  under  the  law  entitled  to  ask  for. 
But  before  we  proceed  to  discuss  the  different  forms  of  "specific 
relief  "  that  the  Indian  Legislature  has  thought  fit  to  provide 
for,  it  is  desirable  to  clear  the  ground  by' a  brief  consideration 
of  the  rights  that  may  call  for  redress  in  this  way,  or,  to  put  it 
from  a  different  standpoint,  the  obligations  that  may  be  enforced 
by  specific  relief.  For  '  right '  and  '  obligation '  (or  '  duty  ') ' 
are  correlative  terms.  A  person  has  a  right  only,  so  far  as  one 
or  more  other  persons  are  bound  to  respect  that  right.^  He. 
has  a  legal  power  to  do  a  certain  thing  or  maintain  a  certain 
status,  only  if  another  will  be  restrained  from  preventing  the 
exercise  of  this  power.  In  a  society  which  is  an  organic  whole, 
made  up  of  a  number  of  component  units,  that  are  interrelated 
and  interdependent,  the  weal  and  advancement  of  the  whole 
can  be  brought  about  only  by  the  highest  self-realization  of  the 
components.  But  the  self-realization  of  each  must  be  consistent 
with  and  promotive  of  the  self-realization  of  all,  and  that  alone 
is  right  which,  while  allowing  full  scope  for  the  plenary  deve- 
lopment of  an  indvidual  member,  leaves  ample  room  for  similar 
development  on  the  part  of  all.^  The  same  thing,  therefore, 
viewed  from  the  standpoint  of  Professor  Holland's  "  person  of 
inherence,"  is  a  rigkt,  and,  viewed  from  that  of  his  "  person 
of  incidence  "  is  a  duty  or  an  ohligation.  In  a  court  of  law  a 
right  becomes  manifest  when  the  corresponding  obligation  is 
enforced. 

Notv,  obligations  may  be  broadly  divided  as   "  paramount  "    obligations 
and  "  consensual  ".''     They  may  j'esult  from  a  voluntary   act  on   co^s"„°'{,'!fj' 


'  Strictly  speaking, '  obligation  '  and 
'duty  '  are  not  synonymous.  Langdell 
thus  discriminates  between  them  :  "All 
duties  originate  in  commands  of  the 
State  ;  while  all  obligations  originate 
either  in  a  contract  between  the 
parties,  or  in  something  which  has 
been  done  or  has  happened  to  the 
gain  of  the  one  and  to  the  loss  of  the 
other,  and  under    such  circumstances 


as  make  it  unjust  for  the  one  to'  re- 
tain the  Rain,  or  the  other  to  suffer 
the  loss."  Eq.  Jur.,  224.  See  also 
Salrfyond,  Jur.,  422. 

2  Holland,  Jiir.,  ch.  vii  ;  Salmond, 
Jur.,  184. 

'  Kant,  Philosophy  of  Laiv,  44-46.  Cf. 
Puchta.  Jur.,  ch.  i  ;  Kohlar,  Phil,  o/ 
Law,  49  sq. 

'  Bigelow,  Torts,    ed.  2   (Bng.),    8 
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the  part  oL  the  person  sought  to  be  bound,  or  they  may  not. 
John  Smith,  as  a  member  of  society  and  a  law-abiding  citizen 
of  His  Majesty's  empire,  is  bound  to  respect  the  rights  of  pro- 
perty vested  in  his  fellow-citizens.  This  is  a  "  paramount " 
obligation.  Again,  if  John  Smith  has  entered  into  a  lawful 
agreement  with  some  fellow-citizen,  that  agreement  he  is  bound 
to  carry  out.  This  is  a  "  consensual  "  obligation.  The  rights 
that  correspond  to  these  two  classes. of  obligations  are  "ante- 
cedent, "  and  may  be  rights  in  rem  and  rights  in  personam.  The 
rights  that  come  into  existence  upon  the  breach  of  these  obliga- 
tions may  be  termed  "  remedial  "  or  "  sanctioning."  ' 

Now,  when  a  breach  occurs,  the  party  wronged  has,  as  we 
.  have  seen,  three  courses  of  redress  open  to  him.  Mr.  Justice 
Holmes  in  his  classical  work  on  The  Common  Law  has  examined 
the  early  forms  of  liability  and  shown  tliat  vengeance,  not 
compensation, — and  vengeance  on  the  offending  thing, — was  the 
original  object  in  view.  The  law  of  civil  and  criminal  wrongs 
has  started  from  a  moral  basis,  from  the  thought  that  some 
one  was  to  blame,  and  it  is  retaliation  which  was  sought  for 
in  the  first  instance  by  the  aggrieved  party.^  In  course  of 
time,  however,  other  principles  came  into  operation  and,  as 
remedies  recognised  by  the  courts  of  law  now  stand,  we  may 
say  the  governing  ideas  are  Retribution,  Restoration  and  Com- 
pensation.^ The  wrong-doer  may  expiate  for  the  wrong  he  has 
committed  by  suffering  in  person  or  purse  or  by  restoring 
things  to  their  original  condition  and  thus  undoing  the  effects 
of  his  wrong-doing.  The  law  of  specitic  relief  provides  for 
this  last  form  of  expiation. 

The  Indian  Legislature  declares — 

"Specific  relief  is  given 

"(a)     by  taking  possession  of  certain  property  and  deliver- 
ing it  to  a  claimant ; 


Professor  Wigmore  suggests  "  irrecus- 
able "  and  "recusable,"  8  Harv.  L. 
Rev.  200.  Langdell  points  out  that, 
strictly,  every  obligation  is  created 
by  the  law.  Eq.  Jiir.,  1  n. 

'  Holland,  Jur.,  141.  Salmopd,  Jiir., 
84.  Langdell  classifies  rights  as  "abso- 
lute "  and  "  relative,"  op.  cii.,  219,  229 ; 


Cf.  Austin,  Jii)'.,  Lect.  17. 

2  Holmes,  Com.  Laiu,  ch.  i.  Cf.  Jenks, 
Law  mid  Politics,  oh.  iv. 

'Bonthara  arranges  legal  reme- 
dies under  tlie  heads  of  ijreventive, 
suppressive,  satisfactory  and  penal. 
Theory  of  Legislation,  pt.  II,  ch.  i. 
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(6)     by  ordering  a  party   to  do   the  very   act   which   he  is 
under  an  obligation  to  do  ; 

(c)  by  preventing  a  party   from   doing   that  which  he  is 

under  an  obligation  not  to  do  ; 

(d)  by  determining   and   declaring   the   rights  of  parties 

otherwise  than  by  an  award  of  compensation  ;  or 

(e)  by  appointing  a  Receiver."  ^ 

The  same  authority  has  further  declared-— 

"  Specific  relief  cannot   be  granted   for  the   inere   purpose 
of  enforcing  a  penal  law."^ 

Equity  has  no  jurisdiction  to  interpose  for  the  preveation  Civil 
of  crime,  or  to  enforce  moral  obligations,  nor  will  it  interfere 
for  the  prevention  of  illegal  acts,  merely  because  they  are  ille- 
gal.' It  is  clear,  therefore,  that  the  .real  object  of  the  party 
seeking  specific  relief  must  be  the  protection  of  some  civil  right 
or  the  prevention  of  some  civil  wrong.  It  is  in  the  case  of  civil 
injuries  alone  that  a  British  Indian  Court  may  be  moved  and 
this  particular  form  of  relief  asked  for. 

Now,  civil  injuries  may  result  from  the  violation  of  obliga-  prom  status 
tions,  either  paramount  or  consensual.  Readers  of  Sir  Henry  *"  contract. 
Maine's  brilliant  works  cannot  be  unaware  of  the  result  of  his 
investigations  that  the  movement  of  the  progress  in  societies 
has  been  from  status  to  contract.*  It  is  only  at  a  late  stage 
of  the  evolution  of  human  institutions  that  a  man  learnt  to  bring 
about  an  alteration  of  pre-existent  rights  or  the  creation  of 
new  rights  by  means  of  a  voluntary  act  which  placed  him 
in  fresh  relations  with  thoss  around  him.  And,  as  society 
became  fuller  and  larger  and  human  affairs  more  and  more 
complex,  the  activity  of  man  assumed  protean  forms,  and 
consensual  obligations  came  to  occupy  a  much  more  important 
place  in  modern  systems  of  law  than  paramount  obligations 
did.     We  have  got  to  consider  wrongs   of   both  kinds.     These 

'S.  R.  A.,  s.  5.  in  the  relations  of  Family,  we  seem 

2  Ibid,  s.  7.   Cf.  Bank  of  Bengal  v.  to  have  steadily     moved  towards  a 

Dlnonath  Boy  [1881],  8  Cal.,  166.  phase  of    social  order  in  which  all 

'  Spelling  Inj.,  sec.  24,  p.  36.  these  relations    arise  from  the  free 

'Ancient  Law,  Hi.    "Starting,  as  agreements  of  Individuals."     Vb.,  172. 

from  one  terminus  of  history,   from  a  But  see  Pollock's  Note  I,  183  sqq.  Cf. 

condition  of  society    in  which  all  the  Jenks,  op.  cit,  ch.  vii.  ' 

relations  of  persons   are  summed  up 


6 


SPECIFIC   BELIEF. 


Torts  : 
Wrongs  to 
property  : 
(i)  movable, 
(ii)   immov- 
able. 


wrongs   may   be  redressed  either  by  compensation  or  by  specific 
relief. 

Taking  torts  first,  we  find  the  legislature  providing  for  the 
case  of  a  claim  to  possession  of  property.*  Property  may 
be  either  movable  or  immovable,  and  any  meddling  with  either 
sort  of  property  would  be  wrongful.  In  England  such  wrongs 
were  classified  either  as  Trespass  or.  Conversion.  In  the  case  of 
immovable  property,  a  wrongful  and  unwarrantable  entry  there- 
upon was  designated  trespass,  and  the  owner  was  allowed  to 
maintain  an  action  of  ejectment  against  the  trespasser,  and, 
upon  proof  of  title,  oust  him  and  recover  possession.  If  there 
was  no  actual  dispossession,  the  owner  might  bring  an  action 
for  trespass  and  recover  pecuniary  compensation  {damages)  for 
the  injury  done  to  the  property.  In  the  case  of  movables  or 
goods,  the  act  of  the  wrong-doer  might  amount  to  an  "unauthor- 
ised assumption  of  the  powers  of  the  true  owner."^  If  it  did,  if 
there  was  a  '  disseisin  of  chattels'  ^  and  the  goods  were  removed 
from  the  possession'  of  the  ri^ghtful  holder,  with  the  object  of 
depriving  him  of  them  or  of  exercising  some  dominion  or 
control  over  them,  the  wrong  was  designated  conversion.  If  it 
did  not,  but  there  was  only  a  wrongful  intermeddling,  the  tort 
was  a  trespass.*  In  the  latter  case  the  common  law  courts  al- 
lowed damages  for  the  injury  done  either  directly®  or  indirectly^ 
to  the  property.  Where  there  was  conversion,  the  party 
aggrieved  had  his  choice  of  three  actions,  viz.,  of  trover,  detinue 
and  replevin!'  The  first  lay  for  the  value  of  the  goods,  the 
second  for  the  return  of  the  goods  wrongfully  detained  or  for 
damages  for  such  wrongful  detention,  and  the  third  for  restitution 


•  S.R.A.,  s.  5  (a).  Torts  to  person,  so 
far  as  they  are  relevant  to  the  pre- 
sent discussion,  will  be  treated  of  un- 
der 'Injunctions.' 

2  Pollock,  ToHs,  350. 

'  Ames,  ],ectnres,  172. 

■*  Trespass  to  goods  and  Trespass  de 
bonis  aspovtatis.  Ames,  Lectures^,  56. 
"  The  distinction  between  trespass  and 
conversion  is  this  :  that  trespass  is  an 
unlawful  taking — as,  for  example,  the 
unlawful  removal  of  the  property — 
while  conversion  is  an  unlawful  taking 
or  keeping  in  the  exercise,  legally  con- 
sidered, of  the  right  of  ownership.     A 


mere  seizure  or  unlawful  handling 
may  amount  to  a  trespass,  while  con- 
version is  usually  characterized  by 
a  usurpation  of  ownership."  Mont- 
gomery  &  Co.  v.  Chavmun  &  Co,  [1903] 
126  Fed.  68.  Bigelow,  Torts,  233; 
Foiildes  V.  Wiiloiighbij  [1841]  8  M.  & 
W.  540,  551. 

'  Action  of  trespass. 

°  Action  of  trespass  on  the  case. 

'  See  Blackstone,  Com.  bk.  HI,  eh. 
ix,  144-153,  Ames,  op.  cit.,  64-87.  See 
also  J.  W.  Salmond,  Observations  on 
Trover  and  Conversion,  21  Law  Q. 
Rev.,  43-54  ;  27  Lams  of  Eng  ,  888 
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of  a  chattel  unlawfully  removed  (generally  by  way  of  distress), 
with  damages  for  the  loss  sustained  by  such  removal.  The 
law  courts,  therefore,  had  power-  iu  ordinary  cases  to  require 
delivery  or  return  of  chattels  capable  of  identification.'  But 
there  was  no  certainty  of  recovering  anything  but  damages, 
as  movable  property  is  liable  to  destruction  and  decay  and 
may  be  eloigned  or  removed  out  of  the  county  where  they  were 
seized,  in  which  case  no  further  process  could  be  issued  against 
the  goods  themselves.  Thus  "  it  was  early  established  that  in 
an  action  for  the  recovery  of  movable  things,  such  as  cattle  or 
clothes,  the  law  would  not  enforce  restitution  by  any  means  of 
execution  against  the  things  themselves,  but  the  defendant 
might  absolve  himself  by  paying  their  value  in  money."  ^ 
Sir  William  Blackstone,  after  discussing  the  special  writs  of 
execution  issued  to  the  sheriff  according  to  the  nature  of 
the  case,  concludes,  "  So  that,  after  all,  in  replevin  and 
detinue  (the  onlj'  actions  for  recovering  the  specific  possession 
of  personal  chattels),  if  the  wrong-doer  be  very  perverse, 
he  cannot  be  compelled  to  a  restitution  of  the  identical 
thing  taken  or  detained  ;  but  he  still  has  his  election  to 
deliver  the  goods,  or  their  value  :  an  imperfection  in  the  law, 
that  resirlts  from  the  nature  of  personal  property,  which  is 
easily  concealed  or  conveyed  out  of  the  reach  of  justice,  and 
not  always  amenable  to  the  magistrate."^  Thus,  in  spite  of  the 
"excellent  intentions"  of  the  common  law,*  the  plaintiff  had 
generally  to  satisfy  himself  with  damages  or  pecuniary  com- 
pensation. This,  it  is  easy  to  see,  is  not  always  adequate.  Tom 
Brown  may  have  a  valuable  chattel  which  is  unique  of  its  kind 
and  cannot  be  replaced.  If  John  Smith  makes  away  with  this 
chattel,  can  Tom  Brown  be  sufficiently  recompensed  by  a  decree 
for   money  ?     The   article   in    question   may   hare   a    pretium 


*  '2  story,  Eg.,  Bigelow's  note,  31-32. 
Cf.  2  Pollock  and  Maitland,  Hist.  Eiig. 
Law,  523,  595. 

'  Williams,  Pers.  Prop.  ed.  13,  5.  Bar- 
bour, 33.  As  a  matter  of  practice,  the 
plainfcifE  had  to  specify  the  value  of  the 
goods  sued  for,  on  payment  of  which 
the  defendant  would  be  absolved. 
Bracton  /Ab.,  cap.  iii,  par.  iii,  fol. 
102a.    The  judgment  was  also  framed 


Damages  in 
common  law 
courts. 


conditionally,  entitling  the  plaintiff  to 
recover  either  the  property  or  its 
value.  Com.  Dig.  Tit.  Pleader,  2  W. 
52,  2  X,  12.  See  also  2  Pollock  and 
Maitland,  op.  cit.,  154. 

'  3  Blackstone,  Com.,  413-4.  Also 
cf.  lb.  146. 

■■  2  Pollock  and  Maitland,  op.  oil., 
596. 


Equitable 
doctrine  of 
restitution. 


8  SPEOIFIO   RELIEF. 

affeetionis,  which  it  is  absolutely  impossible  to  value  in  sordid 
silver  or  gold.  Again,  John  Smith  may  get  possession  of  Tom 
Brown's  goods  as  a  trustee,  and  then  abuse  his  position  and 
appropriate  the  goods.  Is  it  proper  that  a  person,  who  stands 
in  a  fiduciary  relationship,  should  be  allowed  to  elect  whether 
he  should  keep  the  goods  of  the  beneficiary  or  compensate  him 
in  money  ?  If  such  a  thing  were  allowed,  the  beneficiary  would 
be  completely  at  the  mercy  of  the  fraudulent  trustee.  No 
wonder  in  such  cases  the  Lord  Chancellor,  as  the  keeper  of 
the  King's  conscience,  assumed  jurisdiction,  and  where  the 
common  law  courts  failed  to  carry  out  their  intentions,  the 
equitable  doctrine  of  restitution  found  play.'  The  defendant 
was  not  allowed  to  defeat  the  plaintiff  by  paying  damages : 
be  was  directed  to  return  the  very  property  he  had  wrongfully 
taken  or  detained. 
Contracts.  Passing  on  to   contracts,    we    find  that  they  are  the  proper 

subjects  of  specific  performance  or,  more  correctly,  specific 
reparation.^  Not  only  may  a  party  be  ordered  to  do  the  very 
act  which  he  is  under  an  obligation  to  do,  but  he  may  be 
prevented  from  doiug  that  which  he  is  under  an  obligation  not 
to  do.^  Clearly,  the  affirmative  obligation  liere  contemplated 
is  of  the  consensual  type,  more,  often  than  not  it  will  be  a 
matter  of  contract.  But  what  is  a  "  coji tract  "?  The  Indian 
legislature  defines  it  as  "  an  agieement  enforceable  by  law.'"* 
An  "agreement,"  in  its  turn,  is  defined  as  "  every  promise,  and 
every  set  of  promises,  forming  the  consideration  for  each  other.* 
To  understand  this  definition  we  must  refer  to  the  preceding 
clauses  {a)  and  (6),  which  run  thus  : — 

(a)  When   one  person  signifies  to  another  his   willingness 

to  do  or  to  abstain  from  doing  anything,  with  a  view 
to  obtaining  assent  of  that  other  to  such  act  or  abs- 
tinence, he  is  said  to  make  a  proposal. 

(b)  When   the   person   to   whom   the    proposal   is    made 

signifies  his  assent  thereto,  the  proposal  is  said  to  be 

'  Cf.  Langdell,  Bg.  Jiu-.,28.  Barbour,      is  an  agreement  upon  suflloient  con- 

1 10-4.  sideration  to  do  or  not  to  do  a  par- 

■■'  Ibid,  40  sqq.  tieular  thing."    2    Blackstone,  Com. 

'  S.R.A.,  s.  5  (b)«,nd  (c).  442.    Also  Ashley,  1,  7. 

'  I.C.A.,    s.  2  (h)  Cf.    "  A  contract         '  I.C.A.,  s.  2  (e). 
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accepted.       A  proposal,  when  accepted,  becomes  a 

promise." 
These  definitions  have  been  criticised,'  and  it  must  be 
adm.itted  that  they  do  not  help  us  to  arrive  at  a  clear  understand- 
ing of  any  definite  theory  of  contract.  A  distinguished  jurist 
has  observed,  "  The  doctrine  of  contract  has  been  so  thoroughly 
remodelled  to  meet  the  needs  of  modern  times,  that  there  is  less 
necessity  here  than  elsewhere  for  historical  research.  It  has 
been  so  ably  discussed  that  there  is  less  room  here  than  else- 
where for  essentially  new  analysis."^  It  is,  however,  necessary  History  in 
to  give  a  short  account  of  modern  doctrines  with  the  object  of  "S^"'- 
making  our  own  ideas  clear  upon  the  subject,  and  as  the  statute 
law  in  British  India  is  practically  the  creation  of  English  law- 
yers trained  at  home,  it  will  be  necessary  to  refer  to  some  of 
the  forms  of  procedure  that  obtained  in  England  in  past  ages. 
"  Whenever  we  trace  a  leading  doctrine  of  substantive  law  far 
enough  back,"  says  the  authority  just  cited,  "  we  are  very  likely 
to  find  some  forgotten  circumstance  of  procedure  at  its  source."^ 
"  So  great  is  the  ascendancy  of  the  Law  of  Actions  in  the  Courts 
of  Justice,"  remarked  Sir  Henry  Maine,  "  that  substantive  law 
has  at  first  the  look  of  being  gradually  secreted  in  the  interstices 
of  procedure."*  The  history  of  English  law  is  therefore  very 
largely  the  history  of  English  procedure.  Upon  a  consideration 
of  the  latter.  Professor  Harriman  founds  his  conclusion  that 
"  the  general  idea  of  contractual  obligation  was  unknown  to 
our  Anglo-Saxon  ancestors,  and  that  only  in  very  recent  times 
has  that  idea  become  fully  developed  ;"  and  this  seems  fully 
justified  by  the  data  made  available  by  the  reseai'clies  of  historical 
students  of  law.^  Under  the  circumstances,  it  is  idle  to  expect 
any  common   law    theory  of  contracts.     In   India,   however,   we 


'See,    e.g.,    Salmond,     Jur.,    303u  ;  points  out  that  it  is  not  easy  to  define 

Holmes,  Com.  Law,  298  ;  Markby,  Elem.  "  contract,"    because    the  term    has 

of  Law,  301.    But  see  Pollock,  Con.  8-9.  been  applied  to  so  many  things  that 

2  Holmes,  Com.  Laio,  246.  are  not  promises  or  agreements  at  all. 

^  Ibid,  253.  His  conclusion  is,  "  contractual  obli- 

"  Early  Latv,  389.  gation  is  that  legal  obligation  which 

'  Harriman,     Con.,    372      See    also  is  the  result  of  a  voluntary  act  on  the 

Jenks,  Law  &  Pol.,  268  ssqq. ;   Pollock  part  of  the  person  bound,  and  which 

and  Maitland,  op.  cit.,  bk.  II,  ch.  v;  is  defined  by  that  act."  (op.  ci<^.  1,  see 

Pollock,     Expansion    of  the    Common  also  367). 

Law,  155.      Prof.   Harriman    forcibly 
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Mahomme- 
dan  Law. 


Savigny's 
analysis. 


Consensus 
of  mind. 


are  not  trammelled  by  considerations  of  the  forms  and  rules 
of  the  common  law  of  England  or  America.  To  both  Hindu 
and  Mahommedan  laws  the  conception  of  a  contract  as  an  agree- 
ment has  been  familiar  from  early  times.  The  Indian  lawyer 
therefore  need  not  bother  himself  with  the  incidents  of  special- 
ties or  of  contracts  of  record.  He  never  treats  a  judgment  as  a 
contract,  he  need  not  discuss  if  a  seal  imports  consideration. 
To  adopt  the  terms  used  by  the  ancient  Muslim  jurists,  the 
"pillars  "  of  every  agreement  which  may  be  treated  as  an  act 
in  the  law,  and  which  contemplates  the  creation  of  legal  .rela- 
tions, are  two-fold,  viz.,  offer  and  acceptance.'  Two  persons 
must  agree  to  create  rights  and  liabilities  as  between  themselves, 
to  bi'ing  about  a  certain  relation  between  them  which  has 
certain  legal  consequences  attached  to  it.  With  this  view,  one 
must  make  an  offer,  and  the  other  must  accept  that  offer.  It  is 
only  when  two  persons  have  thus  agreed  together,  when  the 
offer  made  has  been  thus  accepted,  that  the  legal  relation  con- 
templated is  established  as  between  them,  that  certain  rights 
accrue  in  favour  of  one  and  certain  liabilities  become  imposed 
upon  the  other.  The  Indian  lawyer,  therefore,  may  without 
hesitation  start  with  Savigny's  famous  anal^'sis  of  a  contract.^ 
It  is  an  agreement,  of  which  the  constituent  elements  are — 
(i)  several  parties, 
(ii)  an  agreement  of  their  wills, 

(iii)  a  mutual  communication  of  this  agreement,  and 
(iv)  an    intention    to  create    a    legal    relation    between 
the  parties. 
This  luminous  analysis  has  been  accepted   by   the  majority 
of  subsequent   writers,^   and  may  be  said    to  have  received  the 
sanction  of  judicial   decisions   too.     For   instance,    Kindersley, 
V.C.,  is  reported  to  have  said,  "In  order  to  constitute  an  agree- 
ment or  contract,  two  things  are  requisite,— firstly,  the  will,  and, 
secondly,  some  act,  whether  in  word  or  deed,  whereby   that  will 
is  communicated   to  the  other  party.     No  man  has  entered  into 


1  .See,  e.g.,  nedaya  (trai)s.  Hamilton, 
ed.  Grady;,  Bk.  xvi,  p.  24L  ) 

2  System,  VoL  111,  p.  308. 
■iPoUock,    Oon.,    3-4.     Anson,'  Con., 


2-9.  1  Page,  22.  Salmond,  Jur.,  ch. 
xvi,  s.  122.  Mark  by,  Elem.  Luiv, 
ch.  XV,    298-307.      Lawson,    Con.,  8. 
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an  agreement  or  contract   to  clo,   or  not   to  do,   some   particular 
thing,    unless  he  has  willed   that  the  thing  should   be  done  or 
forborne,   and  also   has   communicated   that   will  to   the  other 
party  by  some  act  engaging   to  carry  it  into   effect;    when   both 
parties  will    the  same  thing,   and  each   communicates  his   will 
to  the  other,   witli  a  mutual   engagement  to  carry  it  into  effect, 
then  (and   not  till  then)  an  agreement  or  contract   between  the 
two  is  constituted."^     So  Lord  Westbury  remarked,    "  An  agree- 
ment is  the  result  of  the  mutual  assent  of  two  parties  to  certain 
terms,    and  if  it  be  clear  that    there  is  no    consensus,    what   may 
have  been  written   or  said  becomes   immaterial."^     In  a   similar 
strain,   Lord  Cairns,    discussing   the   possibility  of   a   contract 
arising   between  persons,  who  thought  they    were   dealing  with 
a  party  known    to  them,  and  a  pretender,    who  induced  them  to 
believe  him  to  be  such  party,  said,  "  Of  him  they  knew  nothing, 
and  of  him  they  never  thought.     With  him  they  never  intended 
to  deal.     Their   minds  never  even  for  an  instant  of  time  rested 
upon  him,  and  as  between  him  and  them  there  was  no  consensus 
of   mind   which  could   lead   to   any   agreement  or  any  contract 
whatever.     As  between  him  and  them,  there  was  merely  the  oTie 
side  to  a  contract,   where,  in  order   to  produce   a  contract,   two 
sides  would  be  required."^ 

The  necessity,  however,  of  the  presence   of   a   consensus  of    Hollands 
•' '  '  ^  objective 

mind,    a   subjective   union    of   wills,    has  been  questioned  with    theory 

1        Ti     f  TT  11       T         rni  ■      1  ,  1  examined, 

great   ingenuity  by  rroressor   nolland.       ihis   learned    author, 

relying  upon  what  may  strictly  be  termed  the  rule  of  estoppel,* 

propounds   what   he   calls   tlie    "  objective  "  theory  of  contract. 

^Haynes  v.  Faynes  [1861]   1   Dr.   &  607,    Finch,    463.    In    the  last  case 

Sm.,  426,  433.    Of.  Murslmll  v.  Berridcje  Blackburn,  J.,  observed,  "If,  whatever 

[1881]  19  Oh.  I).,  233 ;  Preston  v.   Luck  a  man's  real  intention  may  be,  he  so 

[1884]    27    Ch.    D.    502 ;    Wildwg    v.  conducts  himself  that    a  reasonable 

Sanderson   [1897]  2  Ch.,  68 1  ;  CartiJi  v.  man  would  believe  he  was  assenting 

Carbolic  Smoke  Bull  Co.,  [1893]  1  Q.  B.,  to  the  terms  proposed   by  the  other 

256,  268,  Finch,  25.  party,  and  that  the  other  party    on 

'Chiniiock   v.    Marchioness    of     Ely  that   belief  enters   into  the  contract 

[1865]  4  De  Gr.  J.  &  S.,  6;'8.  with  him,  the  man  thus  conducting 

'  Cundy  v.   Lindsay  [1878]   3   A.  C,  himself   would  be  equally  bound  as  if 

469,  Finch,  445.  he  had  intended  to  agree  to  the  other 

*  The  authorities  cited   are   Pickard  party's  terms."      Upon    this  subject, 

V.  Sears  [1838]  6  A.  &  E.  475  ;  Freemun  Ewart's  Estoppel  by  Misrepresentation 

V.  Cooke  [1848]  2  Ex.  654.  Finch,  483  ;  may  be  consulted.    Sec  also  Ashley, 

Cornish  v.  Abington  [IS5Q]  4  H.  &  N.,  .60-3. 
549 ;   Smith  v.  Hughes  [1871J   6  Q.  B., 
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According   to  him,  "  tlie   legal   meaning   of  such   acts   on   the 
part   of  one  man  as  induce  another  to  enter  into  a  contract  with, 
him,  is  not  what  the  former  really  intended,  nor  what  the   latter 
really   supposed   the  former   to  intend,  but   what  a  '  reasonable 
man,'  i.e.,  a  judge  or  jury,  would  put  upon  such  acts."^     He  cites 
Professor  Leonhard,  "  It   may  well  be  in   contracts  that  a  man 
may  be  bound  to  a  meaning  which  demonstrably  was   not  his,"^ 
and  he  proceeds  to  show   that  the  truth  and  practical  import- 
ance of  his  theory  are  confirmed  by  the  generally  received  rules_ 
as  to  contracts  made  by  post  and  by  the  law  of  agency,  and  that 
the  doctrine  of  mistake  does  not  conflict  with  this  theory.     Tt  is 
impossible   to  do  justice  to   Professor  Holland's  weighty  argu- 
ments here.     There  is  no  denying    that  the    law  has  to   content 
itself  in  the^majority  of  cases  with  an  examination  of  the  external 
facts.     For,  as  observed  a  learned  Chief  Justice  several  centuries 
back,  "  it  is  trite  law  that  the  thought  of  man  is  not  triable,  for 
even  the   devil  himself   does  not  know  what  the  thought  xii  man. 
is."^  It  is  upon  the  thought  as  expressed,  therefore,  that  the. law 
fastens.     And   if  the    expression   justifies    the    inference  to  the. 
mind  of  a   reasonable  man,    that  the  .  man    responsible    for    the 
expression  entertained   a   particular  intention,  he  may  not  be 
allowed  to  turn  round  afterwards  and  allege  that  his    words  did 
not  mean    what  they    said.     "  Assent,   in  the  sense  of  the  law," 
says  Holmes,   J.,    "  is   a  matter   of  overt   acts,   not   of   inward 
unanimity  in  motives,  design,  or. the    interpretation  of    words.'"' 
All  this   must  be  and  is  conceded,    but  we   apprehend  that  all 
this  does  not  affect  the  root  of  the  controversy.     Where,  the  law 
j-equires  an  agreement,  it  means  an  agreement,  a  union  of  two  or 
more  minds  upon   the  same  thing   in    the   same  sense,^  though, 
of  course,  where  there  is  every  appearance  of  the  parties  having 
agreed,  the   law  does  not  probe  deeper   and  seek  to   discover 
within   their  hearts  the  noionenon   or  "  thing-in-itself "    of   this 


'Jur.,  256.  247,  pec  Lord  Maonagiiteii. 

'ij-rt/iiim,  Vol.  I,  p.  lit).  ''O'Doniiell  v.   Clintou,  U5  Mass  , 

'  PerBiian,  C.  J.,  17  Ed.  IV,  2, quoted  4G1, 403.    See  also  Holmes,  Com.  Laii", 

by   Lord    Blackburn    in    Brogden    v.  309  ;  Polloclt,  Con.,  5.,  Langdell,  Coi?.>§ 

Metro^olilan  Baihcay  .Co.,  .[1877].  2  A.  180. 

C,  666,  692.    See  also  Keighleij  Maxst-  'Cf.  LC  A.,  s.  13,  def.  of  consent,  2 

ed&   Co.  v.  Duraiit  [1901]  A.   C,  240,  ■Williams,  V.  &  P„  661  sqq. 
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agreement.  As  a  matter  of  theory,  there  can  be  no  contract 
without  an  agreement  of  two  wills.  As  a  matter  of  practice,  the. 
law  has  to  satisfy  itself  with  the  phenomenon  of  a  consensu  ad 
idem.  But  the  law  does  so  satisfy  itself,  not  because  it  does  not 
require  a  consensus  of  wills,  but  because  the  'phenomenon  may 
as  a  rule  be  taken  to  represent  the  noumenon,  because  the 
phenomenon  has  any  value  simply  as 'a  symbol  or  index,  and  it 
pre-supposes  the  noumenon^  Often  it  may  not  be  even  practi- 
cable to  do  witliout  the  physical  manifestation  ;  but,  in  reality, 
agreement,  is  the  fundamental  element^  The  distinction,  there- 
fore, that  Professor  Holland  seeks  to  establish,  is  not  of  much 
theoretic  importance,  and  does  not  really  aEect  the  truth  and 
justice  of  Savigny's  well-known  analysis.^  Dr.  Holland's  analysis,' 
being  even  more  detailed,  deserves,  however,  to  be  here  set 
forth.  According  to  him,  the  constituent  elements  of  a  contract 
are — 

(i)     several  parties, 

(ii)     a  two-sided  act  by  which  they  express   their  agree- 
jnent, 

(ii)     a  matter   agreed   upon   which  ,is   both   possible   and 
legal, 

(iv)     is  of  a  nature  to  produce  a  legally  binding  result, 

(v)     and  such  a  result  as  affects  the  relations  of  the  parties. 
one  to  another,  and 

(vi)     very   generally,    either   a   solemn  form,  or  some. fact' 
which  affords  a  motive  for  the  agreement.^ 

Having  determined  then  the  nature  of  a  contract,    we   have 

now   to   see   what   the  primary  rights  and  liabilities  of  the  con-    remedy : 

11,  specific  per- 

tracting  parties  are.     Jt  seems  nardly  open  to  doubt  that   when    formance. 

parties   enter   into   an  agreement,  their  intention  is  to  carry  out 

that  agreement.     "  When  people  make   contracts,    they   usually 


Primary 


'  Ashley,  52-3. 

"  Anson,  Con.,  10  "After  all,  it  is  the 
intention  o£  the  parties  which  the 
Courts  endeavour  to  ascertain  ;  and  it 
is  their  intention  to  agree  which  is 
regarded  as  a  necessary  inference 
from  words  or  conduct  of  a  certa;in 
sorl."  So  Prof.  Broolis  Adams  says, 
."I  apprehend  that  the  law  is  always 
primarily  engaged  with  the  state  of 


the  parties'  minds,  and  only  secondari- 
ly with  acts  which  are  but  the  effects 
of  volition,  and  therefore  no  more 
than  evidence  of  the  mind's  action 
which  is  the  matter  in  issue."  19 
Green  Bag,  18. 

'Jur.,  259.  See  Rattigan,  Jur.,  186. 
Cf.  Salmond,  Jur.,  308i?.  1  Stokes,  A.  I. 
Codes,  492. 
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England 
originally 
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specific 
relief  and 
not  damages. 


contemplate  the  performance  rather  than  the  breach."'  For 
instance,  when  Tom  Brown  agrees  to  sell  a  horse  to  John  Smith, 
it  is  the  intention  of  the  former  to  part  with  the  animal,  and  of 
the  latter  to  purchase  it.  The  original  intention  is  or  should 
be  clear.  But  for  some  reason  or  other  the  agreement  may  not 
be  fulfilled.  Either  Tom  Brown  may  refuse  to  sell  or  John 
Smith  may  refuse  to  purchase.  In  such  case,  what  is  the  pri- 
mary remedy  of  the  party  aggrieved  ?  John  Smith  is  willing  to 
bnj^  but  Tom  Brown  does  not  sell, — is  not,  in  this  case,  John 
Smith  entitled  to  compel  Tom  Brown  to  carry  out  his  part  of 
the  agreement  and  sell?  This  is  common  sense,  and  there  is 
no  reason  to  believe  that  this  is  not  the  law.  The  ancient  Hindu 
law,  it  appears,  recognised  only  two  kinds  of  suits  based  on 
facts,  viz.,  those  in  which  the  relief  prayed  for  was  by  way  of 
injunction  and  those  in  which  it  was  by  way  of  specific  per- 
formance.^ The  Mahommedan  law  knew  not  of  actions  in  which 
aught  but  specific  relief  was  sought  in  respect  of  contracts.^ 
And  even  the  law  in  England  does  not  seem  to  have  been 
otherwise,  "  It  is  a  consequence,"  says  Glanville,  "  which 
naturally  results  from  .  ,  .  undertaking  to  do  any  particular 
act  that  the  party  should  be  compelled  to  abide  by  it  or  perform 
it."*  The  researches  of  Sir  Frederick  Pollock  and  Professor 
Maitland  prove  that  the  oldest  actions  of  the  common  law 
aimed  for  the  most  part  not  at  '  damages,'  but  at  what  we  call 
'  specific  relief,'  and  that  an  '  action  for  damages  '  was  a  novelty. 
"  This  may  for  a  moment  seem  strange,"  say  these  learned 
authors,     "  In  later  days,  we  learn  to  look   upon   the   action   for 


'Holmes,  Com.  Law,  302.  As  Austin 
shows,  moralUj  speaking,  there  is  an 
obligation  on  each  party  to  a  contract 
to  fulfil  the  terras  thereof,  i.  e.,  to  keep 
his  word.  Among  the  rights  which 
arise  from  civil  delicts,  therefore,  the 
first  are  "  rights  of  compelling  judi- 
cially or  extra-judicially,  the  specific 
performance  of  such  obligations  as 
arise  from  contracts  and  quasi-con- 
tracts, e  g.,  a  right  of  compelling 
performance  by  action  or  suit,  a  right 
to  an  interdict  or  injunction,  for  the 
purpose  of  preventing  the  obligor  or 
debtor  from  evading  the  fulfilment  of 
the  obligation,  a  right  of  retainer  or 
detention,"  etc.,    and  the  second  are 


"rights  of  obtaining  satisfaction,  in 
lieu  of  specific  performance,"  and  the 
third  are  "  rights  of  obtaining  specific 
performance  in  part,  with  satisfaction 
or  compensation  for  the  i-esidue." 
1  J»r,  6i!-64  Cf.  Salmond,  Jnr,  84-7, 
320-1. 

''Gharpure,  Adjectiue  haw  of  the 
Smritis,  7.  Cf.  Narada,  VI,  5;  VIII, 
4-5  ;  V,  18 ;  Brihaspati,  XVII,  5  (Jolly's 
translation.) 

■■'  Of.,  e.g.,  the  Ma  'ullah,  pt.  151,  p.  20; 
pt.  369,  p.  49.  (I  am  indebted  for  these 
references  to  Mr.  S.  Karamat  Husaiu, 
ex-Judge,  Allahabad  High  Court.) 

"Bit.  VIII,  0.  V.  (Ueames'  transla- 
tion) ;  Page,  3  Con.,  2440-1. 
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damages  as  the  common  law's  panacea,  and  we  are  told  that  the 
inability  of  the  old  Courts  to  give  '  specific  relief  '  was  a  chief 
cause  for  the  evolution  of  an  "equitable  jurisdiction  '  in  the 
Chancery.  But  when  we  look  back  to  the  first  age  of  royal 
justice,  we  see  it  doing  little  else  than  punishing  crime  and 
giving  '  specific  relief.'  The  plaintiff  who  goes  to  the  King's 
Court  and.  does  not  want  vengeance,  usually  goes  for  something 
of  which  he  is  being  'deforced.'  The  thing  may  be  land,  or 
services,  or  an  advowson,  or  a  chattel,  or  a  certain  sum  of 
money;  but  in  any  case  it  is  a  thing  unjustly  detained  from 
him;  or,  may  be,  he  demands  that  a  'final  concord'  or  a 
covenant  may  be  observed  and  performed,  or  that  an  account 
may  be  rendered,  or  that  a  nuisance  may  be  abated,  or  that 
(for  sometimes  our  King's  Court  vpill  do  curioiisly  modern 
things)  a  forester  may  be  appointed  to  prevent  a  doweress 
from  committing  waste.  Even  the  feoffor,  who  fails  in  his 
duty  of  warranting  his  feoffee's  title,  is  not  condemned  to 
pay  damages  in  money ;  he  has  to  give  equivalent  land. 
No  one  of  the  oldest  group  of  actions  is  an  action  for  dam- 
ages."^ Referring  more  particularly  to  the  action  of  covenant, 
the  same  authors  say  at  another  place:  "The  history  of 
covenant  seems  to  show  that  the  judgment  for  specific  per- 
formance 'quod  eoncentio  teneato.r)  is  at  least  as  old  as  an 
award  of  damages  for  breacli  of  contract.  We  may  find  a  local 
court  decreeing  that  a  rudder  is  to  be  made  in  accordance  with 
an  agreement,  and  even  that  one  man  is  to  serve  another.  Nor 
can  we  say  that  what  is  in  substance  an  injunction  was  as  yet 
unknown.  'The  prohibition'  which  forbids  a  man  to  continue 
his  suit  in  an  ecclesiastical  Court  on  pain  of  going  to  prison,  is 
not  unlike  that  weapon  which  the  Courts  of  common  law  will 
some  day  see  turned  against  them  by  the  hand  of  the  Chancellor. 
But,  further,  a  defendant  in  an  action  of  waste  could  be  bidden  to 
commit  no  more  waste  upon  pain  of  losing  the  land,  and  a  forester 
or  curator  might  be  appointed  to  check  his  doings.  The  more 
we  read  of  the  thirteenth  century,  the  fewer  will  seem  to  us  the 
new   ideas  that  were  introduced  by  the  Chancellors  of  the  later 

I  2  Hist.  Eng.  Law,  523. 
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Modern 
spirit  of 
eommerce  : 
importance 
of  money. 


middle  age.  Wliat  tLey  did  introduce  was  a  stringent,  flexible 
and  summary  method  of  dealing  with  law-breakers.  The 
common  law  has  excellent  intentions;  what  impedes  it  is  an 
old-fashioned  dislike  for  extreme  measures."^ 

The  above  makes  it  clear  that  even  the  old  dommon  law 
conrts  of  England  recognised  specific  relief  as  the  primary 
remedy,  and  if  they  in  course  of  time  practically  ceased  to  enforce 
it  as  such,  it  was  not  because  in  theory  they  had  abandoned  that 
doctrine.  As  Dr.  Bigelow  puts  it  :  "  The  duty  to  perform  is, 
in  the  purpose  of  the  parties,  primary  ;  but  the  law  may  not 
always  deem  it  best  to  enforce  such  duty  even  when  it  might 
easily  do  so."^  In  many  cases  it  may  prefer  to  award  compensa- 
tion in  lieu  of  performance.  The  current  of  ideas  in  modern 
times  has  made  in  favour  of  such  preference.  Take  the  ordinary 
case  of  a  contract  for  sale  of  goods.  "  Wheat,  corn,  horses,  and 
chattels  generally  are  merchandise,  to  be  bought  and  sold  for 
money.  Money  is  both  the  common  measure  of  value  and  the 
thing  sought ;  and  payment  of  money  is  accordingly  ordered  in 
such  cases  wherever  in  law  it  answers  the  purposes  of  the  chattel. 
Compensation  is  substituted  as  a  legal  equivalent  for  a  thing 
which  has  never  actually  come  under  the  ownership  of  the  plain- 
tiff. It  is  not  his  ;  it  is  a  special  object  of  barter  for  money  ; 
and  money  must  be  accepted  if  the  will  of  tlie  court  is  invoked."^ 
We  find,  therefore,  as  a  matter  of  history  in  England,  that 
actions  for  damages  were  more  frequently  resorted  to  than  others, 
and,  as  the  common  law  of  contracts  is  based  more  on  procedure 
than  principle,  the  idea  gained  ground  that  compensation  was 
the  primary  remedy,  and  specific  fiilfilment  secondary  or  substi- 
tutional. After  reviewing  the  history  of  the  action  of  debt  and 
and  of  assumpsit,  even  an  acute  thinker  like  Mr.  Justice  Holmes 
comes  to  the  conclusion  that  "'  the  only  universal  consequence  of 
a  legally  binding  promise  is,  that  the  law  makes  the  promisor  pay 
damages  if  the  promised  event  does  not  come  to  pass.  In  every 
case  it  leaves  him  free  from  interference   until   the   time  for 


1  Pollock  and  Maitland,  op.  cit., 
595-596  ;  also  106.  Of.  Holmes,  Earhj 
English    Equity,  1    Law  Q.  Rev.,  162. 


2  2  Story,  Eg.,  ed.  13  (Araer.),  30ii 
Cf.  Pomeroy,  S.  P.,  2. 

3  Story,  op.  cit.,  32)i.    Cf.  Fry,  4. 
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cussed. 


fulfilment  has  gone  by,  and  therefore  free  to  break  his  contract 
if  he  chooses."'  This  eminent  writer  therefore  prefers  to  look 
upon  a  contract  as  "  the  talcing  of  a  risk,"     Theoreticallv,   this    Holmes' 

.  .  "  theory : 

position  seems  difficult  to  justify,  and  practically  in  a  country    contract 

like  India  where  courts  are  not  divided  as  of  law  and  of  equity,  *  -'"^-'' 
it  is  not  of  mach  help.^  As  Professor  Harriman  suggests,  a  dis- 
tinction has  to  be  made  between  a  case  where  the  fulfilment  of 
the  promise  is  within  the  power  of  the  promisor  and  another 
where  it  is  not.  In  the  latter  case,  tlie  promisee  cannot  insist 
upon  specific  performance  ;  he  can  only  ask  the  promisor  to 
recompense  him  for  any  loss  that  he  may  have  sustained  by 
reason  of  non-performance.  For  instance,  A  may  promise  to 
sell  a  horse  to  B.  Now,  if  this  horse  belongs  to  A,  it  is  within 
the  power  of  A  to  sell,  and  the  intention  of  the  parties  will 
clearly  be  taken  to  be  that  of  sale.  But  it  the  horse  does  not 
belong  to  A,  but  he  undertakes  to  persuade  the  i"eal  owner  to 
sell,  here  B  knows  that  A  may  not  be  able  to  bring  about  the 
transaction  ;  and  B  may  be  satisfied,  in  case  A  fails  to  effect  the 
sale,  if  A  makes  adequate  compensation  for  non-realisation  of  the 
expectation  he  has  raised.  In  this  latter  case,  it  may  be  said 
that  A  in  entering  into  the  contract  really  takes  a  risk.  The 
primary  obligation  is  to  compensate  B  for  the  non-occurrence  of 
the  promised  event,  and  this  coincides  with  the  secondary  or 
sanctioning  obligation  to  pay  damages  for  breach  of  contract.^ 
Equity  holds  a  man  bound  to  his  agreement  if  he  can  per- 
form it,  and  in  countries  where  there  is  or  was  a  conflict  of 
jurisdiction  between  courts  of  law  and  of  equity,  the  latter 
decreed  specific  performance  of  contracts  to  prevent  (in  the 
words-  of  Chief  Justice  Fuller)  "  the  intolerable  travesty  of 
justice  involved  in  permitting  parties  to  refuse  performance 
of  their  contract  at  pleasure  by  electing  to  pay  damages  for  the 
breach."* 


'  Cow.  Lav;  301.  For  some  account 
of  the  comnaon  law  actions  of  contract, 
see  Harriman,  Con.,  App.  II ;  Holmes, 
op.  cit.,  Lee.  'X'll  ;  Jenks,  op.  cit.,  ch. 
Til  ;  Ames,  History  of  Assumpsit,  25. 
Law  Mag.  and  Kev.,  129,  290,  2  Harv. 
L.  Rev.,  1,  53,  Woodroffe,  Qtiasi-Con- 

3 


tracts,  653.  See  also  Pollock  and  Mait- 
land,  op.  cit..  bk.  II,  cli.  v. 

'  For  criticisms  of   Holmes'  views, 
see  Holland,  Jiiv  ,  250  ;   Anson,  Con.s 
10  ;  Harriman,  op.  cit.,  322-3. 

^  Harriman,  Coll.,  322. 

'  Ibid.,  330, 
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It  is  necessary  to  refer  to  the  history  of  procedure  in  England, 
because  the  Indian  Act  purports  to  enact  for  British  India  the 
principles  enforced  by  the  equity  courts  in  England,  and  these 
principles  can  never  be  fully  appreciated  if  their  history  is 
forgotten.  We  have  therefore  even  in  India  to  take  note  of  the 
fact  that  the  common  law  cotirts  in  England  could  afford  only 
such  relief  as  had  come  to  be  associated  with  the  various  forms 
of  contractual  actions  that  they  entertained.  In  the  beginning 
onlj'^  certain  special  obligations  could  be  enforced  by  appropriate 
writs,  and  even  later  on  the  question  that  a  common  law 
lawyer  put  to  himself  was,  "  Will  debt  lie,  or  covenant,  or 
account,  or  assumpsit  ?  "  The  manoiial  courts  and  other  inferior 
courts  seem  to  have  enforced  agreements  more  liberally,  and 
the  ecclesiastical  courts  regarded  the  Icesio  fidei  or  breach  of 
plighted  faith  as  a  sin  demanding  ecclesiastical  penalties.'  In 
olden  times.  Christians  not  unoften  bound  themselves  by  oath 
not  to  commit  various  crimes.  Pliny  mentions  even  an  oath  not 
to  break  one's  word.^  Gradually  the  pledge  of  faith  came  to 
give  sanction  to  various  engagements,  and  though  the  obli- 
gation thereby  created  was  only  a  moral  one,  yet  the  spiri- 
tual couits  enfoi'ced  them  by  penance  or  excommunication. 
Sir  Edward  Fry  traces  the  origin  of  the  equitable  jurisdic- 
tion in  specific  performance  to  ecclesiastical  law.  Chaucer 
in  the  Fi'inr's  Tale  mentions  contracts  as  a  subject-matter  of 
the  jurisdiction  of  the  archdeacon,^  and  in  the  matter  of  a 
contract  to  marry,  the  Ecclesiastical  Courts  in  olden  times 
did  exercise  a  jurisdiction  very  much  in  the  nature  of  specific 
performance.*  But  it  is  not  necessary  for  our  present  pur- 
poses to  pursue  this  interesting  historical  enquiry  much 
further.  Sir  Edward  Fry's  conclusion,  which  seems  to  be 
justified  by  the  evidence,  is  that  it  is  "  probable  that  frotn 
early  times  the  Courts  Christian  enforced  the  execution  of 
contracts  in  which  there  was  an  oath  or  fidei  interpositio,  that 
this  jurisdiction  was  narrowed  and  perhaps  almost  extinguished 


1  Harriman.  op.  cit.,  878,  S82. ; 
2  Pollock  and  Maitland,  op.  cit.,  189, 
197-98. 

'  Epistles,  bk.  x,  ep.  97. 

'  Ctinterbury  Tales,  Group   D.  1806, 


Skeat's  ed.,  Vol.  IV.,  p.  359. 

'  The  heroine  of  Massinger's  Maid 
of  Honour  sues  for  the  specific  per- 
formance of  a  written  contract  of 
marriage  (V,  ii). 
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by  the  J)j-essure  of  the  writ  of  proliibitioii  from  the  King's 
•Court,  and  that  the  ecclesiastical  Chancellors  found  in  the 
Chancery  a  means  of  reviving  a  like  jurisdiction,  the  writ  of 
subpoena  taking  the  place  of  excommunication,'"  Scholars 
claim  to  have  discovered  traces  of  the  jurisdiction  in  the  records 
of  the  Court  of  Chancery  even  in  the  reign  of  Richard  11.^  But 
Ookayn  v.  Ilurst^  seeins  to  be  the  first  clear  case  of  specific 
performance. of  which  we  have  record.  In  the  Year  Book  of 
8th  Edw.  IV,  4  (b)  the  jurisdiction  is  expressly  recognised  by 
the  Chancellor  as  a  clear  one.'' 

It  is  curious  to  note  that  the  Roman  law  does  not  recognise  Roman  Law 
the  doctrine 'of  specific  performance,  and  all  systems  derived 
from  it  apparently  hold  to  the  maxim.  Nemo  potest  praecise  cogi 
ad  factum}  The  remedy,  however,  seems  to  be  familiar  to 
German  law,  both  ancient  and  modern.^  "  A  perfect  system 
of  jurisprudence,"  says  Sir  Edward  Fry,  "ought  to  enforce 
the  actual  performance  of  contracts  of  every  kind  and  class, 
except  only  when  there  are  circumstances  which  render  such 
enforcement  unnecessary  or  inexpedient,  and  that  it  ought  to 
be  assumed  that  every  contract  is  specifically  enforceable  until  ^"Siand. 
the  contrary  be  shown.'"  So  Bentham  thought  'restitution  in 
nature'  was  due  in  every  case.  "  The  law  ought  to  assure  me 
everything  which  is  mine  without. forcing  me  to  accept  equi- 
valents, even  though  I  have  no  particular   objection   to   them,'" 


Limitation 
of  doctrine 
of  specffio 
perform- 
auce  in 


'  Sp.  Perf.  7-15.  Of.  Holmes,  2  Set. 
Essays,  719-21. 

'  Ibid,  Additional  Note  C.  See  also 
Selden  Society's  "  Select  Cases  in 
Chancery,"  Vol.  X.,  esp.  pp.  xxxv- 
xxxvi.  Dean  Ames,  however,  gives 
good  reasons  for  holding  that  specific 
performance  is  not  one  of  the  most 
ancient  heads  of  equity  jurisdiction, 
1  Oases,  37ii. 

-  '  [1458]  10  Sel.    Ca.  Oh.   Selden  Soc, 
no.  142,  I  Ames,  36 

'  2  Story,  %,  s.  716,  p.  28.  Of.  Hulsey 
V.  Grant,  [1806]  13  Ves.,  76  ;  33  B.  R. 
22?.         -      ■ 

'  1  Pbthier,  Obligations,  p.  89,  pt.  I, 
ch,  ii,  art.  2,  s.  2.  As  to  Roman-Butch 
Law,  Fry  refers  to  Van  Leeuwen's 
Commentaries,  trans,  by  Kotze,  Vol.  IT, 
pp.  27,  33,  118-9,  etc.  As  to  French 
Law,  see  article  by  M,  Sheldon  Amos, 
17  Law  Rev,  372  ;  Fry.,  Addl.  Note  B, 


680-682;  Holland,  Jtir.,317;  Proudtoot's 
article,  Canadian  Law  Times,  Oct., 
1894. 

•  See  article  by  "  B.S.,  "  8  Law  Q. 
Rev,  252. 

'  Fry.,  op.  cit.,  s.  47,  p.  18.  See  also 
Salmoud,  Jiir.,  oh,  xvii,  s.  126  : 

"  It  may  be  laid  down  as  a  general 
principle  that  wherever  the  law  cre- 
ates a  duty,  it  should  enforce  the  speci- 
fic fulfilment  of  it.  The  sole  condition 
of  the  existence  of  remedial  liability 
is  the  existence  of  a  legal  duty  bind- 
ing upon  the  defendant  and  unful- 
filled by  him.  What  a  man  ought  to 
do  by  a  rule  of  law,  he  ought  to.  be 
made  to  do  by  the  force  of  law.  In 
law  ought  is  normally  equivalent  to 
■must,  and  obligation  and  remedial 
liability  are  in  general  co-existent." 

» Theory  of  Leg.,  288. 
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In  Scotland,  specific  performance  or  ('  implement ')  is  the 
nonnal  legal  remedy  for  breach  of  a  contract  for  the  sale 
of  a  specific  object.^  But  the  conditions  under  which  the 
jurisdiction  has  grown  in  England  have  prevented  the  estab- 
lishment of  any  such  general  rule.  As  Lord  Redesdale 
observed  in  Flarnett  v.  Yielding,^  "  Unquestionably  the 
original  foundation  of  these  decrees  was  simply  this,  that 
damages  at  law  would  not  give  the  party  the  compensation 
to  which  he  was  entitled  ;  that  is,  would  not  put  him  in  a 
situation  as  beneficial  to  him  as  if  the  agreement  were  speci- 
fically performed.  On  this  ground,  the  court  in  a  variety  of 
cases  has  refused  to  interfere,  where  from  the  nature  of  the 
case  the  damages  must  necessarily  be  commensurate  to  the 
injury  sustained,"  Specific  performance,  being  "a  remedy  in- 
tended uy  Courts  of  Equity  to  supply  what  are  supposed 
to  be  the  defects  in  the  remedy  given  by  the  Courts  of 
Law,"  liis  Lordship  ruled,  "considerable  caution  is  to  be  used 
in  decreeing  specific  performance  of  agreements  ;  and  the  Court 
is  bound  to  see  that  it  really  does  that  complete  justice  which 
Practically  it  ai^is  at,  and  which  is  the  ground  of  its  jurisdiction."  In 
India,  where  the  courts  of  justice  are  courts  both  of  law 
and  equity,  it  would  probably  have  been  more  satisfactory  to 
fi'ankly  recognise  specific  performance  as  the  primary  remedy 
in  cases  of  breach  of  contract,  and  not  to  fetter  the  discre- 
tion of  the  judge  by  any  consideration  as  to  the  adequacy 
or  otherwise  of  a  decree  for  damages.  But  the  traditions  of 
the  Courts  of  Chancery  in  England  have  moulded  the  pro- 
visions of  our  Specific  Relief  Act,  and  the  limitations  of  the 
English  doctrine  have  continually  to  be  borne  in  mind  even 
here.  The  rule,  however,  is  well  established  that,  if  the  contract 
has  been  entered  into  by  a  competent  party  and  is  unobjec- 
tionable in  its  nature  aiid  circumstances,  specific  performance 
is  as  much  a  matter  of  course,  and  therefore  of  right,  as  are 
damages.^ 


same  in 
India. 


'fitewartv.   Kennedy  \lSdO]  15  A. G.  [1804]  9  Ves,  605,  608,  32  E.  R.  739.     Cf. 

75,  102, 105.  Haywood  v.  Cope  [1858]  25  Beav.,    140, 

-  [1805]  2  fcch.  &  Lefr.  552,  553.  53,  B.  R.  589 ;  Uecli  v.  Hchiveder  [1894] 

'  Per  Grant,  M.  R.,  Hall  v.  Warren  9  Ch.,  463,  467. 
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But  it  is  not  every  contract  that  will  be  specifically  enforced.    Only  execu- 
.  IT  p  tory  con- 

A.   contract    may    be    regarding  a  past,  present  or  luture  event,    tracts speci- 

When  tlie  promise  or  assurance  (vvhicU  is  a  better  word  to  use)^  forced**"' 
relates  to  something  that  has  already  happened  or  is  happening 
at  the  time,  the  promisor  really  incurs  a  liability  only  to  pay 
compensation,  if  the  assurance  whicli  he  has  given  turns  out 
to  be  untrue.  For  "  in  such  a  case  the  contract  is  broken,  if 
at  all,  as  soon  as  it  is  made,  and  the  primary  obligation  neces- 
sarily coincides  with  tlie  secondary  or  sanctioning  obligation 
to  pay  damages."  But  where  the  assurance  is  in  respect  of 
sometiiing  which  is  to  happen  in  tire  future,  the  value  of  the 
liability,  as  we  iiave  seen,  will  be  determined  by  the  nature 
of  tlie  subject-matter  of  the  promise,  whether  it  is  or  it  is  not 
within  the  power  and  control  of  the  promisor.^ 

It  follows,  therefore,  that  specific  performance,  strictly 
speaking,  can  be  claimed  only  in  respect  of  what  are  technically 
called  executory  contr-acts.^  An  executory  contract,  according 
to  Lord  Selborne,  is  one  which  is  "  not  intended  between  the 
parties  to  be  the  final  instrument  regulating  their  mutual  re- 
lations ;"  while  an  executed  contract  is  one  which  is  intended  to 
be  thus  final.''  Where,  for  instance,  goods  are  bargained  for  and 
sold,  the  price  being  paid  down  and  the  delivery  made  on  the 
spot,  nothing  more  remains  to  be  done  by  either  party,  the  con- 
tract may  be  said  to  have  been  performed,  as  distinguished  from 
one  executed.  If,  on  the  other  hand,  only  the  bargain  is  struck 
and  payment  of  price  or  delivery  or  both  are  postponed  to  a 
future  date,  the  contract  is  an  executory  one..  But  where,  under 
an  agreement,  one  party  has  done  all  he  has  to  do,  while  the 
other  has  not,  the  contract  is  an  executed  one.  In  Sir  William 
Anson's  words,  "  executory  contracts  of  sale  are,  in  truth,  con- 
tracts as  opposed  to  conveyances,  and  create  rights  in  personam 
to  a  fulfilment  of  their  terms,  instead,  of  rights  in  rem  to  an 
enjoyment  of  the  property  passed."^     Only  promises  as  to  the 

'  Harriman,  Con.  370,  by  the  executory  contract  is  provided 

Mbia,  321-322.  for."  Equity,  ed.  9,  639;  ed.,  14,  551. 

3  Snell  tlierefore  defines  specific  per-  '  WoU'erhampton  &  Walsall  Ry.  Co. 

formance   as  "turning   an   executory  \.  L.  &  N.W.  Uy.  Co.  [l8Td]W  Eq.iSS, 

contract  into  an   executed    one,  by  439.  Cf.   Tailby  v.  Official  Receiver, 

decreeing  the  execution  of  the  docu-  [1888]  13  A.  0.,  523,  547. 

ment  (or  other .  thing),  which  in  and  '  Uon„  22.     "  Executed  contract 
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future  can  be  fulfilled,  the  past  cannot  be  altered.  But  '  specific 
relief '  need  not  be  limited,  as  '  specific  performance  '  has  been, 
by  English  lawyers.  Such  relief  may  be  granted  in  respect  of 
executed  conti-acts  loo,  e.g.,  settlements  or  conveyances  which 
contain  covenants.  Where,  after  a  sale-deed  has  been  executed 
and  completed,  the  purchaser  fails  to  pay  the  stipulated  price, 
the.  Court  by  enforcing  against  the  property  sold  what  is  called 
the  unpaid  vendor's  lien  really  grants  specific  relief.^ 

Now,  specific  performance  of  contracts  has  three  aspects. 
First  of  all,  a  party  may  be  compelled  to  carry  out  his  pi'omise. 
This  promise  may  be  of  either  a  positive  or  a  negative  type. 
Xl'or  instance,  A  may  contract  with  B  to  sell  a  village  to  him. 
This  is  a  positive  agreement,  and  may  be  enforced  by  compelling 
A  to  sell.  On  the  other  hand,  A  may  contract  with  B  not  to 
build  anything  upon  his  land  to  the  detriment  of  B's  property. 
This  is  a  negative  agreement  and  may  be  enforced  by  an  order 
enjoining  A  from  making  any  such  construction.  An  order  of 
this  description  is  generally  styled  an  Injunction.  And  here  it 
is  necessary  to  emphasise  that  the  remedy  by  way  of  prevention 
is  the  true  specific  performance,  for  the  object  of  that  remedy  is 
to  prevent  a  violation  by  the  defendant  of  the  plaintiff's  right, 
and  whenever  the  remedy  is  successful,  that  object  is  completely 
accomplished.  On  the  other  hand,  in  the  case  of  affirmative 
duties  there  can  be,  strictly  speaking,  no  specific  performance. 
The  assistance  of  the  Court  is  sought  after  there  has  been  a 
breach  and  the  Court  can  only  enforce  a  belated  performance, 
which  is  very  different  from  the  performance  promised.  Even 
where  the  thing  agreed  to  be  done  can  be  substantially  done  at 
the  order  of  the  Court,  yet  it  is  not  done  at  the  time  when  it  was 
agreed  to  be  done.  In  the  case  of  affirmative  contracts  therefore 
tlie  relief  granted  is  accurately  described  by  Professor  Langdell 
as  'specific  reparation  for  breach.'^ 

Again  an,  agreement  may  be   such  as   the  law  does  not 


means  a  contfaat  performed  ivholly 
on  one  side,  while  an  executory  con- 
tract is  one  which  is  either  wholly 
unperformed  or  in  which  there  re- 
mains something  to  be  done  on  both 
sides." 


'  See  19  Harv.  L.  Rev.,  481-2,  where 
it  is  suggested  that  in  the  class  of 
equitable  liens  the  jurisdiction  of 
equity  is  founded  upon  specific  per- 
formance. 

'  Langdell,  Eq.  Jur,,  41  sqq. 
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counteDauce  the  enforcement  of.  "  No  agreement  is  a  contract 
unless  its  effect  is  to  bind  the  parties  to  each  other  by  the  vincu- 
lum juris  of  a  newly  created  personal  right."'  'I'lie  law  therefore 
pre-supposes  consent,  and  this  cojjsent  must  be  "  true,  full  and 
free."^  If  there  is  not  such  consent,  the  agreement  is  not  valid. 
For  "a  valid  agreement  is  one  which  is  fully  oiperative  in  accord- 
ance with  the  intent  of  the  parties.'"^  Now,  various-  causes  may 
stand  in  the  way  of  a  free  and  full  consent.  The  Indian  Con^ 
tract  Act  enumerates  five  such  causes,  vis.,  coercion,  undue 
influence,  fraud,  misrepresentation,  and  mistake/  Where  con"- 
sent  would  not  have  been  given  but  for  the  existence  of  one  or 
more  of  these  causes,  it  cannot  be  said  to  be  true  or  free.  As 
Sir  Frederick  Pollock  has  shown,  these  five  causes  may  be 
reduced  to  two,  viz.,  Ignorance  and  Fear,  and  these  may  be  thus 
analysed  in  respect  of  their  legal  consequences  : — 
A. — Ignorance — 

'  (a)  Not  caused  by  act  (or  omission)  of  the  other 

party  is  referred  in  law  to  the  head  of       ...  Mistake.  '- 

Caused  by  act  of  the  other  party 

(b)  Without  wrongful  intention  ...  Misrepre- 

sentation, ' '  - 

(c)  With  wrongful  intention  ...   Fraud.  \  > 
B. — Fear,  or  dependence,  excluding  freedom  of  action — 

Not  caused  by  acts  of  the  other  party  or  1 
relation  between  the  parties.  J 

{d)  Caused  by  such  acts  ...  Coercion. 

(e)  Caused  by  such  relation  ...  Undue  influence.^ 

Where  consent  to  an  agreement  is  caused  by  coercion, 
undue  influence,  fraud,  or  misrepresentation,  the  agreement  is  a 
contract  voidable  at  the  option  of  the  party  whose  consent  was  voidable 
so  caused.*  This  means  that  the  latter  party  may  enforce  the  agreements, 
agreement  if  he  chooses,  but  the  other  party  (guilty  of  coercion, 
etc.,)  has  no  option  in  the  matter,  and  cannot  enforce  the  agree- 
ment by  law.'     On  the  other  hand,  where  both  the  parties  to  an 

'  Salmond,  Jur.,  312.  ■•  I.  0.  A.,  s.  14.  See  also  ss.  15-18,  20. 

.  .'  Pollock,  Con.,  439.      Of.  I.  0.  A.,      '  Pollock,  Con.,  439. 
s.  10  ;  I  Williams,  V.  &  P.,  2.  ,       '  I.  C.  A.,  s.  19. 

•  Salmond,  op.  cit.,  318.  I.  C.  A.,  s.  2(i). 
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agreement  are  under  a  mistake  as  to  a  matter  of  fact  essential 
to  the  agreement,  the  agreement  is  void.^  Tliis  means  that  it  is 
not  at  all  enforceable  by  law,^  that  there  is  no  contract.  For 
the  minds  do  not  really  meet.  Now,  an  agreement  that  is  void- 
able or  even  void,  it  is  obviously  not  in  the  interest  of  the  party 
wronged  to  enforce  specifically.  It  is,  on  the  other  hand,  as  a 
general  rule,  in  his  interest  to  free  himself  from  any  obligation 
that  it  purports  to  impose  upon  him.  And  this  he  may  do  by 
getting  the  agreement  rescinded.  Rescission  of  contracts  there- 
fore is  a  form  of  specific  relief  in  respect  of  a  class  of  agreements 
where  the  relief  appropriate  is  not  specific  enforcement,  but  the 
contrary.  Chapter  IV  of  the  Specific  Relief  Act  deals  with  this 
topic.  It  is  worthy  of  note  that,  though  an  agreement  founded 
on  mistaice  is  void,  and  ah  act  that  is  a  nullity  in  law  cannot 
strictly  speaking  be  solemnly  cancelled,  yet,  as  a  matter  of  fact, 
Equity  Courts  have  allovsred  a  victim  of  mistake  to  avail  himself 
of  their  peculiar  relief  of  rescission.^  Tiie  object  of  this  relief 
is  to  put  parties  in  statu  quo,  if  practicable,  and  therefore  a 
plaintiff,  who  fails  to  get  specific  performance  of  a  contiact  in 
writing,  may  get  it  rescinded  and  delivej'ed  up  to  be  cancelled.* 
If -a  written  instrument  is  void  or  voidable  against  any 
person  and  he  has  a  reasonable  appiehension  that  such  instru- 
ment, if  left  outstanding,  may  cause  him  serious  injuiy,  he  may 
sue  to  have  it  adjudged  void  or  voidable,  and  the  Court  may,  in 
its  discretion,  so  adjudge  it  and  order  it  to  be  delivered  up  and 
cancelled.^  As  Mr.  Justice  Story  points  out.  Equity  is  not  mej-ely 
remedial,  it  is  also  preventive  of  injustice.  "  If  an  instriiment 
ought  not  to  be  used  or  enforced,  it  is  against  conscience  for  the 
party  holding  it  to  retain  it,  since  he  can  only  retain  it  for  some 
sinister  purpose."^  But  where  the  illegality  of  an  instrument 
is  apparent  on  the  face  of  it,  even  an  Equity  Couit  will  take  no 
notice  of  such  a  document.'  And  in  ordering  the  cancellation 
of  a  document  it  may  put  the  plaintiff  upon  terms.  For  he  who 
seeks  equity    must  do  equity,    and  if  the  plaintiff  has  taken  any 


1  I.  C.  A.,  s.  20. 
'  Ibid,  s.  2  (j). 
»  S.  R.  A.,  s.  36. 
■•  Ibid,  s.  37. 
'  ibid,  s.  39. 


'  2  Eg.,  s.  700,  p.  10. 

'ytory,  op.  cit.,  s.  700a,  p.  14.  Cf. 
Bvomlcy  v.  BoUand  [1802]  7  Ves.  3,  16, 
32  E.  R.  i. 
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benefit  under  the  instrument,  the  defendant,  while  not  entitlefl 
to  hold,  to  it,  may  yet  be  deemed  entitled  to  such  compensation 
as  justice  may  require.^ 

There  is  yet  another  form  of  specific  relief  in  respect  of  UectiOca- 
contracts  which'  deals  exclusively  with  agreements  in  writing,  instruments 
If  language  was  given  to  man  to  conceal  his  thought,  there  is 
no  question  that  writing  assists  the  process.  At  any  rate, 
the  actual  expression  of  a  thought  vei-y  often  fails  to  express 
the  whole  thought,  sometimes  more  may  be  expressed,  some- 
times less,  sometimes  something  totally  different  may  be 
expressed.  Now,  when  parties  have  come  to  a  contract,  but 
have  failed  to-,  express  themselves  correctly,  if  the  mistake 
-is  a.  real  one  and  mutual,  and  can  be  established  by  satis- 
factory proofs,  a  court  of  equity  will  reform  the  written 
instrument  so  as  to  make  it  comformable  to  the  precise  intent 
of  the  parties.  The  real  intention  may  have  been  misrepre- 
sented in  writing,  either  by  mutual  mistake  or  by  fraud.  Equity 
affords  relief  in  either  case,  in  accordance  with  its  general 
policy  to  suppress  frauds  and  to  promote  general  good  faith 
and  confidence  in  the  formation  of  contracts.^  If  an  instrument 
that  does  not  give  effect  to  the  real  agreement  between  the 
parties  be  enforced,  one  party  is  bound  to  suffer.  If  it  be  can- 
celled as  a  wh'ole,  both  parties  suffer,  because  a  real  agreement 
by  such,  cancellation  falls  through.  If,  on  the  other  hand,  the 
instrument  be  set  right,  tlie  genuine  contract  becomes  capable 
of  enforcement,  and  neither  party  can  suffer  by  being  held  to 
his  actual  agreement.  But  no  Court  will  be  justified  in  making 
a  new  contract  for  the  parties.  Whenever  an  application  is 
made  for  reforming  an  instrument,  "the  question  to  be  considered 
is  not  what  the  parties  would  have  done,  had  they  been  able  to 
anticipate  subsequent  developments,  but  what  was  their  inten- 
,tion  at  tlie  time  the  contract  was  executed."^  If  parties  have 
deliberately  left  out  something  from  the  written  instrument 
that  cannot  be  put  in.*     If  they  have  deliberately  chosen   one 

'  story,   op.  cit,  s.  696,  p.  8,  S.  K.  A,  room  [1801]  6  Ves.  328,  382,   31  E.  R., 

s.  41.  1076. 

'  1  Story,  Eq.,  s.  154.  "  Cf,  Lord  Irnham  v.  Child  [1781]  1 

'  Ibid,  s  164  (b).  2  Pomeroy,  Eq.,  Jur.,  Bro.  Ch.,  92,  28  B.  R.,  1006. 
§  848,  p.   1487.  Of.  Townsheiid  v.  Stang- 
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fojm  of  security  in  preference  to  another,  the  Court  cannot 
direct  a  new  security.'  Similarly,  where  doubtful  rights  have 
been  deliberately  renounced  and  family  settlements  have  been 
effected.^  But  where  third  parties  in  good. faith  and  for  value 
have  acquired  rights,  the  court  in  its  discretion  will  refuse  to 
rectify  an  instrument  to  the  prejudice  of  such  rights.^ 
neclaratory  A  relief  allied  to  cancellation  of  instruments  is  what  Scotcli 

lawyers  call  a  "  declarator."  Bell  defines  a  declarator  as 
"  an  action  whereby  it  is  sought  to  have  some  right  of  pro- 
perty or  of  status  or  other  right  judicially  ascertained  and 
declared."  A  cloud  may  be  cast  upon  the  plaintiff's  title, 
somebody  may  deny  his  right  or  may  execute  a  document 
which,  if  left  outstanding,  may  militate  against  such  right. 
If  some  step  is  not  taken  at  once  to  have  all  doubt  and 
difficulty  removed,  it  may  at  a  later  time  be  difficult  for 
the  plaintiff  to  prove  his  title.  For  the  evidence  that  is 
forthcoming  now,  may  not  be  forthcoming  hereafter.  A  decla- 
ratory action  is  designed  for  the  purpose  of  making  that  clear 
which  is  at  present  doubtful,  and  which  it  is  necessary  to  make 
clear.  A  declaratory  decree  confers  no  new  right  upon  the 
plaintiff,  and  does  not  compel  the  defendant  to  pay  or  perform 
anything.*  The  party  is  relieved  upon  the  principle,  as  it  is 
technically  called,  quia  timet,  and  the  jurisdiction  exercised  is 
founded  upon  the  administration  of  a  protective  or  preventive 
justice.*  The  present  existing  interest  of  the  plaintiff  is  affirm- 
ed, and  the  cloud  upon  his  title  removed,  if  the  Court  is  satisfied 
that  there  is  some  present  danger  or  detriment  which  may  be 
averted  by  a  declaration.  Such  a  declaration  is  a  substantive 
relief  granted  by  the  Courts,  and  it  is  not  necessary  to  show  a 
right  to  consequential  relief.^     In  fact,   under  the  law  as  it  now 

'  Cf.  flriut  V.  Rousmaniere,   [1828]  8  °  English  Courts  at  one  time  would 

Wheat.,  174,  1  Peters,  1,  3  Keener,  6.  make  no  declaratory  decree,  where 

'Gt  Stewart  v.  Stewart,  [1839]  6  CI.  there  was  no  right  to  consequential 

&  F.,  912,  7  E.  R.,  940  ;  Pollock,   Con.,  relief.    The    result  was  that  people 

455.  were  left  uncertain  as  to  their  rights 

'  S.  R.  A.,  s.  31.  Cf.  2  Pomeroy,  Eq.,  and  serious  difficulties  were  experi- 

Jur.,  §776.  eneed  in,  e.g.,  making  testamentary 

*  Cf.  Collett,  293.  dispositions  of  property  or   settling 

■•  Cf.  2  Story,  Eq.,  s.  694,  p.  5.  Cf.  also  family  disputes.  At  Mr.  Pitt  Kennedy's 

bills  of  peace,  bills  to  perpetuate  testi-  suggestion,  the  Indian  law  was  assimi- 

mony.  or  to  take  it  de  bene  esse,  etc.  H.  lated  to  the  Scotch.     1  Stokes,  A.  I. 

A.  Smith,    Prill.  Eq.,  pt.  II,  ch.  VIII.  Codes,  934-5. 
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stands  in  British  India,  a  person  who  is  at  the  time  entitled 
to  an  executory  decree  cannot  seek  only  a  declaratory  decree.' 
For  instance,  a  plaintiff  who  is  not  in  possession  of  some  pro- 
perty, cannot  ask  merely  for  a  declaration  of  his  title  to  such 
property. 

The  most  ordinary  form  of  preventive  relief,  however,  is  that  injunction, 
known  as  an  injuvetiov.  Spelling  truly  observes,  "  Without 
the  power  to  prevent  as  well  as  to  undo  wrongs,  to  restrain  as 
well  as  to  compel  action,  to  preserve  as  well  as  to  reinstate  the 
status  of  p_ersons  and  things,  courts  of  equity  would  possess  but 
little  power,  and  command  but  little  respect  as  dispensers  of 
justice  and  arbiters  between  inan  and  man.  The  important 
restrairting  function  is  given  effect  by  the  great  extraordinary 
remedy  of  injunction,  which  may  be  appi-opriately  termed  the 
strong  arm  of  courts  of  equity."^  An  injunction,  Burney  de- 
fines, as  "  a  judicial  process  by  which  one  who  has  invaded 
or  is  threatening  to  invade  the  rights,  legal  or  equitable,  of 
another,  is  restrained  from  continuing  or  commencing  such 
wrongful  act."^  A  writ  of  injunction  may  either  take  a  positive 
or  a  negative  form.  It  may  require  a  party  to  do  a  particular 
thing,  or  it  may  require  him  to  refrain  from  doing  a  particular 
thing.''  In  the  fornier  case,  the  injunction  may  be  described  as 
'  mandatory.'  ^  The  second  class  of  injunctions  is  more  common, 
and  is  known  as  '  restrictive,'  and  may  be  either  perpetual  or 
temporary.  Suppose,  for  instance,  Brown  is  about  to  biiild  a 
house  on  Smith's  land.  Smith  may  sue  for  an  injunction 
restraining  Brown  from  making  any  constructions.  If  Smith 
succeeds  in  establishing  his  title  and  gets  a  decree,  the  decretal 
order  will  be  one  of  perpetual  injunction.  But  Smith  may 
be  anxious  that  the  mischief  should  be  nipped  in  the  very 
bud,  and  he  may,  immediately  after  instituting  his  suit,  move 
the  Court  for  an  interlocutory  order,  enjoining  Brown  from 
making  any  constructions  during  the  pendency  of  the  action. 
If   the   Court  makes   the  order,   it  will   be  an   order  granting 


'  S.  R.  A.,  s.  42,  prov,  ■■  Eden  calls  the  first  'judicial  writ' 

*  Inj.,  3.  and  the  second  a  '  remedial  writ'  of 

'  6  Encyclopcedia  of  the  Laws  of  Eiig-  injunction.  Injunctions,  Ch.  I,  pp.1,  2. 

land,  464.  '  S.  R.  A.,  s.  65.  Kerr,  In;.  31. 
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a .  temporary  injunction.'  That  an  injunction  is  a  primary 
remedy  seems  clear.  There  are  some  duties,  of  a  peremptory 
nature,  in  regard  to  which  an  election,  as  an  equivalent,  to 
violate  the  same  upon  the  terms  of  making  compensation, 
cannot  be  permitted.  The  only  difference  in  this  I'espect 
between  the  two  remedies  of  specific  performance  and  injunc- 
tion. Professor  Bigelow  points  out,  is  that  the  former  is 
directed  to  compelling  performance  of  an  active  duty,  while 
the  latter  (though  sometimes  in  a  subsidiary  vvay  requiring  an 
act  to  be  done)  is  generally  directed  to  preventing  the  violation 
of  a  negative  one.  An  injunction  has  accordingly  been  some- 
times described  as  a  "  negative  specific  performance."^  The 
difference,  however,  has  important  results.  "  'i'he  remedy  of 
specific  performance,  i-elating  as  it  does  to  active  duties,  deals 
in  tire  main  only  with  contracts  ;  while  the  remedy  of  injunc- 
tion, having  to  do  with  negative  duties,  deals  not  only  with 
contracts,  but  also  with  torts,  and  with  many  other  subjects, 
among  .them  subjects  of  a  purely  equitable  nature."^ 

A  learned  Judge  has  declared,  "  the' very  first  principle  of 
injunction  law  is  that  j'ou  do  not  obtain  injunctions  for  action- 
able wrongs,  for  which  damages  are  the  proper  remedy."*  The 
reason  why  the  substitutional  remedy  is  here  put  before  the 
primary  remedy,  is  again  historical.  The  Common  Law  of 
England,  following  the  analogy,  possibly  of  the  Jus  Civile  of 
Rome,  did  not  favour  a  jurisdiction  to  prevent  the  infliction  of 
injuries.  An  injury  actually  inflicted  might  be  compensated 
for,  but  the  repetition  of  that  injury  or  any  other  threatened 
wrong,  would  not  be  prohibited.*  With  the  object,  therefore,  of 
affording  preventive  relief,  the  Pieetors  in  ancient  Rome  issued 
interdicts,  and  the  Chancellors  in  more  recent  times  in  England 
had  recourse  to  writs  of  injunction.^  The  English  Judges, 
however,  left  themselves  a  free  hand  in  the  matter,  and  even  the 
Judicature    Act    of    1873    purports   to   leave   their   discretion. 


1  KfeiVr,  Inj.,  2,  12. 

1  Dills  V.  Doebler  (Conn.)  20  L.  R.  A., 
4«2  ;  flhincie  Natural  Gfos  Co.  v. 
Muiicie  (Indiana)  60  L.  R.  A.  822. 

3  Bigelow's  note  in  2  Story,  Eq., 
178  et  seg.  H.  A.  Smith,  Priu.Eq.,  744. 


*  Per  Lindley,  L.  J.,  London  and 
Blackball  Ry.  Co.,  \.  Cross  [18881.  31 
Ch.  n.,  354,  369. 

'  Langdell,  Eq.  Ji/r.,  24,  28. 

=  2  Story,  Eq.,  s.  865,  p.  184  ;  Nelson, 
Inj.,  7  sqq. 
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unfettered,  except  by  reference  to  considerations  of  justice  and 
convenience.'  In  Britisli  India,  tlie  requisite  conditions  of  the 
jurisdiction  in  Injunction  are  to  a  large  extent  laid  down  by 
the  Legislature.  "  This  has  been  done  by  selecting  the  leading 
principles  upon  which  the  English  Courts  are  in  the  habit  of 
acting  in  the  exercise  of  their  discretion,  and  converting  them 
into  legislative  rules  of  jurudietion."'  The  general  doctrine 
may,  however,  be  thus  stated  :  wlierever  a  right  exists  or  is 
created,  by  contract,  by  the  ownership  of  property  or  otherwise, 
cognizable  by  law,  a  violation  of  that  right  will  be  prohi- 
bited, unless  there  are  other  considerations  of  policy  or  expedi- 
ency which  forbid  a  resort  to  this  prohibitive  remedy,  or 
compensatory  damages  will  afford  complete  and  adequate  relief.^ 

It  is  also  in  the  exercise  of  the  equity  jurisdiction  which  Heceivei-s. 
consists  in  the  administration  of  a  protective  or  preventive  jus- 
tice, that  the  Court  may  appoint  a  receiver.  Daniell  defines  a 
receiver  as  "  an  indifferent  person  between  the  parties  appointed 
by  the  Court  to  collect  and  receive  the  rents,  issues,  and  profits 
of  land,  or  the  produce  of  personal  estate,  or  other  things  in 
question  pending  the  suit,  where  it  does  not  seem  reasonable  to 
the  Court  that  either  party  should  do  so,  or  vyhere  a  party  is 
incompetent  to  do  so,  as  in  the  case  of  an  infant."*  The  object 
of  the  jurisdiction,  said  Lord  Redesdale,  is  to  provide  for  the 
safety  of  property  in  dispute  pending  a  litigation,  and  to  pre- 
serve property  in  danger  of  being  dissipated  or  destroyed  by 
those  to  whose  care  it  is  by  law  intrusted,  or  by  persons  having 
immediate  but  partial  interests.  Relief  in  this  matter,  too,  is 
given  lipori  the  principle  quia  tiviet.  Bills  in  equity  quia  timet, 
says  Story,  "  are  in  the  nature  of  writs  of  prevention,  to  accom- 
plish' the  ends  of  precautionary  justice.  They  are  ordinarily 
applied  to  prevent  wrongs  or  anticipated  mischiefs,  and  not 
merely  to  redress  them  when  done.     The  party  seeks  the  aid  of 

>  36  and  37   Vic,  cap.  66,  s.  25,   sub-  Beddow  [1878]  9  Ch.  D.,  89.  Of.  Harris 

s,  8,  Per    Jessel,   M.    R. :    "There  is  v.  Beaiichamp  [1894]  I  Q.  B.  801;  Cow 

unliuiited   power   to  grant  an   injunc-  per  v.   Laidlei:  [1903]  2  Oli.  337. 
tion  in  any  case  where  it  would  be  '  Nelson,  op.  cit.,  27,  also  Com.  S.  B. 

right  or  just  to  do  so,  and  what  is  A.  71. 

right  or  just  must  be  decided,   not  by  '4  Pomeroy,  Eq.  Jur,,  s.  1338.. 

the  caprice  of  the  judge,  but  accord-  '  Chancery  Practice,  1664.    See  also 

ing  to  sufficient  legal  reasons,  or  on  Kerr,  R?c„  3. 
gettled  legal  principles."  Beddow  v. 
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a  Court  of  Equity,  because  he  ieavs  (quia  timet)  some  future 
probable  injurj'  to  his  rights  or  interests,  and  not  because  an 
injury  has  already  occurred  which  requires  any  compensation  or 
other  relief."  ^  A  receiver  is  an  ofHcer  of  the  Court,  appointed 
at  the  discretion  of  the  Court,  pending  a  suit,^  for  the  benefit 
and  on  behalf  of  all  the  parties  in  interest,^  provided  it  is  shown 
that  either  actual  damage  has  occurred,  or  there  is  imminent 
danger  thereof,  and  the  apprehended  damage,  if  it  comes,  will 
be  very  substantia],  if  not  irreparable.'*  As  Lord  Hardwicke  ob- 
served, "  If  the  power  of  appointment  is  a  discretionary'power, 
exercised  by  the  Court  with  as  great  utility  to  the  subject  as 
any  authority  which  belongs  to  it ;  and  it  is  provisional  only  for 
the  more  speedy  letting  in  of  a  party's  estate  and  securing  it  for 
the  benefit  of  such  person  who  shall  appear  to  be  entitled  ;  and 
it  does  not  at  all  affect  the  right."  ^ 
of  apecifl"^  There  are  some  specific  remedies   which   Indian   Courts,  in 

relief.  common  with  English  Courts,  grant,  but  which  are  to  be  found 

described  in  statutes  other  than  the  Specific  Relief  Act.*  For 
instance,  where  there  is  a  contract  of  mortgage,  the  mortgagee 
may  sue  either  for  foreclosiire  or  sale,  and  the  mortgagor  may 
sue  for  redemption  of  the  mortgaged  property.  The  Transfer 
of  Property  Act  provides  for  such  a  contract  and  the  remedies 
which  are  appropriate  to  it.'  Again,  there  may  be  a  partnership 
which  has  been  dissolved  or  is  to  be  wound  up.  The  accounts 
of  the  partnership  have  to  be  taken,  the  assets  realised,  and 
each  partner  may  be  compelled  to  pay  the  balance  due  from  him 
and  discharge  the  debts  of  the  partnership.  Now,  the  substan- 
tive law  regarding  partnership  is  to  be  found  codified  in  the 
Indian  Contract  Act^  and  the  remedies  appropriate  are  to 
be  worked  out  according  to  the  Code  of  Civil  Procedure.' 
This  Code  also  provides  for  the  taking  of  an  accoitnt  of  the 
property  of  a  deceased  person  and   for  the  administration  of 


1  2  Eq.,  s.  826,  p.  157.  Of.  Woodroffe  [1885]  28  Cli.  D.  688,  698. 

Bee,  9.  14.                '  ■  -  Skip  v.  Harwood  [1747]  3  Atk.,  564, 

2  S.U.A.,  s.  44.  Cf.  O.P.C,  Sch.  1,  Or.  26  B.  R.,  1125. 

40,  r.  1 ;  CoUett,  325.  "  1  Stokes,  A.  I.  Codes,  928-9. 

'  Davis  v.Dtike  of  Marlborough  [.818]  'Oh.  IV  ;  0.  P  0.,   Sch  1     Or    34  • 

1  Sw.  74,  83;  s.  c,  2  Sw.  108,  125,  36  App.  A(3),  nos.  45-6  ;  App.'n,  nos."3-lo'. 

B.  R.,  307,  562.  "  Ch.  XI. 

■*  Per  Pearson,  J.,  Fletcher  v.  Bealey  '  C.  P.  0.,  App.  D,  nos.  21-2. 
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the  same.^  A  trust  estate  may,  similarly,  have  to  be  admin- 
istered and  accounts  of  the  trust  taken.  The  Indian  Trusts 
Act  provides  for  this.^ 

In  several  places  I  have  spoken  of  the  discretion  of  the 
Court.  It  is  an  undoubted  rule  that  "  giving  a  specific  perform-  Discretion 
ance  is  matter  of  discretion."  But  this  does  not  mean  that  it  is 
open  to  a  Court  to  do  just  what  it  pleases  in  an  individual  case, 
without  regard  to  authority  or  principle,  Chambre,  J.,  said  in 
an  old  case,  "  Granting,  a  specific  performance  is  not  to  be 
claimed  as  matter  of  right.  It  is  in  the  discretion  of  the  Court ; 
and  will  not  be  done,  unless  complete  justice  can  be  done  by 
the  party  seeking  it."^  Lord  Eldon  explained  next  year  that 
the  discretion  was  not  arbitrary  or  capricious,  but  it  must  be 
regulated  upon  grounds  that  would  make  it  judicial. "*  No  hard 
and  fast  rules,  it  has  been  said,  can  be  laid  down.^  In  exercis- 
ing its  discretionary  power,  a  Court  will  act  with  more  freedom 
than  when  exercising  its  ordinary  powers,  and  will  grant  or 
withhold  relief  according  to  the  case  presented.  An  American 
Judge  has  observed,  "  In  every  case  the  question  must  be 
whether  the  exercise  of  the  power  of  the  Court  is  demanded  to 
subserve  the  ends  of  justice  ;  and  unless  the  Court  is  satisfied 
that  it  is  right  in  every  respect,  it  refuses  to  interfere."^  In  an 
old  English  case  it  was  said,"  discretion  is  a  science  not  to  act 
arbitrarily,  according  to  men's  wills  and  private  affections.'" 
The  rules  contemplate  an  exercise  of  the  arhitrium,  not  the 
arbitrariness,  of  judges.^  Consequently,  the  use  of  an  ambiguous 
term,  like  '  discretion,'  is  unfortunate  and  calculated  to  mislead. 
To  take  the  case  of  contracts  for  an  instance.  The  law  always 
-enforces  the  contracts  of  men  where  they  are  unobjectionable.^ 


■  C.P.C.Sch.l,  20,  )-.13;  App.D.,  nos,  v.   Taijloe  [1869]   8  Wall.  557,  567,  1 

17-20.  Ames,  406.     Of.    Leech  v.    Schweder 

=  S.    59.  SeealsoC.P.C,  App.  A(3),  [1874]  9  Ch.  467. 
no.  44.  '  Rooke's  Case,   5  Rep.  996,    cited 

'  Omerodv.  Hardman  [1801]  5   Ves,  and  explained  in    Cowper  v.  Coioper 

722,  734,  31  E.  R.  825,  830.  [1734]  2  P.  Wms.,  720,  753,  24  B.R.  942, 

'  White  V.  Damon  [1802]  7  Ves.,  30,  llurgess  v.  Wheate  [1759]  1  Eden,   177, 

35,  32  B.  R.  13,  15.     Cf.  8.  R.  A.,  s.  22  ;  214,  28  E.  R.  666,  and  Haywood  v.  Cope 

1  Stroud,  542.  [1858]  25  Beav.,  140,  151,  53  E.  R.  589. 

'  2  Story,  Eq.,  s.  742,  p.  59.     But  see  '  40  Law  Journal  (Eng.),  277. 

Bigelow's  note.  °  Per  Moncure,  P.  J.,  Hale  v.  Wilkin- 

'  Per  Stewart,  J.,  O'Brien  v.  Pente,  son,  21  Gratt.  75,  80. 
48  Md.,   562.  Waterman,  7-8.  Willard 
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In  the  wbrds  of  Rolt,  L.  J.,  "  (/ontracts  ought  to  be  performed  ; 
to  break  them,  and  to  propose  compensation  for  the  breach,  by 
damages,  is  no,t  complete  justice,"^  "  Withia  the  domain  of 
equity  jurisdiction  remedies  are  not,  in  any  true  sense,  discre- 
tionary," says  Pomeroy,  "  but  are"  governed  by  the  establislied 
principles  and  rules  which  constitute  the  body  of  equity  juris- 
prudence;"^ All  that  we  mean  by  saying  that  the  riglit  to  an 
equitable  remedy  is  '  discretionary,'  is  that  the  mere  existence 
of  a  legal  riglit  is  not  sufficient  to  attract  the  equitable  remedy. 
In  addition  to  the  facts,  events,  and  relations  which  give  rise 
to  the  certain  and  absolute  legal  right,  there  may  be  other  facts, 
circumstances,  and  incidents  which  determine  the  existence  of 
the  equitable  right,  which  modify  its  application,  or,  perhaps, 
entirely  prevent  its  exercise.^  The  plaintiff  who  seeks  the 
assistance  of  a  court  of  equity  may  not  be  himself  prepared 
to  do  equity,  or  his  hands  may  not  be  clean.  Either  circums- 
tance will  determine  the  so-called  discretion  of  the  court  against 
the  plaintiff.  Where  neither  circumstance  is  present,  the  court 
will  exercise  its  jurisdiction  in  favour  of  the  plaintiff.  A  care- 
ful analysis,  therefore,  discloses  that  wliat  has  been  so  frequently 
and  so  vaguely  described  as  the  discretionary  power  of  a  court 
of  equity,. consists  really  in  the  application  of  two  fundaniental 
maxims  of  equity.^  As  has  been  well  said,  Equity  walks  arm- 
in-arm  with  Precedent,"*  and,  after  all,  the  question  to  what 
extent  a  court  of  equity  will  go  is  very  largely  one  of  authority 
as  to  what  has  been  done  before.^ 

„  ,     .  We  have  now  reviewed  the  broad  features  of   the  several 
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India.  forms  of  specific  relief  that  the   Indian  statute-book   recognises. 

As  is  well  known,  a  large  portion  of  the  law  which  is  adminis- 
tered by  courts  in  this  country  is  codified.  Codification  has 
some  obvious  advantages  in  a  country  where  law  is  not  always 
administered  by  lawyers.  Rules  may  be  stated  in  a  precise  and 
definite  form,  and  a  study  and  consideration  of  the  ultimate 
principles  may  thus  be  rendered  to   some  extent   unnecessary. 


»  Tilley  v.  Thomas  [1867]   3  Oh.   61,  cussed,  Leot  V.  infra. 

72,  2  Keener  1099.  "  11  Eiicyc.  haws  of  Eng.,  655  (Ra-w- 

'  S.  P.,  s.  87,  p.  60.  lins). 

'  4   Pomeroy,  Eq.  Jur.,  s.   1404,    p.  '  Per  Rigliy,  L.  J.,    Re   Scott    an^ 

2768.     See  the  matter    further    dis-  Aloaree'  contract  [1895]  2  Oh.  at  615. 
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But  this  very  fact  of  tlie  judiciary  being  only  a  partially  trained 
body  may  make  it  doubtful  if  codification  on  a  large  scale  is 
an  unmixed  blessing.  A  civilian  critic  lias  sharply  criticised 
"  measures  introduced  by  a  lawyer  ignorant  of  India  and  passed 
by  a  Council  ignorant  of  the  measures."'  The  Calcutta  High 
Court  has  seveielj'  commented  upon  the  tremendous  power  of 
gianting  an  injunction  having  been  a  little  lavishly  .bestowed 
upon  our  mofussil  Courts.  "  A  jurisdiction  originally,  and 
perhaps  propei'ly,  belonging  only  to  superior  Courts  possessed 
of  legal  knowledge  and  experience,  is  imposed  on  Courts  in  the 
mofussil,  which  sometimes  share,  with  the  victims  of  its  exer- 
cise, the  inconvenience  of  its  being  so  imposed  on  them."^ 
Besides,  by  codification  legal  principles  nrn  the  risk  of  losing 
their  elasticity  and  life,  as  the  letter  not  un often  eats  up  the 
spirit.  It  is  important  to  remember  that  "  the  law  is  not  a 
series  of  arbitrary  distinctions  to  be  letained  by  memorizing." 
The  law,  viewed  aright,  says  Professor  Brooks  Adams,  "pre- 
sents a  series  of  phenomena,  evolved  by  the  conflict  of  social 
forces,"  and  "  forev^ery  change  in  the  ways  of  daily  life  which 
has  been  wrought  by  science,  there  must  be  a  corresponding 
change  in  law."^  "  Whatever  disadvantages  attach  to  a  system 
of  unwritten  law,"  observed  Cockburn,  C.  J.,  "  and  of  these  we 
are  fully  sensible,  it  has  at  least  this  advantage,  that  its  elasticity 
enables  those  who  administer  it  to  adapt  it  to  the  varying 
conditions  of  society,  and  to  the  requirements  and  habits  of 
the  age  in  which  we  live,  so  as  to  avoid  the  inconsistencies 
and  injustice  which  arise  when  the  law  is  no  longer  in  haimony 
with  tlie  wants  and  usages  and  interests  of  the  generation 
to  which  it  is  immediately  applied."*  But  in  India  neither 
courts  nor  parties  are  always  able  to  appreciate  the  proper 
nature  of  the  rights  and  obligations  in  issue  where  the  same  have 
not  been  made  the  subject-matter  of  legislation.  Under  the 
circumstances,  tiie  Government  probably  pursued  a  wise  policy 
Tjyhen  they  determined  to  formulate  in  the  form  of  codes  the 
general  law  of  the  land. 


'S.  S.  Thofburn,  Punjab    in   Peace  C.  W.  N.,  429,  4S1. 

and  War,  eh.  on  "  Machine  Rule."  '  Centralisation  and  Ihe  Lnio,  45,  47. 

■=  Baddam  v.  Dhunput  .&'£«{(  fl889]  I  '  Wason  y.  Walter  [1867]  4  Q.  B.  73, 
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The  British  Indian  law  of  specific  relief  is  contained  mostly 
Act lof  1877.  ill  Act  No,  I  of  1877.  This  Act  was  originally  drafted  by  Dr. 
Whitley  Stokes  upon  the  lines  generally  of  the  draft  New  York 
Civil  Code,  1S62,  and  after  mature  consideration  it.  was  placed 
upon  the  statute-book,  at  the  instance  of  that  eminent  equity 
lawyer,  now  unhappily  deceased,  Lord  (then  Sir  Arthur) 
Hobhouse,,  Law  Member  of  the  Imperial  Legislative  Council  of 
India.^  It  came  into  force  on  the  first  day  of  May,  1877,  and 
extended  to  the  whole  of  British  India,  except  the  Scheduled 
Districts  as  defined  in  Act  No.  XIV  of  1874,  to  some  of  which 
it  has  since  been  extended.  The  Act  in  its  main  provisions 
follows  the  doctrines  of  the  English  Equity  Courts,  and  deliber- 
ate departures  therefrom  were  intended  to  be  few,  though  some 
of  the  English  doctrines  have  since  been  modified  and  cannot 
now  be  said  to  be  in  entire  harmony  with  the  woi'ds  of  the  Act. 
But  the  Act,  on  the  whole,  has  worked  well  and  has  not  required 
much  amendment,  though  there  is  room  for  improvement  both 
in  the  expression'*  and  the  substance.^ 


'  1  stokes,  A.  I.  Codes,  938-9.19,  where  et  seq. 

the  author  acknowledges   his   obliga-  *  See,  e.g.,S.R.A.,  s.  23  (e),(/);  s.  27(d). 

tions  also  to  the  well-known  treatises  ^  Stokes,  op.  cit.,   939-940;  Pollock, 

of  Fry  and  Dart.    See  also  Abslract  o/  F.M.Al.,  121  sqq.   It  is  not  exhaustive, 

Proceedings   of  G.   G.'s    Onuncil     for  e.g.,  Jaiiardan    v.    lihaimb  (1915)   31 

ninking  hnos   (1877),    Vol.  XVI,  pp.  22  /.  C.  365. 


LECTURE   II. 

POSSKSSION. 

The  first  form  of  specific  relief  that  the  Indian  Legislature 
has  recognised  '  is  "  by  taking  possession  of  certain  property 
and  delivering  it  to  a  claimant."  I  propose  to  deal  with  this 
in  the  present  lecture,  and  the  first  concept  I  propose  to  con- 
sider is  that  of  possession. 

Now,  there  is  hardly  another  concept  known  to  the  student 
of  jurisprudence  wliicli  is  more  difficult  or  more  important. 
But  I  do  not  propose  to-day  to  enquire  into  the  history  of  the 
idea  of  possession,  or  to  discuss  the  various  philosophic  theories  Possession, 
that  have  been  advanced  to  account  for  it.  Let  us  recognise 
once  for  all  that  "  the  first  lesson  to  ,be  learnt  from  the  study 
of  legal  history  is  that  the  fundamental  conceptions  of  modern 
Law  are  the  result  of  a  slow  growth  which  has  been  going  on 
for  ages."  ^  Let  us  further  recognise  that  all  legal  ideas  are 
sociological  phenomena,  which  have  their  history,  as  also  their 
metaphysic,^  and  when  a  philosopher  says,  "  possession  is  the 
objective  realizatioa  of  free  will,"  *  he  throws  a  light  upon  some 
vexing  questions  that  really  illuminates.  All  historical  and 
philosophical  questions  apart,  however,  what  is  necessary  to 
make  clear  to  our  minds  is  the  meaning  of  possession,  both  as 
a  physical  fact  and  as  a  legal  concept,  ag  it  is  now  understood. 
"In  common  speech,"  says  Sir  F.  Pollock,  "a  man  is  said  to 
possess  or  to  be  in  possession  of  anything  of  which  he  has  the 
apparent  control,  or  from  the  iise  of  which  he  has  the  apparent 
power  of  excluding  others."^  The  subject  possessing  is  brought 
in  a  certain  relation  with  the  object  possessed,  and  thereupon 
the  fact  of  possession  follows.  This  relation  may,  in  the  first 
instance,  be  viewed   as   physical.     I   am  in   possession,  eg.,   of 

'H.  B.  A.,  s.  5  (a).  '  Kant,  Phil,  of  Law,  68  et  seq. 

"*  JenKs,  Laws  and  Politics,  190.  '  Pollock  &  Wrigh.t,  Possession,  1. 

'  Miller,  Data  of  Juris,,  2.     • 
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the  pen  I  hold  or  the  chair  I  occupj'.  But  it  is  not  necessary 
tliat  there  should  be  actual  physical  contact,  some  "corporal 
touch."'  If  I  am  in  possession  of  the  pen  I  actually  hold  in 
physical.'  "'3'  ''and,  I  am  also  in  possession  of  the  other  pens  on  the 
pen-rack  before  me ;  so,  if  I  am  in  possession  of  the  chair  I 
am  actually  sitting  in,  I  am  also  in  possession  of  the  other 
chairs  in  the  joom.  And  the  reason  is  that  I  may  take  any 
other  pen  at  any  moment,  I  may  even  now  sit  in  any  of  those 
other  chairs,  if  I  feel  so  inclined.  And  to  go  further  afield, 
I  am  in  possession  of  the  horse  in  my  stable  or  the  fruits  in  my 
garden  and  also  of  my  country-house  several  miles  awaj^,  and 
1  am  so  in  possession,  not  because  T  stand  in  a  physical  relation  to 
them  at  the  present  moment,  but  because  it  is  open  and  compe- 
tent to  me  to  lesume  such  relationship  with  them  whenever.  I 
choose.  But  pliysical  contact,  either  actual  or  possible,  is  not 
enough  to  constitute  possession.  Ju.\taposition  is  not  posses- 
sion. There  are  your  books  lying  in  front  of  me,  but  I  cannot 
be  said  to  possess  them,  unless  1  am  in  a  position  not  only  to 
handle  them,  but  to  bring  them  to  my  use,  to  do  what  I  like 
with  them.  The  physical  relation  shoi;ild  therefore  be  such  as  to 
enable  me  to  control  the  use  of  the  material  object  in  question.^ 
Relation  This  consideration  brings  us    to    the   second    or   mentaj   aspect 

mental.  of   the    relation.     In    order    to   constitute    possession,  not   only 

must  I  be  placed  in  a  position  to  exercise  some  control  or 
power  over  the  object,  but  I  must  intend  or  will  to  exercise 
this  control  or  power.^  Suppose  you  hand  up  one  of  your  books 
to  me,  and  I  iiold  it  for  a  time  ;  there  is  a  physical  relationship 
brought  about  no  doubt,,  but  no  possession  strictly  speaking. 
The  physical  lelationsliip  must  be  accompanied  by  a  certain 
intent.  If  I  hold  the  book,  say,  witli  the  intention  of  keeping 
it  and  using  it  for  my  own  purposes,  then  I  have  possession 
of  it.     Upon  analysis,  tiierefore,  tlie  idea  of  possession    resolves 

>  Ellis  i<.   Htiut   [1789J   3  T.  R.  484,  the     physioiil     requisites     of    power 

per  Kenyon,  C.  J.  wliicli  are  cnpable:  of  giving   rise  to 

'  Jeiiks,  op.  rit.,    188.     Cf.     Pollock  this  consciousness,"    Haviftny,  Pvsses- 

&  Wrifrht,  119,  "Every  case  of  posses-  sloii  (Perry);  170  ;  Markby,  182-5.  Other 

sioii  is  founded  on   the   state  of   con-  authorities  seem  to  be   satisfied   with 

sciousness      of    unlimited      physical  the   mere  appearance  of   power;    cf. 

|iovver.    'I'o  create  this  feeling,  the  fie-  Holmes,   Com.    l.uw,  234;  Pollock  and 

sire  to  have  the  subject  as  one's   own  Wright,  (1) 

must  exist ;   and,  at  the  same  time,  '  Holmes,  Com.  Lato,  216. 
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itself  into  two  elements,  physical  and  mental,  corpus  and  animus  corpus, 
(to  adopt  the  terms  of  Roman  lawyers).'  The  mind  must 
accompany  the  act,  the  will  must  realise  or  embody  itself  in 
an  external  fact  or  group  of  facts.  I,  as  distinct  from  other 
liuman  beings,  from  other  possible  possessors,  must  elect  to 
deal  with  or  subject  to  my  control  a  certain  physical  object.  To 
gain  a  complete  idea,  therefore,  of  possession,  we  have  to  consider 
(1/ tlie  person  possessing,  (2)  the  thing  possessed,  and  (3)  the 
persons  excluded  from  possession.  If  there  is  a  general  scram- 
ble for  a  thing,  and  none  of  the  scramblers  can  keep  it  for 
himself  and  exclude  the  others,  there  is  no  possession.  As 
soon  as  one  of  them  puts  himself  in  such  relation  with  the 
object  as  to  be  able  to  hold  it  against  tlie  others  and  keep 
them  out,  he  lias  taken  possession  of  it.  It  is  important  to 
note  here  tliat,  though  possession  in  its  fullest  sense  must 
be  exclusive  and  absolute,  yet  a  physical  power  to  exclude 
others  is  bj'  no  means  essential  even  to  corporeal  possession. 
I  may  be  owner,  say,  of  a  large  estate  and  1  am  in  possession. 
This  does  not  mean  that  I  have  the  physical  power  to  put 
down  by  brute  force  all  acts  of  trespass  and  wrong- doing  in 
different  parts  of  this  estate,  but  that  I  exercise  such  control 
over  it  as  the  nature  of  tiie  zamindari  admits  of,  and  outsiders 
respect  my  possession  and  do  not  interfere  with  the  exercise  of 
such  control  on  my  part.  This  they  may  do,  because  they  are 
law-abiding  people,  because  they  do  not  feel  inclined  to  quarrel 
with  established  facts,  because  they  have  a  wholesome  dread 
of  the  civil  and  criminal  courts,  or  because  they  think  I  am  too 
strong  for  them.  If  the  pliysical  power  to  prevent  interference 
were  essential,  then  a  helpless  infant  or  imbecile  could  not  be 
in  possession  of  what  he  could  not  guard.  Possession  is  a 
continuing  relation.  Prof.  Salmond  defines  possession  of  a 
material  object  as  "the  continuing  exercise  of  a  claim  to  the  •"elation, 
exclusive  use  of  it."^  The  intention  to  hold  or  occupy  has  to 
be   realised   or   embodied   in  certain   external    facts,   and   the 


Physical 
power  to 
exclude. 


Continuing 


'  Ce.  Holland,  Jur.  185 :  "A  mo- 
ment's reflection  must  show  that  'pos- 
session,' in  any  sense  of  the  term, 
mu:^t  imply,  first,  some  actual  power 


over   the   object  possessed,  and,  se- 
condly, some  amount  of  will    to  avail 
oneself  of  that  power." 
'  Salmond,  Jur,  248. 
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holding  or  occupation  cannot  be  effective  without  some  reason- 
ably sufEcient  security  that  it  will  continue.  The  test  there- 
fore is  the  improbability  of  any  interference,  and  this,  as  we 
have  seen,  may  arise  from  a  variety  of  causes.'  "  Absolute 
security   for   the   future,"    however,  "  is   not  requisite,"    says 

Dernburg,^  "for   it   cannot   be  had A]l   that   is   necessary 

is  that,  according  to  the  ordinary  course  of  affairs,  one  is  able  to 
count  on  the  continuing  enjoyment  of  the  thing,"  And,  as  Sir 
F.  Pollock  has  neatly  put  it,  "the  reality  of  de  facto  dominion 
is  measured  in  inverse  ratio  to  the  chances  of  effective  op- 
position."^ 

So  far   for    the    physical    clement.     The    mental    element 
Three  may  now  be  considered.     Three  diffeierit  degrees   may    here  be 

of"antm!is.  distinguished.  A  person  may  hold  an  object  without  claiming 
any  interest  therein  for  himself.  1  maj',  e.g.,  have  given  my 
watch  to  my  servant  to  keep.  Heie  the  watch  is  actually  with 
him,  but  he  holds  it  for  me.  He  has  therefore  only  custody 
of  the  watch,  not  possession.  Again,  a  person  may  hold  an 
object  and  intend  to  use  it  for  the  time,  but  not  claim  it  ab- 
solutely for  himself.  E.g.,  I  may  lend  my  watch  to  a  friend. 
Here  my  friend  does  not  disclaim  my  outstanding  title,  but  he 
keeps  the  watch  for  use  and  may  be  said  to  be  in  possession 
of  it  in  a  qualified  sense.  A  person  may,  lastly,  hold  the  object 
for  his  own  exclusive  use  and  recognise  the  title  of  no  one  else 
to  it.  He  is  then  truly  in  possession  of  the  object.  Such 
possession  may  be  of  the  owner  or  of  a  wrong-doer,  say,  a 
thief  who  has  stolen    the    thing   from  the  owner.     The   mental 

'  /Wd,  262  :  "  The  chances  of  hostile  violence  that  is  comiuon  in  the  socie- 

interference  are  determined  by   other  ty,  the  opportunities  for  interference 

considerations  than  th.it  of  tlie  amount  and  the  temptations  to  it,  and,  lastly, 

of  physical  force  at  the  disposal  of  the  but    not    exclusively,   the   physical 

claimant.      We  have  to  take  account  of  power  of  the  possessor  to  defend  him- 

the  customs  and  opinions  of  the  commu-  self  against  aggression.     If,  having 

nity,  the  spirit  of  law-abidingness  and  regard  to  these  circumstances  and 

of  respect  for  rightful  claims,  and   the  to  such  as  these,  it  appears  that  the 

habits   of  acquiescence  in  established  animus  possidendi  has   so  prospered 

facts.    We  have  to  consider  the  nature  as  to  have  acquired  a  reasonable  se- 

of  the  uses  of  which   the  thing  admits,  curity  for  its   due   fulfilment,  there 

the- -Bafctii'e-»f- the  precautions  which  is   true- possession;  and  if  not,  not." 

are  possibly  or  usually  taken  in  respect  'Pandekten,  l.s.  169  (cited  by  Sal- 

of  it,  the  opinion  of  the  community   as  mond.  op.  cit.,  247).  Cf.    Pollock  and 

to  the  rightfulness  of  the  claim  seeking  Wright,  Pos.,  12-13. 

to  realise  itself,  the  extent  of  lawless  '  Pollock  and  Wright,  op.  cit.,  14, 
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element,  the  intention  to  exercise   control,  is  in  this  last  case    to 

be   seen    in   its   fullest   form.    What,  then,  is  the  nature  of  this 

mental  element  ?  One  feature  is  common  to  all  the  three  cases, — 

the   intention  is  to  retain  the  thing  and  exclude  others.     In  the 

first   case,    of   custody    for,    as    Roman   lavvj'ers    prefer   to    call 

it,  detention),   however,   the    servant   means    to   hold    the    thing 

against  all  but  the  master,  to  keep  off  every  other  claimant,  but 

there  is  no   iritention  to    retain  the  thing    independently  of    the 

master.     The  master,  thei'efore,  is  in   possession,  the  servant  is 

only  his  hand  wherewith  to  hold  the  thing. 

In  the  second  case,  of  derivative  possession,  as  it  is  called, 

there  is  an  intetition    to  exclude    everybndv  but  the  owner,  and    Intention  to 

'  "  .  exclude     or 

to  exclude  the  owner  also  to  such  extent  and  for  such  pei'iod  as    retain. 

may  be  necessary  to  enable  the  holder  to  get  such  use  out  of 
the  object  as  he  holds  it  for.  The  intent  here  differs  from  that 
in  the  third  case  only  in  degree.  Viewed  from  the  standpoint 
of  the  holder,  it  is  self-regarding  ;  viewed  from  that  of  the  out- 
sider, it  is  exclusionary  ;  but  in  both  aspects  it  is  not  of  that  ■,'^.. 
absolute  character  which  it  reaches  in  a  case  of  true  possession. 
An  owner,  foi'  instance,  holds  the  object  for  himself  with  intent 
not  to  let  anybody  else  have  anything  to  do  with  it.  The  intent 
is  to  appropriate,  to  bring  the  object,  as  has  been  said,  under 
the  personality  of  the  possessor.  Savigny  holds  that  without 
such  intent  {animus  domivi)  there  can  be  no  true  possession. 
Holmes  prefers  to  think  that  all  that  the  law  requires  is  an 
intent  to  exclude  others.'  This  view  vTould  bring  .the  secOnd 
class  (of  borrowers,  pledge-holders,  bailees,  etc.,)  within  the  cate- 
gory of  possessors.  There  is  not  much  difference  in  the  nature 
of  the  intent,  however,  by  reason  of  the  view-point  fiom  which  we 
regard  it.  Von  Ihering,  to  achieve  practically  the  same  lesult  as 
Holmes,  reduces  to  its  minimum  the  intent  admittedly  required 
to  distinguish  accidental  physical  contact  from  possession.  The 
intention,  according  to  this  jurist,  need  be  one  only  of  retention. 
But  the  controversy  between  Savigny  and  Ihering. turns  upon 
certain  peculiar  rules  of  the  Roman  law,^  and  we  need  not 
pursue  it  furthei'. 

'Com.  I,oHi,-220.  'Mariby,  FAem.' Law,,  1^6-7 .'  -       '- 
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Physical  and  We  may  take  it,  then,  tliat  possession  is  a   physical  relation 

legal  posses-        ,  .  •        i         i  •  i.  i        ■  •  i         i  •   i    •     • 

slon.  which  gets  its  legal  meaning  from  the  intent  with   which  it  is 

accompanied,  and  which  is  established  as  a  fact  and  a  right 
when  the  intent  is  respected  by  others.'  There  is  dominion  on 
the  possessor's  part  and  submission  to  this  dominion  on  the  part 
of  tliose  exclnded  from  possession.^  Lawyers  distinguish 
between  pliysical  and  legal  possession.^  In  the  former  case,  tlie 
physical  relation,  the  actuality  or  possibility  or  corporeal  contact, 
is  the  dominant  consideration.  In  the  latter  case,  what  we 
principally  contemplate  is  the  legal  relation  of  the  possessor  to 
the  object  possessed  with  respect  to  other  persons.  It  may 
exist  without  physical  possession,  as,  for  instance,  by  reason  of 
my  absence  from  Allaliabad  I  do  not  cease  to  be  in  possession 
of  the  goods  in  my  house  there. 

Lawyers  also  distinguish  between  mediate  and  immediate 
possession.*  What  is  directly  held  by  me  is  in  my  immediate 
Mediate  and  possession,  what  somebody  else  holds  for  me  is  in  my  medi- 
possession.  ^^^  possession.  An  object  in  my  servant's  custody  may  there- 
fore be  said  to  be  in  my  mediate  possession,  so  also  is  what 
is  in  the  '  derivative  '  possession  (to  adopt  Savigny's  expres- 
sion) of  some  borrower  or  hirer  from  me,  a  tenant-at-will, 
or  even  a  termor  or  pledge-holder.  In  the  case  of  the  last 
two,  no  doubt,  they  have  the  corpus  and  also  the  animus 
to  hold  even  as  against  me  for  a  certain  period  or  till  some 
claims  of  theirs  are  satisfied.  But,  as  against  third  parties, 
I  retain  possession  ;  for,  though  temporarily  I  have  placed 
somebody  else  in  occupation,  he  occupies  on  my  behalf  and  in 
my  interest  and  not  adversely  to  me,  and  my  animus  to  claim 
exclusive  use  for  myself  remains  intact.^  Mediate  possession 
is  also  sometimes  spoken  of  as  constructive  possession,  which, 
however,  is  often  taken  simply  to  mean  the  right  to  possess  as 
distinct  from  possession.® 


'  The  question  whether  possession 
is  a  matter  of  fact  or  of  right  was 
raised  by  Bentham.  See  Pollock  & 
Wright,  Pos.,  10  ;  also  Holmes,  op.  cit., 
213-214. 

'A.  S.  Thayer,  18  Harv.  L.  Rev. 
212. 

3  Pollock  &  Wright,  op.  cit.,  118-119. 


'  Salmond,  op.  cit.,  254-8. 

'  "In  each  case,  the  possession  of  the 
bailee  is  the  possession  of  the  bailor  ; 
it  would  be  dangerous  to  distinguish 
between  such  cases."  Muroin  v. 
Wallure  [1856]  6  E.  &  B.,  726,  7S5,  per 
Crompton,  J. 

'  Pollock  &  Wright,  op.  cit,,  25,  145. 
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A  third  distinction  worth  noticing  is  that   drawn   between 
actual   and  symbolical  or  formal  possession.     The  idea  of  sj'm-    Actual  and 

1     r      1  •■11  formal 

bolical  possession  is  that  where  the  usual  physical  relation  possession, 
cannot  be  readily  effected  there  may  be  a  delivery  of  some- 
thing by  way  of  symbol.  For  instance,  where  goods  in  a 
warehouse  are  transferred,  the  key  of  the  warehouse  may 
be  handed  over  to  the  transferee,  and  he  will  thereafter  be 
deemed  to  have  taken  possession,  though  he  had  never  gone 
near  the  warehouse  or  touched  the  goods.  Similarly,  where 
immovable  property  is  sold  by  auction  in  execution  of  a 
decree-,  the  possession  that  is  delivered  to  the  auction  pur- 
chaser by,  say,  beat  of  drum  on  the  spot  by  an  officer  of 
the  Court,  is  generally  spoken  of  as  symbolical.  The  judg- 
ment-debtor whose  property  has  been  sold  is  at  the  time  in 
actual  possession  and  may  not  be  ousted  by  the  auction  pur- 
chaser for  years  afterwards.  But  the  formalities  carried  out 
by  the  officer  of  the  Court  are  taken  to  amount  to  a  '  livery  of 
seisin,'  and,  as  between  the  judgment-debtor  and  the  auction- 
purchaser,  the  legal  possession  is  deemed  to  be  with  the 
latter.^  The  expression  '  symbolical  possession,'  however,  is 
a  misnomer.  In  determining  whether  possession  has  been 
taken  of  a  particular  thing,  the  nature  of  possession  that 
that  thing  is  capable  of  has  to  be  borne  in  mind.^  Now 
in  the  cases  we  have  been  considering,  there  is  in  fact  such  a 
transfer  of  control  as  the  nature  of  the  case  admits  of.'  As 
Lord  Hardwicke  pointed  out  in  the  classic  case  of  Wai'd  v. 
Turner,^  "  delivery  of  the  key  of  bulky  goods,  where  wines,  etc., 
are,  has  been  a,llowed  as  delivery  of  the  possession,  because  it 
is  the  way  of  coming  at  the  possession,  or  to  make  use  of  the 
thing;  and  therefore,  the  key  is  not  a  symbol,  which  would  not 
do."  So,  with  regard  to  delivei'y  of  possession,  under  Order  21,  c.  p.  c,  Or. 
riiles  35,  36,  95,  or  96  of  the  Code  of  Civil  Procedure,  it  has  been    95-6. 


Symbolical 
possession. 


'Juggobundhu  Miikerjee  v.  Bam- 
chunder  Bysack  [1880]  5  Cal.,  584, 
F.  B. ;  Hari  Mohan  v.  liaburali  [1897] 
24  Cal.,  715  ;  ManjU  Prasad  v.  Debt 
Din  [1897]  19  All.,  499  ;  Narain  Dos 
V.  Lalta  Prasad  [1899]  21  All.  269.  Cf. 
Gunga  v.  Bhoopal  [1872]  19  W.  R.  101, 
P.O. 
6 


'  "  By  possession  is  meant  posses- 
sion of  that  character  of  which  the 
thing  is  capable."  Lord  Advocate  v. 
young  [1887]  12  A.  C.  556,  per  Lord 
Fitzgerald. 

'  Pollock  &  Wright,  op.  cit. ,  61. 

'[1752]  2  Ves.  St.,  431,  443,  1  Wh.  & 
T,,7thed.,390,  8thed.,  413. 
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pointed  out  by  two  learned  judges  of  the  Madras  Court  that 
such  delivery  cannot  legally  be  characterised  as  '  symbolical ' 
or  '  formal,'  either  as  against  the  judgment-debtor  in  possession 
or  a  third  party  in  possession.  "  If  the  judgment-debtor  is 
in  possession,  siich  delivery  operates  as  a  delivery  of  actual 
possession.  If  a  third  party  is  in  possession,  it  is  no  delivery 
of  possession  at  all,  as  against  him,  if  made  in  his  absence  and 
without  his  knowledge,  but  it  is  operative  as  an  ouster  or 
dispossession  of  him  and  placing  of  the  decree-holder  or  pur- 
chaser in  actual  possession,  if  such  delivery  takes  place  in  the 
presence  of  and  adversely  to  the  claim  of  such  third  party."^ 
Another  concept  which  it  is  worth  while  to  examine  here 
Joint  is  that  of  'joint  possession.'     As  a   physical   fact,  possession 

does  not  easily  admit  either  of  division  or  participation.  For 
instance,  two  or  more  persons  cannot  be  in  physical  occupation 
of  the  same  point  of  space  at  the  same  time.  Possession  has 
therefore  been  said  to  be  bj"^  its  nature  exclusive.^  But  from 
this  it  does  not  follow  that  two  or  more  persons  cannot  own  or 
exercise  dominion  over  the  same  property  at  the  same  time. 
To  an  Indian  lawyer,  acquainted  with  the  personal  law  of  tlie 
Hindus,  no  juristic  phenomenon  is  more  familiar  than  that  of 
coparcenary  property,  that  is,  an  estate  vpliich  is  owned  and  held 
and  enjoyed  in  common  bjj^  a  number  of  persons.  It  may  be 
that  the  actual  management  is  vested  in  a  single  member  of 
the  family,  the  svami,  prabhu  or  karta,  as  he  is  called,^  but  liis 
possession  as  such  manager  is  on  behalf  of  the  whole  family, 
none  of  the  members  of  which  he  can  exclude.  If  it  is  a  fami- 
ly governed  by  the  Mitakshara,   before  partition,   it  cannot  be 

•  Kocherlakota  v.  Vadrevu  Venkappa  a  receipt  acknowledging  delivery  of 

[1903]  27  Mad.,  262,  269-270  :  "  In  all  possession  and  attested  by  -svitnesses 

cases  of    delivery    of    possession    of  is  obtained  and  forwarded  to  the  Court 

immovable  property,  whether  to  the  along  with  the  return  to  the  warrant, 

decree-holder   or    to    an    execution-  If  the  judgment-debtor  be  the  party 

purchaser,  the  officer  entrusted  with  in    possession,    it  is  difficult  to  see 

the  warrant  of  delivery  proceeds  to  what   else  has  to  be  done  to  put  the 

the  spot  near  enough  to  command  a  decree-holder  or  purchaser  in  actual 

view  of  the  land  with  its  boundaries  possession."    Per  S.  Ayyar,  O.C.J,  and 

(see  Savigny  on  '  Possession,'  p.  150),  B.  Ayyangar,  J.  Cf.  also  liamchondra 

in  the  presence  of  the  decree-holder  Subrao  v.  Rav/i,  [1895]  20  Bom.  351. 
or  purchaser  or  their  agent,  and  gene-  '^Mohanlal  v.  Amvatlal  [1878]  3  Bom. 

rally  in  the  presence  also  of  several  174,  177. 
others,  including  village  officers  ;  and,  '  Ghose,  Hindu  Laiv,  369. 

after  the  delivery  is   thus  effected, 
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predicated  in  respect  of  any  individual  coparcener  tliat  his  in- 
terest is  limited  to  a  specific  share,'  In  a  Dayabhaga  family,  too, 
which  affords  points  of  analogy  to  a  body  of  English  tenants 
in  common,^  the  shares  of  individual  members  may  be  ascer- 
tained before  partition,  but  the  possession  of  no  member  can 
be  limited  to  a  specific  portion  of  the  property.^  Oo-owners, 
consequently,  are  said  to  be  seized  per  my  et  per  tout,^  an 
expression  wiiich  Blackstone  understood  to  mean,  "  by  the  half 
or  moiety  and  by  all :  that  is,  they  eacii  of  them  have  the  entire 
possession,  as  well  of  every  parcel  as  of  the  whole. "^  In  actual 
life,  therefore,  joint  possession  is  not  only  an  easily  intelligible 
concept,  but  it  is  a  reality,  a  fact  which  no  practical  lawyer  can 
afford  to  ignore.  The  legislature  has  expressly  recognised  it 
in  the  Traiisfei-  of  Property  Act,^  and  the  law  reports  contain 
numerous  cases  in  which  decrees  have  been  made  for  joint 
possession  of  property.' 

In  recent  years,  however,  a  doubt   has  been  raised  by  some    Conflict  at 
Hon'ble   judges  of   the  Allahabad   High  Court  and  the  current 
of  decisions  in  that  Court  during  the  last  two  or  three  years  has 
in  consequence   been  disturbed,    and  there  is   now  a  perplexing 


^Aippovier   v.    Rama    Siibba  Aijyan  tion.s  and  liabilities  affecting,  at  the 

[1866]    11  M.I. A.  75,  89.  C£.  Kotama  V.  date    of    the   transfer,  the  share  or 

liajah  of  Shivagunga  [1863J  9.  M.I.A.  interest  so  transferred." 

543.  '  "  In  the  case  of  land,  it  is  possible 

2  Mitra,  Joint  Prop.,  174-6.  for  the  co-owners  to  enjoy  it  cononr- 

3 Dayabhaga,    ch.  I,   §   8    Cf.    Ram  rently,"    says    Prof.     Kenny,    "and 

Chandar   Dutt    v.     Chunder    Coomar  therefore  any  attempt  by  one  of  them 

Mundul  [1869]    3  M.I.A.  181 ;  Bhatta-  to  exercise  an  exclusive    enjoyment 

charyya.  Joint  Bindu  Family,  171-3.  may  easily  constitute  trespass  against 

^  Litt.,  323.  Cf    Marliby,  Etem.  Laiv,  the     other"     Cases    on    Torts,    338; 

s.  399;  Buswell,    Lim.,    408;    Mitra,  Murray  v.  Hail  [1849],   7   C.   B.  441, 

Lim.,  150.  Kenny,  387.    Decrees  have  been  made 

'2   Blackstone,   Coin.,  181  ;  4    Kent,  for  joint  possession,  even  where  plain- 

Com.,  405.     But  the  correct  meaning  tiff  had  asked  for  exclusive  possession: 

of  the  French  expression  seems  to  be  Wahid  Alam  v.  Safat  Alam  [1890]  10 

that  the  party  is  seized  wholly,  or  not  A.   W.  W.   130;   Rambhawan  v.  JRam- 

at  all.  7  C.  B.  455  ;  Bigelow,  L.  C,  360.  baran,   ibid  ;    166  ;     Ram   Chandar   v. 

•  S.  44  :  "  Where  one  of  two  or  more  Madho   Kao    [1891]  11    A.   W.  N.  45  ; 

CO  owners    of     immovable     property  lihiku  Ravlu  v.  Pattii  Timappa  [1905], 

legally    competent    in    that     behalf,  8  Bom.  L.  R.  99,  105   (large  number  of 

transfers  his  share  of  such  property  authorities  collected).    Cf.  also  Antii 

or  any  interest  therein,  the  transferee  Singh  v.  Mandil  Singh   [18931,15    All. 

acquires,  as  to  such  share  or  interest,  412.  Decree  made  for  partial  ejectment 

and  so  far  as   is  necessary  to   give  and  joint    possession  :     Hulodhur  v. 

effect  to  the  transfer,  the  transferor's  Oooroo  Dass   [1873],  20  W<    R.    126  ; 

right  to  joint    possession    or    other  Radha    Prasad  v.    EsuJ  [1881],  7   Cal. 

common  or  part    enjoyment    of    the  ili;  Kamal  Kumari  v.  Kiran  Chandra 

property,  and  to  enforce  a  partition  [1898]  2  C.  W.  N.  229. 
of  the  same,  but  subject  to  the  condi- 
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conflict-,  of  authority.  The  exact  meaning  "to  be  attributed  to 
the  words  "  a  decree  for  joint  possession"  has  been  said  to  be 
not  intelligible/  it  has  been  doubted  if  such  a  decree  could  be 
executed,^  and  it  has  been  ruled  that  a  Civil  Court  can  declare 
rights,  but  cannot  go  on  to  partially  eject  one  co-sharer  for  the 
benefit  of  another.  "  Where  co-sharers  in  an  undivided  mahal," 
said  (Stanley,  C.  J.,  "  come  into  court  complaining  that  other 
co-sharers  having  a  like  interest  vrith  themselves  have  taken 
possession  of  part  of  the  joint  property,  the  only  relief  which 
a  Civil  Court  can  give  is  a  decree  declaring  the  plaintiffs  to  be 
entitled  to  possession  jointly  with  the  other  co-sharers.^... It 
appears  to  me  that  if  co-sharers  desire  to  sue  a  co-sharer  who 
is  in  occupation  of  joint  property,  and  who  has  not  obtained 
possession  illegally,  the  only  course  open  to  them  is  to  apply 
for  and  obtain  partition."*  Now,  there  is  no  doubt  that  the 
courts  should  be  very  cautious  of  interfering  with  the  enjoy- 
ment of  joint  estates  as  between  tlieir  co-owners,^  but  they  will 
do  so  in  proper  cases.  Where  one  co-sharer  makes  use  of  the 
joint  property  in  a  way  quite  consistent  with  the  continuance 
of  the  joint  ownership  and  joint  possession,  and  does  not  ex- 
clude any  other  co-sharer,  the  fact  that  he  spends  money  in  a 
certain  use  of  the  joint  property  and  thereby  reaps  a  profit  for 
himself  does  not  give  a  cause  of  action  to  another  co-sharer.^ 
So,  where  one  share-holder  is  in  the  act  of  cultivating  a  poition 
of  the  lands  which  is  not  being  actually  used  by  another,  it 
would  scarcely  be  consistent  with  justice,  equity  and  good  cons- 
cience to   restrain  him   from   proceeding    with   his   work,  or  to 

'  liahman  Chauahri  v.  tSahimat  Clum-  relief  more  substantial  than  a  declara- 

d/iri  [1901]21  A.  W.  >f.  48.  tion.     I'recedents   like   Kdjoinfta/it  v. 

'  "  Theie  is  no  macliinery,  so  far  as  Ram  Kath  [1883]  10  Cal.  244,  and  Horn 

we  are  aware,  whereby  this  oonrt  can  Chandra  v.  Damodhar  [1895],  20  Bom., 

put  a  joint  owner  into  joint  possession  467,  show  that  a    decree  for    joint 

of  property  under  a  decree  for  joint  possession  can  be  made, 

possession,"    Ham    Sarup    v.    Gulzai'  "  Jagaruath  Singh  v.  Juinath  Singh 

£aM!i,  [190.5]25  A.  W.  N.,  160, 161.     Bat  [1904],  27  All.    88,  90  ;   Phaui  Siiig/i  v. 

see  sch.  1,  Or.  21,  r.  35  (2)  C.  K  0.  The  Aaicab  Singh  [1905],  28  All.  161,  166. 

latter  would  apparently  apply  where  '  Lachmesnuir    Singh    v.        anowar 

the  decree  is  for  joint,  and  not  exclu-  Hossein  [1891],  19  Cal.  253,  265,  P.  C. 

sive,  possession.  °  l.achmesuur     Singh    v.    Manowar 

'  This  passage  seems  to   imply  that  Hossein,    supra.      In   Ram   Sarup  v. 
where  the  property  is  of  such  cha-  Giiisaj- Baiiii,  supra,  a  grove  had  been 
racter  (e.g.,  house   property)  as  may  planted   on  waste   land  with  the  con- 
be  partitioned  by  a  Civil   Court,  that  sent  of  co  sharers. 
Court  may  be  competent  to    grant 
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allow  any  other  share-holder  to  appropriate  to  himself  the  fruits 
of  the  other's  labour  or  capital.  This  is  what  happened  in  the 
leading  case  of  Watson  &  Co.  v.  Ramchund  Dutt}  Messrs.  WaisonCo., 
Watson  &  Co.  were  co-owners  of  a  joint  estate.  They  liad  pro-  oiitt.'"'^  "" 
cured  leases  of  a  plot  of  land  from  the  others,  had  built  a  factory 
and  had  produced  indigo.  After  the  expiry  of  their  leases,  they 
went  on  in  the  same  way.  But  the  other  co-owners  wisiied  to 
grow  oil-seeds,  and  they  sued  for  an  injiinclion  to  restrain 
the  Watsons  from  growing  indigo  on  ijmali  land.  The  Judi- 
cial Committee  observed  :  "  If  their  be  two  or  more  tenants 
in  common,  and  one  (A)  be  in  actual  occupation  of  part 
of  the  estate,  and  is  engaged  in  cultivating  that  part  in 
a  proper  course  of  cultivation,  as  if  it  were  his  separate 
property  and  another  tenant  in  common  (B)  attempts  to 
come  upon  the  said  part  for  the  purpose  of  carrying  on  opera- 
tions there,  inconsistent  with  the  course  of  cultivation  in  which 
A  is  engaged  and  the  profitable  use  by  him  of  the  said  part, 
and  A  resists  or  prevents  such  entry,  not  in  denial  of  B's 
title,  but  simply  with  the  object  of  protecting  himself  in  the 
profitable  enjoyment  of  the  land,  such  conduct  on  the  part  of  A 
would  not  entitle  B  to  a  decree  for  joint  possession.."^  Their  lord- 
ships, accordingly,  I'efused  such  a  decree,  as  also  an  injunction, 
but  declared  the  platinffs'  title  and  gave  them  compensation 
for  the  exclusive  use  of  the  joint  land  by  the  Watsons. 

Where  there  is  an  actual  ouster  of  a  co-sharer,  his  right  to  a    necree  for 
decree  restoring  him  to  joint  possession  cannot  be  denied.^     Nor    sion**^"^*^*' 
can  it  be  disputed  that,  where  a  co-sharer  takes  exclusive  physical 
possession  of  a  parcel  of  joint  property,    he   must   account   for 
its   profits   to  the  other  co-sharers.'*     But  Watson  &  Co.  v.  Ram- 
chund DiUt  does  not^  lay  down  that  there  can  be   no  decree   for 

1  ri890]18  Cal.,  10,  P.  C.  '      '  Jagarnaih  Singh  v.  Jainalh  Hiiwh 

I  18  Cal.,  21.  [1904]  27  All.  88,  90. 

'  Bhairon   Red  v.  Saran  Bed  [1904]  '  Ram  Charan  Rai  v.  Kaulesliav  Rai 

26  All    588  P.  B.;  Dilbar   Sardar  v.  [1904]  27  All.   153,    155.  Bholanath  v. 

Hossein  Alt  [1899]  26  Cal.  553  ;  Wasu-  Buskin  [1894]  14  A.  "W.  N.  127  seems  to 

deo  V.   Saltharam,  13   0.  P.  L.,  R.  153.  have  been   decided  on  this  supposi- 

As  to  what, amounts  to  an  ouster,  see  tion ;  see  as  to  this  case  Nannhi  Devi  v. 

Wilkinson  v.  Haygarth  [1847]   12  Q.  B.  Duulat  Singh  [1005]  2  A.  L.  J.  R.,  256, 

8S7;  Jacobs  v.  Seward  [1872]  5  H.  L.,  259,  Phani  Sf«g?i  v.  NaicabSingJi  [1905] 

464  ;ittappan  v.  Manuifcrama  [1897]  21  28  .  All.    161,   166.   Cf.    Madanmohan 

Mad,  153,  165-6.  Shaha  v.  Rajab  Ali  [1900]  28  Cal.  223. 
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joint  possession  as  between  co-sharers,  except  in  the  case  of  an 
illegal  ouster.  If  that  were  so,  then  the  result  would  be  (in  the 
words  of  Banerji,  J.)  "  that  any  co-sharer  in  a  co-parcenary 
body,  however  small  the  extent  of  his  share  may  be,  may,  if  he 
is  more  powerful  than  his  co-sharers,  take  exclusive  possession 
of  the  bulk  of  the  land  jointly  belonging  to  him  and  to  his 
co-sharers,  and  thereby  drive  the  latter  to  the  necessity  of  suing 
for  partition,  which,  as  is  well  known,  entails  delay  and  ex- 
pense." ^  Where  a  co-sharer  has  taken  exclusive  possession  of 
derelict  land,  the  court  may  well  refuse  to  disturb  such  posses- 
sion at  the  instance  of  other  co-sharers,  and  in  two  recent  cases 
the  Allahabad  High  Court  accordingly  held  that  the  proper 
decree  to  make  was  one  declaring  the  parties  to  be  joint  owners 
of  the  land  in  dispute,  and  the  plaintiffs  as  such  entitled 
to  an  account  of  the  profits  of  the  land,  so  long  as  it  remained 
in  the  possession  of  the  defendant.^  But  the  Calcutta  High 
Court  has  refused  to  hold  "  that  whenever  new  lands  are 
formed  by  accretion  to  an  old  estate,  it  is  open  to  any  co- 
sharer  of  the  estate,  who  appears  first  on  the  field,  io  grab 
possession  of  the  land  and  hold  it,  either  as  his  kamat  or 
by  settling  tenants  thereon,  to  the  permanent  exclusion  of  all 
the  other  co-sharers.  "  Such  a  principle,"  said  Brett  and 
Gupta,  JJ.,  "  would  be  subversive  of  the  rights  of  joint  ownei-s 
and  would,  in  the  large  alluvial  tracts  of  Bengal,  lead  to  fre- 
quent disturbances  of  the  peace."  ^  Amongst  co-sharers  inter 
se  there  is  a  right  to  joint  possession,  and,  as  a  merely  declara- 
tory decree  can  serve  no  purpose  beyond  that  of  establishing 
the  right,  they  may,  in  a  proper  case,  sue  to  enforce  the  right, 
without  being  forced  to  a  suit  for  partition.  If  the  plaintiff 
establishes  a  subsisting  right  as  a  co-parcener  to  the  joint 
property,  the  proper  decree  to  pass,  says  the  Bombay  High 
Court,  is  one  placing  him  in  joint  possession  with  the  defend- 
ants.*    If  a  decree  can  be  passed  to  put  back  a  plaintiff  into 


'  Nannhi    Devi    v.     Daulat    Singh,  '  HurendranaraiH    Siiigha    v.    Hart 

supra.  Mohan    Misse.r    [1906]    33  Cal.  1201, 

'  Jagariiath  Singh  x.Jainath  Singh,  1207. 

supra,    expld.  in  Raja    liam  \.  Lalji  "  Naralnbhai  v.   Kanchod  [1901]  26 

[1905]  2  A.  Ij.  J.  R.  481;  Pliani   Singh  Bom.  141,   145,1  Gour,   Trans.   Prop., 

V.  Natvab  Singh,  supra.  4th  ed.  458. 
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joint  possession  in  any  case,  and  apparently  it  can  be,  even  at 
AUaliabar],^  in  the  event  of  an  illegal  ouster,^  there  is  no  reason 
wliy  it  should  be  considered  impossible  to  pass  a  decree  for 
joint  possession  in  the  case  of  a  plaintiff,  who  has  never  been 
in  possession.  Whether  such  a  decree  ought  to  be  passed  in 
any  particular  case  is,  as  remarked  by  Aikman,  J.,  "another 
matter."^  In  one  case,  Edge,  C.  J.,  and  Banerji,  J.,  issued  an 
injunction  instead,  restraining  the  defendant  from  dealing  with  Injanction 
the  land  by  cultivating,  letting  it  to  a  tenant  and  recovering 
the  rents  and  profits  of  it  in  any  way,  to  the  .exclusion 
of  the  plaintiff  without  the  previous  consent  of  the  plaintiff.'* 
An  injunction,  as  we  shall  see  later  on,^  will  not  always  be 
the  proper  remedy,^  but  in  every  case  the  plaintiff  is  entitled  to 
a  decree  which  will  thoroughly  protect  his  rights  and  interests.' 
I  will  now  consider  the  relation  between  possession  and 
property  or  ownership.  "Possession,"  says  Ihering,  "is  the 
actuality  or  objective  realisation  of  ownership  ;  it  is  to  owner- 
ship what  an  outwork  is  to  a  fortress."^  Similarly,  says  Sir 
Henry  Maine  :  "  The  distinction  between  property  and  posses- 
sion is  the  distinction  between  the  legal  right  to  act  upon  a 
thing  and  the  physical  power  to  do  so."^  Possession,  tlierefore, 
is  in  fact  what  ownership  is  in  riglit}°  "Possession,"  to  quote 
Professor  Salmond,  "is  the  de  facto  exercise  of  a  claim  ;  owner- 
ship is  the  de  jure  recognition  of  one.  A  thing  is  owned  by 
me,  when  my  claim  to  it  is  maintained  by  the  will  of  the  state 
as  expressed  in  the  law  ;  it  is  possessed  by  me,  when  my  claim 
to  it  is  maintained  by  my   own   self-assertive   will.     Ownership 


Possession 

and 
Ownership. 


'  Bhairon  Rai  v.  Saran  Rai,  supra. 

'  Ouster  defined,  Basanta  Kumari 
V.  Mdhesh  [1914]  18  C.  W.  N.,  328. 

3  Ram.charun  Rai  v.  Kauleshar  Rai, 
supra. 

'  Ram  Jatan  v.  Jaisar  [1894]  14  A. 
W.  N.  166,  fold,  in  Nannhi  Devi  v.  Dati- 
lat  Singh,  supra. 

'  Lecture  XII. 

"  Watson  &  Co.  v.  Ramchand  Dutt 
[1890]  18  Cal.  10,  22,  P.  C;  Brahma- 
moxjee  v.  Gopi  [1910]  15  C.  W.  N.,  188. 

'  A.  declaratory  decree  will  gener- 
ally but  lead  to  circuity  of  action,  as 
the  plaintiff,  if  he  desires  to  reap  the 
benefit  of  such  decree,  must  follow  it 


up  with  one  or  more,  possibly  succes- 
sive, suits. 

The  distinction  between  a  common 
law  action  in  ejectment  and  an  equity 
suit  for  injunction  should  not  be  in- 
trod  oed  into  India,  but  both  should 
be  I  xided  according  to  the  same 
prin  iples  of  justice,  equity  and  good 
con     ienoe,  Basanta  v.  Mohesh,  supra. 

'  May  it  not  rather  be  compared 
to  1  outwork,  worth  defending, 
whe  !ier  or  not  the  fortress  of  owner- 
ship lies  behind  it  ?"  Holland,  Jw., 
192  11. 

'  Ancient  Law,  298. 

>    Jenks,  Law  &  Pol.,  188-190. 
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is  the  guarantee  of  the  law;  possession  is  the  guarantee  of 
the  facts.  ...Possession  without  ownership  is  the  body  of  fact, 
uninformed  by  the  spirit  of  right  vyhich  usually  accompanies 
it.  Ownership  without  possession  is  right,  unaccompanied 
by  tliat  environment  of  fact  in  which  it  normally  realises  itself. 
The  two  things  tend  mutually  to  coincidence.  Ownership 
strives  to  realise  itself  in  possession,  and  possession  endeavours 
to  justify  itself  as  ownership.'"  Historically,  the  fact  of  posses- 
sion comes  first,  and  the  idea  of  ownership  is  subsequently 
developed;  Where  no  prior  proprietorship  has  been  asserted, 
the  occupant  of  a  thing  natui'ally  becomes  its  owner,  because 
everything  of  value  may  be  the  subject  of  exclusive  enjoyment, 
and  here  nobody  else  can  be  shown  to  have  a  better  right  to 
such  enjoyment.^  There  is  no  ground  for  surprise  therefore 
if,  as  Sir  Frederick  Pollock  says,  the  Common  Law  of  England 
regularly  -protects  ownership  only  through  possessory  rights 
and  remedies.^ 
Possession  ^  have   tried  to   examine   the   import  of  the  notion  of  pos- 

evidence  of     session  at  some  length,    because,   without  clear  ideas  upon    this 
title.  ....  . 

subject,  it  will  be  difficult  to  follow  tlie  nature  of  the  specific  relief 

dealt  with  in  the  first,  chapter  of  the  second-part  of  Act  I  of  1877. 
There  is  no  difficulty  about  a  suit  on  title,  wLere  the  plaintiff 
seeks  to  eject  the  defendant,  say,  from  certain  land,  because  the 
said  land  belongs  to,  is  the  property  of,  the  plaintiff,  and  the  de- 
fendant is  in  wrongful  possession  of  it.  The  question  is  one  of 
title  or  ownership  in  this  case,  and  if  the  plaintiff  can  establish 
that  he  is  the  owner,  and  the  defendant  cannot  show  a  better 
title,  the  latter  must  go  out.  Such  title  is  proved  by  evidence. 
There  may,  for  instance,  be  a  conveyance,  or  the  plaintiff  may 
be  able  to  prove  possession,  acts  of  user  extending  over  such  a 
long  period  of  time  that  all  adverse  claims  are  barred  by  the 
statute  of  limitations.  Possession  is  primd  facie  evidence  of 
ownership.  For,  as  we  have  seen,  possession  in  fact  is  the 
visible  exercise  of  ownership,  and,  so  long  as  it  is  not  other- 
wise explained,   it  tends   to   show  that  the  possessor  is  also  the 


'  Salmond,  Jm:,  267.  Q.  R.  175,814. 

2  Maine,  op.  cit,  269.  See  art.   '  Pos-  =  Torts,  326. 

session  and  ownership'  (Tliayer),  23  L. 
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owner.^  The  presumption  raised  is  rebuttable,  but  the  strength 
of  it  is  shown  by  the  popular  saying,  possession  is  nine  points  of 
the  law. 

It  may  not  be  out  of  place  to  note  here  that  ejectment  is  Ejectment, 
not  restricted  to  ousters  from  the  surface  estate.  From  early 
time  up  to  the  present,  ejectment  has  lain  for  the  wrongful 
occupation  of  a  mine^  or  of  the  upper  storj'-  of  a  house.^  The 
same  principle  would  seem  to  apply  to  the  case  of  projecting 
eaves,  walls,  bay-windows,  and  foundation  stones.  The  dis- 
possession of  the  owner  from  a  part  of  his  land  may  be  small, 
but  it  is  actual  and  -permanent  in  its  nature.  The  disseisor 
may  not  be  personally  present,  but  he  has  subjected  the  land  to 
a  purpose  of  his  owq,  to  the  exclusion  of  the  owner.  It  has 
accordingly  been  held  in  New  York  that  ejectment  will  lie  for  a 
telephoae  wire  strung  without  right  over  the  plaintiff's  pre- 
mises.* 

Since  possession  implies  a  right  to  possess,  physical  posses- 
sion itself  becomes  a  title  or  a  root  of  title.^  Possession  matures 
into  title  in  course  of  time  by  prescription,  and  possession 
itself  may  be  a  title  in  the  eye  of  the  law  which  requires  to  be 
superseded  by  a  better  one.^  "  Actual  possession,"  says  Ben- 
tham,  "  is  a  title  to  property  which  precedes  all  others,  and  may 
hold  the  place  of  them.  It  will  always  be  good  against  every 
maa  who  has  no  other  to  oppose  it."'  A  finder  of  a  lost  jewel 
consequently,  may  keep  it  against  all  but  the  rightful  owner  ; 
by  finding  it,  he  does  not  become  the  absolute  proprietor,  but  he 
acquires  such  property  therein  as  will  be  protected  against  a 
mere  wrongdoer.^  Possession  has  a  two-fold  value,  according 
to  Jenkins,  C.  J., — it  is  evidence  of  ownership,  and  is  itself 
the  foundation  of  a  right   to   possession.^     Seisin  may   not   be 


Possession, 
root  of  title. 


1  Pollock  &  Wright,  Pos.,  25.  Evi- 
dence Act,  s.  110.  Ramchandra  Apaji 
V  Balaji  [1884J  9  Bom.  137.  Ameer  All 
&  Woodroffe,  £u.,575. 

'  Oomyn  v.  Kyneto,  Oro.  Jac.  508. 

'  Ford  V.  Ler'ke,  Nov  109,  74  B.  R. 
1074 

'  Butler  V.  Frontier  Telephone  Co., 
186,  N.  Y.,  486.  Of.  19  Harv.  L.  R.  369. 

'  Miller,  Jur.,  85;  Pollock  &  Wright, 
op.  cit.,  22.  "  Long  enjoyment  is  itself 
a  title,"    Sumhhoolal  v.    Collector  of 

7 


Surat  [1859]  8  M.I.  A.  40,  Cf.  Wajidy. 
Dargahi  [1906]  9  0.0.  161. 

°  Enaetoollah  v.  Kishen  Soondur 
[1867]  8  W.  R.  386,  ;-f90,  per  D.  Mitter,  J. 

'  Theory  of  Legis.,  158 

°  Armory\.  Delamirie  [1722]  1  Sm 
L.  C.  12th.  ed.,  397  ;  Pollock,  Torts,  355. 
Per  Campbell,  0.  J.:  "  Against  a  wrong- 
doer possession  is  a  title."  Jefferies  v. 
G  W.  Ry.  Co.  [1856]  5  El.  &  B.  802. 

'  Hari  Khardii  v.  Dhondi  iVutha 
[1905]  8  Bom.  h,  R,,  96. 
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heritable,  but  the  man  who  dies  seised  as  df  fee,  transmits 
a  heritable  right  to  liis  heir,  and  thus  seisin  generates  a 
heritable  right.^  A  possessory  right  has,  therefore,  been  held 
to  be  both  heritable  and  alienable.^ 

But  it  seems  necessary  to  emphasise,  in  view  of  some  recent 
judicial  dicta,  that  possession  alone  is  not  sufficient  in  ejectment 
(as  it  is  in  trespass)  to  maintain  the  action.^  When  a  plaintiff 
sues  to  recover  possession  of  some  property  and  not  merely 
damages  for  some  interference  with  his  possession,  he  has  to 
prove  his  title  to  the  property,  to  show,  in  fact,  that  he  has  a 
better  right  to  be  in  possession  of  that  property  than  the  defend- 
ant. For  the  defendant  holds  the  property,  his  possession 
raises  in  his  favour  a  presumption  of  ownership,  and  he  cannot 
be  disturbed  till  somebody  else  shows  that  he  has  a  better 
title  to  the  possession.*  So  Patteson,  J.,  said,  "Possession 
is  primd  facie  evidence  of  title,  and  no  other  interest  appear- 
ing in  proof,  evidence  of  seisin  in  fee."^  Similarly,  Mellor, 
J.  :  "  The  fact  of  possession  is  'prima,  facie  evidence  of  seisin 
in  fee.  The  law  gives  credit  to  possession,  unless  explained."* 
The  principle  is  well  explained  by  Messrs.  Radcliffe  and 
Miles :  "  An  action  of  ejectment  is  ex  hypothesi  brought 
against  a  person  who  is  in  possession  of  the  land,  and  there- 
fore primd  facie  seised  of  it.  This  of  course  is  merely  a 
legal  presumption  liable  to  be  rebutted.  But  if  the  plaintiff 
comes  into  court  and  only  proves  that  he  once  was  also  in 
possession  of  the  land  before  the  defendant,  and  nothing  more, 
he  only  sets  up    a   presumption   against   a   presumption,   and 


•  2  Pollock  and  Maitland,  Hist.  61. 

>  Asher  v.  Whitlock  [1865]  1  Q.  B.  1. 
Perry  V.  CHssoW[1907.].A.  0.73. 

3  "  Trespass  is  a  possessory  action, 
founded  merely  on  tlie  possession, 
and  it  is  not  at  all  necessary  that  the 
right  should  come  in  question,"  Lam- 
bert V.  Stroother,  Willes,  221.  Cf., 
Graham  v.  Peat  [1801]  1  East,  244, 
Kenny,  389. 

■*  "  The  plaintiff  cannot  recover  but 
upon  the  strength  of  his  own  title. 
He  cannot  found  his  claim  upon  the 
weakness  of  the  defendant's  title  ; 
for  possession  gives  the  defendant  a 
good  title  against  every  man  who 
cannot  show  a  good  title."  Per  Mans- 


field, C.  J.,  Roe  d.  Ualdane  v. 
Harvey  [1769]  4  Barr.  2487.  Of.  Arti- 
mugam  v.  Perriyannan  [1875]  25  W.  R. 
81,  P.  C;  10  Oal.  511,  619,  P.  C.  Bari 
Khardu  v.  Dhovdi  Natha  [1905]  8 
Bom.  L.  R.  96;  Basant  v.  Mahabir 
[1913]  35  All.,  273.  P.  0.  Where  plain- 
tiff has  never  been  in  possession, 
he  can  succeed  only  if  he  proves 
his  title,  Gadsden  v.  Barrow  [1854] 
9  Ex.,  514  ;  Clerk  &  Lindsell,  Torts, 
269. 

»  Doe  d.  Carter  v.  Barnard  [1849]  13 
Q.  B.,  945,  953  ;  78  R.  R.,  569. 

■  Asher  v.  Whitloelc,  [1865]  1  Q.  B  , 
1,  6,  Rad  &  Mil.,  281. 
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as  the  0}>us  is  upon  him  to  prove  his  case,  he  must  fail.  If,  on 
the  other  hand,  he  goes  further  than  mere  proof  of  prior 
possession,  and  establishes  that,  while  he  was  peaceably  in 
possession,  the  defendant  came  and  ousted  him,  upon  proof  of 
that  additional  fact  he  is  entitled  to  succeed,  if  the  defendant 
does  not  show  title.  For  the  defendant's  possession  in  that 
case  is  a  possession  obtained  vi,  and  it  could  never  be  permitted 
that  a  person  by  merelj'  doing  a  tortious  act  and  forcibly 
ejecting  another,  who  is  peaceably  in  possession,  should  be 
allowed  to  improve  his  position  at  the  expense  of  the  person 
whom  he  has  wronged,  and  shift  the  onus  of  proof  from  himself 
to  the  previous  possessor.'" 

The  proposition,  therefore,  that  possession  is  good  against  all  Possessory 
the  world,  except  the  person  who  can  show  a  good  title,^  is  to  cases, 
be  applied  with  some  qualifications  in  an  action  for  ejectment. 
The  authorities  seem  to  establish  that  prior  possession  avails 
a  party  only  in  three  cases:  (t)  when  he  is  in  possession  and 
seeks  as  a  defendant  to  resist  a  claimant,  who  cannot  show 
a  better  title  ;^  (ii)  when  he  is  in  possession,  and  upon 
the  ground  of  such  possession,  seeks  some  relief,  e.g.,  an  injunc- 
tion* or  a  decree  for  partition  ;'  and  {Hi)  when,  while  in  posses- 
sion, he  has  been  wrongfully  ousted  by  a  trespasser,  and  seeks  to 
recover  possession  from  the  wrong-doer.®  The  title  conferred 
by  possession  is  (apart  from  the  statute  of  limitation)  a  title 
•only  against  wrong-doers.'  "When  the  statute  converts  twenty 
years'  wrongful  possession  into  a  right,"  said  Romilly,  M.  Ii., 
"  it  requires  that  that  full  length  of  time  should  have  elapsed, 
as  a,  condition,    before    such    conversion.      If   I   could   allow 


'  Cases  on  Torts,  283,  citing  Cole  on 
Ejectment,  212-3,  and  Broivne  v.  Daw- 
son, [1840]  12  A.  &.  E.  6,  24.  Of.  Vada- 
bhai  V.  Sub-Collector  of  Broach  [1870] 
7  Bom.  H.C.,  A.  C,  82,  84  ;  Hhi'  Gopal 
V.  Aisha,  [1903]  3  A.  L.  J.  R.  775  (Knox, 
3.)  Lachmanv.  Shambhii  [1910]  33  All. 
174. 

^  Asher  "tr.  Whitlock,  supra,  per  Cock- 
burn,  0.  J. 

^  'Possesio  contra  otnnes  valet  prae- 
ter  eum  cui  jus  sit  possessionis'.  Lofft, 
Maxims,  no,  285. 

■   "  Ismail    Ariff  v.   Muhomed    Ohous 
[1893]  20  Oal.  834.  P.  O. 


'  Suudar  v.  Par()ati[l889]  12  All.  51, 
P.  C. 

'  Doe  d  Hughes  v.  Dyeball,  [1828]  8 
C.  iS:  P.,  610  ;  Davison  v.  Oent  [1857] 
26  L.  J.  Ex.,  122,  Rad.  &  M.  285  ;  Wali 
Ahmed  v.  Ajudhia  [1891]  13  All.  537  ; 
Narayana  v.  Dharmachar  [1902]  26 
Mad.  514;  Ali  v.  Pachiibibi  [1903]  5 
Bom.  L.  R.,  264  ;  Gobind  Prasad  v. 
Mohan  Lai  [190>1]  24  All.  157  ;  Puhl- 
wan  Singh  v.  Bam  Bharose  [1904]  27 
All.  162.  15  Cyc.  22,  30.  Saioann  v. 
Chinki  [1909]  5  N.  L.  R.  33. 

'  Pollock  &  Wright,  op.cit.,  99. 
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eighteen  years  and  a  half  to  constitute  such  a  right,  why  could 
I  not  allow  a  shorter  space  of  time  to  perform  the  same  office  ? 
And  if  I  did  so,  I  should  in  effect  repeal  the  statute."^  But 
"  any  possession,"  remarked  Kenyon,  C.  J.,  "  is  a  legal  possession 
against  a  wrong-doer."^  Where,  of  two  claimants,  neither  appears 
to  be  in  actual  possession,  the  person  who  has  the  title  will  be 
held  to  be  in  possession,  for  possession  follows  the  title.^  But 
if  neither  has  title,  it  would  seem,  says  Bigelow,  that  the  one 
wlio  first  entered,  if  his  possession  were  continuous,  would  be 
entitled  to  the  possession  as  against  the  other.*  Possession 
relied  on  as  evidence  of  title  must  be  continuous  in  itself  ;  a 
claimant  cannot  tack  together  successive  occupations,  however, 
peaceable,  which  are  not  connected  as  of  right.  ^ 

The  law  upon  this  point  was  very  well  explained  in  the 
Indian  case  of  Khajah  Enaetoollah  Ghowdh'y  v.  Kishen  Soondur 
Surma}  D.  Mitter,  J.,  in  a  luminous  judgment,  pointed  out 
that  throughout  the  whole  system  of  our  laws  a  constant 
solicitude  to  widen  the  distinction  between  legal  and  illegal  dis- 
possession, and  to  discourage  the  latter  as  much  as  possible, 
was  to  be  found.  He  also  showed  that  to  permit  a  mere  wrong- 
doer to  take  any  advantage  of  his  possession  as  a  defendant  in 
the  cause,  when  that  possession  had  been  acquired  by  illegal 
means,  would  be  tantamount  to  holding  out  a  premium  in 
favour  of  wrong  and  violence.  Proof  of  prior  possession  in 
actions  of  ejectment  raised  a  presumption  of  title,  and  adverse 
possession  for  any  period  sufficient  under  the  Limitation  Act 
would  be  itself  a  title,  even  against  the  rightful  owner  himself. 
As  against  a  mere  wrong-doer,  prior  possession,  however  short, 
is  itself  a  title.  The  illegal  dispossession  of  the  plaintiff  being 
established,  the  wrong-doer  defendant  should  be  called  upon 
to  prove  his  title.  "  If  he  fails  to  do  it,  the  plaintiff  is  entitled 
to  a   decree ;  if,   on   the  other   hand',  he  succeeds,  the  plaintiff 


'  Dixon  V.  Gayfere  [1893]  77  Beav. 
429,  51  B.  E.  1100.    ' 

'  Oruham  v.  Peat  [1801]  1  Bast- 244. 
Cf.  Oiitts  V.  Spring  [1818]  15  Mass.  135, 
Bigelow,  L.  C,  Si\. 

'  Jones  V.  Chapman  [1848]  2  Ex.  80S. 

'  Bigelow,  L.  C,  352. 


'  Pollock  &  V."riglit,  Pos.  67,  Cf. 
Frost  V.  Courtis  52  N.  B.  Rep.  515  ;  9 
Harv.  L.  R.,279;  13  ibid,  52. 

'  [1867]  8  W.  R.,  386.  See  also 
Jadubnatli  v.  Ram  Soonder  Surmali, 
[1867]  7  W.  R.,  174;  KumuL  Dutt  v. 
Mohun  Malla,  [1871]  15  W.  R.,  278. 
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should  then,  and  not  till  then,  be  called  upon  to  prove  a  better 
title." 

Upon  principle  and  authority,  therefore,  in  the  case  of  a 
wrongful  ouster,  a  plaintiff  is  entitled  to  succeed,  upon  the 
strength  merely  of  previous  possession,  if  the  defendant  fails 
to  prove  a  better  title.  And  this  would  be  so,  where  neither 
party  can  prove  a  title  but  the  plaintiff  proves  anterior 
possession.^  It  has,  however,  been  sometimes  thought  that  the 
law  in  British  India  has  been  made  different  by  the  legislature. 
Section  15  of  the  Indian  Limitation  Act  of  1859^  provided  as 
follows :  — 

"•  If  any  person  shall ,  without  his  consent,  have  been   dis-    Act  XIV  of 
possessed   of   any   immovable   property  otherwise  than  by  due  '   '     ' 

course  of  law,  such  person  or  any  person  claiming  through  him, 
shall,  in  a  suit  brought  to  recover  possession  of  such  property, 
be  entitled  to  recover  possession  thereof,  notwithstanding  any 
other  title  that  may  be  set  up  in  such  suit,  provided  that  the 
suit  is  brought  within  six  months  from  the  date  of  such  dispos- 
session." 

This  has  now  been  replaced  by  section   9  of  the  Specific    s.  R.  A.,  s.  9. 
Relief  Act,  which  runs  thus  : — 

"If  any  person  is  dispossessed,  without  his  consent,  of  im- 
movable property  otherwise  than  in  due  course  of  law,  he  or  any 
person  claiming  through  him  may,  by  suit,^  recover  possession 
thereof,  notwithstanding  any  other  title  that  may  be  set  up  in 
such  suit. 

"  Nothing  in  this  section  shall  bar  any  person  from  suing  to 
establish  his  title  to  such  property  and  to  recover  possession 
thereof."* 

Now,  learned  judges  have  thought  that,  since  the  law  in 
India  has  fixed  a  period  of  limitation  within  which  a  partj'  may 
recover  possession  without  proof  of  title,  if  he  allow  that  period 

^Zemindar  of  Ramnad  v.  Zemindar  1891,  sch.  I.,  pt.  i.     But  see  Llmita- 

of  Yettiapooram  [1865]  10  M.  I.  A .  47  ;  tion   Act   (IX  of  1908),  sch.  I.,  art.  8, 

Tukroonissu  V.  Mogul  Jan  [1867]  8  W.  where  the  same  provision  is  repro- 

R.,  370.  duced 

'  Act  XIV  of  1859.  "  There  are  two  other  provisos,  with 

^  The  words  "instituted  within  six  which  we  are  not  concerned  at  this 

months  from  the  date  of  the  dispos-  stage, 
session  "  were  repealed  by  Act  XII  of 
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to  elapse,  he  must  prove  his  title,  and  mere  anterior  possession 
would  not  avail  him.^  But,  as  D.  Mitter  J.,  pointed  out,  the 
section'^  "  does  not  say  that  a  person  illegally  dispossessed  shall 
not  be  entitled  to  recover,  notwithstanding  that  the  defendant 
lias  failed  to  prove  any  other  title,  if  the  suit  has  not  been 
brought  within  six  months  from  the  date  of  dispossession."^ 
Possession  in  law,  as  we  have  seen,  is  a  substantive  right  or  in- 
teiest  which  exists,  and  has  legal  incidents  and  advantages  apart 
from  the  true  owner's  title.* 
Suiton basis  Does  section  9  of  Act  I  of  1877,  then,  or  its  predecessor, 

session  after  section  15  of  Act  XIV  of  1859,  take  away  any  remedy  aivailable 
of'disposses-  ^^  ^  person  previously  in  peaceable  possession  ?  In  order  to  an- 
sion.  swer  this  question,  upon  which  there  has  been  no  little  conflict  of 

autliority,^  it  is  necessary  to  examine  the  nature  of  the  relief  which 
the  above  statutory  enactment  provides  for.  A  person  who  has 
been  dispossessed  may  recover  possession  if  he  institutes  his  suit 
within  a  certain  period,  notwithstanding  any  other  title  that  may 
be  set  up  in  such  suit.  Here  we  have  then  the  very  apotheosis 
of  possession.  No  matter  how  good  the  title  of  the  dispossessor, 
the  person  previously  in  possession  is  entitled  to  be  restored  to 
possession,  if  he  is  prompt  in  coming  into  Court.     The  Court 


'  Lakshmibai  v.  Yitlial  Ramchaiidra, 
[1872]  9  Bom.  H.  C.  R.  53  (Westropp, 
0.  J.).  See  also  Dadabhai  Narsidas  v. 
Sub-Colltctor  of  Broach,  [1870]  7  Bom. 
H.  0.  R.,  A.  C,  82,  86  (Melvill,  J.) ; 
Kawa  Manji  v.  Khoivaz  Nussio  [1879] 
5  C.  L.  R.,  278,  282  (Prinsep,  J.)  ;  Wall 
Ahmad  Khan  v.  Ajudhia  Kandu  [1891] 
13  All.,  537,  540  (Mahmood,  J.I. 

2  Act  XIV  of  1859,  s.  15. 

'  Enaetoollah  v.  Kishen  Soondur 
[1867]  8  W.  R.,  386,  389. 

'  Pollock  &  Wright,  Pos.,  19.  Mus- 
tapha  Saheb  v,  8antha  Pillai  [1899]  23 
Mad.  179. 

'  The  question  has  been  answered 
in  the  afBrmative,  in  the  following 
oases  (besides  those  cited  in  n.  1 
,  above)  :  Bassonada  v.  Sitharama 
[1864]  2  Mad.  H.  C.  R,,  171;  Kuiihi 
Komapenv-Ohungara,  ibid,  313  ;  Ertasin 
Uossevt  V.  Baiuj  Mistry  [1882]  9  Cal. 
130  ;  Debi  Churn  Boido  v.  Issur  Chun- 
derManjee,  ibid.  39  ;  Purmeshur  Chow- 
dhry  v.  Brijo  Lall  Ghowdhry  [1889]  17 
Cal.  256  ;  Shama  Churn  Hoy  v.  Abdul 
Kabeer  [1898]  3  0.  W.  N.,  158 ;  Nisa 


Chand  Gaita  v.  Kanchiram  Bagani, 
[1899]  26  Cal.  579  ;  Puslar  Uahnuin  v. 
Raj  Chander  [1900]  5  C.  W.  N.,  234. 
The  following  cases  (besides  those 
cited  in  n.  2,  p.  66)  give  or  support  a 
negative  answer :  Dab/ee  Sahoo  v. 
Tumeesooddeen  [1888]  10  W.  R.  102  ; 
Mohabeer  Pershad  Singh  v.  Mohabeer 
Singh  [1881]  7  Cal.  591 ;  Pemraj  v. 
Narayan  [1882]  6  Bom.,  215,  F.  B.  ; 
Krishnarav  v.  Vasudeb  Apaji  [1884]  8 
Bom.,  371 ;  Wali  Ahmad  Khan  v.  Aju- 
dhia  Kandu  [1891]  13  All.  537;  Ismail 
Ariff  V.  Mahomed  Ghous  [1803]  20  Cal. 
834,  P.  0. ;  Krishnacharya  v.  lAngawa, 
[1895]  20  Bom.,  270  ;  Gaifgaram  v.  Se- 
cretary of  State,  ibid,  798  ;  Hanmant- 
ravv.  Secretary  o/Stute[1900]  25  Bom. 
287  ;  Mustapha  Saheb  v.  Santha  Pillai, 
[1899] 23  Mad  ,  179  ;  Narayana  v.  Dhur- 
mac !iai- [1901]  26  Mad.  514;  Hajarum 
V.  Nanchand,  [1903]  5  Bom.  L.  R.,  225; 
Abdul  Hamid  v.  Sarbuland  [1902]  P.  H., 
no.  78  ;  Wa  Tha  v.  Pe  Hlaw  [1905]  3 
L.  B.  R.  27.  Cf.  also  Tamizuddin  v. 
Ashrub  AU  [1904]  81  Cal.  647;  15  C.  W. 
N.  163. 
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will  try  no  question  of  title,  it  will  simply  determine  two 
questions  of  fact,  viz.,  first,  who  was  formerly  in  possession,  and, 
secondly,  whether  he  was  dispossessed  within  six  months  from 
the  date  of  the  institution  of  the  suit.  If  the  Court  finds  these 
facts  in  favour  of  the  plaintiff,  it  must  decree  his  claim  for 
ejectment  of  the  defendant,  even  though  it  be  patent  to  the 
Court  that  the  defendant  is  the  owner  of  the  immovable  property 
in  dispute  and  the  plaintiff  has  no  title  thereto.  We  will 
presently  examine  the  nature  and  scope  of  this  form  of  specific 
relief  further  ;  but  our  analysis  so  far  has  made  one  thing  plain, 
viz.,  tliat  this  is  a  very  different  sort  of  action  from  that  we 
were  previously  considering.  Where  a  plaintiff  sues  for  eject- 
ment and  only  proves  anterior  possession,  ordinarily  it  is  open 
to  the  defendant  to  prove  a  good  title  in  himself  or  another, 
and,  if  he  succeeds  in  doing  so,  the  presumption  in  favour  of 
the  plaintiff  (embodied  in  the  rule  that  possession  is  prima  facie 
evidence  of  title)  is  displaced,  and  the  plaintiff's  suit  fails.  But 
if  he  brings  his  suit  within  six  months  of  the  date  of  his  dis- 
possession and  proves  that  he  was  previously  in  peaceable 
possession,  the  defendant  is  not  allowed  to  prove  any  title,  but 
must  go  out.  Section  9  of  the  Specific  Relief  Act  therefore  Object  of 
is  a  piece  of  special  legislation  designed  to  confer  a  unique 
advantage  upon  possessors  wbo  sue  promptly.  They  are  protect- 
ed from  all  defences  based  on  title.*  The  section  therefore  was 
intended,  in  the  words  of  Holloway  and  Innes,  JJ.,  "  not  to 
abridge  any  rights  possessed  by  a  plaintiff,  but  to  give  him  the 
right,  if  dispossessed  otlierwise  than  by  due  course  of  law,  to  have 
his  possession  restored,  without  reference  to  the  title  on  which 
he  holds,  and  that  which  th,e  dispossessor  asserts."^  There  is 
no  reason  therefore  to  think  that  the  remedy  provided  by  section 
9  has  the  effect  of  doing  away  with  the  English  rule  above 
refened  to,  viz.,  that  possession  is  prima  facie  evidence  of  title.^ 

'  The  section  gives  a  speoiaJ  remedy  [1865]    2    Mad.    R.    C.    R.,    313,  314. 

to  the  party  illegally  dispossessed.by  Narayana    v.    Dharmaehar    [1902]    26 

depriving  the  dispossessor  of  the  pri-  Mad.  514. 

vilege  of  proving  a  better  title'to  the  "  Per  Garth,  0.  J.,  Mohabeer  Per.thad 

]a,nd  in  dispute,  Khajah  Eiiactoollah  v.  \.  Mohabeer   Singh  [1881]   7   Cal.  591, 

Kishen   Hoondur  [1867]  8  VV.  R.,  386,  593.    Of.  Lachho  v.  Ha?-  Sahai  [1887]  12 

389,  All.  46. 

'  Kiinhi  Komapen  v.   Changarachan 
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In  fact,  the  rule  lias  been  embodied  in  a  way  in  section  110, 
Evidence  Act,  and  the  first  proviso  to  section  9  shows  clearly 
that  it  provides  for  a  summary  process  which  does  not  debar 
any  person  from  suing  to  establish  his  title  to  the  property  in 
dispute.  Such  title  may  also  be  possessory,  which  is  good 
against  all  who  cannot  prove  a  better  title.  This  probably 
explains  the  dictum  of  the  Calcutta  High  Court,  of  which  the 
-Judicial  Committee  approved  in  Wise  v.  Amperunnissa  Khatoon  :' 
"  But  lands  to  which  he  (the  plaintiff)  is  unable  to  make  out  a 
title  cannot  be  recovei'ed  on  the  ground  of  previous  possession 
merely,  except  in  a  suit  under  section  15  of  Act  XIV  of  1859, 
which  must  be  brought  within  six  months  from  the  time  of 
dispossession."  For  their  lordships  said  in  a  previous  passage  ^ 
"  If  the  plaintiffs  had  wished  to  contend  that  the  defendants  had 
been  wrongfully  put  in  possession,  and  that  the  plaintiffs  were 
entitled  to  recover  on  the  strength  of  their  previous  possession 
without  entering  into  a  question  of  title  at  all,  they  ought  to 
have  brought  their  action  within  six  months,  under  section  15 
of  Act  XIV  of  1859."  This  only  means  that  if  a  plaintiff  seeks 
to  take  advantage  of  this  special  provision,  he  must  strictly 
comply  with  the  requirements  of  the  section.  The  validity  of 
what  has  been  loosely  termed  a  possessory  title,  and  which  has 
been  affirmed  in  England  in  cases  like  Asher  v.  Whitlock,^ 
was  distinctly  recognised  by  the  Privy  Council  in  the  later  cases 
of  Sundar  v.  Parhati^  and  Ismail  Ariff  v.  Mahomed  Qhous? 

Section  9  of  the  Specific  Relief  Act  is  a  special  provision, 
which  is  based  upon  the  old  English  writ  of  novel  disseisin, 
which  in  its  turn  seems  to  have  been  founded  on  the  interdic- 
tum  de  vi  of  the  civil  lawyers  of  Rome.^  The  policy  of  the  law  has 
always  been  to  discourage  people  from  taking  the  law  into  their 
own  hands.     If,  therefore,  A  wrongfully  dispossessed  B,  B  could 

L1898]  21  Cal.  244. 

°  Sandars'  Institutes,  lib.  iv.  tit. 
XV.  6.  Posts,  Gains,  586,  600  sqq. 
Dadabhai  Narsidus  v.  Sub-Collector  of 
Broach  [1870]  7  Bom.  H.  C.  R.,  A.  C, 
82;  Vifjivaiidas  Ma^havdas  v.  Maho- 
mpd  AH  Khan  [18801 5  Bom.  208  ;  Kunhi 
V.  Changarachan  [1866]  2  Mad.  H.  C.  R., 
313. 


'  [1879]  7  I.  A.  73,  81. 

>  Ibid,  80.  Of.  Grant  v.  Bangsi  Deo 
[1871]  6  B.  L.  R.  652,  656. 

'  [1865]  1  Q.  B.  1,  Rad.  &  M.  277. 

'  [1889]  12  All.  51. 

'  [1893]  20  Cal.,  834.  See  the  ques- 
tion discussed  in  3  C.  W.  N,  oolxxii, 
ccxeii ;  6  C.  W.  N.  ix ;  also  CoUett, 
81-92  ;  Nelson,  95-98  ;  Mukhopadhyay, 
12-19.    Cf.  Lep  Singh  v.  Nimar  Kluisia 
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recover  the' oprpei'ty  on'  the  ground  of  previous  possession  alone 
by  an  interdict  unde  vi,  provided  he  put  forward  his  claim  Interdict 
within  one  year  from  the  date  of  dispossession.  If  he  failed  to 
avail  himself  of  this  special  summary  remedy,  however,  he  had 
to  bring  an  action  for  the  property  and  make  out  his  title.  It 
appears  that  English  lawyers,  notably  Glanvill,  C.  J.,  finding 
that  the  old  English  writ  of  right  was  cumbrous  and  involved 
deliay,  if  not  risk,  and  having  the  precedent  of  Roman  lawyers 
before  them,  invented  the  writ  of  assize.^  This  was  a  real  action, 
which  proved  the  title  of  the  demandant  merely  by  showing 
his  or  his  ancestor's  possession.^  There  were  two  varieties  of 
the  writ  of  assize,  (1)  wort  d'  ancestor,  applicable  where  the 
rightful  heir  was  kept  out  of  possession  owing  to  some  stranger 
having  entered,  and  (2)  nooel  disseisin,  applicable  where  the 
claimant  or  demandant  himself  had  been  turned  out  of  possession. 
These  actions  were  merely  possessory,  they  decided  nothing 
with  respect  to  the  right  to  the  property,  but  only  restored 
the  claimant  to  that  state  or  situation  in  which  he  was  (or 
by  law  ought  to  have  been)  before  the  dispossession  was  com- 
mitted. There  was  no  prejudice  to  the  right  of  ownership,  for, 
if  the  dispossessor  had  any  legal  claim,  he  might  afterwards 
exert  it,  notwithstanding  a  recovery  against  him  in  these  posses- 
sory actions.  "  Only  the  law,"  says  Blackstone,-  "  will  not 
suffer  him  to  be  his  own  judge,  and  either  talce  or  maintain 
possession  of  the  lands,  until  he  hath  recovered  them  by  legal 
means.  "^ 

This  gives 'one  reason  why  the  law  "respects  possession,  even 
if  without  title.     Self-help  is  prohibited  in  the  interest  of  public    Self-help, 
order.'* 

"The  plain  object  is  to  discourage  proceedings  calculated 
to  lead  to  serious  breaches  of  the  peace  and  to  provide  against 

_^  This,  suggests  Bigelow,  was  a  pro-  '  Ibid,    180.      "  Its  object    was    to 

vision  for  trial   by  jury  designed  to  drive  persons  who   wanted  to   eject 

protect  the  economic  man  againsb  the  a  person  into  the   proper  court  and 

military  man,   41   Amer.   L.  Rev.   30.  prevent  them  from  going  witb  a  high 

Lightwood,  Possesion  of  Land,  ch.  v,  hand  and  ejecting  such  person."    Per 

viii.  Edge,  0.  J.,  Wali  Ahmed  Khan  v.  Ajvr 

'2  Pollock  &   Maitland,  Hist.  Eng.  dhia  Kandu  [1891]  13  All.  537,  558. 

Law,  49  ;  4   Law  Q.  Rev.   24  ;    Black-  ■*  2  Pollock  &  Maitland,  op.  cit.  41, 
Stone,  Com.,  bk.  Ill,  185. 
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the  person  who  has  taken  the  law  into  his  own  hands  deriving 
any  benefit  from  the  process."' 

We  will  not  go  into  the  philosophical  question  here,  whether 
the  protection  of  possession  is  protection  of  the  person,^  or  of 
property,^  or  whether  possession  as  such  deserves  protection,  the 
theory  of  law  being  tliat  he  who  possesses  has  by  the  mere  fact 
of  his  possession  more  right  in  the  thing  than  the  noTi-possessor 
has.*  It  is  enough  for  our  present  purposes  to  recognise  that 
the  possessory  action  was  invented  with  the  object  of  providing 
a  special  and  speedy  remedy  to  a  person  who  has  been  forcibly 
dispossessed  of  immoveable  property  against  his  will  and  con- 
sent.^ It  places  even  a  rightful  owner  "  in  the  same  predica- 
ment as  a  mere  wrong-doer,  when  the  act  of  illegal  dispossession 
has  emanated  from  liim."^ 

Another  object  why  the  Legislature  enacted  this  special 
provision  has  been  thus  stated  by  Phear,  J.  :  "  A  person  turned 
out  of  possession  by  a  stranger,  and  in  invoking  the  assistance 
of  a  Court  of  law,  would  come  into  court  seeking  to  eject  one 
who  has  possession,  and,  therefore,  by  the  general  rules  of  pro- 
cedure, the  burden  would  be  placed  upon  him  to  prove  a  prima 
facie  title,  before  the  defendant  would  be  called  upon  :'  whereas, 
had  it  not  been  for  the  high-handed  act  of  violence,  which  had 
turned  the  plaintiff  out  of  possession,  the  defendant  could  not 
have  obtained  the  land  in  question,  except,  upon  the  same 
condition,  oiz.,  of  discharging  the  onus  of  showing  a  primd_ 
facie  title  ;  and  we  imagine  that  the  Legislature  considered  it 


1  Kunhi  V.  Changarachan  [1865]  2 
Mad.  H.  0.  R.,  313,  314.  K  rishnarav  \. 
Yasudcv  [1884]  8  Bom.,  371. 

^  Per  Denman,  C.  J.,  "  These  rights 
of  action  are  given  in  respect  of  the 
immediate  and  present  violation  of 
pos.session,  independently  of  rights 
of  property.  Tliey  are  an  extension 
of  that  protection  which  the  law 
throws  aronnd  the  person."  Rogers 
V.  Spence  [1844]  13  M.  &  W.,  581.  This 
is  Savigny's  view  ;  2  Pollock  &  Mait- 
land,  Hist.,  42.  Cf.  also  Holmes,  Com. 
Laiv,  212. 

,  3  2  Pollock  &Mait]and,  op.  cit.,  42 
(Iheriiig's  view)  ;  see  also  45-fi,  where 
it  is  shown  that  English  law,  both 
medieval  and  modern,  seems  to  accept 


to  the  fall  the  theory  that  every  title 
to  land  has  its  root  in  seisin,  and  the 
title  which  has  its  root  in  tlie  oldest 
seisin  is  the  best  title. 

"  Ibid.  42-3. 

'  Tarini  Mohun  Mosumdar  v.  Giiiiga 
Prasad  Chuckerbiittij  [1887]  14  Cal., 
619.  Cf.  Kalee  Chunder  Sein  v.  Adoo 
Shaikh  [1868]  9  W.  R..  602,  603  ;  Wali 
Ahmed  khan\.  Ajiidhia  Kandu  [1891] 
13  All ,  537,  F.  B. 

°  Kha;ah  Ennetoo}lah  v.  Kishen 
Sooiidnr  [1867]  8  W.  R.,  386,  390. 
Bandu  v.  Aabii  [1890]  15  Bom.,  238,  241. 

'  And  this  would  be  so,  even  where 
the  suit  is  only  for  a  declaration  of 
title,  liassonada  v.  Sitharama  [1864]  2 
Mad.  H.O.R.,  171. 
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advisable  to  do  away  with  tbe  opportunity,  thus  lying  open  to 
powerful  persons,  of  shifting  by  wrongful  act  the  burden  of  proof 
from  their  shoulders  to  those  of  persons  less  able  to  support  it.'" 

By  reason  of  the  introduction  of  improved  forms  of  proce-  English  law. 
dure  and  less  rigid  rales  of  evidence  in  England,  the  necessity 
for  writs  of  assize  has  probably  disappeared.^  They  were  finally 
abolished  by  3  and  4  Will.  IV,  c.  27,  sec.  36,  and  the  law  is 
now  well  settled  that  so  long  as  the  rightful  owner  makes  his 
entry  "  in  a  peaceable  and  easy  manner,"  he  cannot  be  treated 
as  a  trespasser,  and  the  person  previously  in  possession  without 
title  must  vacate.^ 

J  will  now  proceed  to  consider  the  nature  of  the  possessory 
action  recognised  by  the  statute  law  of  India. 

This  is  an  action  to  recover  possession  of  immovable  Possessory 
property  which  may  be  maintained  by  any  person  who  has  India, 
been  dispossessed  of  the  same  (i)  without  his  consent  and 
(ii)  otherwise  than  in  due  course  of  law.  The  plaintiff  there- 
fore may  be  any  person  who  was  in  possession  and  has 
been  dispossessed.  There  is  no  question  of  ownership,  but 
there  must  have  been  such  possession  as  the  law  recognises.  A 
wrong-doer  by  committing  an  act  of  trespass  to-day  cannot  to- 
morrow maintain  a  possessory  action,  if  he  is  in  the  meantime 
turned  out.*  The  reason  is  that  the  wrong-doer  never  acquires 
juridical  or  juristic  possession  of  the  property.  His  possession 
is  not  acquiesced  in  by  the  real  possessor,  any  acts  of  dominion 
on  his  part  therefore  cannot  be  regarded  as  exclusive.^  As 
Bramwell,  L.  J.,  pointed  out  in  Leigh  v.  Jaelt,^  "  Acts  of  user 
are  not  enough  to  take  the  soil  out  of  the  plaintiff  and  vest  it  in 
the  defendant ;   in  order  to   defeat  a  title   by   dispossessing  the 


Plaintiff     in 

juridical 

possession. 


•  Kalee  Cliunder  Sein  v.  Adoo  Shaikh 
[1868]  9  W.  I?,,  COS.  Knnhi  v.  Chbigara- 
chau  [1865]  2  Mad.  H.  C.  R.,  313.  Cf. 
2  Pollock  &  Maitland,  Hist.,  47  ;  Sal- 
mond,  Jur.,  271. 

'  Salmond,  Jxu:,  270-2. 

'  Taylor  v.  Cole  [1789]  3  T.  R.,  292, 
ISm.  ii.  C,  133. 

"  Per  Denman,  O.J.  :  "  A  mere  tres- 
passer cannot  by  the  very  act  of 
trespass,  immediately  and  without 
acq,uiescence,  give  himself  what  the 


law  understands  by  possession  against 
the  person  whom  he  ejects,  and  drive 
him  to  produce  liis  title,  if  lie  can 
without  delay  reinstate  himself  in  his 
former  possession."  Browne  v.  Dawson 
[1840]  12  A.  &  E.,  624. 

'  AmirudiuY.  Mohamad  Jama  I  [1891] 
15  Bom.,  68.5. 

"  [1879]  .5  Ex.  D.,  264,  273.  Cf.  i?afnja- 
woni  V.  Collpctor  of  Klivlna  [lUOO] 
27  Cal.,  943,  P.  0. ;  Vithahlas  v.  «ecre- 
tary  of  State  [1901]  26  Bom.,  416. 
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former  owner,  acts  must  be  done  which  are  inconsistent  with 
his  enjoyment  of  the  soil  for  the  purposes  for  which  he  intended 
to  use  it."  Dispossession  tlierefore  is  constituted  by  "  positive 
acts  which  can  be  referred  only  to  the  intention  of  acquiring 
exclusive  control."'  Under  the  Civil  Law  of  Rome,  a  plaintifE 
could  not  obtain  the  interdict  unde  vi,  unless  he  had  a  juridical 
possession,  i.e,  one  founded  in  right  and  obtained  without  force, 
stealth  or  license.  And  it  was  held,  with  reference  to  section  15, 
Act  XIV  of  1859,  that  the  law  in  India  was  not  different.^  The 
plaintifE  therefore  must  prove  possession,  i.e.,  a  certain  relation 
to  the  thing  of  which  the  use  or  enjoyment  is  in  question,^  and 
this  must  be  a  juridical  or  legal  possession  against  the 
defendant."  But  "  legal  possession,"  as  Sir  F.  Pollock  points 
out,  "  does  not  necessarily  coincide  either  with  actual  physical 
control  or  the  present  power  thereof  (the  '  detention  '  of  Conti- 
nental terminology),  or  with  the  right  to  possess  (constantly 
called  '  property  '  in  our  books),  and  it  need  not  have  a  rightful 
origin."^  But  "physical  control  or  occupation  is  primd  facie 
evidence  that  the  holder  is  in  exercise  (on  his  own  behalf  or  on 
that  of  another)  of  an  actual  legal  possession,  and  then,  if  the 
contrary  does  not  appear,  the  incidents  of  legal  possession 
follow."^  Juristic  possession  {jus  possessionis)  has  been  said  not 
to  depend  on  a  legal  title  to  possess  (jits  possidendl)  like  owner- 
ship, but  simply  on  the  fact  of  a  man's  having  actual  control  of 
a  thing  with  the  intention  of  maintaining  it.'  The  only  question 
of  title,  if  it  is  one,  that  comes  in  issue,  therefore,  in  a  possessory 
action,  is  as  to  the  nature  of  the  plaintiff's  anterior  possession.* 
Mere  custody  will  not  do,  as  in  the  case  of  a  son  occupying  a 
room  in  his  father's  house.'     But  if  there  was  possession,  which 


-    '  Pollock  &  Wriglit,  Pos.,  85. 

'  Dadabhai  Namidas  v.  SiibCoUect- 
or  of  Broach  [1870]  7  Bom.,  H.  0.  R., 
A.  C,  82,  87;  also  Virjivandas  v.  Ma- 
homed AH  [1880]  5  Bom,,  208,  221; 
Amiriidin  v.  Muhamnd  Jamal  [1891] 
15  Bom.,  685  ;  Raj  Krisliiiu  v.  Mvkta- 
ram,  [1910]  12  C.  L.  J..  605.  Cf.  Coke, 
Lit.,  368A ;  Joiiardan  Achurjee  v. 
Barudhun  [1868]  9  W.  R.,  F.  B.  513; 
Sofuoll  Khun  V.  Woopean  Khan 
[1868]  ibid.  123,  in  which  it  was  held 
that  the  possession  of  a  tenant  of  land 
holding  on  after  the  expiry  of  his 


term  was  a  juridical  possessioa,  which 
would  entitle  him  to  claim  this  sum- 
mary remedy,  in  the  event  of  forcible 
dispossessiott  by  the  landlord. 

»  Pollock  &  Wright,  Pos.  29. 

'  Rajavam  v.  A'anclKiud  [1908]5  Bom. 
L.  R.,  225. 
,  'a'o7(s,  328. 

-Ibid.  354. 

'  Poste,  Gains,  610. 

'Euaetoollah  v.  Kishen  Soondur 
[1867]  8  W.R.,  !188,  890  ;  liassa  Chatagir 
V.  Mataiidmal  [1910]  8  1.  C.,  215. 

'  Nritto    Lai    v.      Rajendro    [1895J 
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tlie  law  regards  as  such,  that  is  sufficient,  and,  as  we  have  seen, 
possession  may  be  either  physical  or  constructive,  direct  or 
mediate.     Upon  principle,  therefore,  there  is   no  reason  to  limit  ■-  ' 

the  section  to  those  cases  only  where  "  physical  possession  " 
has  been  disturbed  by  force.     "If  any  one  possesses  a  thing   as  ',-: 

usufructuary,  pledgee,  tenant,  borrower,  or  depositee,  or  in  any  construc- 
similar  capacity  by  virtue  of  which  he  is  entitled  or  bound  with  gjo^^"^*^^" 
respect  to  some  other  person  to  keep  possession  of  the  thing  for  a 
limited  time,  then  that  other  person  has  possession  of  it  also."^ 
The  Calcutta  High  Court,  however,  held  in  Tarini  Mohun 
Mozumdar  v.  Gunga  Prasad^  that  where  A's  tenants  were  per- 
suaded by  B  to  attorn  to  C  and  discontinue  paying  their  rents 
to  A,  the  latter  could  not  proceed  uader  section  9  ;  and  reaffirm- 
ed the  same  view  in  a  later  case.^  A  similar  doctrine  seems  to 
have  found  favour  in  the  Central  Provinces''  and  Oudh.*  But  in 
the  eye  of  the  law  the  possession  of  the  landlord  is  the  possession 
of  the  tenant,  and  vice  versa  ;^  so  also  the  possession  of  a  mort- 
gagee is  the  possession  of  his  mortgagor.'  One  possesses  for 
the  other,  who  possesses  through  liim.^  Where,  therefore,  there 
is  no  conflict  of  interest  between,  say,  a  landlord  and  a  tenant, 
either  may  sue,  the  tenant  on  his  possessory  right,  the  landlord 
for  an  injury  to  the  reversion.^  Where,  therefore,  a  tenant  in 
possession    was    dispossessed,    immediately  before  his   tenancy  ,  , 

terminated,  by  the.  wrongful  act'  of  a  third  party,  the  Madras 
Hiffh  Court  held  that  the  landlord  could  maintain  a  suit  under 
section  9."  Where  tenants  are  in  actual  possession,  the  right 
to  collect  rents  from  them  may  be  restored  to  the  landlord  by 
directing  the  tenants  to  pay  rent  as  heretofore  to  the  landlord 
and  not  to  his  rival  claimant,  until   the  latter   dispossesses  the 


22  Cal.,  562.  In  such  a  case,  the  father 
must  sue. 

'  German  Civil  Code,  ss.  868-871, 
cited  rsalmond,/!n-.,  ed.  i.  308;  Wang  193. 

•  [1887]  14  Cal.,  649  Cf.  Fctdii  Jkala 
V.  Gour  Mohun  Jhala  [1892]  19  Cal  , 
544  571.      ■ 

SiVobtii,  V.  Kaitash  [1910]  15  C.W.  N.  294 
Somitaij  V.  ffeiiTO[19Q2]  6  C.W.N.,  616. 

■*  Viukarshaw  V.  Auantsha,  [1903]  16 
C.  P.  L.  R.,  154. 

'  Abbas  AH  v.  Mohammad  Khan,  Sel. . 
Oa.  243. 


'  Grish  Chunder  v.  Bhugwan  Churi- 
der  [1870]  13  W.  R.  191. 

'  Inayat  Husen\.  AH  Husen  [1897] 
20  All.,  182,  184. 

•  Salmond,  Jur.,  256. 

'  Virjivandas  v.  Mahomed  Ali  Khan 
[1880]  5  Bom.,  208,  220.  Collett.  79.  Cf. 
JBiselow.  L.  C,  355-8.  But  see  Mukho- 
padhyay,  23. 

'°  Jaganiuitha  v.  Rama  Rayer  [1904] 
28  Mad.,  288,  Fold,  in  Sind,  Suhibrakhio 
V,  Jumromal  [19U]  12  I.  C,  190. 
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Partial 
possession 
of  immove- 
able proper- 
ty. 


"Dao  coarse 
of  law." 


former  in  due  course  of  law.'      The   Calcutta  High  Court   sub- 
scribes to  this  view  x\ow} 

Possession  of  immoveable  property  must  necessarily  consist 
of  a  more  or  less  discontinuous  but  exclusive  series  of  acts 
of  dominion,^  and  acts  of  ownership  exercised  over  part  of  the 
property  may  be  evidence  of  possession  over  the  whole.''  "  What 
amounts  to  a  sufficient  occupation  must  depend  upon  the  nature 
of  the  soil,  and  the  uses  to  which  it  is  to  be  applied. "°  For  inst- 
ance, "i£  there  were  an  inclosed  field,  and  a  man  had  turned  his 
cattle  into  it,  and  had  locked  the  gate,  he  might  well  claim  to 
have  a  de  faato  possession  of  the  whole  field  ;  but  if  there  were 
an  uninclosed  common  of  a  mile  in  length,  and  he  turned  one 
horse  on  one  end  of  the  common,  he  could  not  be  said  to  have  a 
de  facto  possession  of  the  whole  length  of  the  common."^  The 
disposesssion  therefore  against  which  redress  is  sought  under 
section  9  need  not  in  every  case  be  total.  Where,  conse- 
quently, the  plaintiff  had  been  only  partially  disturbed,  and 
the  trespasser  acquired  a  joint  possession  with  him,  the  latter 
was  held  competent  to  sue.' 

The  dispossession  next  must  be  contrary  to  the  wishes 
of  the  person  dispossessed^  and  otherwise  than  in  "due 
course  of  law."  This  last  expression  means  the  regular, 
normal  process  and  effect  of  the  law  operating  on  a  matter 
which  has  been  laid  before  it  for  adjudication.    'Where,  therefore, 


'  fintast  V.  Siuag/iano  [1891]  5  M.  L, 
J.  R.,  05  (M.  Aivar,  Ji  ;  Raihnasami- 
pathi  V.  Uamasumi  [1910]  33  Mad.,  452 
455  ;  lia»gaswamy  v.  Krishna  [1911]  8 
I.  0.  844. 

"  NobiH  V.  Kailash  [1910]  12  C.  L.  J. 
483  ;  Akhil  v.  Akhil  [1911]  15  C.  W.  N., 
715. 

'  Pollock  &  Wright,  Pos.,  i50.  Cf. 
Lord  Advocate  V.  Lord  Blantyre  [1870] 
4  A.  C,  770  ;  Ishan  Chiiiuler  v.  Ram 
Ijochun  [1868]  9  W.R.,  79;  Jagabavdhjt 
V.  Diiiabundhu  [1868]  2  B.  L.  R., 
Ap..  30;  Sionsubrumn utia  v.  Secretary 
0/ State  [1885]  9  Mad.,  285. 

'  Joni'S  V.  Williams,  [1837]  2  M.  &  W. 
328;  Lord  Advocate  v.  Young  [1887] 
12A.  C.  644;  Ra/  Krishna  v.  Mnk- 
taram  [1910]  12  C.  L.  J.  COa  ;  Cf. 
Pudar  Hindoo  v.  Mohesh  Chiinder  Sen 
[1873]  20  W.R.  183  ;  Sivasubramanya 


V.  Secrctarij  of  Stotc  [1884-5]  9  Mad., 
285;  Iqbal  linsenv.Nand  ifiis/ioi-e  [1902] 
24  All ,  294  (possession  of  appendages). 

'  Cook  V.  Rider,  16  Piclr..  186,  187 
(Mass.) 

'  I'er  Bramwell,  L.  J.,  Coverdale  \. 
Charlton  [1878]  4  Q.  B.  D.,  118.  Cf. 
Dartmouth  v.  Spittle  [1871]  19  W.  R. 
(Eiig.)  444. 

'  Snbapathi  Chetiiv.  Subraya  Chetti 
[1881]  3  Mad.,  250  ;  Omar  Cliand  v. 
Naivab  Nagim  [1869]  11  W.  R.  229. 

'■BaldeoDas  v.  Maugni  iJom  [1899] 
20  A.  W.  N.  7  (plaintiff  had  himself  let 
defendant  into  possession, -but  latter 
had  subsequently  done  acts  indicating 
intention  to  interfere  with  plaintiff's 
ownership). 

°  Hudruppa  v.  Narasiiigrao,  [1904/ 
29  Bom.  213. 
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a  landlord  ejects  a  ryot  of  Ins  own  authority,  without  the 
intervention  of  a  Court  o£  Ifiw  or  of  the  Collector,  the  ryot,  even 
if  he  is  a  tenant  on  sufferance,  holding  over  after  expiry  of  the 
term  of  his  lease,  can  recover  possession  by  a  summary  action 
without  reference  to  the  title  of  the  landlord  or  his  represen- 
tative to  eject  him.''  But  it  is  not  necessary  that  the  ejectment 
should  have  been  effected  by  the  exercise  of  actual  physical 
force.  Where  tenants  are  dispossessed  in  execution  of  a  decree 
for  khas  possession  against  their  landlord,  the  dispossession 
cannot  be  said  to  be  otherwise  than  in  due  course  of  law^ 

The   dispossession   complained   of  must  be  from  "  immove-    "immoTe- 
'^  '■  ...        able  pro- 

able  property."     There   is   no    definition    of  this    expression  in    perty." 

either  the  Specific  Relief  Act  or  the  Contract  Act  ;  consequently, 
unless  there  be  something  repugnant  in  the  subject  or  the  con- 
text, the  definition  in  the  General  Clauses  Act  may  be  referred 
to.  This  runs  thus:  "  Immoveable  property  shall  include  land, 
benefits  to  arise  out  of  land,  and  things  attached  to  the  earth,  or 
permanently  fastened  to  anything  attached  to  the  earth.^"  This 
definition  clearly  includes  property  both  tangible  or  corporeal 
and  intangible  or  incorporeal.  The  question  has  been  debated 
whether  the  possessory  action  contemplated  by  section  9  may 
be  maintained  in  respect  of  incorporeal  or  intangible  property, 
i.e.,  rights  which  arise  out  of  corporeal  or  tangible  property, 
"  benefits  to  arise  out  of  land  "  (to  adopt  the  words  of  the  legis-  incorporeal 
lature).  Such  a  right  or  benefit  cannot,  strictly  speaking  ,  be 
the  subject  of  possession.  A  right  is  conferred  by  law  and 
removed  by  law. ,  The  exercise  of  such  a  right  may  be  obstruct- 
ed, but  that  entails  no  divestiture  of  the  right,  and  there  is  no 
dispossession  properly  so  called.  The  right  remains  jn  the 
person  in  whose  favour  it  has  been  created  by  the  law,  and 
when  the  obstruction  has  been  removed  or  enjoined,  lie_becomes 
free  to  exercise  the  right  again.  If  there  has  been  an  injury  to 
an  incorporeal  right,  therefore,  the  proper  remedy  seems   to  be 

■  Ibid.  Cf.  Sofaoll  v.  Woopean  [1868J  v.   Gillanders  Arbuthnot  &  Co.  [1899] 

9  W.  R.  123  ;  Jonardun    v.    Haradhuii  26  Cal.,  615. 

[1868]  ibid,  513,   F.   B. ;   Bhagahativ.  '  Kamini  v.   Subed  [1910]  14  C.  W. 

Liiton  [1902]  7  0.  W.  N.,  218  (which  is  N.,  405  ;  Haran  v.  Madan  [1911]   15  C. 

apparently    not    touched    upon  this  W.  ^'.,  956. 

point  by   Tamisiiddin  v.  Ashrub  Ali  '  Act  X  of  1807,  s.  3,  subs  25. 
[1904]  31  Cal.,  647,  F.  B.) .;  Kuidip  Singh 


rights. 
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Fadti  Jhala 
V.  Oour 
Mohan  Jhala. 


an  injunction,  as  also  damages  for  trespass,  and'not  delivery 
of  possession.  The  specific  relief  contemplated  by  section  5  (a) 
of  Act  I  of  1877  is  "  by  taking  possession  of  certain  property 
and  delivering  it  to  a  claimant."  These  words  are  wholly  in- 
applicable to  the  case  of  an  incorporeal  right.  There  seems 
therefore  great  force  in  the  following  obseiwations  of  Petheram, 
C.  J.  :  "The  whole  of  section  9  is  repugnant  to  the  idea  thait 
immoveable  property  in  that  section  includes  an  incorporeal 
right,  such  as  a  right  of  fishing  in  waters  belonging  to  another. 
It  is,  .1  think,  apparent  from  the  section  itself  read  as  a  whole, 
that  the  immoveable  property,  intended  to  be  dealt  with  by  it,  is 
something  of  which  actual  physical  possession  can  be  given 
and  taken,  in  other  words,  some  piece  of  land  or  something 
-permanently  attached  to  the  land,  and  that  the  words  as  they 
appear  in  the  section  cannot  include  an  incorporeal  right, 
which  must  always  remain  in  the  possession  of  its  owner, 
though  he  may  for  any  reason  be  prevented  from  exercis- 
ing it.'" 

In  the  case,  from  one  of  the  judgments  in  which  the 
above  quotation  is  taken,  the  dispute  related  to  a  right  of 
fishing  in  a  kkdl,  the  soil  of  whicli  did  not  belong  to  the  plaintiff. 
In  a  previous  case,^  it  had  been  held  that  since  the  plaintiff  had 
no  right  in  the  land  nor  possession  of  the  land,  section  9  did 
not  apply  to  such  a  right.  The  matter  was  thereupon  referred 
to  the  Full  Bench,  and  the  majority,  consisting  of  Petheram, 
0.  J.,  Ghose  and  O'Kinealy,  JJ.,- confirmed  this  view.  Pigot 
and  Prinsep,  JJ.,  dissented.  The  question  is  exhaustively 
discussed  in  the  several  judgments.  The  minority  seems  to 
have  been  much  impressed  by  the  fact  that  the  qualification 
"  tangible  "  of  "  immoveable  property  "  was  not  to  be  found 
in  section  9,  though  it  was  to  be  found  in  section  145  of  the 
Code  of  Criminal  Procedure,  1882.  Taking  this  to  be  a 
deliberate  omission  on  the  part  of  the  Legislature,  the  Bombay 
High  Court  also  held   a   right   of   fishing   to  be    "immoveable 


'  Fadu  Jhala  v.  Qoiir  Mohan  Jhala 
[1892]  19  Cal.,  544,  547.  Cf.  Fuzlur 
Rahman  v.  Krishnu  Prasad  [1%2]  29 
Oal.,  614  (hat,  possession  of  which  was 


held  by  collecting  tolls  or  rents,  held 
not  to  be  immoveable  property). 

'  Nalabar   Panie    v.    liubir    Parue 
[1890]  IS  Cal.,  80. 
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prftperty  "  witliin  the  meaning  of  section   9,^  and   the  Madras 

Higlj  Court  came  to  a  similar  conclusion  in  respect   of  a   right  ,- ; 

of  iferry.^     Sargent,  G.  J,,  observed  in  the  former  case,    "A   man 

is  said  to  be  in  possession  of  a  right,   when   he   can  exercise   it, 

and  he  recovers  possession   of   an    incorporeal   right,  when   the 

obslruction  which  interfered  with   it,  is  removed."^     But   in   a 

later  case  the  Bombay  High  Court  has  held  that  mere  easements 

are  not  "immoveable  property"  within  the  meaning  of  section  9*. 

A  common   right,  I  may    note  in    passing,    cannot   be    the    Common 
exclusive  property  of  any  individual  member  of  the  community    "^ 
to  whicli  the  right  belongs,  and  so  no  question  in  respect  thereof 
can  arise  under  section  9.^  ' 

The  riesult  then  is  that,  where  a  plaintiff  proves  that  he  had  possessory 
juridical  possession  of  immoveable  property  capable  of  pos-  ^^^^' 
session,  and  was  wrongfully  dispossessed  of  the  same  within  six 
months  of  the  date  of  the  institution  of  the  suit,  he  is  entitled 
to  recover  possession  of  the  land,  with  crops  growing  thereon, 
if  any,*  and  also  costs  of  the  suit.'  This  right  of  suit  can  be 
claimed  by  every  plaintiff,  unless  there  is  some  special  law 
whicli  deprives  him  of  the  benefit  of  the  general  provisions  of 
the  Specific  Relief  Act.^     If   he  dies  M'ithin  the  six  months,  his 


'  Bhiiiidal  faiula  v.  Paiidol  Pos 
PatU  [1887]  12  lioin.,  221.  Some  jur- 
ists have  favoured  this  view.  See 
Salmond,  Jiir.,  266,  where  Baudry- 
Lecantinerie  is  cited  to  the  following 
effect:  "Possession  is  merely  the  exer- 
cise of  a  right ;  in  reality,  it  is  not  the 
tiling  which  we  possess,  but  the  right 
which  we  have  or  claim  to  have  over 
the  thing.  This  is  as  true  of  the 
right  of  ownership  as  of  the  right  of 
servitude  or  usufruct  ;  and  conse- 
quently the  distinction  betwen  the 
possession  of  a  thing  and  the  quasi- 
possession  of  a  righc  is  destitute  of 
a  foundation."  Droit  Civil,  Prescrip- 
tion, s.  199. 

»  Krishiia  v.  Akilandu  [1889]  13 
Mad.,  54.  Of.  iniiasi  y.  ^iungmina 
[1894]  5M.  L.  J.  R.  95,  Uiiuaasmamij 
V.  Ki-ishiia  tlDll]  8  I.  C. '^44  (right 
to  collect  rents  from  tenants  in 
actual  possession). 

"  12  liom  ,  at  225. 

'  Maiigaldus  v.  Jeivaiiram  [i899] 
23  Bom..  6r3.  Cf.  Haro  Dyid  v.  Kris- 
to  Gooiiid  [1872]   17   W.  U.,  7u  (right 

e 


of  way).  The  question  is  well  dis- 
cussed by  iVelson,  «.  R.  A.,  102-6. 
Under  tlie  Common  Law  of  England, 
the  convenient  remedy  of  the  assize 
of  novel  disseisin  wiis  allowed  in  the 
case  of  several  incorporeal  rights 
over  real  estate,  where  they  admitted 
of  exclusive  enjoyment.  But  this 
was  only  an  artilicial  extension  of  thfe 
idea  of  possession  upon  grounds  of 
analogy.  I'ollock  &  Wright,  Pos.,  35, 
36,87-90. 

'  Bcdjan  Muyacha  v.  Nagu  Shraviiclia 
[1874)  2  Bom.,  19.  JusLiiiian,  lib.  11, 
tit.  1,  1-2. 

°  hhivadjee  Pramanick  v  Emam 
Buksh  [1870]  n  W.  &.,  104. 

'  lUidlutkristo  CluilcUinuvis  v.  Kulee 
Prosuiiuo  Uoij  [mi]  15  W.  R.,  268. 
THiih  aiiaudra  Uciss  v.  FcUilcTlStiOi] 
25  Cal.,  803. 

'  Khetra  v.  Pirn  [1911]  13  C.  L.J. 
250  (tenant's  suit  against  unlawfully 
ejecting  landlord,  not  baned  hy  s. 
139,  Act  VI  of  1908,  B.  C.)  nistin- 
guish  Futch  V.  BlKiii-uni  [1911]  146. 
C,  60  (s.  108,  Act  XXll  of  W86). 
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heir  or  representative  may  bring  the  suit.^  It  will  not  avail 
Inadmissible  the  defendant  to  plead  that  he  was  acting  as  rnerely  the  agent 
of  a  third  person,^  or  that  the  plaintiff's  anterior  possession  had 
been  obtained  by  fraud,^  or  that  the  property  in  dispute  formed 
part  of  a  larger,  area  which  belonged  to  him,*  or  that  a 
Magistrate  had  made  an  award  in  his  favour  under  section  145, 
Criminal  Procedure  Cbde,^  or  that  a  Mamlatdar  in  the  Bombay 
Presidency  had  given  him  a  decree.^  Even  in  a  claim  case  under 
section  331  of  the  Code  of  Civil  Procedure,  which  arises  in 
execution  of  a  decree  under  section  9  of  the  Specific  Relief  Act, 
no  question  of  title  can  apparently  be  raised  or  enquired  into,' 
though  the  proceedings  are  in  the  nature  of  a  fresh  suit.^  The 
plaintiff  is  not,  however,  entitled  to  an  injunction  in  a  summary 
action  like  this  ;  nor  can  the  decree  direct  that  the  defendant 
should,  e.g.,  i^iay  damages'  or  the  costs  of  removing  huts  and 
filling  up  excavations.'"  Even  mesne  profits  must  be  separately 
sued  for,  though,  no  doubt,  in  such  separate  suit  the  plaintiff 
may  rely  upon  the  decree  in  the  possessory  suit  as  prima,  facie 
evidence  of  his  title.  But  the  defendant  will  not  be  precluded 
in  this  suit  from  proving  a  better  title  in  himself.-'^  A  decree  in 
a  possessory  suit  has  thus  the  effect  of  shifting  the  onus  of 
proof, ^^  and  if  the  defendant  brings  a  regular  suit  to  establish  his 
title,  he  has  to  allege  and  prove  possession  on  his  own  part 
and  dispossession  by  the  plaintiff." 


Injunction. 


Mesne 
fits. 


pro- 


Burden 
proof. 


of 


'  NrittJ  versus  liajendro  [1895]  22 
Cal.,  562, 

'  Virjivandas  v.  Mahomed  Ali  [1880] 
5  Bom.,  208. 

=  Sayaji  v.  Ramji,  [1881]  5  Bom.,  446. 

■■  Omar  Ghand  v.  Nawab  Na^im 
[1869]  11  W.  R.  229. 

»  In  re  Chytun  Ohunder  lloy  [187S]  20 
W.  R.,  12.  Distinguish  Moore  v.  A/oiio- 
■ran3an[1908]  7  C.  L.  J.,  547.  The  object 
of  s.  9  is  to  restore  possession,  that  of  s. 
145  to  maintain  in  posssesion.  Nugappa 
Y.Badrudin  [1901]  26  Bom.,  353,  358. 
A  magistrate  is  competent  to  proceed 
under  s.  145,.  though  a  suit  under  s.  9 
is  pending,  Kishori  v.  Srinnth  [1908] 
36  Cal.,  370.  As  to  these  two  sections 
see  also  Lolit  y.  Surja  [1901]  28  Cal., 
709. ,  715.  An  order  for  possession 
under  s.  145,  Cr.,P.  C,  confers  no  title, 
Dinomoni  v.  Brojo  Mohini  [1901]  29 
Cal.,  187,  P.  0, 


°  Ramchaiidra  v.  Narsinhacharya 
[18991  24  Bom.,  251,  P.  B.,  where 
Ramchandra  v.  Bhikibai  [1882J  6  Bom., 
477,  is  ccnsidered. 

'  Mohamed  I  sub  v.  Bushotappa  [1903] 
27  Bom.,  302. 

^Nasir  Ali  v.  Meher  Ali  [1895]  22 
Cal..  830. 

°  Tilak  V.  Fatik,   supra. 

■°  Nazi,-  Y.  Ahid  [1911]  8  A.L  J.R., 
910. 

"  Radha  Churn  v.  Zumuroonissa 
[1868]  11  W.  R.,  83.  Cf.  Ziaullah  Sheikh 
V.  Inu  K;i<mfl896]23  Cal.,  693  ;  Shea 
Ruinar  v.  Np,riiin  Das  [1902]  24  AH.,  501. 
"  Ziaullah  Y.  Inu  K/iaii,  supra,  at 
696. 

"Juggnrnath  Deb  v.  Mahomed 
Molceem  [1872]  17  W.  R.,  161  ;  Maevood- 
deen  v.  Oreesh  Chimder  [1867]  7  W.  R., 
230  ;  Surbomohun  v.  Sitrut  [1871]  16 
"W.  R.,  34. 
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But  there  is  no  res  judicata  by  reason  of  the  order  under  Finality  of 
section  9.  An  order  or  decree  made  under  section  9  is  final  in 
the  sense  that  no  appeal  lies  against  it  to  a  superior  tribunal/ 
nor  may  such  an  order  or  decree  be  reviewed.^  But  this  does 
not  mean  that  there  may  not  be  a  rehearing  under  section  108, 
Code  of  Civil  Procedure,  where  there  has  been  no  determination 
of  the  claim  advanced,^  or  revision  by  the  High  Court  under 
section  115,  where  jurisdiction  has  been  shirked.''  The  remedy 
of  the  aggrieved  party  is  a  regular  title  suit.  But  this  summary 
remedy  is  not  available  against  the  Government.^ 

A  point  of  procedural  law  of  some  importance  is — whether    Decree    un- 
in  a  suit  for  ejectment  based  on  the  plaintiff's  title,  if   proof  of    9,in  suit  for 
title  fails,  a  decree  may    be  made   in  his  favour,  in  the  event  of   ®''®°  "'^"^  ' 
his  being  able  to  prove  possession  within  six  months,  as  required 
by  section  9.     There  are  some  old  cases  in  the  Allahabad  Court, 
in   which  it   was  roundly   declared  that   to  a  suit   to  establish  a 
title  section  9  had  no  application,^     But  in  a  later  case,  stress  was 
laid  upon  the  "  most  salutary  object "  which  the  first  paragraph 
of   that  section   had  in    view,  and   the   Court   ruled  that   effect 
should  be  given  to  it,  even  where  the  claim  was  for  damages  and 
for  establishment  of   title,'  and  the  pleading  of   the  right  given 
by  the   section  was  an  after-thought.^     The  Madras  High  Court, 
however,  has  differed,  and    not   v/itliout   reason.     To    regard   a 
suit  partly  as  under   section  9  of  the   Specific   Relief  Act  and 
partly   as  based  on  the  plaintiff's   title,  can   but   lead  to  incon- 
venience and  inconsistency,  in  as  much  as  no  question  as  to  title 
can  be  raised  on  either  side  in  a  possessory  suit  under  the  statute.^ 
The   Allahabad  High  Court  now  agrees  with  the  Madras  Court 
and  has  reverted  to  its  earlier  view." 


1  Distinguisli  Nasir  Aliv.  Meher  Ali 
[1895]  22  Cal.,  830.  See  Sousa  v.  Qulam 
Moidin  [1902]  26  Mad.,  438. 

'  S.  R.  A.,  s.  9,  last  para. 

'Anthony  v.  Diipont  [1881]  4  Mad., 
217. 

'Budruppa  v.  Narsinghrao  [1904]  29 
Bom.,  213.  Bat  see  Bam  Kishan  v.  Jai 
Kishan  [1911]  38  All.,  647. 

*"  No  suit  under  tliis  section  siiall 
be  brought  against  tlie  Government," 
S.  R.  A,,  s.  9,  para.  3. 

"  Wa/id  Ali  v.  Bamsamn  [1884]  4 
A.  W.  N.,  39;    Chuthun  Bai  v.  Sheo- 


ghulam  Bai  [1889]  9  A.  W.  N.,  89. 

'  Bam  Uarakh  v.  Sheodihal  [1893]  15 
AH.,  384. 

« Mousi  V.  KasU  [1897]  17  A.  W.N.,  145; 
Maktula  v.  XuJesujar  [1910]  5  1. 0. 482. 

'  Bumasami  v.  Paraman  [1901]  25 
Mad.,  448.  Distinguish  BadJia  v.  Nabin 
[1870]  5  B.  L.  R..  708,  712,  F.  B. ;  Han- 
mantrav  v.  Secy,  of  State  [1900]  25 
Bom.,  287.  Lachman  v.  Shambhii  7  A. 
L.  J.  R.,  1078  F.  B. 

"  Lachman  v.  Hhambhu  [1910]  33  AH., 
174,  F.  B.,  Pal  Ahirv.  Asgdar  [19111. 8 
A.  L.  J.  R.,  404, 
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So  far  I  have  been  discussing  suits  far  the  recovery  of 
possession  of  immoveable  property.  But  moveable  properly* 
may  also  be  tortiously  transferred  or  detained.  Where  the 
possession  of  the  particular  article  of  moveable  property  in 
question  has  been  wrongfully  transferred  from  the  claimant, 
who  is  entitled  to  its  immediate,  possession,  and  tiie  person  who 
has  possession  or  control  of  it  is  not  the  owner,  he  may  be 
compelled  to  restore  it  to  the  claimant.^  The  transfer  must  be 
wrongful,  that  is,  by  the  commission  o£  an  offence  or  fraud,  so 
that  no  property  passes.  If  the  transfer  be  under  a.contract 
which  is  only  voidable,  then  the  plaintiff  has  to  proceed  under 
the  ordinary  law  of  contract,^  This  is  a  relief  analogous  to  that 
dealt  with  in  section  9,  with  this  distinction  that  the  defendant 
may  prove  his  title  and  defeat  the  plaintiff's  cLaim. 

But  tills  is  not  the  only  instance  where  a  person  entitled 
to  immediate  possession  of  a  moveable  is  allowed  to  recover  it 
in  specie.  In  the  case  of  a  wrongful  detention,  an  adverse 
holding  by  another,  if  the  goods  are  recoverable,  sncli  a.  person 
may  sue  for  them*  Tiie  technical  name  of  this  Jiction  in 
England  was  Detinue.  It  is  in  substance  and  form  an  action 
for  a  wrong  independent  of  contract,^  the  injury  complained 
of  being  not  the  taking  or  the  misuse  and  appropriation  of 
the  goods,  as  it  would  be  in  the  Common  Law  actions  of 
trespass  or  trover  or  conversion,  but  detention,  i.e.,  with- 
holding without  authority',  which,  however,  may  not  necessarily 
be  wrongful,  unless  there  has  been  a  refusal  to  deliver  on 
demand  or  something  amounting  to  it.  The  goods  must  be 
specific,  that  is,  ascertained  and  ascertainable,  but  if  they  have 
ceased  to  be  recoverable,  the  claimant  can  get  only  compen- 
sation.*    If,  however,  the  goods  are  still  available,    tiie    plaintiff 


'  "Moveable  property  "  means  "pro- 
perty of  every  description,  except 
immoveable  property."  Act  X  of 
1807,  s.  3,  siib-s.  34. 

'  .S.  R.  A ,  s.  1 1,  (d),  Karlick 
Churn  v.  G'>palkisto  [1877]  3  Cal., 
264.  In  his  oorniiientary  on  this 
clause  (p.  110),  Nelson  refers  to  Nnt- 
bvowii  v.  Thnrnlnii  [ISO'I]  10  Ves., 
159.  But  as  the  farm-stocit  there  was 
taken  b.v  the  landlord,  who  was  the 
OViiner,  it  ia  apprehended  that    the 


section  of  the  Indian  Act  would  not 
ajjply  to  a  case  of  that  kind. 

3  I.  C.  A.,  s.  108,  and  ilL. 

'  3  Ulackstone,  Com.,  151. 

"Urijdut  V.  Herbert  [1878]  3  0. 
P.  D.,  380;  Dg  I'nsqiiier  v.  Ctidbury 
[1903]  1  K.  a,  104 ;  liuUen  and  Leake, 
370. 

"C.  P.  C,  App.  A  (3)  nos.  32-3. 
Minugeifa  v.  Jut/un-uiii  [1890]  22  Alad., 
478. 
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may  get   them  back  on  showing  a  riglit  to  immediate  possession    Right  to 
in  himself.     It  is  not  necessaiy  that   the   plaintiff,  should   have    possession, 
been  previously    in   possession   or   that   the  goods  should  have 
been  removed  from  his  possession.     It  is  enough    to   found    the 
action  that  he  has  acquired  a  tight  to  present  possession.^     Such 
right    may    arise   out  of    title,   where   the  plaintiff  is  the  owner, 
or  it  may  be  a  special  or  temporary  right,  which  may  liave  been 
either    granted    by   the  owner  or  created  by  law.     A  factor,  e.g., 
to    whom   goods  have  been  consigned,  but  by  whom  they   have 
not   been  received,  has  a  light  to  present  possession.^     So  also  a 
purchaser  of  goods  who  has  paid  the  price    or   has   bought    on         ',■  -r.   , 
qredit,    payment   of  price  being    deferred.'     A  special  right  to         '    ,  ', 
possession,  which  is  not  to  be  identified    with    special  property,* 
may,    when    ajising    by   the  act  of  the  owner,,  take  the  form  of  a 
bailment,^  or  a  lien.^     In  such  a  case,  the  right  to   possession  of   Bailment, 
the  owner  is  temporarily  suspended,  unless  the  bailment  is  of  a 
simple    character.       In    the    latter  case    (e.g ,    loan,    custody, 
carriage,  or  agency),  though  the  bailee  has  legal  possession,  the 
bailor    retains    his    right     to  possession,    and    clearly    either 
may   sue   a   third   person  for   recovery  of  possession.'     Where, 
howevei',    the    bailment  was   not   revocable   at  will,  e.g.,  in  the 
case   of  a   pawn,    hiie   or  lien    under    the   old.  Common   Law  .!  ci 

of  England,  during  the  continuance  of  the  bailment  or  debt, 
the  bailor  or  debtor  having  no  right  to  possession,  apparently 
the  pawnee,  hirer  or  lienee  could  alone  sue.^  The  dis- 
tinction was  more  a  matter  of  procedure  than  principle, 
and  is  out  of  place  in  India.  We  therefore  find  section 
180,  Indian  Contract  Act,  provid.es  that  if  a  third  person 
wrongfully  deprives  the  bailee  of  tlie  use  or  possession  of  the 
goods   bailed,   or  does  ihem  any  injury,  either  the  bailor  or  the 

'S.  R.  A.,s.  10.  'I.  C.  A.,  cli.  ix. 

"^Fowler  v.   Down  [1796]  IB.  &  P.,  '  /hirf,  s.  95  (unpaid  vendor  o£  pro- 

47.  perty.)                 * 

3  I.  0.  A.,  s.  96  ;  Neio  v.  Swain  [1828].  '  Pollock  &   Wright,   Pos,     93,   145. 

34  a  R.,  767.  Cf.    Hhaiiknr     v.    Mohm     Lnl  [1887] 

*  Tljere  may  be  a  riglit  to  possession  11  Bom.,  7(14  ;  Seager  v.  Hiikmn,  [1900] 

without   any    property,  as  in  the  case  24  Bom.,  458  ;  see  also    Greenwood  v. 

of  a  naked  depositary,  and  there  may  Holqnette  [1873]  12  H.  L.  li.  42. 

bo  a  special  property  without  a  right  °  1  he     Knglish    law    is    explained 

to     pos.session,     as  in    the     case    o£  wifh   mnch  learning   in   Ihe  "  Wink- 

the  sender  of  a  letter,  Gee  v.    I'rit-  field  '  [1902]   P.  42,   C.A.,  Radcliffe  & 

chard  [1818]  2  Sw.,  402.    Cbllett,  101.  Miles,.ai9. 
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8.  R.  A.  s. 
10. 


Wrong-doer 
cannot  plead 
jus  tertii. 


Trustee. 


bailee  may  bring  a  suit  againet  a  third  person  for  such  depriva- 
tion or  injury. 

The  illustrations  to  section  10  are  all  cases  of  special  or 
temporary  right  to  present  possession.^  Illustration  (a)  is  the 
case  of  a  legal  life-tenant  who  is  entitled  to  present  possession 
of  the  title-deeds  as  against  a  remainderman.^  Illustrations  (6), 
{d)  and  (e)  are  instances  of  bailments  of  pawn,  custody  and 
carriage  respectively.  Illustration  (c)  recognises  the  right  of 
the  receiver  of  a  letter  to  the  possession  thereof  as  against  the 
writer.^ 

As  an  instance  of  a  special  right  which  arises  independently 
of  any  act  of  the  owner,  may  be  mentioned  the  case  of  a  lost 
article  which  is  found  by  a  stranger.  The  finder  is  entitled,  as 
we  have  seen,  to  hold  it  as  against  the  whole  world  excepting 
the  owner.*  A  wrong-doer  is  not  entitled  to  question  the  title 
of  the  party  in  peaceable  and  quiet  possession  and  set  up  a  jus 
tertii.^  "  It  is  of  the  utmost  importance,"  said  Lord  Campbell, 
C.J.,  "  that  a  man  shall  not,  having  no  good  title  of  his  own  to 
the  property,  be  allowed  to  seize  it,  and  thereby  probably  bring 
about  a  breach  of  the  peace,  and  occasion  great  mischief  and 
confusion."^ 

A  trustee,  who  in  England  is  said  to  have  the  legal  title,'  is 
entitled  to  the  right  to  possession  even  as  against  the  beneficiary, 
and  therefore  the  legisj.ature  has  expressly  provided, — "A 
trustee  may  sue  under  this  section  for  the  possession  of  property 
to  the  beneficial  interest  in  which  the  person  for  whom  he  is 
trustee  is  entitled."^ 

I  have  indicated  above  that  of  the  actions  for  the  recovery 
of  specific  moveables  that  may  be  brought  by  persons  entitled 
to  present  possession   of  them,   some   may   be   directed  even 


*  See  illustrations  in  App.  C. 

2  Lord  Biickhurst's  Case  [1572]  1  Co. 
Rep.  2a ;  Leathes  v.-  Leathes  [1877] 
5  Ch.  D.,  221. 

'  Oliver  v.  Oliver  [1862]  8  Jur.,  N.S., 
512, 

■*  Armory  v.  Delamirie  [1721]  1  Sm. 
L.  C.,  I2th.  ed  396.  As  to  his  responsi- 
bility, see  1.  C.  A.,  s.  71. 

•  Wilgraham  v.  Snow  [1669]  2  Wms. 
Sannd.  87. 

"Jeffries   v.   6.  W.   Ity.  Go.  [1856] 


25  L.  J.,  Q.  B.,  107,  Rad.  &  M.,  315. 

'  The  Indian  Law  makes  no  distinc- 
tion between  a  legal  and  an  equitable 
title  in  the  same  sense. 

*  S.  R.  A.,  s.  10,  expl.  1.  Sathianama 
V.  Saravanabagi  [1894]  18  Mad.,  266, 
272.  Of.  0.  P.  C,  Soh.  I,  Or.  31,  r.  1. 
"Where  a  tenant  for  life  has  only  an 
equitable  estate,  the  trustees  are 
entitled  to  possession  of  the  title- 
deeds,  Dtmcombe  v.  Mayer  [1803]  8 
Ves.,  320. 
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against  persons  who  are  not  the  owners,  but  who  happen  to  be 
in  possession  or  control  of  the  moveable  in  question.  One  such 
case  I  have  already  considered.  There  are  three  other  cases 
provided  for  by  section  11,  Specific  Relief  Act  The  first  is 
"  (a)  when  the  thing  claimed  is  held  by  the  defendant  as  the 
agent  or  trustee  of  the  claimant."  There  is  a  fiduciary  relation- 
ship subsisting  between  the  parties,  arid  equity  will  fasten  upon 
the  conscience  of  the  defendant  and  compel  him  to  make  specific 
delivery.  If  a  trust  or  fiduciary  relation  exists  in  reference  to 
the  chattels,  the  trust  may  be  either  express  or  implied, — it  may 
have  been  created  by  the  contract  or  have  arisen  from  the  acts  or 
omissions  of  the  parties, —and  the  chattels  may  be  either  com- 
mon or  special,  but  a  court  of  equity  will  always  enforce  a  trust.-' 
"  Where  a  fiduciary  relation  subsists  between  the  parties,  whe- 
ther it  be  the  case  of  an  agent  or  a  trustee  or  a  broker,  or  whether 
the  subject-matter  be  stock,  or  cargoes,  or  chattels  of  whatever 
description,  the  court  will  interfere  to  prevent  a  sale,  either  by 
the  party  entrusted  with  the  goods,  or  by  a  person  claiming 
under  him,  through  an  alleged  abuse  of  power. "^  So  said  Lord 
Cottenham  in  the  leading  case  of  Wood  v.  Rowcliffe.^  There 
specific  chattels  were  placed  by  Wood  in  the  possession  of 
Elizabeth  Wright  to  be  held  by  her  as  his  agent,  but,  in  breach 
of  her  duty  to  her  principal,  she  contracted  for  the  sale  of  these 
goods  to  a  third  party.  "  The  question,"  said  Wigram,  V.  C, 
"  is,  whether  a  court  of  equity  will  not,  at  the  suit  of  the  principal, 
restrain  his  agent  from  parting  with  the  possession  of  his  pro- 
perty, by  which  the  plaintiff's  title  would  be  embarrassed,  if  not 
defeated  ?  "  His  Honour  had  no  hesitation  in  answering  the 
question  in  the  affirmative,  and  observed,  "the  right  to  be 
protected  in  the  use  or  beneficial  enjoyment  of  property  in 
specie  is  not  confined  to  articles  possessing  any  peculiar  or 
intrinsic  value."* 


S.  R.  A.,  s. 
11  (a). 

Fiduciary 
relation. 


Wood  V. 
Rowcliffe. 


'  4  Pomeroy,  Eq.,  J.  s.  1402  n. 

'As  to  trusts  of  chattels,  see  note, 
1  Ames,  44. 

"  [1847]  2  Ph,  382  383.  Cf.  also  Fells 
V.  Bead  [1796]  3  Ves.,  70  ;  McGnwin 
V.  Remington,  12  Pa.  St.  56  ;  Biddomoye 
V.  Sittaram  [1879]  4  Cal.,  497. 

'[1844]  3   Hare,  304.     The  illustra- 


tion to  cl.  (a)  of  s.  11,  S.  R.  A.,  is  found- 
ed on  this  case.  It  runs  thus:  "A, 
proceeding  to  Europe,  leaves  his 
furniture  in  charge  of  B,  as  his  agent 
during  his  absence.  B,  without  A'a 
authority,  pledges  the  furniture  to  C, 
and  C,  knowing  that  B  had  no  right 
to  pledge  the  furniture,  advertises 
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Pusey, 


This  leads  us  to  the  consideration  of  the  next  two  cases  : 
s. R.A.,  s.  11  "(b)  wlien   compensation  in   money    would  not   afford    the 

'     ■  claimant  adequate  relief  for  the  loss  of  the  thing  claimed  ; 

"  (c)  when  it  would   be   extremely  difficult  to  ascertain  the 
actual  damage  caused  by  its  loss.'' 
PretiuTO-  An   article   may  not   have  much    intrinsic   value,    but,  by 

affectionis,  .  ^-  ■    .■  ■    i  ■  t        ,.• 

reason  or  peculiar  associations  or  some  special  considerations,  it- 
may  have  obtained  in  the  eyes  of  its  holder  a  value  that  cannot 
be  estimated  in  any  ordinary  medium  of  exchange.  Take  the 
illustration  put  by  the  legiislature,  the  case  of  a  family  idoK 
The  stone  or  metal  of  which  it  is  composed  by  no  means  repre- 
sents its  value.  Non-Hindus  may  call  the  value  that  the  family 
puts  upon  their  idol  sentimental  or  fictitious  or  anything  they 
please.  But  there  can  be  no  doubt  that  if  the  proper  custodian 
of  the  idol  is  deprived  of  its  possession,  no  monetary  compensa- 
tion will  afford  hiin  adequate  relief.  Tiie  leading  English  case 
Puseyv.  upon  the  point  is  Fiisey  v.  Piisey,^  where  the  heir  sued,  and  sued 

with  success,  to  recover  a  horn,  which  bore  an  inscription  and 
which  had  from  time  out  of  mind  been  the  token  by  which  the 
family  estate  had  been  held.  Similar  successful  claims  have 
'  been  brought  in  respect  of  an  old  altar-piece  made  of  silver, 
remarkable  for  a  Greek  inscription  and  dedication  to  Hercules,^ 
dresses,  decorations,  bocks  and  papers  of  a  Masonic  lodge,* 
heirlooms,'*  private  letters,^  a  college  memento  in  the  shape 
of  a  wooden  bowl,"  a  cup  won  as  prize,'  wampum  belts 
belonging  to  Red  Indians,^  and   slaves   (in    America).'     As  was 

it  for  sale.    C  may  be  compelled  to  '  Ovoudugu  Nation  v.  Thuchci;  CI  N. 

deliver    the  liirniLiire  to    A,   for  he  Y.  Supp.,   Iu27,   affd.  05  N.  Y.  Supp., 

holds  it  as  A's  trustee,"  1014. 

'[1084]  2  \Vb.  &  T.,  SUi.  ed.  458, 1  Ver.,  =  Mvrjohy  v.  Chirh,  9  Miss.,  221,  and 

273.    Ilie  report  is  meagre,  .but  the  olher  cases  cited   in  1  Ames,  40.     In 

case,  "said  Lord  £ldon,  "turned  upon  Pcunie  v.    Lisle.     [1849]   Ainbl.   77,   a 

the  prelitim  uffectioiiis,  independent  ot  prayer  tor  specific  deliveiy  of  negroes 

the  circumstance  as  to  tenure,  which  was  refused,  Lord  Uardwicke  observ- 

coiild  not  be  estimated  in  damages,"  ing,  "  that  is  not  necessary,  others  are 

Kitibrouii  V.  Thoriilon  [1804]   10  Ves.,  as   good."      The  case  of  a  favourite 

163.  slave  is,  however,  diffei cut.  As'lajlor 

'X)i(ftec/ Somerset  V.  Coo/tsoii,  [)735],  C.J.,  observed    in    an  old   American 

3  P.  W.,  3UI) ;  2  Wh.  &  T.,  8ili.  ed.  459.  case,  "  For  a  faithful  family  slave  cn- 

'  lAoyd  V.  I. oaring  [18t/2]  0  Ves.,  773.  deared  by  a  long  course  of  service  or 

'  Muccle^fleld  M.  Duvis  [1814]  3  V.&  early  associations,    no  damages  can 

B„  18.  compensate;  for  there  is  no  standard 

'  Vpck  V.  Dock,  180  Pa.,  14.  by  which  the  pilee  of  affection  can  be 

'Beunley  v.  AUyii,  15  Phila.,  97.  adjusled,  and  no  fecale  togiaduate  the 

,  '  W'it/ei/ison  v.  fetiit,  175  Mass.  581.  feelings  of   the  heart."     Wilh'OJiis  v. 
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urged  in    Duke  of  Somerset  v.  Cookson,^  where  the   thing  sued    Duke  of  So- 
.  »  ..  1  ...  ,,,  merset  v. 

for   was   matter  of   curiosity  and   antiquity,   it  would  be  very    cookson. 

hard  that  one  who  comes  by  such  a  piece  of  antiquity  by  wrong, 

or  it  may  be  as  a  trespasser,  should  have  it  in  his  power  to  keep 

the  thing,   paying  only  the  intrinsic   value  of  it :  which   is  like 

a  trespasser's  forcing   the  right  owner   to  part  with   a  curiosity, 

or   matter   of  antiquity,  or  ornament,  nolens   oolens.      Talbot, 

L.C.,  upheld  tlie  broad  contention   that  in  itself  nothing   can  be 

more  reasonable  tlian    that  the    man  who    by  wrong  detains  my 

property,  should  be  compelled  to  restore  it  to  me  again  in  specie. 

Just  as  there  may  be    moveable  articles  of  special  value  to    Rare  and 
.  It.  1  •  1        ■        1  1  unique 

their  owner,  but  of  no   general   pecuniary  value  in.  tliemselves,    moveables. 

so  there  may  be  other  moveable  articles  of  such  great  rarity 
and  value  that  they  cannot  be  replaced  by  money. '^  Such  aie 
many  works  of  art,  unique  and  uncommon,  or  at  any  rate  not 
susceptible  of  reproduction  at  will.  Tlie  Indian  legislature  gives 
as  instances  a  picture  by  a  dead. painter  and  a  pair  of  rare 
China  vases,  and  says,  "  the  articles  are  of  too  special  .a  charac- 
ter to  bear  an  ascertainable  market  value. "^  It  will  probably 
be  admitted  on  all  hands  in  respect  of  such  articles  that  they 
are  of  great  value,  but  the  value  will  depend  upon  such  a 
variety  of  circumstances,— antiquity,  design,  rarity,  etc., — and 
will  be  so  much  a  matter  of  testhetJc  sensibility  and  artistic 
taste,  that  different  people  will  put  different  values  upon  them, 
and  their  loss  cannot  be  compensated  for  by  any  practical  or 
certain  measure  of  damages.  So  in  one  case  monetary  compen- 
sation is  inadequate,  in  the  other  it  is  impracticable.*  Any  dam- 
ages allowed  must  be  in  a  great  measure  conjectural.^  Take  the 
case  of  a  box  of  jewels,^  or  a  finely  carved  cherry  stone,'  or  an 
extraordinarily  wrought  piece  of  plate,'  or  family  pictures.^  The 
owner  is  entitled  to  insist  that  the  value  of  none  of  these  articles 
should  be  left  to  the  estimate  of  a  jury^"  or  to  people  who  have 

Eoicard,  3  Murphy,  74,  80,  2  Keener,  '  Saville  v.  Tancred  [1748]  1  Ves.  Sr. 

50.    Waterman,  23.  101. 

>  [1735]  3  P.  W.  390,  1  Ames,  30.  '  Pearne.  v.  Lisle  [1749]  Amb.  75,  77. 

'  4  Pomeroy,  Eg.  Jur.,  s.  1402  n.  See  '  Ibid,  1  Scotb.,  88. 

also  Vol.  I,  s.  185  ;  S.  P.  s.  12.  "  Arundell  v.   Phipps  [1804]  10  Ves., 

'  S.R.  A.,  s.  11,  cl.  M,  i».  139. 

'  Of.  4  Pomeroy,  Eq.  Jur.,  p.  1401  ;  S.  '°  Cf.  per  Wood,   V.   C,  /fowling  v. 

P.,  42.  Betjpmaim    [1862]  2  J.  &  H.,  544,   1 

'  Of.  2  Story,  Eg.,  s.  722  (a).  Ames,  41. 

10 
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not  his  feelings.^  The  rale,  however,  is  not  to  be  capriciously 
extended.  As  an  American  court  observed,  "  These  are  cases 
which  have  their  foundation  in  the  refinement  o£  society,  and 
those  affections  of  the  heart  which  it  would  be  a  reproach  to  the 
country  not  to  indulge.  But  still  they  depend  on  the  plain, 
tangible  principle  that  there  is  no  adequate  remedy  at  law,  and 
the  principle  must  not  be  extended  to  cases  founded  in  weakness 
and  folly.  It  would,  therefore,  be  a  perversion  of  the  rule  toapply 
it  to  the  delivery  of  a  favourite  spaniel  or  a  lady's  lapdog."^ 
needs.  This  particular  exercise  of  the   jurisdiction,   however,  ex- 

tends to  suits  to  compel  the  delivery  of  deeds,  muniments  of 
title,  and  other  written  instruments,  for  the  value  of  these 
cannot,  with  any  reasonable  certainty,  be  estimated  in  money.^ 

Before  leaving  this   subject,   it  will  be  worth  while  to  note 
a  point  of   procedure  in  respect  of   sections  10  and  11,  Specific 

Relief  Act.     When  a  suit  is  instituted  under  section  10,  the  de- 
C  P.  c 
Sch.  I  or.  20,    cree  will  be  framed  under  or.  20,  r.  30,  sch.  I,  of  the  Code  of  Civil 

""■  Procedure.     It   will   be  a  decree  for  the  delivery  of  the  specific 

moveables  in  suit  and  will  "  also  state  the  amount  of  money 
to  be  paid  as  an  alternative,  if  delivery  cannot  be  had.'"*  To 
this  may  be  added  a  further  sum  by  way  of  compensation 
for  any  special   loss  caused  by   the  wrongful    detention.^     This 

Or.  2J,  r.3i.  clecree  may  under  or.  21,  r.  31  be  enforced  by  the  attachment 
of  the  judgment-debtor's  property  or  the  imprisonment  of  his 
person  or  both,  if  the  seizure  and  deliveiy  of  the  specific  move- 
able is  not  practicable.  The  defendant  consequently  has  not 
the  option,  allowed  to  him  formerly  by  the  English  law,  to  pay 
the  damages  and  retain  the  goods. 

C.  P.  C,  When,    on    the     other    hand,    a   suit    is  '  instituted   under 

section  11,^  the  decree   is   for   specific   delivery   of   the   article 

1  Cf.  per  Loughborough,  L.C,  Fells  ton  [1849]  51  Am.  Dec,  584  (valuable 

V.  Bend  [1796]  3  Yes,  70.  private    mapsi,    Battalion     Westerly 

'  Lining  v.  Geddes,  16  Am.  Dec,  606,  Hifles    v.    Swan,    84   Am.  St.  R.,   849 

6  R.  C,  646,  (books  of  a  militia  company). 

'  Pomeroy,  Eq.  Jur.,  ss.  185,   1402h.  "  Kashee  v.  Debkristo,  [1871]  16  "W. 

Jackson  V.   Butler   [1742]   2  Atk  ,  306  R.,  240. 

(mortgage  deeds),  Qoodale  v.  Gooclale  '  Ibid  ;  Bombay   Trading     Corpora- 

[1848]    16    i=im.,    316     (securities    of  tion  v.  Mirsah  Mahomed  [hlS]   19  W. 

estate),  Gibson  v.  Ingo  [1847]  6  Hare,  R.,  123.  As  to  the  measure  of  damages, 

112   (certiflcato  of  registry  of  ship),  see  Collet,  102  sgt/. 

Beresford  v.  Driver  [1852]  16   Beav,,  "See  form  of  plaint  App.  A  (8),  no.  39 

134  (title-deeds),  McGouinY.Reming-  Act  V  of  1908. 
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in  question,  and  may  be  enforced  under  or.  21,  r.  32  of  the 
Code.  Here,  too,  the  judgment-debtor  may  be  imprisoned,  and 
his  property  attached,  but  the  attachment  may  last  for  a  year, 
and  if  the  decree-holder  has  applied  for  the  sale  of  the  attached 
property,  the  court  may  sell  same  and  award  to  iiim  out  of 
the  sale-proceeds  "  such  compensation  as  it  thinks  fit."  This 
compensation  may  or  may  not  include  the  value  of  the  particular 
article  of  moveable  property  in  question,  whereas  the  damages 
awarded  by  or.  20,  r.  10  are  paid  as  an  alternative  and  the  right 
of  the  plaintiff  determines  upon  payment  of  these  damages  in 
full.  Besides,  an  attachment  of  property  imder  or.  21,  r.  31 
remains  in  force  for  only  six  months.  "The  amount  of  legal 
coercion,  which  can  be  brought  against  a  defendant  to  enforce 
a  decree  for  specific  delivery  under  section  11,  is  therefore 
clearly  greater  than  that  which  can  be  employed  to  enforce  a 
decree  under  section  10."  ' 

'  Nelson,  S.  B.  A.,  115. 


LECTURE  IIL 


Specific 
performance 
of  contract. 


Asreements 
other  than 
contracts. 


CONTRACTS  ENFORCEABLE. 

I  now  proceed  to  consider  the  second  bianch  of  specific 
relief  administered  in  British  India,  which  is  given  by  "  order- 
ing a  party  to  do  the  very  act  which  he  is  under  an  obligation 
to  do.'"  "  Obligation  "  includes  every  duty  enforceable  by  law. ^ 
Consequently,  whenever  a  man  finds  himself  under  a  liability  to 
do  or  forbear  from  doing  anything,  he  lies  under  an  obligation. 
The  liability  may  spring  out  of  either  a  contract  or  a  tort.  But  an 
"obligation  to  do,"  as  distinguished  from  an  "  obligation  to 
forbear,"  is  a  positive  duty  generally  imposed  by  contract.  It 
is  whpn  one  undertakes  to  do  something  that  an  obligation 
results  which  finds  its  solution  in  action  ;  it  is  ordinarily  by 
agreement  that  one  becomes  bound  to  perform  acts  in  the  law. 
This  form  of  specific  relief,  therefore,  may  be  briefly,  if  loosely, 
described  as  the  "specific  performance  of  contract,"^  and  the 
granting  of  it  constitutes  a  jurisdiction  that  is  at  once  extensive, 
important  and  beneficent. 

Section  4  of  the  Specific  Relief  Act  provides  :  "  Except  where 
it  is  herein  otherwise  expressly  provided,  nothing  in  this  Act 
shall  be  deemed  (a)  to  give  any  right  to  relief  in  respect  of  any 
agreement  which  is  not  a  contract."*  Section  10  of  the  Indian 
Contract  Act  declares:  "All  agreements  are  contracts  if  they 
are  made  by  the  free  consent  of  parties  competent  to  contract 
for  a  lawful  consideration  with  a  lawful  object  and  are  not 
hereby  expressly  declared   to  be  void."     This  is  developed  and 


>  S.R.  A.,  s.  5  (b). 

'  S.R.  A.,  s.  3.  This  definition  is 
wider  than  that  adopted  by  English 
lawyers.    See  T  Austin,  Jitr.,  7. 

'  This,  Sir  Edwarfl  Fry'  defines  as 
"  its  actual  execution  according'  to  its 
stipulations  and  terms."  S.  P.,  2.  See 
also  Langdell,  Eq.  J.,  78.  The  more 
correct  expression  to  use  is   'specific 


reparation  for  breach  of  contract,' ibid, 
40-1,  vide  ante,  p.  28  ;  but  lawyers  have 
got  so  accustomerl  to  the  other  ex- 
pression that  I  have  not  thought  it 
necessary  to  abandon  it. 

"  Of.  "  Equity  will  never  make  that 
a  good  agreement  which  is  not  good 
by  law,"  Normandy  v.  Devonshire 
[1697]  2  Freeman,  216. 
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applied  by  the  more  specific  provisions  of  the  following  sections 
in  the  second  chapter,  and  a  number  of  agreements  is  expressly 
declared  to  be  void  in  sections  24-30.  I  have  already  dealt  with 
the  general  nature  of  a  contract,  and  I  will  have  hereafter  to 
deal. specially  with  its  various  essentials.  What  I  want  to  make 
clear  at  this  stage  is  that,  for  purposes  of  specific  performance, 
the  law  "does  not  recognise  an  agreement  that  is  not  a  contract. 
We  shall  find  presently  that  even  among  contracts  there' are 
not  a  few  which  are  not  specifically  executed,  and  we  shall  have 
to  examine  tlie  grounds  upon  which  such  exclusion  is  justified. 
But  void  agreements^  and  void  contracts^  a  student  of  the  law 
of  specific  relief  may  for  the  present  leave  out  of  consideration. 
A  voidable  contract,  it  should  be  noted,  however,  stands  on  a 
different  footing.  It  is  enforceable  at  the  option  of  one  or  more 
of  the  parties  to  the  contract,^  and  consequently  may,  if  other- 
wise proper,  be  executed  according  to  its  terms,  at  their  instance. 
We  may  therefore  exclude  from  our  consideration  void  agree- 
ments, and  also,  it  seems,  agreements  of  imperfect  obligation.* 
There  may  be  things  a  man  is  morally  or  spiritually  bound  to 
do.  Two  friends  may  come  to  a  mutual  understanding  that 
they  will  not  compete  with  one  another  in  trade  or  business. 
There  may  be  things  agreed  to  without  any  intention  of  creating 
a  jural  relation.  1  may  ask  a  friend  to  dinner,  and  he  may 
agree  to  come.*  In  such  cases,  we  have  no  agreement  which  is 
a  contract,  and  they  lie  outside  the  pale  of  the  Specific  Relief 
Act,  if  not  of  all  law  whatsoever. 

We  may  then  start  with  the  negative  proposition  that  no 
agreement  which  is  not  a  contract  shall  be  enforced  in  specie. 
From  such  a  pioposition  we  cannot  clearly  deduce  the  universal 
affirmative,  "  all  contracts  shall  be  enforced  in  specie."  We 
find  therefore  the  Indian  legislature   speaking   of   (a)  contracts 

^  I.  C.  A.,  s.  2  (g).  It  must    be   concerned    -with   duties 

Ibid,  s.  2  (j).  and     rights      which      can  be    dealt 

'  Ibid,  s.  2  (t).  with  by   a  court  of  justice.    And  it 

''  Collett,  70.  must  be  the  intention  of  the  parties 

"  Cf.  Polloclj,  Con.  (W.  W.),  S  :  "  The  that   the    matter    in    hand    shall    if 

agreement  must  he  in  our  old   Bng-  necessary   be    so  dealt    with    or  at 

lish  phrase  an  act  in  the  law;  that  least  they  must  not  have  the  contrary 

is,  it  must  be  on    the   face  of    the  intention."     This  is  Savigny's    view, 

matter  capable  of  having  legal  effects,  and  seems  to  be  unexceptionable. 
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Contracts  to 
be  fairly  and 
liberally 
performed. 


Jurisdiction 
of  specific 
perform- 
ance. 


whicli  may  be  specifically  enforced,  and  (6)  contracts  which 
cannot  be  specifically  enforced.^  But  I  am  not  at  all  siire  that 
the  latter  expression  is  quite  the  correct  one  to  use,  or  that  it 
is  appropriate  in  respect  of  all  .the  various  kinds  of  contracts 
enumerated  in  section  21.  Lord  St.  Leonards  in  a  classic 
judgment'  expressed  the  principle  thus  :  "  That  principle  is 
to  bind  men's  consciences  to  a  fair  and  liberal  performance  of 
their  agreements.  I  have  always  thought  you  may  attribute 
a  great  deal  of  the  right  feeling  and  fair  dealing  that  exists 
between  Englishmen  to  the  exercise  of  this  jurisdiction.  Men 
are  not  suffered  by  the  law  of  this  country  to  depart  from 
their  contracts  at  their  pleasure.  It  does  not  leave  the  party 
with  whom  the  contract  has  been  broken  to  the  mere  chance 
of  what  a  jury  may  give  in  the  shape  of  damages,^  but  it 
enforces,  where  it  can,  the  literal  performance  of  the  contract ; 
and  this  I  believe  has  mainly  tended  to  produce  the  good 
faith  that  exists  to  a  greater  extent  in  this  country  than  in 
many  others."  Contracts  are  entered  into  with  the  object  of 
being  performed,  and  the  law  of  contract  has  been  described 
by  Sir  F.  Pollock  as  "  the  endeavour  of  the  State,  a  more  or 
less  imperfect  one  by  the  nature  of  the  case,  to  establish  a 
positive  sanction  for  the  expectation  of  good  faith  which  has 
grown  up  in  the  mutual  dealings  of  men  of  average  right- 
mindedness.'"*  "  Accordingly,"  says  the  learned  author,  "  the 
most  popular  description  of  a  contract  that  can  be  given  is  also 
the  most  exact  one,  viz.,  that  it  is  a  promise  or  set  of  promises 
which  the  law  will  enforce."^  The  aim  and  object  of  the  law 
therefore  is  and  should  be  to  enforce  the  promise  according  to 
its  terms  and  in  the  spirit  of  its  intent,  literally  and  liberallj'-. 
We  should  therefore  be  involving  ourselves  in  a  moral  absur- 
dity (to  adopt  the  words  of  Westbury,  L.  0.),  if  we  pretend  to 
declare  a  contract  binding  and  yet  refuse  to  extend  to  it  the 
only  remedy  and  the  only  mode  of  execution  that  can  secure  to 
the   contracting  parties  the  real  benefit  of  the  covenant  ^    "  No 


'  S.  R.  A.,  pt.  11,  ch.  II,  ss.  12,  21. 

'  Lumley  v.  Wagner  [1852]  21  L.  J. 
Oh.  898,  902,  6  K.  0.  658. 

^Of.  Muncie  Natural  Ous  Co.  v. 
Muncie,  60  L.  R.  A.,«822. 


'  Oon.(W.W.),  1. 
'  ibid. 

'  Hunt  V.  Hunt  [1862]  4  De  G.  P.  & 
J.,  221,  1  Ames,  132, 
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principle  can  be  more  sacred/'  said  Jessel,  M.  R,,  "  than  that 
a  man  shall  be  compelled  to  perform  his  contract."  In  all 
cases  "-where  a  court  of  equity  has  jurisdiction  to  enforce  the 
specific  performance  of  contracts,  and  persons  voluntarily,  with- 
out any  fraud,  accident  or  mistake,  enter  into  contracts,  the 
jurisdiction  shoald  be  exercised.'"  "  To  my  mind,"  says  Far- 
well,  J.,  "  the  whole  doctcine  of  specific  performance  rests  on  the 
ground  tiiat  a  man  is  entitled  in  equity  to  have  in  specie  the 
specific  article  for  which  he  has  contracted,  and  he  is  not  bound 
to  take  damages  instead.  The  right  to  sue  on  the  contract  is 
the  same  in  law  and  in  equity,  but  the  remedies  differ,  and  the 
court  of  equity  will  grant  the  equitable  remedy  in  all  cases, 
unless  there  has  been  some  conduct  on  the  part  oE  the  plaintiff 
disentitling  him  to  the  relief  in  equity,  or  in  some  rare  instances 
unless  there  has  been  a  great  hardship  imposed  on  an  innocent 
grantor  or  lessor  by  reason  of  some  mistake  which  he  has  made, 
although  the  other  party  has  not  contributed  to  it."^  So  Ame- 
rican judges  have  observed :  "Every  contract,  the  subject  of 
which  is  susceptible  of  substantial  enjoyment,  should  be  enforced, 
provided  always  the  circumstances  surrounding  connected 
with  the  contract  bring  it  within  the  rules  entitling  the  party 
to  equitable  relief."^  "  In  such  cases,  a  court  of  equity  will 
decree  specific  performance  as  a  matter  of  course  where 
the  contract  is  in  writing,  is  fair  and  certain,  is  upon  an  ade- 
quate consideration  and  is  capable  of  being  enforced.'"*  All 
the  above  quotations,  however,  recognise  certain  restrictions 
upon  the  right  to  enforce  specific  relief.  It  is  no  doubt  true 
that  in  some  cases  a  court  may  find  the  granting  of  such  relief 
impracticable.  It  is  difficult  for  a  court  to  enforce  specifically  a 
contract  which  runs  into  minute  particulars  and  involves  super- 
vision, possibly  by  a  technical  master  or  expert,  for  a  long 
period  of  time.  So  it  is  di£B.cult  for  a  court  to  compel  a  person 
to  carry  out  both  in  letter  and  in  spirit  a  contract,  the  proper 
and  honest   execution  of  which  depends   on  his    volition.     It  is 


'  Leech  V.   Schw^der    [1874]  9    Ch..  ^Johnson  v.  Rickett,  5  Calif,  218; 

467,  43  L.J.  Oh.,    488.   Cf.   Davis  v.  Bruck  v.  Tucker,  i2  ibid,  347;  Water- 

Matu7»S?ii()(3[1911]38Cal.  805,P.C.  man,  14. 

'  Hexter  v.  Pearce  [1901]   1   Cb,  341,  "  Chance  v.  Beall,    20    Ga.,      143  ; 

.346,  69,  L.  J.  Ch.  146,  148.  Waterman,  14. 
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not  that  courts  have  not  sometimes  sought  to  surmount  these 
difficulties  and  practically  and  substantially  secure  specific 
performance,  albeit  without  making  a  direct  order.  The  arm 
of  the  law  is  long  enough  to  reacli  almost  every  violator  of  the 
law.^  Biit  therfe  may  be  practical  difficulties  and  the  law 
may,  in  view  of  all  tlie  circumstances,  prefer  to  stay  its  hand. 
The  restrictions,  however,  which  are  contemplated  above  do  not 
owe  their  existence  oven  raainlj'  to  such  practical  difficulties. 
"  The  law,"  says  Dean  Bigelow,  "  is  necessarily  a  continuous 
stream  from  past  times  down  which  to  our  own  day  survivals 
of  other  social  states  and  the  wreckage  of  other  times  have 
floated.  To  change  the  figure,  the  law  is  handicapped  in 
all  its  branches  with  historical  survivals."^  And  it  is  to  these 
historical  survivals  that  we  must  look  for  the  explanation  of 
the  restrictions. 

One  historical  fact  which  even  in  India  we  cannot  afford  to 
lose  sight  of  is  that  the  Courts  in  England  were  formerly  divid- 
ed as  Courts  of  Law  and  Courts  of  Equity.  In  India,  we  never 
had  and  now  have  not  any  such  division,  and  even  in  England 
the  Judicature  Act  of  1873  effected  an  amalgamation.  Every 
division  of  the  High  Couit  in  England  therefore  now  possesses 
the  jurisdiction  to  grant  the  primarily  equitable  relief  of  spe- 
cific performance.'  But  the  text-books  still  repeat  the  rule  that 
where  there  is  a  remedy  at  law,  equity  will  not  interfere,*-— 
it  is  the  "  fundamental  rule  of  equity  jurisdiction  that  there  is 
not  a  plain,  adequate  and  complete  remedy  at  law."°  There 
was  a  constant  reference  in  the  older  cases  to  what  a  Court 
of  law  would  or  would  not  do  with  respect  to  a  particular 
contract  and,  as  equity  was  said  to  follow  the  law,  a  learned 
Chief  Justice  in  England  went  so  far  as  to  say,  "  I  take 
this  to  be  a  certain  clear  rule  of  equity  that  a  specific 
perfoniance  shall  never  be  compelled,  for  the  not  doing  of 
which  the  law   would   not  give  damages."  ^     The  rule   in  this 


1  Of.  Fisrher  v.  fier.retnrii  of  State 
[1898]  22  Mad.,  270,  283,  P.  C. 

'  Geiitralieation  and  the  Law, 
Intr.,  3. 

3  Dart,  V.  &  P.,  1(123. 

■•  Waterman,  12  :  Pomeroy,  S.  P.,  s. 
4 :  Fry,  20 ;    Strahan   and    Eenrick, 


Equity,  362. 
'  Per  Sheldon,  J.,  Parker  v.  Garri- 
son [1871]  61  HI.,  250,  1  Ames,  46. 
"  Raymond,  C.  J.,  in  Bettesworth  v. 
Dean  and  Chapter  of  St  Patil's,  [1723] 
Sel.    Ch.  Cas.  67,  69.     Tlie  decision 
was  reversed  by  tlie  House  of  Lords. 
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form  did  not  command  the  assent  of  a  later  Lord  Chancellor/ 
and  has  been  said  to  be  confined  to  cases  in  which  the  party 
was  not  entitled  to  any  remedy  at  law  and  there  was  no  equity  to 
be  administered  beyond  the  law.^  But  1  refer  to  it  here  to  show 
how  the  equitable  jurisdiction  grew  in  intimate  relationship 
with  and  by  constant  reference  to  the  legal. 

The  next  historical  fact  to  bear  in  mind  is  that  the  remedy 
that  the  old  courts  of  law  in  England  granted  in  cases  of  breach 
of  contract  was  damages  .or  monetary  compensation.  To  quote  ^'^^^y^°^^ 
Sir  Edward  Fry's  felicitous  language,  "  The  Common  Law 
treats  as  universal  a  proposition  which  is  for  the  most  part 
but  not  universally  true,  namely,  that  money  is  a  measure  of 
every  loss."^  Where  the  contract  relates,  e.g.,  to  the  sale  of 
an  ordinary  article  of  merchandise,  say  corn  or  coal  or  even 
live-stock  which  is  easily  available  in  the  market,  it  is  clear 
that  if  the  defaulting  party  pays  the  difference  between  the 
value  at  which  it  can  be  purchased  in  the  bazar  and  that 
stipulated,  the  plaintiff  may  purchase  an  exactly  similar  article 
in  the  market  and  thiis  gain  what  he  had  bargained  for  and 
sustain  no  loss.*  The  courts  of  law,  reflecting  possibly  the 
spirit  of  the  age,  proceeded  upon  this  ground  and  refused  to  re- 
cognise that  the  subject-matter  of  the  contract  in  dispute  might 
be  of  a  special  or  unique  character.  It  is  thus  that  law,  which 
really  is  the  creature  of  the  social  forces  and  economic  ideas  at 
work  at  the  time  when  it  is  in  the  making,^  and  which  origi- 
nally aimed  at  specific  relief  rather  than  damages,^  gradually  lost 
sight  of  the  fact  that  such  relief  was  the  primary  relief,  and 
endeavoured  to  measure  every  loss  in  the  ordinary  medium  of 
exchange.  But  all  contracts  cannot  be  reduced, to  a  stereotyped 
pattern.  Where  there  is  a  promise  to  pay  money  in  considera- 
tion of  a  similar  payment  or  promise,   there  can  be  no  difficulty. 


'  Lord  Macclesfield  in  Cannel  v. 
Bitclde,  [1724]  2  P.  Wms.  244,  1  Scott, 
100:  "  Neither  is  it  a  true  rule  that 
where  an  action  cannot  be  brought 
at  law  on  an  agreement  for  damages, 
there  a  suit  will  not  lie  in  equity  for 
a  specific  performance." 

"2  Story,  Bq.,  s.  739.  The  maxim 
only  means  such  a  contract  as  the 

U 


law  would  have  recognised  if  sued 
in  proper  time  and  under  proper 
circumstances,  White  v.  Butcher,  6 
Jones,  Eq..  231  ;  Waterman,  12. 

3  Fry,  26. 

'  2  Story,  Eq.,  s.  746. 

'  See  Centralization  and  the  Law, 
passim. 

'  Ante,  189. 
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But  there  may  be  a  promise  to  do  or  omit  some  act  or  acts  in 
consideration  either  of  a  promise  to  pay  or  a  payment  of  money 
or  of  the  doing  or  undertaking  to  do  certain  acts.  Whatever 
the  consideration  in  this  case  the  act  is  what  is  bargained  .for 
and  not  a  sum  of  money.*  Damages  are  ordinarily  baaed  upon 
the  general  value  of  the  subject-matter,  i.e.,  its  value  to  persons 
generally,  and  not  upon  any  special  value  which  it  may  have  for 
the  contracting  party  or  any  special  relations  in  which  it  may 
stand  to  him.^  So  judicial  conscience  was  roused  again  and  it 
vyas  realised  that  pecuniary  compensation  did  not  always  make 
for  perfect  and  complete  justice.^  Hence  the  equitable  remedy 
of  the  specific  performance  of  contracts  came  to  be  administered 
as  a  substitute  for  the  legal  remedy  of  compensation  whenever 
this  legal  remedy  was  deemed  to  be  inadequate  or  impracticable. 
And  even  some  Common  Law  judges  wanted  apparently  to 
think  that  they  were  granting  specifi.c  relief  when  they  made 
a  decree  for  damages.  Lord  Mansfield,  0.  J.,  e.g.,  is  reported 
to  have  observed,  "Pecuniary  damages  upon  a  contract  for  the 
payment  of  money  are  from  the  nature  of  the  thing  a  specific 
performance."" 

The  foundation  and  measure  of  the  equitable  jurisdiction  is 
thus  the  desire  to  do  justice  which  the  legal  remedy  would  fail  to 
give.  This  justice  is  primarily  due  to  the  plaintiS,  but  not  exclu- 
sively, for  the  equities  of  the  defendant  are  also  to  be  protected.^ 

formance.  It  is  evident  that  the  con- 
sequences of  the  two  payments  would 
therefore  he_  different."  S'.  P.,  7.  C/. 
Ram  iSaran  v.  Dalip,  [1910]  6  1.  0.  704 
(surpesligi  lease,  possession  not  deli- 
vered, suit  for  money)  ;  Konditgari 
V.  Kavupati  [1912]  15  1.  C.,  352 
(suit  to  recover  money  on  fulfilment 
of  condition);  Anuusami  v.  Hamasaini 
[19U]  22  1.  (J.,  39. 

'  "Wrst,  in  a  suit  for  the  specific 
performance  of  a  bilateral  contract, 
the  two  sides  of  which  constitute 
mutual  and  concurrent  conditions, 
there  is  no  difference  between  the 
plaintiff  and  the  defendant  os  suc/i,  i.e., 
they  are  boih  plaintiffs  and  both 
defendants,  and  any  decree  which  is 
maue  is  in  favour  of  both  and  against 
both.  Secondly,  in  such  a  suit  it 
does  not  follow  that  the  defendant- 
still  less  that  the  defendant  alone — 
has  broken  the  c»n tract.    Th«  contract 


'  Pomeroy,  &'.  P.,  s.  6. 

■>■  Ibid,  a.  9. 

=  "  The  principle  which  is  material 
to  be  considered  is  that  the  Court 
gives  specific  performance  instead 
of  damages  only  when  it  can  by 
that  means  "do  more  perfect  and 
complete  justice,"  per  Lord  Sel- 
borne,  Wilson  v.  i\urthamiHoa  liy., 
[1874]  9  Ch.  Ap.,  279,..  2«4.  Cf.  per 
Stuart,  V.C.,  Ord  v  Johnntoii,  [Ib55] 
1  Jur,  N.-H.,  1063,  1064,  1  Scott,  4U. 

'Johnson  \.  Bland  [1760]  2  Burr., 
1086.  As  Sir  E.  Fry  points  out, 
this  remark  is  not  strictly  accurate. 
'•No  doubt  the  sum  agreed  to  be  paid 
will  be  the  measure  of  damages  and 
the  amount  paid  will  be  the  same 
whether  the  contract  be  performed  or 
broken.  But  in  the  former  case  the 
money  is  paid  in  performance  of 
the  contract,  in  the  latter  case  it  is 
paid  as   satisfaction  for  its  non-per- 
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Specific  performance  is  therefore,  says  Pomeroy,  a  conscious 
attempt  on  the  part  of  the  court  to  do  complete  justice  to 
both  the  parties  with  respect  to  all  the  juridical  relations 
growing  out  of  the  contract  between  them.^  We  may  conse- 
quently adopt  the  broad  principle  that  a  contract  will  be 
enforced  in  specie  where  the  ends  of  justice  can  alone 
be  thereby  subserved.^  The  jurisdiction  depending  upon 
this  broad  principle  is,  according  to  Pomeroy,  exercised  in 
two  classes  of  cases  :  (i)  "  Where  the  subject-matter  of  the 
contract  is  of  such  a  special  nature,  or  of  such  a  peculiar 
value^  that  the  damages,  when  ascertained  according  to  legal 
rules,  would  not  be  a  just  and  reasonable  substitute  for 
or  representation  of  that  subject-matter  in  the  hands  of  the 
party  who  is  entitled  to  its  benefit — or,  in  brief,  where  the 
damages  are  inadequate,  (ii)  Where  from  some  special  and 
practical  features  or  incidents  of  the  contract  inhering  either 
in  its  subject-matter,  in  its  terms,  or  in  the  relations  of  the 
parties,  it  is  impossible  to  arrive  at  a  legal  measure  of  dam- 
ages at  all,  or  at  least  with  an\'  sufficient  degree  of  certainty, 
so  that  no  real  compensation  can  be  obtained  by  means  of  an 
action  at  law — or,  in  brief,  where  damages  are  impraoticable."^ 

This  classification  is  at  once  comprehensive  and  logical 
and  it  will  be  found  to  embrace  the  three  classes  dealt  with 
in  clauses  (6),  (c)  and  (d)  of  section  12,  Specific  Belief  Act. 
The  Indian  legislature  adds  one  more  class,  viz.,  "(a)  when  the 
act  agreed  to  be  done  is  in  the  performance  wholly  Or  partly 
of  a  trust."  English  writers  distinguish  this  class  upon  the 
ground  that  a  trust  is  a  matter  within  the  exclusive  jurisdiction 
of  a  Court  of  Equity,  and  relief  is  granted  in  the  case  of  a  trust 
without  any  consideration  of  the  nature  of  the  "legal"  relief 
available  to  the  plaintiff.*  In  many  parts  of  India,  however, 
the  execution  of  trusts  is  as  innch  governed  by  statute   law°   as 
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or  (b)  im- 
practicable. 


Execution  of 
trusts. 


may  iiava  been  broken  by  botlx  par- 
ties, or  it  may  have  been  broken  by 
the  plaintiff  alone."  Langdell,  Eq. 
J.,  45747. 

1  S.  P.,  3  II ;  4  Eg.  J.,  s.  1401,  where 
Buxton  \.  Lister,  i  IMi.,  383;  Wright 
V.  Be//,  5  'Moe,  325-9 ;  Adderley 
V.  Dixon,  1  Sim.  &  8t,  6U7-10;   and 


Ord  V.  Johnsion,  1  Jur,,  n,  s.,  1063,  1064, 
are  cited. 

*  t^kiiiner  v.  Morris  Oanal  and  Bank- 
ing Co.,  27  N.  J.  Bq,  364 ;  4  Pomeroy 
Bq.  J.,  s.  1403. 

3  &.  p,  s.  8  ;  4  Eq  J.  s.  1401. 

"  Pry,  16  ;  Lewin,  Trusts,  ISr 

'Act  II  of  1882. 
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the  specific  performance  of  contracts,  and  our  law  here  doee  not 
recognise  any  distinction  between  legal  and  equitable  estates. 
It  will  be  proper  therefore  to  advert,  though  briefly,  to  this 
class  of  cases. 

It  is  desirable  to  note  first  of  all  that  a  trust  may  in  some 
respects  be  regarded  as  a  contractual  obligation.  In  fact,  some 
Scottish  and  American  writers  treat  of  trusts  as  a  species  of  real 
contract.^  Indian  law  loots  upon  it  as  an  obligation  annexed 
to  the  ownership  of  property,  as  the  definition  in  the  Indian 
Trust  Act  makes  manifest :  "  A  trust  is  an  obligation  annexed 
to  the  ownership  of  property  and  arising  out  of  a  confidence 
accepted  by  the  owner  or  declared  and  accepted  by  him 
for  the  benefit  of  another  or  of  anothei-  and  the  owner."^ 
The  contract  here  is  evidently  executed,  and  as  Lord  Selborne 
pointed  out  in  Wolverhampton  and  Walsall  Ry.  Co.  v.  London 
and  N.-W.  Ry.  Go.,^  specific  performance  strictly  so  called 
cannot  be  decreed  in  respect  of  contracts  that  are  not  exe- 
cutory. But  this  does  not  prevent  the  granting  of  specific 
relief,  and  equity  has  always  enforced  every  species  of  fiduciary 
ownership,  be  it  express  or  implied  or  constructive.  If,  says 
Pomeroy,  "  a  trust  or  fiduciary  relation  exists  in  reference 
to  the  chattels,  if  an  express  trust  has  been  created  by  the 
contract  or  an  implied  trust  has  arisen  fi-om  the  acts  or 
omissions  of  the  parties,  then  equity  will  exercise  its  juris- 
diction to  compel  the  specific  perfoimance  of  such  a  con- 
tract, whether  the  chattels  are  common  or  special,  since  the 
court  will  always  enforce  a  trust."*  And  the  same  rule  will 
apply  where  the  trust  relates  to  rea]t5^  "The  only -thing 
enquired  of  in  a  Court  of  Equity,"  says  Stoiy,  "  is  whether  the 
property  bound  by  a  trust  has  come  into  the  hands  of  persons 
who  are  either  bound  to  execute  the  trust  or  to  preserve  the 
property  for  the  persons  entitled  to  it."^  Trusts  will  accord- 
ingly be  enforced  not  only  against  those  persons  who  are 
rightfully   possessed   of  trust   property   as    trustees,    but   also 


'See  the  general  analogy  discussed 
by  Pollock,  Con.  (W.  W.),  280-1 ;  Under- 
bill, Trusts,  4-6, 

2  Act  II  of  1882.  s.  8.  Cf.  Re  Williams, 
Williams   v.  Williams,  [1897]    2    Oh., 


12,  18. 

3  [1873]  16  Eq.,  433,  438. 

"  Eq.  J.,  s.  1402,  see  oases  cited  there ; 
Godefroi,  Trusts,  805,  814. 

'1  Bg.,  S.583,  p.519 
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against  all  persons  who  come  into  the  possession  of  the  property 
bound  by  the  trust  with  notice  of  the  trust.^  The  origin  of  the 
trust  need  not  be  enquired  into.  Thus  if  the  Court  finds  that 
A,  who  held  certain  stock  in  trust  for  B,  has  wrongfully  disposed 
of  the  same,  it  will  compel  A  to  restore  the  same  quantity  of 
stock  to  B/  or  make  over  to  him  what  he  has  sold  it  for  (to- 
gether with  interest  and  any  profit)  or  what  he  has  invested  it 
in^.  Take  again  a  case  where  certain  stock  is  purchased  by  A 
with  B's  money  and  A  declares  that  he  will  hold  it  as  trustee 
for  B.  The  Court  will  here  compel  A  to  transfer  the  stock  to 
the  beneficiary  B.^  The  mere  contract  for  the  sale  and  delivery 
of  a  chattel  cannot,  as  would  a  contract  of  sale  in  the  case  of 
land,  create  a  trust.^  But  if  the  contract  in  regard  to  personalty 
be  complete  so  far  as  the  vendor  is  concerned,  if,  e.g.,  he  has 
been  paid  all  that  he  was  entitled  to  and  has  no  claim  upon 
the  property  arising  from  the  contract,  and  the  contract  only 
remains  unperformed  to  the  extent  (hat  the  property  has  not 
been  delivered  to  the  purchaser,  then  the  vendor  would  become 
a  mere  trustee  of  the  property  for  the  benefit  of  the  purchaser 
and  the  latter  would  be  entitled  to  specific  relief.^ 

A  contract  to  devise  land  by   a   will   where   it   is   definite,    9°'*.*^''^?'^  *° 

devise  land 

clear  and  without  doubt,  may  be  in  effect  enforced  after  the  by  will, 
death  of  the  promisor  by  directing  all  who  claim  under  him 
as  volunteers  to  convey  the  property  in  question.'  Such  a 
contract  is  a  non-testamentary  method  of  disposition  of  property 
and  is  not  subject  to  the  English  Statute  of  Wills.  And  as 
performance  is  riot  due  until  the  time  of  death,  strictly  speaking, 
there  can  be  no  compulsory  specific  performance  by  the  would- 
be  testator.^  But  the  theory  on  which  Courts  proceed  is  to 
construe  such  an  agreement  to  bind  the  property  of  the  testator 

'  Poolnj  V.  Biidd,  [1851]  14  Beav.,  34,  ■■  Stanton  v.  Percival,  [1855]  5  H.  L. 

44;  CUirk  v.  Flint,  22  Pick,  231.  C,  257,  10  B.  R.,  898. 

'8.  R.  A.,  s.  12,  cL  (a),  iU.  'Parker  v.   Garrison,  [1871]  61   HI. 

3  Forrest  v.  Elives,  [1799]  4  Ves.,  492,  250,  1  Ames,  46. 

497  ;  cf.  Act  11  of  1882,  s.  23,  ill.  (g).  "  Pooley  v.  Bitdd,  supra,  43,  51  B.  R., 

But   repugnant  claims  cannot  be  in-  203. 

sisted   upon,   e.g.,  B.  cannot  claim  to  '  Synge  v.  Synge,  [1894]  1  Q.  B.,  486  : 

have  the  stock  replaced  and  interest  Walpole  v.  Orford,  [1797]  3  Ves.   402  ; 

instead    of    dividends,    or    to    have  Logan  v.   WienhoLt,    [1833]  1  01.  &  P., 

the  value  and  dividends,  treating  the  611  ;  Fry,  100  ;  Waterman,  s.  41. 

stock  as  still  existent,  2  Story,  Eq.,  s.  '  2  Pomeroy,  Eg.  It.,  1259-60. 
1263. 
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Breach  of 
trust. 


There  must 
be  a  con- 
tract, 


or  intestate  so  far  as  to  fasten  a  trust  on  it  in  favour  of  the  pro- 
misee, and  to  enforce  such  trust  against  the  heirs  and  personal 
representatives  of  the  deceased  or  others  holding  under  them 
charged  with  notice  of  the  trust.^  There  is  nothing  in  this 
contract  which   is  repugnant  to  public  policj'.^ 

It  remains  to  note  that  an  agreement  to  carry  out  some 
object,  in  itself  not  unlawful,  by  means  of  a  bieach  of  trust  is 
unlawful  and  void.^  Great  indeed  is  the  solicitude  that  Courts 
of  Equity  profess  in  the  matter  of  trusts.  But  this  is  not  the 
place  to  consider  at  greater  length  this  extensive  jurisdiction. 
A  trustee,  e.g.,  may  be  removed,  even  if  he  has  not  been  guilty 
of  misconduct,  where  the  welfare  of  the  beneficiaries  requires 
such  removal.*  And  the  Courts  of  Equity  would  go  so  far  in 
cases  of  trust  that  a  wrong  order  once  made  they  would  review 
and  correct,  where  the  error  was  due  to  misrepresentation  or 
mistake  of  fact.* 

I  now  come  to  cases  of  contract  proper.  The  first  thing 
to  note  is  that  you  cannot  specifically  enforce  a  contract  that 
does  not  exist.  In  the  discussion  that  ensues  therefore  the 
existence  of  a  contract  or  deed,  the  terms  o£  which  are 
before  the  Court,  is  presupposed  and  assumed.^  And  the 
contract  is  assumed  to  be  a  complete  contract.  Where  some 
terms,  e.g.,  have  yet  to  be  settled  and  the  bargain  has  not  been 
struck  there  can  be  no  specific  execution.'     For  the  parties  have 


'"Strictly  speaking  an  agreement 
to  dispose  of  property  by  will  can- 
not be  specifically  enforced,  not  in 
the  lifetime  of  the  party,  because 
all  testamentary  papers  are  from 
their  nature  revocable  ;  not  after  his 
death,  because  it  is  no  longer  pos- 
sible for  him  to  make  a  will,  yet 
courts  of  equity  can  do  what  is  equi- 
valent to  a  specific  performance!  of 
such  an  agreement  by  compelling 
those  upon  whom  the  legal  title  lias 
descended  to  convey  or  deliver  the 
property  in  accordance  with  its 
terms,  upon  the  ground  that  ib  is 
charged  with  a  trust  in  the  bands 
of  the  heir-at-law,  devisee,  personal 
representative  or  purchaser  with 
notice  of  the  agreement,  as  the  case 
may  be."  Burdiae  v.  Burdine,  81  Am. 
St.  R.,  741. 


'  liolmaii  V.  Overall,  80  Ala.,  451,  60 
Am.  Rep.,  107.  Id  re  Paihin  [1892]  3 
Oh.,  510,  Stirling,  J.,  refused  t-pecifio 
performance  against  a  mere  donee 
of  a  testamentary  power  of  appoint- 
ment. 

=  Pollock,  Con.  (W.  W.),  376,  and 
cases  infra. 

'  Lettcmtedt  v.  Broers  [1884]  9  A.  C. 
371,  386. 

'  StuuiQi-  V.  Evans,  [1887]  34  Ch.  D., 
470. 

'  Mcnjaram  v.  Pragdat,  [1882]  5  All., 
44,  51,  per  btuart,  C.  J. 

'  Koylash  C.  Doss  v.  Tariney  0. 
Sintihee,  [1884]  10  Gal.,  588.  In  this 
case,  one  of  sale,  though  the  price  had 
been  fixed,  there  was  no  absolute  pro- 
posal or  undertaking  to  purchase 
and  the  amount  of  the  earnest  money 
had  yet  to  be  ascertained. 
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n<it  come  to  any  contract,  and  it  is  not  the  function  of  the  Court 
tji  njake  a  contract  for  them. 

Having   got  a   contract  then    we   have   next    to    consider   whicii  must 
its  nature.     For   specific   performance   is   granted   where   that   formance  in 
remedy  is  required  by  the  nature  oi  the  contract/  that  is,  when    ^P^"*^- 
the  remedy  given  by  a  Court  of  law  is  imperfect  and  inadequate 
to  fulfil  and  reach  the  real  intent  and  object  of  the  parties.^ 

This,  as  we  have  seen,  means  where  pecuniary  compensation    s.R.  A.,s.  12. 
is  not  available.     The   Indian  Legislature  recognises  three  such 
cases  :  — 

"  {b)  When  there  exists  no  standard  for  ascertaining  the 
actual  damage  caused  by  the  non-performance  of  the 
act  agreed  to  be  done. 

ic)  When  the  act  agreed  to  be  done  is  such  that  pecuniary 
compensation  for  its  non-performance  would  not 
afford  adequate  relief. 

(d)  When  it  is  probable  that  pecuniary  compensation  can- 
not be  got  for  the  non-performance  of  the  act  agreed 
to  be  done."^ 

I  will  presently  consider  different  classes  of  contract  with 
reference  to  the  principles  embodied  in  these  clauses.  But 
before  I  proceed  to  do  so  I  may  point  out  that  the  distinction 
between  the  first  two  clauses  above  corresponds  to  that  between 
clauses  (c)  and  (b)  of  section  11,  Specific  Relief  Act,  already 
discussed.  The  subject-matter  of  the  contract  in  either  case  is 
of  special  character,  it  may'have  for  the  party  complaining  a 
value  over  and  above  any  pecuniary  estimate  or  it  may  be  in- 
capable of  being  reproduced  by  money  damages.  As  an  instance 
of  the  former  class  the  case  of  Fells  v,  Read^  may  be  referred  to. 
The  suit  there  was  brought  to  recover  a  silver  tobacco  box 
which  was  adorned  with  engravings  of  public  transactions  and 
heads  of  distinguished  persons.     Loughborough,  L,  C,  decreed 


FelU  V. 
Read- 


'  "  Upon  the  whole  it  may  be  said 
that  jurisdiction  will  depend  exclu- 
sively upon  the  nature  of  the  thing 
contracted ,  for,  wherever  the  court 
can  tjee  its  w^y  to  laying  down  an 
absolute  riile  ;  but  where  it  cannot, 
it  would  be  too  much  to  say  that  all 
evidence    as  to  the  views  and  inten- 


tions with  which  the  thing  was  con- 
tracted for  in  ihe  particular  case  will 
be  excluded."    Langdell,  Eq.  J.,  49. 

'  Per  Westbnry,  L.  C,  Bunt  v.  Bunt, 
[1862]  4  DeG.  F.  &  J,  221,  t  Ames, 
132. 

'S.  R.  A.,s.  12. 

*  [1796]  3  Yes.,  70,, 2. Scott,  37,    „ 
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the  claim  and  said,  "  The  Pusey  horn,  the  patera  of  the  Duke 
of  Somerset  were  things  of  that  sort  of  value  that  a  jury 
might  not  give  two  pence  beyond  the  weight.  It  was  not  to 
be  cast  to  the  estimation  of  people  who  had  not  those  feel- 
ings. ...It  would  be  great  injustice  if  ah  individual  cannot 
have  his  property  without  being  liable  to  the  estimate  of 
people  who  have  not  his  feelings  upon  it."  The  Court  there- 
fore recognises  and  allows  for  what  is  known  as  pretiwn 
affectionis. 
Paike  V.  The  second  class  may  be  illustrated  by  the  case  of  Falke  v. 

Gray.  Qray^  where  the  plaintiff  sought  to  enforce  a  contract  for  the 

sale  of  two  rare  China  jars  of  much  antiquity.  The  price 
settled  between  the  parties  was  £40,  but  Kindersley,  V.  C, 
found  that  the  jars  were  articles  of  unusual  beauty,  rarity  and 
distinction,  and  their  value  must  be  both  artificial  and  fluctua- 
ting, depending  upon  the  taste  and  caprice  of  the  community. 
His  Honour  therefore  should  have  had  no  hesitation  in  decree- 
ing specific  performance,  but  for  some  special  circumstances 
which  were  to  be  found  in  this  case.  The  ground  of  the  deci- 
sion in  such  cases  would  therefore  be  (to  quote  Story)  the  utter 
uncertainty  of  any  calculation  of  damages,  which  must  in  such' 
cases  be  in  a  great  measure  conjectural.^ 
Unique  The  above  are  cases  of  unique  or   exceptional  chattels.     A 

chattels.  painting  by  Titian,^  the  arch  stone,  the  spandrel  stone  and  the 
Bramley  fall  stone  from  old  Westminister  Bridge,  after  it  had 
been  dismantled,*  a  barge,^  a  foreign  ship,^  a  yacht,'  letters  and 

I  [1859]  4  Drew.,   458,   62  E.  R.,  250.  '  Thorn  \.' Commissioners  of  Wm-hs, 

Of.  S.  R.  A.,  s.  12,  ol.  (h),  ill. :  A  agrees  [1863]  32  Beav.,  490. 

to  buy  and  B  agrees  to  sell  a  picture  ^  Claringbould  v    Curtis,   [1852]  21 

by  a  dead  painter  and  two  rare  China  L.J.  Ch.,  541.    The  claim  in  this  case 

vases.  A  may  compel  B  specifically  to  included  the   cargo.    "  A  vessel  en- 

pertorm  this  contract,  for  there  is  no  gaged  under  a  charter-party  ought  to 

standard  for  ascertaining  the   actual  be  regarded  as  a  chattel  of  a  peculiar 

damage  which  would  be  caused  by  its  value    to  the  charterer,"   said   Lord 

non-performance.  Chelmsford  in   DeMattos  v.     Gibson, 

»2  Eq,  s.  722a,  p.  42.  [1859]  4  DeG.  &  J.,  276,  I  Ames,  104. 

"  Lowther  v.  Loivther,  [1806]  13  Yes.,  '  Hart  v.  Herwiij,  [1873]  8  Ch.,  860  ; 

95.    Cf.  S.  R.  A.,,  s.  12,  cl.  (c),  ill:     A  see  about  this  case  Pry, s.  130.     It  is. 

contracts  with  B   to  paint  a  picture  extremely  doubtful  if  an  Indian  Court 

for  B  who  agrees  to  pay  therefor  Rs.  would  have  assumed    jurisdiction  in 

1,000,  etc.  Note  here,  the  picture  had  such  a  case. 

been  painted,  otherwise  there  could  '  Batthyany  v.  Bouch,  [1881]   50  L 

be  no  specific  performance  under  S.  J.Q.  B.,  421. 
R.  A.,  S.  21,  cl.  (b). 
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papers  relating  to  a  title,*  a  promissory  note,^:  private .  papers, 
maps  and.  charts,'  a  news-paper  business,  and  the  printing  plant 
and.  materials  used  in  the  said  business,*  heirlooms,*  and  even 
slaves,^  have  been  treated  as  such  chattels,  and  bills  in  respect 
of  them  have  been  sustained.  Even  i£  the  thing  sought  to  be  re- 
covered is  susceptible  of  reproductiou  or  substitution,  chancery 
will  interfere  if  damages  cannot  be  so  estimated  as  to  cover  pre- 
sent loss  or  compensate  its  future  consequent  inconvenience.' 
But  though  an  artist  is  entitled  to  insist  that  the  value  of 
his  picture  should  not  be  left  to  the  estimate  of  a  jury^ — or  a  Price  fixed, 
judge  in  India, — where  the  parties  have  by  agreement  fixed  a 
price,  the  non-payment  of  that  price  will  entitle  the  seller  only 
to  damages  to  that  extent.  An  artist  accordingly,  who  agreed 
to  sell  his  picture  of  "  The  Raising  of  Lazarus"  to  some  picture- 
dealers  at  a  given  time  and  under  certain  circumstances  for  the 
sum  of  £300  and  was  paid  only  £50,  was  held  not  entitled  to 
the  surrender  of  the  picture,  as  he  had  himself  fixed  a  value 
for  it.'  This  value,  being  his  own  estimate,  was  taken  by  the 
Court  to  be  a  sufficient  compensation.'" 

'PatWsonv.  Skillmcin,  Si's.  J.   Eq.  within  his  control;  and  that  there 

344.  was  no  good  reason-why  the  plaintiff 

'  McMulleu-r.Vansant,  73  111.,   190.  should    be    subjected    to    this    risk, 

The   maker  of  the    note    had    here  nor  any  injustice  in  compelling  the 

obtained  possession   of    it  from  the  defendant  to  do  what  he  agreed  to  do. 

holder  under  promise  to  return  it  or  Waterman,  20,  n.  3. 

execute    another    note  of  the   same  '  McGowin,  \.  Remington,   [1849]22 

tenour    and  amount,    and  had  then  Pa.,  56,  1  Scott,  91. 

destroyed  it.    He  was  compelled  to  'Brady  v.  Yost,  [IS98]  55  Pac.  542. 

execute  another  note.    In  Tuttle,  v.  '  Sloane  v.  Clauss,  [1901]  59  N.  B. 

Moore,   16  Minn,   123,   an  agreement  R.,  884. 

by  a  holder  of  notes  to  deliver  them  "  Brown  v.  Giliifand,  3  Dess.,  539-; 

up  to  the  maker  to  be  cancelled,,  not-  Sarter  v.    Gordon,  2  Hill,   Oh.   121; 

withstanding  they  were  overdue   and  Snmmers  v.  Bean,  13  Gratt.,  404. 

in  the  hands    of  the  original  payee,  '  J^er  Bell,  J.,  who  continues,  "  And 

was  specifically  enforced.     The  Court  I  take  it  this  is   always  so   where, 

said  that  as  the  defendant  expressly  from  the  nature  of  the  subjectTmatter 

agreed  to  cancel  and  deliver  the  notes,  or  the  immediate  object  of  the  par- 

the  granting  of  the  relief  sought  was  ties,  no  convenient  measure  of  da- 

simply  compelling  the  specific  per-  mages  can  be  ascertained  ;  or,  where 

formance  of  his  express  contract  and  nothing  could  answer  the  justice  of 

was  in  truth  the  only  adequate  and  the  case  but  the  performance  of  a 

complete    remedy  for  the  plaintiff:  contract    in    specie."    McQowin     v.. 

that  if  an  action  were  brought  on    the  liemingtoii,  supra, 

notes  the  plaintiff  might  be  prevent-  '  Per  Page,  Wood,  T.  C,  Dowling  v. 

ed  from  making  a  successful  defence  Betjemann,  [1862]  2  J.  &.   H.,  544, 1 

in  consequence  of  lapse  of  time,  death,  Ames,  41. 

removal    or    forgetfulness    of     wit-  °  Ibid. 

nesses,  the  loss  of  documentary   evi-  "  Pomeroy,  S.  P.,  ISi?. 

^ence,  and  other  contingencies  not  -  ,-  ; 
12      ' 
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D.iraages 
inadequate. 


Chattels 

easily 

available. 


Stock ; 
shares 


But  articles  of  exceptional  value  do  not  exfcaust  the  list  of 
tilings  that  may  form  the  subject-matter  of  contract.  In  fact 
there  is  hardly  anything  that  may  not  form  the  subject  of  con- 
tract. But  even  a  Court  of  Equity  does  not  profess  to  decree  a 
specific  performance  of  contracts  of  every  description.'.  *  By 
reason  of  certain  historical  conditions,  to  which  I  have  adverted 
before,  it  is  only  where  the  legal  remedy  is  inadequate  or 
defective  that  English  Courts  of  Equity  have  felt  called  upon 
to  interfere.  And  the  legal  remedy  is  inadequate  or  defective 
where  the  party  aggrieved  cannot  be  compensated  by  a  decree 
for  money.  Where  the  plaintiff  must  have  tlie  thing  agreed 
upon  in  specie  or  suffer  irreparable  damage^  the  Courts  of 
justice  vindicate  their  name  and  compel  the  defendant  to  per- 
form his  part  of  the  agreement.  The  first  class  of  cases 
therefore  that  we  have  to  consider  is  where  money  damages  are 
an  inadequate  compensation  for  the  breach  of  contract. ,  Let 
us  now  take  some  specific  instances. 

Considering  chattels  or  moveable  objects  at  first,  it  is 
important  to  note  that  some  chattels  are  I'eadily  available  and 
others  are  not.  For  instance,  Government  promissory  notes  or 
stock  may  be  purchased  every  day  in  the  market,  but  not  shares 
in  a  railway  company  which  are  limited  in  number.'  In  the 
leading  case  of  Cud  v.  Rutter*  Parker,  L.  C.  (afterwards  Lord 
Macclesfield),  observed  :  "  ^1000  South  Sea  Stock  whether  it  be 
A,  B,  C,  or  D's  is  the  same  thing  and  in  no  sort  variant."  But 
the  same  observation  would  not  apply  to  stock  or  shares  of  the 
East  India  Company,*  or  the  Patent  Fuel  Company,^  or  the 
Imperial  Mercantile  Ci-edit  Company,'  or  the  Contract  Corpora- 
tion Limited,^  or  to  York  Building  Stock,'  or  even  Neapolitan 
Stock.'"     The  value  of  such  stock  is  uncertain  and  it  is  difficult 


»  Flint  V.  Brandon,  [1803]  8  Ves., 
159,  1  Ames,  69. 

»  Cf.  Errington  v.  Aynesly,  [1788]  2, 
Bro.  Ch.  341. 

'  Dunc.vjt  V.  AWreeht,  [1841]  12  Sim. 
189,  1  Ames,  55;  S/kiic  v.  Fixhev,  [1848] 
2  DeG.  *  Sm.  11,  [1855]  5  DeG.  M.  &  G., 
596  Cf.  S.  R.  A.,  s.  12,  cl.  (c),  ill. 

*  [1719]  1  P.W.  570,  1  Ames,  34. 

'  Gardener  Vs  PuUeti  [1700]  2  Vern., 
394,  23  E.  R.,  863. 


'  Poole  v.Middleton,  [1861]  29  Beav., 
646. 

'  Hawkins  V.  Maltbii,  [1867]  3  Ch.  188, 
(1869)  4  Ch.  100. 

'  Paiitey.  Hiitdiiiisoii,  [1868]  3  Ch.388. 

"  Colt  V.  Nettervile,  [1725]  2  P.  Wms.. 
304.  But  see  Doiison  v.  Westbrook,  5 
Vin.  Ab.,  540,  pi.  22. 

^'Dolnretx.Uuthschild,  [1824]  1  Sim 
&  St.,  590.  But  the  plaintiff  had  here 
also  prayed  for  the  delivery  of  the 
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to  do  justice  by  an  award  of  damages.^  So  where  the  plaintiff 
was  the  purchaser  on  the  refusal  of  or  option  upon  the  stock 
in  a  ateam-boat,  an  American  Court  held  he  "  was  dealing  for 
an  article  which  he  could  not  gO  upon  the  market  and  buy,  and 
which  no  one  could  deliver  to  him  but  the  holder  with  whom 
he  bargained.  The  shares  of  stock  had  for  him  a  peculiar  value 
which  could  not  be  compensated  by  mere  damages  such  as 
would  be  recovered  at  law.  Their  possession  would  enable 
him  to  conti'ol  the  company  and  to  retain  his  possession  as 
master  of  the  vessel."  ^ 

Again  particular  articles  may  be  stocked  or  manufactured  by  ^'''-.'°'|^  °^ 
particular  dealers  only.  In  such  a  case  wiiere  one  of  these  supply, 
dealers  enters  into  a  contract  to  sell  such  articles,  the  contract 
will  be  specifically  enforced  ;  for  even  if  the  manufacture  of  the 
articles  in  question  is  not  guarded  by  a  patent  the  defendant 
has  practically  a  monopoly,  and  "  it  is  impossible  with  an 
approach  to  accuracy  to  ascertain  how  much  the  vendee  would 
suffer  from  not  being  able  to  obtain  such  articles  for  use  in 
his  business."^  In  Rector  of  St.  David's  v.  V7ood,*  for  instance, 
the  defendant  undertook  to  build  an  edifice  with  stone  of  a 
peculiar  kind   and   texture  which  he  alone   could  furnish,   but 

certificates  ■which  would  constitute  him  feree  "   (flairk''ns  v.   Mallbij)  [1867]  3 

propjietorof  the  stock  and  it  further  Ch.,  [1S8.  194],  and  this  seems  to  be  the 

appeared  that  as  he  was  not  the  origi-  better  opinion.     Cf.  Pry,  6S8  ;  Re  Cocil- 

nal  scrip-holder  his  riglit  to  maintain  port   China  Co..  [1895]  2  Ch.,  404.   It  is 

in  action  at  law  was  doubtful.     Aeon-  generally  the  duty  of  a  purchaser  to 

tract   to   pay   dividends  in  a  specified  procure  registration   and  the  vendor 

way  was  enforced  in  Boin-dmaiiv.  Lafce  may  call     upon     him    for    indemnity 

Shore  Zl.  B  ,  84  N.  Y.,  157.  against  future  calls  In  respect  of  the 

'  Waterman,  s.  19.     American  Courts  shares.     S/mjo  v.  Fisfirr,  [1848]  2  DeG. 

do  not  seem  to  be  quite  so   liberal  in  &Sm.,  11,  IViyiine  v.  Price,  [1849]3  DeG. 

decreeing  specific  relief  in  respect  of  &  Sm..  310  ;  Walker  v.  Burtlett,  [t8,56] 

corpora: e  stock.     See   Pomeroy,  S.  P.,  18  C.  B.,  845  ;  Euaiis  v.  TTood,  [1867]  5 

ss.  18, 19  ;  3  Page,  Con.,  s.  16.^)0.  Eq.,  9  ;    Paine  v.  Bulchiiison,  [1888]  3 

-^  Bumgardner  v.  l-euvitt,  [1891]    35  Oh.,  388. 

W.  Va.,  194  ;  12  L.  R.  A.,  778  ;  6    R.  C,  '  Per  Devens,  J  ,   Arlams  v.  Messin- 

646.    An  agreement   for  the  sale    of  gej',  f  1888]  147  Mass.,   185,  1  Ames,- 51 

shares  in  a  company  will  be  specific-  Cf.  Hapgoodv.  Rnsenstock.   23  Fed.  R. 

ally  enforced  even  if  the  sale  is  made  86  ;  2  I'omeroy.  Eg.  ft.  s.  749.  Cf.  Hughes 

subject  to  approval  by  the  Directors,  v.  Groeme,  [1864]    SZ  L.  J.,   Q.  B.,   ;-135, 

unless  isemble)  the    latter  refuse  to  where  upon  a  sale  of  goods  of  special 

permit  the  sale  (Poole  v.   M iddleton)  mercantile  valne,  inasmuch  as  expor- 

[1861]  29   Beav.,   646;   Bervtivgham   v.  table    free    of    duty,    no    other   like 

Slieriddii,  [1864]  38  Beav.,   660.      But  goods  being  in  the  market  at  the  time, 

Lord  Chelmsford  said  in  a  later  case,  seller  was  enjoined  from  disposing  of 

"  The  Directors  may  decline  to  regis-  the  goods  in  breach  of  contract, 

ter,  but  the  transaction  is  complete  *  (Oregon)  41  Am.  St.  Rep.,  860 ;  6  R. 

as     between   transferor     and   trans-  0. 647, 
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having  furnished  enough  to  build  two-thirds  of  the  walls,' 
he  refused  to  go  on.  The  Court  granted  specific  performance 
because,  if  the  defendant  was  not  required  to  furnish  the 
residue,  it  would  be  necessary  to  use  other  stone  and  thus 
"  destroy  the  harmony  and  beauty  of  the  building  or  to  tear 
down  the  part  already  built  and  re-build  with  other  materials." 
So  in  Equitable  Oaslight  Go.  v.  Baltimore  Goal  Tar  etc.  Manu- 
facturing Go.^  specific  performance  was  decreed  of  a  contract 
to  sell  coal-tar  which  the  plaintiff  wanted  for  fulfilling  exist- 
ing contracts  and  which  it  was  impossible  to  obtain  other- 
wise than  by  purchasing  "  in  other  and  distant  cities  and 
transporting  the  same  at  a  great  expense  and  loss,  the  amount 
of  which  it  is  impossible  to  estimate  in  advance."  A  similar 
case  was  that  of  Gloucester  Isinglass' &  Glue  Go.  v,  Russia  Gement 
Oo,^.  where  a  contract  to  furnish  fish-stins  for  the  manufacture  of 
glue  was  specifically  enforced.  The  Court  found  that  fish-skins 
were  of  a  very  limited  production,  that  most  of  the  producers 
were  under  a  contract  with  the  defendant  company,  and  that 
unless  relief  were  given  the  plaintiff  company  would  find  it 
very  difficult,  if  not  impossible,  to  carry  on  their  business.  In 
all  these  cases  the  contract  is  made  under  special  circum- 
stances and  for  purposes  requiring  specific  performance  to 
render  it  of  value.^ 
Xeeessity  Lord  Hardwicke  suggested  an  analogous  case  in  Buxton  v. 

Lister :  "  A  man  may  contract  for  the  purchase  of  a  great 
quantity  of  timber  as  a  ship  carpenter  by  reason  of  the  vicinity 
of  the  timber."^  And  if  the  ship-builder  is  under  contract  to 
complete  the  ship  by  a  given  time  and  the  seller  fails  to  supply 
the  timber,  an  award  of  damages  would  hardly  answer  the  justice 
of  the  case.^  But  a  distinction  should  here  be  made  between 
necessity  and  mere  convenience.  A  contract  therefore  for  the 
sale   of  a  quantity  of   coal  from  a   neighbouring   mine,  which, 

I  [1884]   63  Md.,  285,  2   Keener,  35.  =  [1891]  154  Mass.,  92,  12  L.  R.  A., 

The  Court  adopted  Pomeroy's  propo-  563;  2  Keener,  51. 

sition  "  that  a  contract  for  the  sale  '  Clark  v.  Flint,  S3  Am.    Dec,  733  ; 

aud  delivery  of    chattels  which  are  Lawson,  Con.,  575. 

essential    in    specie  to  the  plaintifE,  "  [1746]  3  Atk.,  383,  1  Ames,  49. 

and  which  the  defendant  can  supply,  '  Of.    Pollard    v.  Clayton,  [1855]    1 

while  no  one  else  can,  will  be  speoifi-  K.  &  J.,  462,  477. 
cally  enforced,"  S.  P.,  s.  15,  p.  20. 


aud  con- 
venience. 


necesba'ry:'  aetioles. 
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h6\vever,  was  not  alleged  to' be  either  peculiar  or  sndh  as'cbtild 
not  be  got  elsewhere,  was  not  enforced  in  specie  by  Jessel,  M.R.^ 

A  contract  to  sell  a  certain  quantity  of  wood  pulp  annually 
for  a  term  of  years  has  been  enforced  specifically  at  New  York, 
as  the  future  price  of  the  wood  and  the  cost  of  obtaining  it  was 
uncertain  and  damages  were  difficult  to  estimate,  because  of 
tlie  chances  of  destruction  of  the  timber  by  fire  or  possible 
action  of  the  government  in  compulsorily  acquiring  it  for  public 
purposes.^  The  pulp,  however,  was  to  be  made  from  timber 
growing  on  a  specific  tract,  and  the  contract  therefore  in  a  sense 
involved  an  interest  in  realty. 

An  article  may  not  be  of  exceptional  value,  but  it  may  be 
of  peculiar  importance  to  a  person  who  requires  it  for  con- 
ducting a  particular  business.  In  North  v.  Great  Northern  Rail- 
way Go.,^  the  plaintiff  was  a  colliery  owner  who  had  been  using 
certain  waggons  in  his  business.  The  '  defendant  Company 
claimed  to  have  a  lien  upon  these  waggons  and  sought  to  sell 
them.  Stuart,  V.  C,  said,  "  Where  specific  things,  necessary 
for  conducting  a  particular  business,  are  in  the  possession  of 
persons  who  claim  a  lien  upon  them,  and  threaten  an  immediate 
sale,  this  Court  has  undoubted  jurisdiction  to  interfere  by  in- 
junction, and  prevent  irreparable  injury  to  the  debtor,  by  giving 
him  an  opportunity  of  redeeming  assets."  * 

Similarly  suppose  a  man    wants  to  clear   his  land    in  order 
to  turn  it  to  a  particular  sort  of  husbandry  and  sells  the  timber  ■ 
with  that  object,  the  seller  may  claim  that  nothing  can  answer 
the  justice  of  the   case  but  the   performance   of  the    contract  in 
specie.  ^ 

As  some  articles  may  be  necessary  for  a  particular  purpose 
that  the  plaintiff  has  in  hand,  so  others  may  be  necessary  for 
the  enjoyment  of  some  property  possessed  by  the  plaintiff. 
Where,  therefore,  a  landlord  let  to  a  tenant  a  farm  together 
with  the  stock  there  and  afterwards  seized  the  stock  under  a 
distress  and  bill   of  sale,  Lord   Eldon   held  that   there   was  an 


'Fothergill  v.  Rowland,  [1878]  17 
Bq.,  132, 1  Ames,  111,  Cf.  Paddock  v. 
Davenport,  [1890]  107  N.  C,  710,  717. 

^  St.  Regis  Paper  Co.,  v..  Lumber  Co., 
173.,  N.  Y.,  149. 


'  [1860]  2  Gift.  64,  66  B.  R.,  28. 

'  Ibid,  69. 
,    'Per    Hardwicke,   h.C,  Buxton  y. 
Lister,  [1746]  3  Atk.,  383,  I  Ames,  49. 
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entire  contract  to  let  botli  the  estate  and  the  chattels,  and  the 
enjoyment  of  the  latter  was  i-eqiiisite  for  tlie  enjoj'inetit  of  the 
former,  and  the  landlord  was  bound  specifically  to  restore  the 
stock.^  So  a  covenant  in  a  lease  relating  to  alum  works  to 
leave  certain  stock  on  the  premises  was  specifically  enforced, 
because  it  was  found  that  the  non-performance  of  the  covenant 
would  greatly  damage  tlie  trade  at  the  works.^  It  may  be 
generally  said  that  a  stock  of  goods  connected  with  an  existing 
business  has  a  special  and  peculiar  value  in  connection  with  the 
transfer  of  such  business.  A  contract  therefore  to  sell  an  entire 
stock  of  goods^  or  an  interest  in  a  partnership*  will  be  specifi- 
cally enforced.  An  agreement  for  the  sale  of  a  business  as  a 
going  concern  togetlier  with  the  business  premises  is  clearly  a 
subject  for  specific  performance. ° 

Lord  Westbury  seems  to  have  thought  that  where  there 
was  a,  contract  for  the  delivery  of  specific  chattel,  a  court  of 
equity  should  decree  specific  performance.  His  Lordship  said, 
"  A  contract  for  the  sale  of  goods,  as  for  example,  of  500  chests 
of  tea,  is  not  a  contract  which  would  be  specifically  performed, 
because  it  does  not  relate  to  any  chests  of  tea  in  particular; 
but  a  contract  to  sell  500  chests  of  the  particular  kind  of  tea 
which  is  now  in  my  warehouse  in  Gloucester  is  a  contract  re- 
lating to  specific  property,  and  which  would  be  specifically 
performed.  The  buyer  may  maintain  a  suit  in  equity  for  the 
delivery  of  a  specific  chattel  when  it  is  the  subject  of  a  contract 
and  for  an  injunction  (if  necessary)  to  restrain  the  seller  from 
delivering  it  to  any  other  person."^  But  it  may  be  respectfully 
doubted  if  the  rule  is  not  too  broadly  stated  in  the  above  dictum. 
It  is  not  so  much  the  specific  character  of  the  subject-matter  of 
the  contract   which  is   the  real  test,  as   the  importance   of  that 


"  Nutbrown  v.    Thornton,  [1804]   10      359. 
Ves,  159. 

'  Ward  V,  Buckingham,  10  Ves.  161 
(cited).  Periu  v.  Megibben,  53  Fed.,  86 
(sale  of  corporate  stock  of  distiller.y). 

'  Raymond  Syndicati',  v.  Broimi,  124 
Fed.,  80. 

■•  Ralxton  v.  Ihmsen,  204  Pa.  St.,  588  ; 
3  Page,  Coll.,  2469. 

'  Huwskley  v.  Ouiram,  [1892]  3  Ch., 


•  Holrnyd  v.  UnrshaU,  [1862]  10  H. 
L.  C,  209,  210.  Cf.  Tailby  v.  Official 
Receioa;  [1888]  13  A.  C,  52:1,  535.  It 
has  been  suggested  that  in  such  a 
casd  the  option  ought  to  lie  with  the 
purchaser  whether  he  will  have  the 
chattel  contracted  for  or  damages  in 
lieu  thereof.  2  Wh.  &  T.,  8th  ed.  430 
(notes). 
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specific  subject-matter  which  renders  monetary  compensation 
inadequate.  It  is  upon  this  ground  that  an  agreement  entered 
into  to  paj:  in  gold  coins  has  been  specifically  enforced  when 
gold  and  silver  bankbills  have  been  found  to  have  different 
market  values.^  And  where  delivery  of  chattels  is  part  of  a 
contract  otherwise  capable  of  being  enforced,  specific  perfor- 
mance may  be  decreed.^  So  where  a  plaintiff  has  purchased 
several  articles  and  can  be  compensated  in  damages  only  for 
some  he  will  have  a  decree  for  specific  performance  in  res- 
pect of  all*.  A  contract  to  convey  real  and  personal  property 
together,  e.g.,  to  sell  a  furnished  house,*  will  be  enforced  in 
specie. 

A   distinction  has   been    drawn  by  many  judges,  in  exer-    Moveable 
cising    this    equitable    jurisdiction,     betwfeen    personalty    and    fmmoveable 
realty,  or  moveable  and  immoveable  property,   as  Indian  law-    Property, 
yers   are   accustomed   to   call    them.      And   the   Indian   Legis- 
lature has  attempted  to   formulate  this  distinction  in   the  form 
of   a   more   or   less   rigid'  presumption  of  law.     The  explana- 
tion appended   to  section  12  of  the  Specific  Relief   Act  runs 
thus  : — 

"  Unless  and  until  the  contrary  is  proved  the  court  shall 
presume^  that  the  breach  of  a  contract  to  transfer  immoveable 
property  cannot  be  adequately  relieved  by  compensation  in 
money  and  that  the  breach  of  a  contract  to  transfer  moveable 
property  can  be  tlius  relieved." ' 

This  is  unfortunate,  for  though  there  is  no  doubt  that 
Courts  of  Eq^iity  in  England  and  America  act  upon  the  general 
rule  that  contracts  as  to  the  purciiase  of  personal  property  are 
not  specifically  enforced,  as  are  those  which  relate  to  real 
property,  yet  as  has  been  pointed  out  more  than  once,  this 
rule  "  does  not  rest  on  the  ground  of  any  distinction  between 
the  two  classes  of  property   other  than  that  which  arises  from 


1  Of.  Pry,  .05,  where  are  cited,  among  N.  S.,  979. 

others   Heathcote  v.    A'ortfi  Stufford-  '  McOowin  v.    Hemington,  [1849]  12 

shire  By.  Co.  [IS50]   2  Mao.  <fe  G  ,  1 12  ;  Pa.  St.  56,  1  Scott,  90. 

Bnare  v.  Dresser,  [1839]    7  H.  L.  C,  '  Fomler  v.  Sands,  50  AtL,  1067. 

317-8  iper  Lord  CranworMi).  '  Cf.  L   Ev.  A.,  s.    4    (def.    'shall 

'  Halt  V  Hills,  2  Bush,  532  ;  Water-  presume') 

man,  2  .  '  Cf.  Pomeroy,  8.  P.,  14. 

'  Marsh  v.  Milligan,  [1857]  3  Jur., 
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their  character. '"^  Vjce-Ohancellor  Leach  said  in  Adderlyv. 
Dixon  •} 

"Courts  of  Equity  decree  the  specific  performance  of 
contracts  not  upon  any  distinction  between  realty  and  perso- 
nalty, but  because  damages  at  law  may  not  in  the  particular  case 
afford  a  complete  remedy.  Thus  a  Court  of  Equity  decrees 
performance  of  a  contract  for  land  not  because  of  the  real 
nature  of  the  land,  but  because  damages  at  law,  which  must 
be  calculated  upon  the  general  money  value  of  the  land,  may 
not  be  a  complete  remedy  to  the  purchaser,  to  whom  the  land 
may  have  a  peculiar  and  special  value.  So  a  Court  of  Equity 
will  not  generally  decree  performance  of  a  contract  for  the  sale 
~.  of  goods  or  stock,  not  because  of  their  personal  nature,  but 
because  damages  at  law,  calculated  upon  the  market-price  of 
the  stock  or  goods,  are  as  complete  a  remedy  to  the  purchaser 
as  the  delivery  of  the  stock  or  goods  contracted  for  ;  inasmuch 
as,  with  the  damages,  he  may  purchase  the  same  quantity  of 
the  like  stock  or  goods." 

So  Mr.  Justice  Devens  of  the  Supreme  Judicial  Court  of 
Massachusetts  observed  : 

"  Contracts  which  relate  to  real  property  can  necessarily 
be  satisfied  only  by  a  conveyance  of  the  particular  estate  or 
parcel  contracted  for,  while  those  which  relate  to  personal 
property  are  often  fully  satisfied  by  damages  which  enable 
the  party  injured  to  obtain  elsewhere  in  the  market  prop- 
erty precisely  similar  to  that  which  he  had  agreed  to  purchase. 
The  distinction  between  real  and  personal  property  is  entirely 
subordinate  to  the  question  whether  an  adequate  remedy  can 
thus  be  afforded."^ 

The  test  therefore  that  a  Court  should  apply  in  determining 
quacy  of  if  a  particular  contract  should  be  sp.ecifica]]y  enforced  is  not 
whether  the  subject-matter'  of    the  contract     is   moveable   or 

'  Adam»    v.    M  essinger,    [1888]    147  enforce  the  one  and  not   the  other, 

Mass,  185,  1  Ames,   50,    "  It  is  well  but  from  matters  which  are  entirely 

settled,"  says    Pomeroy,    "that    the  incidental     and     collateral    to     the 

different  modes  of  treating  the  two  subject-matter."    S.P.,   11.    But    see 

kinds    of    contracts    do    not  result  Bigelow's  note,  2  Story,  Eg.,  31-2. 

from  any    different    qualities   inher-  *  [1824]  1  Sim.  &  St.,  607  :  i  Ames,  58. 

ent  in  the  very  nature  of  land  and  '  Adams  v.  Messinger,  supra,  1  Ames, 

chattels,  which'  make  it  possible  to  50-1. 
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immoveable  property,  but  whether  the  said  subject-matter  would 
find   a  complete   and   satisfactory  equivalent  in  money.      "If 
damages  would  not  be  a  sufficient   compensation,  the   principle 
on  which  a  Court  of  Equity  decrees  specific  performance,  is  just 
as  applicable  to  a  contract  for  the  sale  and  purchase  of  chattels, 
as  to  a  contract  for  the  sale  and  purchase  of  land.*     But  as  a 
matter  of  experience  we  often  find  that  a  plot  of  land  or  a  house 
has  some  special  features   which  makes  it  an  object  of  desire, 
quite  irrespective  of  its  market-value.^     "  The  locality,  charac- 
ter,  vicinage,   soil,  easements  or  accommodations  of  the  land 
generally  may  give  it  a  peculiar  and  special  value  in  the  eyes  of 
the  purchaser,  so  that  it  cannot  be  replaced  by  other  land  of  the 
same  precise   value,  but  not  having  the  same  precise  local  con- 
veniences or  accommodations  ;  and  therefore  a  compensation  in 
damages  would  not  be  adequate  relief."'     "  One  parcel  of  land 
may  vary  from  and  be  more  commodious,  pleasant  or  convenient 
than  another  parcel  of  land,  "*  besides  it  is  property  of  a  perma- 
nent nature.^  But  the  same  cannot  always  be  said  of  moveables. 
This  matter  of  experience  we   reduce  to  the  form  of  a  rule  of 
practice,  which  in  course  of  time  easily  slides  into  a  stereotyped 
provision  of  positive  law.    As  a  result,  we  find  Courts  of  Equity 
enforcing  in  specie  contracts  for  sale  of  realty  as  a  matter  of 
course,^  whereas  contracts   for  sale  of  personalty  are  weighed 
witli  great  nicety.'     The  explanation  of  this  rule   has   to  be 
sought  in  the  historical  conditions  under  which  the  jurisdiction 
of  the  Court  of  Chancery  has  grown  up,^  and   not  in  any  consi- 
derations of  equity  or  principle.'     For,   strictly  speaking,  it  is 
immaterial  whether  the  contract  relates  to  realty  or  to  personalty, 

'  Per  Kindersley,   V.  C,   Falcke  v.  refused,  because  in  the  individual  case 

Gray  [1869]  4  Drew.,   651.  Cf.  3  Par-  tiiese  reasons  may  not  hold  good,  and 

sons,  Con.,  338.  damages  in  an  action  at  law  may  be 

'"One  landed    estate,    though  of  adequate  relief,"    I  Ponierov,  Eg.  J.,  s. 

precisely  the  same  market-value  as  221  ;  S.  P.,  12.  It  is  doubtful,  however, 

another,  may  be  entirely  different  in  if,  in  view  of  the  provisions  of  s.  12, 

every  other  circumstance  that  malses  (c)  and  Ex  pin.,  and  s.  21  («),  S.  R.  A., 

it  an  object  of  desire,"  Pomeroy,  S.P,  Indian  Courts  will  take   an  equally 

10.  broad  view. 

3  2  Story,  Mq.,  s.  746,  p.  63.  '  Per  Hardwicke,   L.  C ,  Buxton  vj 

*  Per  Parker,  L.  C,  Cud  v.  Itutter  Lister,  supra,  I  Ames,  50 ;  Mechanics' 
[1719]  1  P.  Wms.,  570,  1  Ames,  54.  Bank  v.  Siettnn,  1  Peters,  299,  304. 

'  Per  Hardwicke,   L.  C,  Buxton  v.  '  Pollock,  F.  M.  M.,  22. 

Liste-,'  [1746]  3  Atk.,  383,  1  Ames,  48.  »  Phillips  v.  lierger,  2   Barb.,  609  ; 

•  ".  The  remedy  in    equity    is  not      Pomeroy,  iS.  P.  13  n. 

13 
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in  either  case  it  is  equally  against  conscience  that  a  promisor, 
should  have  a  right  of  election  whether  he  will  perform  his 
contract  or  only  pay  damages  for  the  breach  of  it.  The  restric- 
tion of  the  relief  tlierefore  stands  not  so  much  upon  any  general 
principle  ex  cequo  et  bono,  as  upon  the  general  convenience  of 
leaving  the  promisee  to  his  remedy  in  damages  where  that  will 
be  effective,  that  is,  give  him  a  clear  and  full  compensation.^  A 
contract  therefore  to  sell  a  plot  of  land  or  a  house  will  generally 
be  specifically  performed,^  and  so  will  most  contracts  relating  to 
realty.  For  instance,  there  may  be  a  bond  to  convey  land,' 
or  an  agreement  for  a  tenancy  from  year  to  year,*  or  for  even 
a  shorter  period.^ 

An  agreement  to  give  or  renew  or  assign  a  lease  is  specifically 
enforced.®  Lord  Thurlow  doubted  where  a  man  entitled  to 
an  estate  of  inheritance  agreed  to  mate  a  lease  with  a  covenant 
for  perpetual  renewal,  each  lease  to  contain  the  same  covenant 
for  ever,  such  covenant  was  realJy  intended  by  the  lessor  and 
could  be  executed  by  the  Court.'  But  Lord  Eldon  maintained 
that  decided  cases  had  established  the  rule  that  covenants  of 
this  character  were  to  be  specifically  performed.^  A  covenant 
to  renew  on  the  part  of  the  defendant,  however,  must  be  dis- 
tinctly and  clearly  shown,  and  it  must  appear  that  the  plaintiff 
has  not  been  lacking  in  diligence.^  But  an  agreement  for  a 
perpetual  renewal  will  not  be  inferred  unless  the  intention  is 
expressed  in  a  manner  free  from  all  ambiguity.'" 


1  2  story,  Eg.,  717a. 

^  Lennon  v.  Napper,  [1802]  2  Sch. 
&  L.,  684;  Hriiisraj  Morar  Jee  v. 
Ranchordas  Dhcirmaey  [1905]  7  Bom. 
L.  R ,  319  (contract  to  sell  land  situ- 
ate outside  the  jurisdiction  of  the 
original  side  of  the  Bombay  High 
Court  enforced  by  that  Court) ;  Hari 
Chand  v.  Bum  Mai  [1906]  P.  L.R. 
No.  27  (contract  of  sale  of  land  en- 
tered into  before  the  Punjab  Aliena- 
tion of  Land  Act  came  into  force). 

3  4  Pomeroy,  Eq.  J.,  a.  1402. 

'  Manchester  Brewery  v.  Coombs 
[1901]  2  Ch.,  895  ;  Fawcett,  L.  &  T.  117. 

'Lever  v.  JKoffler,  [1901]  1  Ch., 
543,  (explg.  Clayton  v.  llUngnortli 
[1853]  10  Hare,  451).  Distinguish  Glasse 
V.  Wooleger,  [1897]  41  Sol.  J.,  573  (lease 
for  a  day). 


•  Harding  v.  Metropolitan  Railway 
Co.  [1872]  7  Ch„  154. 

'  tSomerville  v.  Chapman  [1779]  1 
Bro.  Ch.,  61;  Tritton  v.  Foofe  [1789] 
2  ibid,  636 ;  Bees  v.  Dacre,  9  Ves.,  332 
(cited). 

»  Willan  V.  Willan  [1810]  16  Ves  , 
72,  84. 

'  Lennon  v.  Napper  [1802]  2  Sch. 
&  Lef.,  682 ;  Eton  v.  Lyon,  [1798]  3 
Ves.,  690.  In  Jaggi  Lul  v.  Cooper 
[1905]  27  All,  696,  it  was  held,  upon  a 
construction  of  the  lease,  that  time 
was  not  of  the  essence  of  the  contract 
and  the  plaintiff  was  entitled  to  rene- 
wal, though  he  had  allowed  some 
months  to  elapse  after  the  expiry  of 
the  original  term. 

'"  Brown  v.  Tighe  [1834]  2  CI.  & 
F.,  396 ;    Baynham  v.    Guy's  Hospital 
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An  agreement  by  a  tenant  to  surrender  a  given  estate  to   Surrender  of 
his  landlord  upon  a  certain  event  is   deemed  eminently   fit   for 
specific  performance.^ 

An  agreement  to  execute  a  mortgage  with  an  immediate  Mortgage 
povrer  of  sale  has  also  been  specifically  enforced,  where  it  has  advanced, 
appeared  that  money  has  actually  been  advanced  by  the 
plaintiff,  and  the  defendant  is  not  prepared  to  pay  off  the  ad- 
vance at  once.^  In  fact,  as  a  consequence  of  the  right  to 
specific  performance  of  such  an  agreement,  it  has  been  held 
in  England  that  an  agreement  for  value  to  give  a  mortgage  or 
pledge  of  even  specified  chattels  creates  an  equitable  lien.^ 

Where  property  is  agreed  to  be  secured  for  certain  purposes 
and  in  certain  events,  and  there  is  danger  of  its  being  alienated 
or  squandered,  the  contract  may  be  specifically  enforced  by 
securing  the  property  for  the  agreed  purposes.* 

A  compromise  is  an  agreement  and  will  be  enforced  as  Compromise, 
such,  if  otherwise  unobjectionable.^  The  relinquishment  or 
abandonment  of  a  claim  in  good  faith  is  consideration  for 
the  compromise.®  It  is  not  required  that  the  claim  should  be 
a  good  one,  for  the  right  must  always  be  on  one  side  or  the 
other,  and  there  would  be  an  end  of  compromises  if  they  might 
be  overthrown  upon  any  subsequent  ascertainment  of  rights 
contrary  thereto.'  Where,  therefore,  parties,  "  whose  rights  are 
questionable,  have  equal  knowledge  of  facts,  and  equal  means 
of  ascertaining  what  their  rights  really  are,  and  they  fairly 
endeavour  to  settle  their  respective  claims  among  themselves, 
every  Court  must  feel  disposed  to  support  the  conclusions  or 


[1796;  3  Ves.,  295;  Swinburne  v. 
Uilbiirn  [1884]  9  A.  C,  "844,  850 ; 
'Nicholson  v.  Smith,  [1882]  22  Ch. 
D.,  64);  Fawoett,  L.  &  T.,  166-7; 
Waterman,  s.  36. 

'■  Crocker  v.  Orpen  [1846/  3  Jones 
&  Lat.,  601. 

2  Hermann  v.  Hodges  [1873]  16  Eq., 
18;  Ashton  v.  Gorrigan  [1871]  13 
Eq.,  76;  cf.  Sporle  v.  Wheyman 
[1855]  20  Beav.,  607, 2  Keener,  55  (copy- 
hold; ;  Taylor  v.  Eckersley  [1876]  2 
Oti.  D.,  31)2  (chattels)  ;  South  African 
TerHtories  V.  Wallington  [1898]  A.  C, 
309  ;  Dean  v.  Anderson,  34  N.  J.,  Eq., 
496.  Qonira,  Brown  y.  Van  Winkle  Co. 


[1906]  6  L.  R.  A.,  N.  S.,  585. 

'  Martin  v.  Read  [1862]  11  0.  B., 
n.s.,  730.  In  America,  a  different  rule 
seems  to  prevail.  Sec  Williston,  Cases 
on  Bankruptcy,  338,  ii.  1.  Secus  as 
to  realty,  1  Jones,  Mort.,  s.  163 ;  3 
Pomeroy,   Eq.  J.,  s.  1237. 

'  2  Story,  Eq.,  s.  730 ;  Flight  v. 
Ooo/c  [1755]  2  Ves  Sr.,  619,  28  E.  R. 
394. 

*  1  Story,  op.  cit,  ss.  131-2. 

•  Pollock,  Con.  (W.  W.),  215.  Of., 
Bharath  Shigh  v.  Balbhadur  [1913]  20 
I.  C,  429. 

'  Story,  supra;  Lucy's  c«se,  [1853]  4 
DeG.  M.  &  G.,  355, 
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agreements  to  which  they  may  come  fairly  at  the  time,  and  that 
notwithstanding  the  discovery  of  some  common  error,"'  or  the 
subsequent  decision  of  a  court  which  shows  that  the  rights  of 
the  parties  were  different  from  what  they  supposed.^ 

It  is  upon  this  ground  that  family  settlements  or  arrange- 
ments involving  the  giving  up,  partition  or  exchange  of  land 
are  always  looked  upon  favourably  by  Courts  of  Equity. 
"  Whenever  doubts  and  disputes  have  arisen,"  said  Sugden, 
C,  "  with  regard  to  the  rights  of  different  members  of  the  same 
family  and  fair  compromises  have  been  entered  into  to  preserve 
the  harmony  and  affection,  or  to  saye  the  honour,  of  the 
family,  those  arrangements  have  been  sustained  by  Courts 
of  Equity,  albeit  perhaps  resting  on  grounds  which  would  not 
have  been  satisfactory  if  the  transaction  had  occurred  between 
mere  strangers."  ^  But  the  agreement  in  settlement  of  a  family 
dispute  must  be  final,  otherwise  it  may  be  only  the  germ  of 
future  litigation,  and  specific  performance  in  that  case  will  be 
refused.* 

But  the  equitable  jurisdiction  in  respect  of  compromises  is 
not  limited  to  those  which  relate  to*  or  create  a  charge  upon 
land.®     An  agreement  between  a  creditor  and  a  third  person 


'  Per  Lord  Langdale,  Pickering  v. 
Pickerimj  [1839]  2  Beav.,  31,  56.  Cf. 
Gibbons  v.  Caitiit  [1799]  4  Ves.,  840, 
849,31  E.R.,  440. 

>  LavtoH  V.  Campion  [1834]  18  Beav,, 
57 ;  i:hib  Lai  v.  Collector  of  Bareilly 
[1894]  16  All.,  42.?,  433. 

3  Westhy  v.  Westhy  [1842]  2  Dr.  & 
War.,  503;  Stapilton  v.  Stupillon 
[1737]  1  Wh.  &  T.,  223  ;  Gordon  v. 
Gordon  [1816]  3  .Sw.,  400  ;  StockleyY. 
Slockley,  [1812]  1  V.  &  B..  23.  Even  a 
voluntary  conveyance  made  with  a 
view  to  a  family  settlement,  it  there 
be  no  fraud  on  a  third  person,  is  bind- 
ing in  equity;  Clavering  v.  Clavering 
[1704]  2  Yern,  473,  iS  E.  R.,  904; 
Boughton'v.  Boiightnn  [1739]  1  Atk., 
625  ;  Johnson  v.  Smith,  [1749]  1  Tes. 
Sr.,  314,  Defective  conveyances  by 
parents  as  a  provision  for  children 
have  often  been  aided  in  equity,  and 
the  principle  is  applicable  to  brothers 
and  sisters  ;  Waterman,  s.  40,  citing 
Browne  v.  Browne,  1  Har.  &  Johns., 
430,  Jonen  v.  Jones,  6  Conn.,  111.  In 
Chubb  V.  Peekham,  13  N.  J.  Eq.,  207,  a 


decree  was  given  that  the  defendant 
should  perform  his  contract  to  sup- 
port his  parents  by  paying  a  weekly 
provision.  1  Ames,  83,  n.  1. 

'  Wistar's  Appeal,  80  Pa.  St.,  484  ; 
Waterman,  57. 

'  Thus  where  two  persons  agreed 
upon  a  boundary  line  between  their 
lands  by  a  compromise  in  writing  and 
there  was  no  appearance  of  unfairness, 
fraud  or  mistake,  specific  performance 
was  decre.ed.  Fugatt  v.  Robinson,  18 
B.  Mon.,  680;  Waterman,  B6.  Com- 
promise will  bind  a  corporation  too. 
Cf.  Holsivorthy  Urban  Coviicil  v  Hols- 
worthy  Uvrul  Council  [1907]  76  L.  J. 
Ch  ,  389,  393. 

"  Thus  where  a  father  and  a  son 
compromised  a  dispute  as  to  a  title 
to  a  farm  by  an  agreement  under  seal, 
binding  the  father  to  pay  the  son  2,500 
dollars  in  three  instalments  and  sell 
the  land,  an  American  Court  held 
there  was  a  charge  upon  the  land  and 
the  son  was  entitled  to  a  decree  for 
specific  performance.  The  unpaid 
money  became  due  after  a  reasonable 


vendor's  right  of  suit, 
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whereby  the  former  promised  to  compromise  his  claim  against 
his  debtor,  has  been  specifically  enforced  in  America.*  The 
principle  is  clear  that  even  in  the  case  of  personal  property,  its 
nature  must  be  examined  to  see  if  pecuniary  damages  are  an 
adequate  or  a  practicable  remedy.^ 

It  is  proper  to  mention  here  that  a  vendor  of  such  property 
as  is  regarded  ofpeculiar  value  by  Courts  of  Equity  and  in  i-espect  j"af  to  \'"' 
of  which  contracts  of  sale  are  enforced  in  specie  at  the  instance  chaser's, 
of  the  purchaser,  is  also  entitled  to  ask  for  specific  performance  of 
the  contract  of  purchase  as  against  the  purchaser.^  This  may  seem 
anomalous,  for,  generally  speaking,  the  vendor,  say  of  a  plot  of 
land,  has  only  to  receive  a  certain  fixed  sum  of  money,*  and  h© 
can  always  bring  an  action  to  recover  damages  for  breach  of 
contract.  But,  as  was  answered  by  the  counsel  for  the  plaintiff 
in  the  old  case  of  Lewis  v.  Lord  Leahmere,^  "  upon  mutual 
articles  there  ought  to  be  mutual  remedies  :  that  if  the  vendee 
had  a  remedy  both  in  law  and  in  equity,  the  vendor  would  not 
be  upon  a  par  with  him,  unless  he  had  so  too  :  that  the  remedy 
the  vendor  had  at  law  was  not  adequate  to  what  he  had  in  this 
(Chancery)  Court ;  for  at  law  they  only  could  give  him  the 
difference  in  damages,  whereas  he   might  for  particular  reasons 


/A 


lapse  of  time  for  the  father  to  sell  the 
land  and  realise  from  its  sale,  and  the 
Court  might  in  such  a  case  properly 
appoint  a  trustee  to-  make  the  snle. 
Johnxon  v.  Johnson,  40  Md.,  189  ;  Wa- 
terman, 57. 

'^  Phillips  V.  Berger,  8  Barb.,  527; 
Waterman,  56. 

'Clm-k  V.  Flint,  22  Pick.,  231.  2 
Story,  Eq.,  a.  718. 

'Clifford  V.  Turrel  [1841]  1  Y.  &  C. 
Ch.,  138,  150,  62  E  R.,  826,  831 ;  affd., 
14  L.  J.  Ch.  359  (lease  of  land  ;  Walker 
V.  Eastern  Counties  Ry.,  Co.  [1848]  6 
Hare,  594  (land) ;  Kenneij  v.  Wexhum 
[1822]  6  Madd.,  355  (annuity) ;  Hope  v. 
Walter,  [1899]  1  Ch.,  877  (land);  Cogent 
V.  Gibson  [1864]  33  Beav.,  557,  1  Ames, 
56  (patent  right) ;  WitJij/v  CotUe[  1823] 
1  Sim.  &  St.,  174, 1  Ames,  57  fannnity); 
Adderley  v.  Dixon  [1824]  1  S.  &  S.,  .667 
(debts),  tjir  B.  Fry  remarks :  "  It 
does  not  appear  to  follow  from 
the  authorities  referred  to  or  from 
principle  that  the  vendor  of  a  chat- 
tel can  maintain  an  action  for 
specific  performance  in  all  cases 
where  a  purchaser  of  the  same  chat- 


tel could  do  so  "  (Sp.  Per.,  35).  But 
vide  the  last  three  cases  cited  ;  and  if 
the  rule  is  to  be  accounted  for  by 
reference  to  the  doctrine  of  mutuality, 
it  is  not  easy  to  see  why,  wherever 
an  equitable  remedial  right  in  the 
vendee  is  recognised,  a  corresponding 
remedial  right  should  not  bo  admitted 
in  favour  of  tho  vendor.  Cf.  2  Pome- 
roy,  Eg.  R.,  s.  747,  p.  1262 ;  2  Wh.  &  V:, 
12th.  ed.  431  (notes). 

'"The  suit  by  the  vendor  for  the 
specific  performance  of  an  ordinary 
land  contract  is  really  brought  for 
the  recovery  of  money  alone  arid  it 
differs  from  the  suit  to  enforce  a 
vendor's  lien  in  the  fact  that  the 
judgment  is  for  the  recovery  of  money 
generally  and  not  out  of  the  land  it- 
self as  a  special  fund,"  1  Pomeroy,  Eq 
J.,  s.  1 12, 11. 1.  In  Massachusetts,  where 
the  plaintiff  is  entitled  to  recover  the 
same  amount  of  money  at  law,  as  he 
would  receive  in  equity,  he  cannot  ap- 
parently sue  in  equity.  J^oiies  v.  Newhall 
[1874]  115  Mass.,  244,  1  Ames,  56.  But 
no  such  difficulty  can  arise  in  India. 

'[1722]  10  Mod.,  503. 
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stand  in  need  of  tlie  whole  sum.'  Besides  by  the  articles 
the  land  is  bound,  and  the  vendor  is  in  nature  oE  a  trustee 
for  the  vendee  ;  and  whether  a  recovery  in  an  action  of  law  upon 
the  articles  may  make  cease  to  be  so  is  not  entirely  clear."  Lord 
Macclesfield  allowed  this  contention,  and  ruled  that  the  remedy 
the  vendor  had  at  law  was  not  adequate  to  that  of  a  bill  in  equity 
for  specific  performance.  The  sale  may  have  been  made  for 
other  than  a  mere  money  consideration,  and  the  right  of  the 
vendor  to  be  relieved  from  the  responsibilities  appertaining  to 
the  ownership,  has  been  said  to  h6  sufficient  to  sustain  the  suit 
even  where  the  consideration  is  paid.^  Sir  Edward  Fry  refers 
to  Eastern  Counties  By.  Co.  v.  Hawked  and  Lewis  v.  Lord  Lech- 
mere*  and  remarks  that  "  damages  will  not  place  the  vendor  (of 
land)  in  the  same  situation  as  if  the  contract  had  been  performed  ; 
for  then  he  would  have  got  rid  of  the  land  and  of  all  the 
burdens  and  liabilities  attaching  to  it,  and  would  have  the  pur- 
chase-money in  his  pocket ;  whereas,  after  an  action  for  damages, 
he  still  has  the  land  and,  in  addition,  damages, — representing, 
in  the  opinion  of  a  jury,  the  difference  between  the  stipulated 
price  and  the  price  which  it  would  probably  fetch,  if  resold, 
together  with  incidental  expenses  and  any  special  damage 
which  he  may  have  suffered.  The  doctrine  of  equity  with  respect 
to  the  conversion  of  the  land  into  money,  and  of  the  money 
into  land  upon  the  execution  of  the  contract,  and  the  lien  which 
the  vendor  has  on  the  estate  for  the  purchase-money  and  his 
right  to  enforce  this  by  the  aid  of  the  Court,  are  additional 
reasons  for  extending  the  remedy  to  both  parties."* 

Whatever  may  be  the  reasons— and  it  is  possible  that 
different  reasons  may  have  influenced  different  judges  at  differ- 
ent times — it  is  now  quite  settled  that  a  vendor  is  entitled  to 
ask  for  specific  performance  whenever  a  purchaser  is,  though 
a  Court  may  feel  more  inclined  to  listen  to  objections  made 
against   him  seeking  such  relief,  "  because  he  can  get  complete 

1  Hodges  v.  Kowing    [1880]  58  Conn.,      Bartlett  [1856]  18  C.  B.,  845. 

12,  2  Keener,  «5.  a  [1855]  5  H.  L.  C,  331,  859,  379. 

2  Shaw  V.  Fisher  [1855]  5  DeG.  M.  &         '  [1722]  10  Mod.,  503. 

G.,  596  ;  Wynne  v.  Price  [1849]  3  DeG.  '  S.  P.,   s.  72,  pp.  SO-1.     Cf.  2  Dart., 

&S.  310;  Chealey.  Keuward  [1858]  3  V.  &  I'.,  1024;    Waterman,  s.   15,  pp. 

IleG.  &J.,  527;   Humble  v.  Liingston  17-19;   2  Pomeroy,  J!g.  It.  s.  747,  pp. 

[1844]   7  M.  &  "W.,  517;     Walker  v.  1261-3. 
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relief  at  law."^  The  principle  in  Professor  Langdell's  words  ia 
this :  "  If  both  sides  of  the  contract  be  of  such  a  nature  that 
equity  can  enforce  them,  and  one  side  be  of  such  a  nature  that 
equity  ought  to  enfoice  it,  then  equity  will  enforce  both  sides, 
though  the  other  side  consists  merely,  e.g.,  in  the  payment  of 
money; 'and  this  equity  will  do,  not  only  at  the  suit  of  the 
party  who  is  entitled  to  come  into  equity  from  the  nature  of 
the  thing  for  which  he  has  contracted,  but  at  the  suit  of  the 
other  party  as  well."  ^ 

•  An  award  has  been  specifically  enforced  by  Chancery  Award. 
Courts  in  England  and  America  where  it  directs  the  perform- 
ance of  some  specific  thing,  e.g.,  the  conveyance  of  an  estate 
or  the  assignment  of  securities,^  the  renewal  of  a  lease  at  a  rent 
fixed  by  arbitrators  or  the  adoption  of  a  boundary  line.*  The 
reason,  in  Lord  Eldon's  words,  is  "  because  the  award  supposes 
an  agreement  between  the  parties  and  contains  no  more  than 
the  terms  of  that  agreement  ascertained  by  a  third  person," 
the  bill  therefore  "  calls  only  for  a  specific  performance  of  an 
agreement  in  another  shape."^  But  the  arbitrators  being  judges 
of  the  parties '  own  choosing.  Lord  Hardwiclce  ruled  that  the 
award  could  not  be  objected  to  on  the  ground  of  its  being 
unreasonable.*  Even  if  judges  so  chosen  erroneously  decide  a 
question  of  law,  the  court  will  abide  by  that  decision.'  An 
agreement  embodied  in  an  award  therefore  cannot  be  placed  on 
quite   the   same   footing   as  a   common  agreement.     "  Having 

'  Webb  V.  Direct   Limdon  and  Ports-  notes  that  an  award  simply  to  pay 

mouth  Ity.  Co.  [1852]  1  DeG.   M.  &  G.,  money  is  not  enforced,  p.  19Q),  1  Ames, 

521,528-9.    The  decree  granted  to  the  65;  Walters  v.  Morgan  [1792]  2  Cox., 

vendor  is  not  for  the  money  agreed  to  369  ;    Bouck  v.  Wilber  [1820]  4  John, 

be  paid  with  an  award  of  execution,  Ch.  405,  2  Keener,  125. 
if  it  is  not,  but  it  should  direct  a  sale  "  Waterman,  s.  45,  n.  3. 

of  the  premises  in  case  of  default,  and  '  Wood  v.    Griffith  [1818]  1   Sw.,  43, 

should  require  the  plaintiff  to  deposit  54,  2  Keener,  114.  "  An  award  is  treat- 

with  the  court  a  proper  conveyance  ed  as   the  continuation  Cand  consura- 

of  the  land.    Andrews  v.  Siillir.an,  43  raation)  of  the  agreement  to  submit. 

Am.  Dec,  53  ;  Lawson,  Con  ,  578.     In  If  it  directs  acts  to  be  done  which,  if 

Porter  v.  Frenchman's  Bay  Co.,  [1892]  stipulated  in  a  contract,  would  render 

84  Me.,  195,  2  Keener,  96,  relief  was  such  contract  capable  of  enforcement, 

refused,   because  remedy  at  law  was  then  the  award  itself  may  be  speci- 

DOt  shown  to  be  inadequate  and  in-  iically  enforced,"  4  Pomeroy,  Eq.  J.,  s, 

complete.  1402;  S.  P.,  s.  21. 

2  Eq.  J.,  51.  "  Ives  v.  Metcalfe  [1787]  1  Atb.,  64. 

s  Norton  v.  MascaU,  [1687]  2  Vern.,  '  Cf.    Qholam    Khan  v.   Muhammad 

24,  2    Keener,    109  ;    Hall    v.  Hardy  Hasan  [1901]  29  Cal.,  167. 
[1733]  3  P.  Wms.,  187  (the  reporter 
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submitted  to  a  judge  chosen  by  themselves,"  says  Lord  Eldon, 
"  the  parties  give  to  his  acts  an  authority  whicli  the  court  would 
not  allow  to  their  ovvn."^  But,  where  an  arbitrator  acts  in 
excess  of  the  autliority  given  him,  the  court  will  refuse  to  enforce 
his  award.  The  case  of  Nickels  v.  Hancock^  is  in  point.  There 
the  judgment  of  the  arbitrator  went  to  the  length  of  destroying 
the  right  of  one  of  the  parties  to  the  agreement  of  submission, 
though  the  parties  never  authorised  him  to  decide  that  one  of 
them  had  no  right  and  should  acquire  no  interest  in  the  subject 
in  dispute.'  In  India,  too,  a  suit  may  be  brought  to  enforce  an 
award,*  but  a  more  convenient  and  expeditious  procedure  is  to 
have  it  made  a  rule  of  court  under  the  provisions  of  Schedule 
II  of  the  Code  of  Civil  Procedure.*  Upon  an  application  being 
made  under  paragraph  20  the  proceedings  are  registered  as  a 
suit,  and  notices  are  issued  to  the  parties  other  than  those 
who  have  applied.  Cause  may  be  shown  under  paragraph  21 
upon  the  grounds  indicated  in  paragraphs  14  and  15.  That 
is,  it  may  be  shown  (a)  in  respect  of  the  award  itself,  that  (i)  it 
goes  beyond  or  falls  short  of  the  terms  of  reference,^  or  (ii)  it 
is  too  uncertain  to  be  executed,'  or  uii)  it  is  ex  facie  illegal  f 
{b}  in  respect  of  the  arbitrator,  that  he  has  been  guilty  of  cor- 
ruption or  misconduct;'  and  (c)  in  respect  of  a  party  to  the 
reference,  that  he  has  been  guiltj''  of  fraudulent  concealment  or 
of  wilful  deceit  towards  the   arbitrator.      There   is   an   implied 


1  Wood  V.  Griffith,  supra. 

'  {1855]  7  DeG.  M.  &  G.,  300. 

3  Ibid,  at  325.  Ct.  Mustafa  v.  Phulja 
[1905]  27  AH..  526. 

'  MiiTiAimmud  Neiros  Kliany.  Alam 
Khan  [1891]  18  Cal..  414,  P.  C. ;  Sarab- 
jeet  V.  Qouree  Pershad  [1807]  7  W.  R., 
269;  Kota  Seetamma  v.  Kolhipurla 
[18751  8  l^ad.  H.  C.  R.,  81;  Gowdu 
Magata  v.  Gowdu  Bhugaran  [18  8]  22 
Mad.,  299,  300 ;  and  other  authorities 
cited  in  D.  C.  Banerjee's  art.,  4  A.  L. 
J.  219-222.  See  also  S.  R.  A.,  s.  30; 
Wi  Wathawa  v.  iVj/a  Po  [1906]  U.  B.  R. ; 
30.  Cf.  Jufri  Beqam  v.  Alt  Ruza  [1901] 
23  All.,  383,  P.  C. 

'  Indian  Arbitration  Act  (IX  of  1899) 
also  lays  down  a  special  procedure 
for  the  presidency  towns.  See  Mori- 
son's  edition. 

'  Cf.  Russell  on  Arbitration,  195,  370, 


371-2 ;  Dandekar  v.  Dandekar  [1882]  6 
Bom..  663  ;  Jnala  Singh  v.  Narain  Das 
[1881]  3  All.,  541 ;  Dagdusa  v.  Uhiikan. 
[1884]  9  Bom.,  82. 

'  Cr.  Wakefield  v.  Llanelly  Ry.  &  Dock 
Co.  [1885]  3  J)eG.  J.  &  S.,  11. 

'  Cf.  Dinn  v.  Blake  [1875]  10  C.  P., 
388 ;  Hutcheson  v.  Eaton  [1884]  13  Q.  B. 
n.,  861,  S67;  Nanak  Chatid  v.  Ham 
^arayun  [1879]  2  All.,  181. 

'  Mulmesbuni  liy.  Co.\.Budd  [1876] 
2  Oh.  D.,  113  ;  Beddow  v.  Beddow  [1878J 
9Ch.n.,  89  (in  these  cases,  prior  to  the 
making  of  (lie  award,  injunctions  were 
issued  against  corrupt  or  misconduct- 
ing arbitrators  not  to  proceed  with  the 
arbitration.)  As  to  misconduct,  see 
Adams  v.  Great  North  Scotland  By. 
[1891]  A.  C.  41 ;  Ganga  Suliai  v.  Lekhraj 
Singh  [1886]  9  AH.,  253. 
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condition  in  tlie  submission  of  the  parties  tliat  the  award  sliall 
dispose  oF  all  the  matters  referred,  but  neitiier  more  nor  less,^ 
that  it  must  be  a  final  decision  in  relaf ion  to  tlieir  agreement. 
An  unintelligible  or  incolisistent  or  vague  award  cannot  be  put 
into  execution,  but  the  interpretation  of  an  award  should  be 
fair  and  reasonable,  sensible  and  liberal,  and  not  according  to 
any.  technical  canons,  of  construction.^  An  award  that  directs 
an  illegal  thing  to  be  done  will  not  be  enforced,  nor  apparently 
one  wiiicli  proceeds  upon  a  gross  and  palpable  mistake  of  law, 
unless  a  doubtful  question  of  law  has  been  expressly  left  to 
tlie  arbitrator's  determination.^  Misconduct  in  an  arbitrator 
does  not  necessarily  imply  moral  impropriety,*  and  though  he 
need  not  be  teciinically  accurate  in  his  procedure,  he  should 
carry  out  whatever  is  essential  to  the  administration  of  justice.^ 
If  the  court  finds  any  of  tliese  objections  well  founded,^  or  if  it 
appears  that  tliere  was  no  submission  to  arbitration  at  all,'  it 
should  reject  the.  application  ;  otherwise  it  shall  pass  a  decree 
in  accordance  witli  tlie  terms  of  tiie  award.  But  the  validity  of 
an  award  will  not  be  affected,  because  the  party  in  whose  favour 
it;  was,  had  never  applied  to  have  it  filed  in  court,^  And  a  valid 
award  operates  to  merge  and  extinguish  all  claims  embraced 
in  the  submission,  and  alter  it  had  been  made,  the  subndssion 
aiid  the  award  furnish  the  only  basis  by  which  the  rights  of 
the  parties  are  to  be  determined,  and  tliey  constitute  a  bar  to, 
any  action  on  the  original  demand.' 

All  contracts  which  relate  to  realty  are  looked  upon  with 
favour  by  courts  of  equity.  We  have  already  seen  that  Lord 
Eldon  enforced  a,  contract  part  of  which  related  to  realty 
and   part   to   personalty,   viz.,   stock  on  a  farm."     The  learned 


'  Maltuiid  Ram  v.   Hah'qvam  [1804]  '  MaiiiJal  Haragnrandus  v.  Vaiiama- 

21  Cal..  590.  6  0,  P.O.  Cf.  Aaui  Bfeogoti  lidiis  Amyi,tM,.[lW5]ii)    Bom.,   621, 

V.  Ituiii  Olutnder  [188S]   11  Gal.,  38C,  F.  13.  (autliopities  collected*. 

P.O.  °  Mvhiimnuid  Nrwus  Khun  v.    Alam 

'  Of.  Russell,  op.  cit.,  198.  Ktuin  [1891]  18  Cal.  411,  P.  C. 

"  Kunx  V.  Hymmundg  [1791]   1   Ves.,  "  Per  Mookerjee,  .7.,  Blia  aliiiri  8aha 

389;  Russell,  Arb.,  35b.  v.  Behuri  Uil   Basak,   [1906]  33   Cal., 

*  Kulirhtii-aii      V.     Surat    Chinider  881,  4  C.  L.  J.   162.    )68,  citing   iiitet' 
[X903|  30  Cal.,  397.         "  iiliu,  Ciirl^y  v.   Dean  [1822]   10  Am. 

*  Tlwrbiirn  v.  Barnes   [1807]  2  C.  P.,  Dec,  140,  and  Clegg  v.  Dearden  [1848] 
384.  12  Q.  li.,  576, 

'  Mustafa  KliaiiY.Phuljublbi  [190oJ  '»  Njitbroiuii  v.  Thornton  [1791]    10 

27  All.,  526.  Ves.,  159,  ante.,  117. 
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Contract  to  .Chancellor  treated  the  whole  contract  as  single.  Similarly,  Lord 
Hardwicke  enforced  against  a  lessee  a  covenant  to  build,  upon  the 
ground  that  "  to  build  is  one  entire  single  thing  and,  if  not  done, 
prevents  that  security  which  the  City  of  London  (lessor)  has  for 
the  rent  by  virtue  of  the  lease."'  But  the  views  of  the  courts  of 
equity  seera  to  have  gone  through  a  process  of  development  with 
regard  to  the  subject  of  building  contracts.  To  quote  Collins,  L. 
J.  :  "  In  early  times  they  seem  to  have  granted  decrees  for  speci- 
fic performance  in  such  cases.^  Then  came  a  period  in  which 
they  would  not  grant  such  decrees  on  the  ground  that  the  court 
could  not  undertal^e  to  supervise  the  performance  of  the  contract.^ 
Later  on,  again,  they  seem  to  have  attached  less  importance  to  this 
consideration,  and  returned  to  some  extent  to  the  more  ancient 
practice,  holding  that  they  could  order  specific  performance  in 
certain  cases  in  which  the  works  were  specified  by .  tlie  contract 
in  a  sufficiently  definite  manner.'"*  In  the  case  from  which 
the  above  quotation  is  taken,  A.  L.  Smith,  M.  R.,  summed  up' 
the  result  of  the  authorities  thus  :  "  Where  there  is  a  definite 
contract  by  which  a  person  vvho  has  acquired  land  in  considera- 
tion thereof  has  agreed  to  erect  on  the  land  so  acquired  a 
building  of  which  the  particulars  are  clearly  specified  and  the 
erection  of  which  is  of  an  importance  to  the  other  party  which 
cannot  adequately  be  measured  by  pecuniary  damages,  that  is 
a  case  in  which,  according  to  the  doctrine  acted  upon  by  courts 
of  equity  in  relation  to  such  matters,  specific  performance 
ought  to  be  ordered."^  The  conditions  necessary  to  confer 
jurisdiction  then  are  : —  ' 

(i)  the  work  to  be  done  is  clearly  defined,* 

1  City  of  London  v.  Nash  [1747]   3  whether  the  order  has  been  obeyed," 

rAtk.,  512.                                        :pe)- Knight-Bruce,  V.  0. 

^  Cf.  Hoit  V.   Hon  [1694]  1  Ecj.  Ab.  "  Mayor,  etc.,  of  Wolverhampton  v. 

274,    pi.    11,    1    Ames,  68;     Allen  v.  Emmons  [1901]   1  K.  B.,    SIS,    523,   1 

Harding  [17f8]  2  Eq.   Ab.   17,  pi.  6;  Ames,  78.  Of.    Moseleyv.Virgin[n9e] 

Pemhroke  v.  Thorpe,  [1740]  3  Sw.,  437.  3  Ves.,  184  ;  Ctibitt  v.  Smith  [1864]  11 

'  Of  this  objection,  A.  L.  Smith,  M.  L.  T.,  298  ;  %a«  v.  Mutual  ".  W.  C. 

R.-,  observed  (in  the  same  case),    "  1  Asxpciation  [1893]   1    Ch.,    116,    128; 

have  never  seen   the  force,"  I  Ames,  ]\lolyi}euX  v.  Richard  [1906]  K!h.,  34. 

77.    See  also  S«o7-er  V.  G.W.  Ihj.   Co.  "^  ibid,  70  L.  J„  K.  B.,  434  (Romer, 

[1842]  2  Y.  &  C.  Ch.,  48,  53,  63  E.  R.,  L.  J.)    '       '      - 

23  :  '■  Thei'e  is  no  difficulty  in  enforc-  °  But  mere  statement  of  estimated 

ihg  such  a  decree.     The  court  has   to  value  is  not  siifBcient  definition.  Brace 

order  the  thing. to  bo4one,  and  then  v.  Wehnert  [1858]  25  ^eav.,  348. 

it  is  a  question  capable  of  solution,  "         '                                                      • 
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iii)  the  plaintiff  has  a  material  interest  in  its  execution 
which  cannot  be  adequately  compensated  for  by  damages, 

iiii)  the  defendants  have  by  the  contract  obtained  from  the 
plaintiff  possession  of  the.  land  on  which  the  work  is  to  be 
done.' 

And  the  authorities  seem  to  establish  that,  where  these  con- 
ditions are  satisfied,  specific  performance  will  be  ordered  irres- 
pective of  the'  fact  that  the  case  arises  between  a  vendor  and  a 
vendee,^  a  lessor  and  a  lessee,  or  parties  who  stand  in  some 
other  relation  to  one  another.  The  plaintiff,  however,  should 
be  shown  to  have  an  interest  in  the  use  or  maintenance  of  the 
buildings,  works  or  roads,  either  by  way  of  reservation  or  as  an 
adjoining  landowner  or  even  as  one  of  the  public'  The 
Scotch  courts''  and  some  of  tlie  American  courts^  exercise 
a  more  extensive  jurisdiction  in  respect  of  these  building 
contracts,  and  Mr.  Justice  Story  justifies  this  upon  the 
following  forcible  grounds  : — 

"  If  the  suit  is  brought    before   any   biiilding  or  rebuilding    story's 
by  the  party  claiming  the  benefit  of  the  covenant,  the  damages 
must   be  quite  conjectural   and   incapable  of  being  reduced  to 
any  absolute   certainty  ;  and  if  the   suit  is  brought   afterward, 
still  the  question  must  be  left  open,    whether   more  or  less  than, 

'  Fry,  42 ;  2  Williams,  V.  &  P.  995,  fendanfc  as   damages  for  the  breach 

where  it  is  pointed  out  (n.  y)  that  of  the  contract ;  and  (4)  -where  there 

Hepburn  v.    Leather  [1884]  50  L.  T.,  has  been  a  part  performance  of  such 

66,  in   which  the  third  condition  was  a  contract,  so  that  the  defendant  has 

not    satisfied— the    covenant     being  received  and  is  enjoying  the  benefits 

by  a  purchaser  fo  erect  buildings  on  of  it  in  specie.  S.  P.,  s.  23.     Laxvrence 

adjoining  land  of  the    vendor— was  v.  Saratoga  L.By.  Co.  [1885]  36  Hiin. 

not  a  ease  for  specific  performance.  467,  2  Keener,  175. 

Prof.  Pomeroy  classifies  English  cases  *  Waterman,  Sp.  Per.  35,  suggests  a 

under  four  heads,  Dia.,  (1)  vi^here  the  distinction  between  such  cases  and 

agreement  is  in   its  nature  defined  ;  other  eases. 

(2)  where  the  defendant  has  contract-  '  2  Williams,  V.  &.  P.,  995  ;  Price  v. 

ed  to  eonstriiet  some  work,   which  is  Mayor,  etc.,  of  Pemance  [1845]  4  Ha., 

defined,  on  his  oiun  land   and  where  506.    So,  where    it    was  jDart  of  an 

the  plaintiff  has  a  material  interest  agreement  to  sell  land  that  the  ven- 

in  the  execution  thereof,  which  is  not  dor  should  execute  works  on  adjoin- 

susceptible  of  adequate  compensation  ing  land  of  his  own,  the  agreement 

in  damages  ;  (3)  where  the  defendant  would  bespecifioally  enforced  against 

has  undertaken  to  construct   certain  him.      Wells   y.    Maxxvell    [1863]    32 

works  upon  land  acquired  by  convey-  Beav.,  408. 

ance  from  the  plaintiff,   so   that  the  '  Clarice  v.   Glasgow  Assurance  Co: 

plaintiff,  having  parted  with  his  land,  [1854]  1  McQu.,  668. 

cannot  erect  the  stipulated  structures  ^  Stuyvesant  v.  Mayor  of  New  YorJi 

thereon  at  his  own-cost,  and  thus   as-  11  Paige  Ch.  414   (agreement  to  open 

certain  the  amount  which  he  should  drain  through  defendant's  land),  and 

be  entitled  to  recover  from  the  de-  other  cases  cited  in  1  Ame&,  79  n. 
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tlie  exact  sum  required  lias  been  expended  upon  the  building, 
wliicli  enquiry  must  alwaj's  be  at  the  peril  of  tlie  plaintiff. 
Such  a  covenant  does  not  admit  of  any  exact  compensation  in 
damages  from  another  circumstance  :  the  changing  value  of  the 
materials  at  different  times  according  to  the  various  demands 
of  the  market.  It  seems  against  conscience  to  compel  a  party 
at  his  own  peril  to  advance  his  money  to  perform  what  properly 
belongs  to  anotlier,  when  it  may  often  happen,  either  from  bis 
want  of  skill  or  means,  that  at  every  step  he  may  oe  obliged  to 
encounter  JDersonal  obstacles  or  to  make  personal  sacrifices,  for 
which  no  real  compensation  can  ever  be  made.  In  all  such 
cases,  courts  of  equity  ought  not  to  decline  the  jurisdiction 
wlienever  the  remedy  at  law,  is  doubtful  in  its  nature,  extent, 
operation  or  adequacy."^ 

When  Scottish  courts  Iwive  to  deal  with  contracts  to  build 
they  generally  appoint  some  properly  qualified  person  under 
whose  superintendence  the  work  is  directed  to  be  executed.^ 
The  Fiench  Law,  on  the  otiier  hand,  authorises  the  injured  party 
to  execute  the  woik  at  the  expense  of  tlie  defaulter,  where 
default  has  been  made  in  the  execution  of  works  conti-acted  to 
be  done.^  'J'here  is  no  reason  why  either  or  both  of  these 
courses  should  not  be  followed  by  courts  in  India,  and  the 
second  illustration  of  clause  (e),  section  12,  Specific  Uelief  Act, 
possibly  indicates  an  inclination  of  the  Indian  Legislature  in 
favour  of  the  Scotch  practice. 

I  will  now  give  a  couple  of  instances  of  cases  where  building 
contracts  have  been  specifically  enforced.  Price  had  sold  to 
the  Municipal  Corporation  of  Pen/ance  certain  lands,  and  tlie 
vendees  by  the  deed  of  sale  had  covenanted  forthwith  to  make 
a  road  and  eiect  a  market-house  on  the  parcel  sold.  The  Corpo- 
ration entered  and  made  the  road,  but  neglected  to  build  the 
market-house.  Price's  bill  for  specific  performance  was  sus- 
tained by  Wigram,  V.  C,  who  observed  that  the  defendants 
having  had  the  benefit  of  the  contract  in  specie,  (he  court  would 


'2    Eq.,  s.  728.      But  see  Uuks  \.  'Code  Civil,    ss.    114S-4  ;    Fry,    p. 

Vniou  Ptici/ic  ifi/.  Co.  [18flH]  1  Woolw.,  43.    Cf.    Welh  v.  MaxioeU   [1803]    32 

26,  2  Keener,  150  {per  Miller,  J.).  Beav.,  408,  4l9. 

•  Fry,  43. 
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go  to  any  Ifength  wliicll  it  could   to   compel   tbem  to  perform 
tlieir  contract  in  specie} 

In  another  case,  tlie  plaintiffs  were  the  Corporation  of  Wol-  "^"yorof 
verhampton.  Thej'  were  possessed  of  a  piece  of  land  abutting  hamptnn  v. 
on  a  street -upon  which  they  were  desirous  or  having  new 
buildings  erected  for  tlie  improvement  of  th^  town  and  also 
fortlie  purpose  of  increasing  tlie  rateable  value  of  the  property. 
The  defendant,  who  was  desirous  of  engaging  in  a  building 
speculation,  purchased  this  piece  of  land  and  covenanted  to 
erect  a  building  or  buildings  tliereoii  wiiicli  were  specifically 
.defined  in  all  particulars  by  a  subsequent  agreement.  Upon 
the  defendant  failing  to  perforin  this  agreement,  it  was  directed 
by  the  court  to  be  specifically  executed.  A.  L.  Smith,  M.  R., 
observed  : — 

"  It  is  specially  important  to  the  plaintiffs  as  the  sanitaiy 
authority  for  the  borough  of  Wolyerliampton  that  a  piece  of 
land  like  that  in  question  should  not  be  left  vacant  in  the 
middle  of  the  town  and  that  houses  should  be  built  upon  it 
which  may  be  the  subject  of  assessments  to  the  rates.  Tt 
appears  to  me  that  the  value  of  tiieir  right  to  have  houses 
erected  by  the  defendant  on  the  piece  of  land  conveyed  to  him 
cannot  adequately  be  estimated  by  pecuniary  damages  and  that 
such  damages  would  not  be  adequate  compensation  to  them 
for  the  breach  by  the  defendant  of  the  contract."^ 

The  larger  number  of  cases,   however,  upon  tliis  subject    Railway 
has  arisen   where  a  railway  company  lias  taken    lands  from  a 
landowner   on   certain    terms,    one  of  them   being  that  it  will 
carry  out  specified    works  of   construction.^      The   promise   to 


'  Price  V.  Miit/or,    etc.,  of  Penzance  Lake   /ft/.   Co.  [1885]  36  Hun.,   467,  2 

[18451  4  Ha..   506.     Cf.    per  Learned,  Keener,  178. 

P.  J. :    "Certainly   there  is  seldom  a  '  Mmjor        of     Wolverhampton      v. 

case    which   calls   more  strongly  for  Emmons  [1901]  I  K.  B.,  515,  1  Ames, 

the  iictive  aid   of  the   court  than  the  77. 

present.      A  corporation  gets  posses-  '  In     Rynn     v.    Mvtval      T.  W.  0. 

feion   of    the  plaintiff's    land    by   his  Assn.  [I8ii3]  I  Ch.,   116  at  126,    Kay, 

consent,  and  on  terms  to  which  they  L.  J.,   referred  to  these   cases  as   an 

agree;    it  pays  nothing  for  the  land,  exception  to  the  rule  that  ordinarily 

and  is  spared   (he    trouble  and    ex-  the    court  will  not  enforce  specific 

pense  of   proceedings    to    condemn  ;  performance       of     building     works, 

and    then,    when    in     possession,    it  -l<'ortesriie  v.  Tjostwilhiel  and   F.  Hy. 

refuses    to    perform    the     things    it  Co.  [1894]  3  Ch.,  621. 

agreed  to."      Lawrence  v.    Saratoga  -          : 
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construct  these  works  is  part  of  the  consideration  for  the  sale, 
and  the  works  are  to  be  constructed  with  a  view  either  to 
.rendering  the  railway  less  injurious  to  the  vendor  or  to  afford- 
ing facilities  to  him  for  using  the  railway.^  Under  the  circum- 
stances, equity  assists  the  vendor.  The  Indian  Legislature  has 
put  its  imprimatur  upon  such  cases  by  appending  an  illustra- 
tion to  clause  (c)  of  section  12,  Specific  Relief  Act.  This 
illustration  is  founded  on  the  well-known  case  of  Storer  v.  Great 
Western  Railway  Go.,^  and  runs  thus  :— "  In  consideration  of 
being  released  from  certain  obligations  imposed  on  it  by  its 
act  of  incorporation  a  Railway  Co.  contract  with  Z  to  make 
an  archway  through  their  railway,  to  connect  lands  of  Z  severed 
by  the  railway,  to  construct  a  road  between  certain  specified 
points,  to  pay  a  certain  annual  sum  towards  the  maintenance 
of  this,  and  also  to  construct  a  siding^  and  a  wharf,*  as  specified 
in  the  contract.  Z  is  entitled  to  have  this  contract  specifically 
enforced,  for  his  interest  in  its  performance  cannot  be  ade- 
quately compensated  for  in  money  ;  and  the  court  may  appoint  a 
proper  person  to  superintend  the  construction  of  the  archway, 
road,  siding  and  wharf."  ^ 

Similarly,  in  Hood  v.  North-Eastern  Railway  Co.,^  an  agree- 
ment by  the  Great  North  of  England  Railway  Co.  for  the 
permanent  use  of  some  land  then  purchased  by  the  company 
as  "a  first-class  station  for  the  purpose  of  taking  out  and 
setting  down  passengers  travelling  along  the  said  railway  " 
as  also  a  goods  depot,  was  specifically  enforced  by  James,  V.  C. 
His  Honour  held  that  there  was  no  substantial  difficulty  in 
ascertaining   the '  meaning  of   the  agreement  and  that  he  was 

'  Langdell,  Eg.  J.,  47  n.  finds  a  difficulty  in  doing  and  will 

'  [1842]  2  Y.  &  C.  Ch.,  48,  2  Keener,  not  do.'    Rather   than  allow  such  a 

141.  -gross     piece    of    dishonesty    to    go 

•  Lytton  V.  G.  N.    Ry.  Co.  [1856]   2  unredressed,  the  court  will  struggle 

K.  &  J.,  394  ;   Greeii  v.  West  Cheshire  with  any    amount    of  difficulties  in 

Co.  [1871]  13  Eq.,  44.  order  to  perform  the  agreement." 

'  Wilson  V.  Furiiess  Ry.  Co.   [1869]  '  Cf .  S.  R.  A.,  s.  22,  111,  ill. 

9  Eq.  28,  2    Keener,   164  ;    here    an  °  [1869]  8  Eq.,  666,  1  Ames,  82  ;  affd. 

agreement  to  build  road   and   wharf  5  Ch.,  525.  Cf.   Laivrence  v.  Saratoga 

on  land  conveyed  was  enforced  by  Ry.  Co.  [1885]  36  Hun.,  467,  2  Keener, 

James,  V.  C,  who  said,  ''  It  would  be  171   (agreement  to  erect  two  bridges 

monstrous  if    the    company    having  and    a   "  neat  and    tasteful    station 

got  the  whole  benefit  of  the  agree-  building"  at  which    all  trains  were 

ment  could  turn  round  and  say,  }  this  to  stop). 
is  a  sort  of  thing  which  the  court 
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in  a  position   to  give  the   plaintiff    substantial    relief    based 

upon  the   breach    of   the   covenant   committed  by  the  company 

(which   had   gradually    withdrawn    the    accommodation-  origi-  " 

nally   provided   at   the  station   and    had   ceased   to  slop  there 

the  trains  Vvhich  ought  to   have  been  slopped,  so  that  the  place 

had  become  as  bad  as  a  third  class  station)  without  imposing  any 

unnecessary   or  unreasonable   burden  upon  the  company.     The 

learned   judge   therefore  was  not    "obliged   to  do  that  which  is 

almost   a  scandal   to  our   law — drive  a  man    to  what  used  to  be 

called   '  the  other  side  of   Westminster  Hall '   and    say   I  will 

dismiss  your  bill  without  prejudice  to  an  action." 

There  have  been  other  cases  where  agreements  to  make 
such  roads,  ways  and  slips  for  cattle  as  might  be  necessary,^  or 
to  build  a  road  and  bridge,^  or  to  make  railway  crossings,^  or  to 
build  bridges  for  overhead  crossings  and  a  neat  and  tasteful 
station  building,*  have  been  specifically  enforced.  As  an  Ame- 
rican  Judge  observed,  "Although  the  party  aggrieved  might 
have  obtained  damages  which  would  have  been  sufficient  to 
have   enabled  him   to  pay   for  constructing  them  and,  although  -■; 

the  work  to  be  done  necessarily  involved  engineering  skill  as 
well  as  labour,  he  was  not  bound  to  assume  the  responsibility 
or  the  labour  of  doing  that  which  the  defendant  had  agreed  to 
do."^ 

.   In   these  cases    the  railway  company   has  generally  been'  complex 
compelled   to  construct   or  do   works  which  are  consistent  with    operatfng*" 
the  company's  large  duty  to  operate  the  railway,  so  as  to  promote    contracts, 
the  public  convenience.^     But  in  some  recent  cases,  specially  in 
Ariierica,  trackage  and  operating  contracts  between  railways.  o£ 
the,  utmost   complexity   have  been    the   subject  of  decrees  of 
specific   performance,   although   in   making   their   decrees   the 
courts  have  conceded  that  they  would  be  called. upon  from  time 
to   time  to   alter  and   adapt   to  changing   circumstances   their 

'  Sanderson  v.Cockernloiith  Ry.  Co.  B.  Ry.  Co.,  123  N.Y.,  580. 

[1849]  H  Beav.,  497.  '  Laivrencev.  Saratoga  Lake  Ry.Co., 

'  Raphoil  V.  Thames  Valley  Ry.  Co.  supra. 

[1867]  3  Ch.,  Ap.,  147  ;  Firth  v.  Midland  '  Per  Devens,  J.,  Adams  v.  Mesaintjer 

Ry.  Co.  [1875]  20  Eq.,  100.  [1888]  147,  Mass.,  185,  1  Ames,  52.    ' 

■'  Darnley  v.'  London  Ry.  Co.  [1863]  'Conger  v.  Neiu  York  W.8.  &  B.hij. 

IDeG.J.  &  S,204  [1865]  3  Ibid,  24,  Co.  [1890]  120  N.Y.,  29.  But  sec  iiapJioj/ 

[1867]  2  H.  L.,  43  Post  v,  Westshore&.  v.   Thames  Valley  Ry.  Co.,  supra. 
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regulations  for  carrj'ing   the  decrees   into  effect  during  a   long 

period  of   years.^     As  an  illustration,  reference  may  be  made  to 

Wolverhamp-    the  case  of  Woloeihampton  &  W.  Ry.  Co.  v.  London  &  N.  W.  Ry. 
ton  and  W-        ^^     o    .         ,  .  ,  .,  '  •       i      i  i     i  i' 

RyCo.v.         C/O.,     in  winch  two  railway   companies  iiaa  contracted  that,  tlie 

N.w.iiy.Co.  defendant  should  work  the  plaintiff's  line  and,  duiing  tlie  con- 
tinuance of  the  agreement,  develop  and  accommodate  I  he  local 
and  through  trade  thereof  and  carry  over  it  certain  specific 
trafSc.  The  defendant  carried  a  portion  of  tlie  traffic,  which 
ougirt  to  have  passed  over  the  plaintiff^s  line,  by  other  lines  of 
the  defendant.  Upon  the  plaintiff's  suing  for  specific  per- 
formance, it  was  objected  that  the  court  could  not  undertake  to 
enforce  this  contract,  because  it  would  require  a  series  of  orders 
and  a  general  superintendence  to  enforce  the  performance,  and 
this  cotild  not  conveniently  be  administered  by  a  court  of  justice. 
Lord  Selborne  said,  "The  question  is  whether  the  defendants 
being  in  possession,  they  are  not  at  liberty  to  depart  from  llie 
terms  on  which  it  was  stipulated  that  they  should  have  that 
possession,"^  and  an  injunction  was  issued. 
Prospect  An  interesting  case  which  came  bcfoie  the  New  York  Court 

Con-y ixluiid    °^  Appeals  was   The  Profpcet   Park    &  G.  J.  R.  Co.    v.   Coney 
^•^°-  Island  &  B.  R.  Co.*     Here  the  plaintiff  company  owned  a  steam 

railway  and  ceitain  horse-car  lailroads ;  tlie  defendant  company, 
who  were  operating  ceitain  horse-car  lines  in  the  neighbour- 
hood, covenanted  to  run  during  parts  of  the  year  to  plaintiff's 
'  depot  cars  to  connect  with  certain  ferries  and  all  plaintiff's 
tjjiins  to  and  from  Coney  Island,  upon  the- plaintiff  company 
gi;an(ing  the  right  to  use  some  of  its  tracks  free  of  chai-ge  for 
21  years' and  furnishing  them  with  necessary  teiminal  facilities, 
at  the  depot.  The  object  was  to  secure  a  through  route.  For 
over  seven  years  tlie  contract  was  acted  upon  by  both  the  parties, 
when  there  was  a  change  in  the  defendant's  managejuent ;  the 
defendant  then:  became  an  active  competitor  of  tiie  plaintiff  and 
discontinued  tlie  connection.  The  plaintiff  company  sued  for 
specific  performance,  and  Bartlett,  J,  delivering  the  opinion  of 

'  2  Pomeroy,  Eq.  R.,  1230-1  and  oases  junction  as  a  riglit  flo-wing  from  an 

cited  in  «.  76;  also  1  Ames,  86,  ii.  7.  execnted  contract   and  the  specific 

'  [1873]  18  Eq.,  433.  performance  of   executed  contracts. 

' ybid  4S8.    In   Ihis   case,  however,  Fry,  s.  ;-!42.  Cf.  S.  R.  A  .  s.  22,  III,  »7{. 

a  distinction  was  taken  between  in-  '  *  (1894)  144  N.  Tf.,  152, 1  Ames,~^3.'  ' 
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the  court,*   said,  "  The  provisions  of  this   contract   are  neither 
complicated  nor  difficult,  and  are  such  as  a  court  of  equity  can 
enforce  in  its  discretion."  ^     Reference  was  made,  among  others, 
to  the  leading  case   of  Joy  v.  St.  Louis,  ^   where  the   defendant 
railway   company  had   agreed  to  permit   the   use  of  its   tracks 
through  Forest  Park  immediately  west  of  St.  Louis  by  the  plaint- 
iff company,   the    defendant   company  to   have   control   of  the 
running  of  the  trains  of  both  companies   through   the  park   and 
to  maintain  and    keep  in  order   tracks   and   terminal  facilities. 
The  contract  was  unlimited  in  time  and  contained  complicated 
provisions  regulating  the  running  of  trains  and   prescribing  the 
duties  of  superintendents,  train  masters  and  other  officers.     But 
the  courts  held  that  it  could  take  charge  of  the  running  of  the 
railway  by  means  of  a  receiver,  and  Blatchford,   J.,   remarked  : 
"  Railroads  are  common  carriers   and  owe   duties  to  the  public. 
Rights  of  the  public  in   respect  to  these   highways  of  communi- 
cation should  be  fostered  by  the  courts  ;  and  it  is  one  of  the  most 
useful  functions  of  a  court  of  equity  that  its  methods  of  proce- 
dure are  capable  of  being  made  such  as  to   accommodate   them- 
selves to  the   developments  of  the   interests  of  the   public  in  the 
progress  of  trade  and  traffic  by  new  methods  of  intercourse  and 
transportation.      The   present   case   is   a   striking   illustration. 
Here  is  a  great  public  park,  one  of  the  lungs  of  an  important  city, 
which  in  order  to  maintain  its   usefulness  as  a  park  must  be  as 
free  as  possible  from  being   serrated    by   railroads ;  and  yet  the 
interests  of   the   public   demand   that  it   shall  be  crossed  by  a 
railroad.    But  the  evil  consequences  of  such  crossing  are  to  be  re- 
duced to  a  minimum  by  having  a  single  right  of  way  and  a  single 
set  of  tracks  to  be  used  by  all  the  railroads  which  desire  to  cross 
the  park.     These  two  antagonisms  must  be  reconciled,  and  that 
can  be  done  only  by  the  interposition  of  a  court  of  equity  which 
thus  will  be  esercisiug  one  of  its  most  beneficent  functions." " 

These  decisions  have  been  criticised,  audit  has  been  pointed 
out  that  a  receiver  is  a    provisional    and  temporary   remedy.* 


Joy  V  Sf. 
Lmtis. 


'  Andrews,  C.  J.,  dissented. 

2  1  Ames,  34. 

3  (1891)  133  U.  S.,  1. 
Ibid,  49. 

16 


'  2  Pomeroy,  Eq.  B.,  1232.  n.  77.  Cf. 
also,  Port  Clinton  Ry,  Co.  v.  Cleve- 
land and  T.  H.  Co.,  13  Ohio,  St.,  544, 
556  ;  Pomeroy,  S,  P.,  31  n. 
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But  they  are  a  striking  illustratioji  of  the  proposition  that 
law  is  the  resultant  of  actual  conflicting  forces  in  society 
which  has  been  recently  insisted  upon  by  a  prominent  law- 
school  in  America.' 

Among  other  contracts  that  relate  to  or  savour  of  realty 
and  are  therefore  specifically  enforced  by  courts  of  justice  may  be 
mentioned  contracts  of  fire  insurance,^  contracts  of  indemnity,' 
contracts  to  exonerate  j)roperty  by  paying  off  a  mortgage-lien 
or  decretal  debt."*  A  contract  to  exchange  stock  for  specific 
immoveable  property  has  been  enforced,^  though,  as  we  have 
seen,  an  agreement  relating  to  stock  does  not  ordinarily  attract 
the  equity  jurisdiction  ;  and  a  contract  to  cut  trees  on  a  specific 
tract  of  land  and  to  saw  them  into  lumber  ^  has  been  treated  as 
passing  an  interest  in  realty.  An  agreement  for  the  division  of 
water  in  a  running  stream  has  been  specifically  executed.'  So 
also  the  covenant  in  a  lease  "  to  deliver  possession  of  (part  of 
a  basement  in  a  building  not  then  erected)  to  the  lessee  upon 
completion  of  the  said  building  and  thereafter  during  the  term 
of  this  lease  reasonably  to  heat  and  light  the  demised  premises" 
was  specifically  enforced  by  Holmes,  J.,  who  observed  that 
neither  a  judge  nor  a  jury  would  find  difficulty  in  deciding 
whether  the  heating  and  lighting  was  "  reasonable,"  and  so 
there  was  no  want  of  certainty  in  the  covenant.  He  said : 
"  We  do  not  doubt  that  an  expert  will  find  it  easy  to  frame 
a  scheme  for  doing  the  work.     It  fairly  is  to  be  supposed   in  the 

^  Oentralization     and      the     Law,  may  file  a  bill  for  exoneration  against 

passim.  his  principal  or  co-surety  and  compel 

"^  Tayloe  v.  Merchants!    Fire  Insur-  the  one  to  pay  the  entire  liability  and 

ance  Co.  [1850]   9  How.,  390,   1  Ames,  the    other    to    pay   his   contributive 

59.  share  to  the  creditor,  Wolmersliansev 

3  Ranelaugh  v.  Mayes  [1683]  1  Vern  ,  v.  OulUck  [1893]  2  Ch.,  514  ;   I.    C.  A., 

189,  1  Ames,  64,  where  the  assignee  of  ss.  145,  146.    An  agreement  to  satisfy 

several  shares  of  the  excise  in  Ire-  a  judgment  against    a  third   person 

land    covenanted    to   indemnify  the  was  specifically  enforced  in  Phillips  v. 

assignor    against    payments    to    the  Bergen,  8  Barb.,  527. 

king  and  other  matters  that  were  to  ■*  Reilley  v.  Roberts,  34  N.  J.  Eq.,  299 

have  been  performed  by  the  assignor  and  other  cases  cited  in  1  Ames,   64, 

The  assignor  was  sued  by  the  king  n.  1. 

for  £20,000,  and  Lord  Keeper  Guilford  '■Burton  v.  ShotweU,  13  Bush,  271  ; 
decreed  that  the  assignee  should  per-  Leach  v.  Fobes,  71  Am.  Dec,  732. 
form  his  covenants.  See  also  upon  °  Borner  v.  Canaday,  55,  L.  R.  A., 
this  subject  Fry,  Hart  VI.,  Ch.  XI,  674,  828.  Cf.  St.  Regis  Paper  Co.  v.  Liim- 
675.  The  equitable  jurisdiction  ex-  ber  Co.,  178  N.  Y.,  149.  But  see  Ma- 
tends  to  contracts  to  indemnify  that  thura  v.  Jaditbir  [1905]  3  A.  L.  J.  R.., 
do  not  relate  to  realty,  Chamberlain  138. 
V,  Blue,  6  Blackf,,  49l,  and  a  surety  '  Coffman  v.  Bobbins,  8  Oreg.,  278. 


scheme. 
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present  case  that  the  difference  between  the  plaintiff  and  the 
defendants  is  only  with  regard  to  the  necessity  of  some  more 
or  less  elaborate  apparatus  for  light  and  heat,  a  difference  which 
lies  within  a  narrow  compass  and  which  can  be  adjusted  by  the 
court.  There  is  no  universal  rule  that  courts  of  equity  never 
will  enforce  a  contract  which  requires  some  building  to  be 
done."' 

Where  a  purchaser   of   immoveable   property   enters   into    Covenant 

•  1  r-  •■  fi-iT  relating  to 

a  covenant  witti  rerereace  to  tlie  position  or  buildings  upon  building 
a  particular  plot  of  ground  as  part  of  a  scheme  for  building 
upon  such  property  or  with  reference  to  the  user  to  which  any 
building  is  or  is  not  t6  be  put,  it  has  been  held  that  the  party 
who  stipulates  for  and  obtains  that  covenant  does  so  free  from 
being  embarrassed  by  the  question  whether  any  and,  if  any. 
what  injury  or  damage  is  consequent  on  the  breach  of  the 
covenant.^  VV^here,  therefore,  the  defendant  had  purchased  some 
building  sites  and  covenanted  not  to  erect  thereon  any  build- 
ing nearer  to  a  certain  road  than  five  neighbouring  houses, 
and  then  built  two  houses  with  bay  windows  projecting  about 
three  feet  beyond  the  line  of  frontage  of  the  other  houses. 
Hall,  V.  C,  held  that  the  defendant  liaving  committed  a 
violation  of  the  covenant  was  not  entitled  to  allege  that  the 
amount  of  damage  and  injury  was  nil  or  that  what  had  been 
done  was  actually  an  improvement  to  the  plaintiff's  property.^ 
The  feeling   of  anxiety  is   damage  in   such   cases,*   and   it   is 

'  Jones  V.  Parker  [1895]   163  Mass.  9  Cli.  465,  n.  (1) :   Doherty  v.    AUman 

564,   I'Ames,   73.    Tiiis  decision  has  [1878]  3  A.  C  ,725  ;  Holloway  Brothers 

been  criticised,  see  2  Pomeroy,  £!(j.  it.  Ltd.    v.   Bill    [1902]    2    Ch.    618.    Cf. 

1279, 11. 72,   where  Keith  Prewse  &  Go.  Franklyn  v.  Tiiton  [1821]  5  Madd.  469, 

V.  National  Telephone  Co.  [1894]  2  Ch.,  where  a  lessee  was  held  to  her  cove- 

147  is  cited  as  contra.  See  also  Taylor  nant  that  the  house  to  be  built  by  her 

V.  Partington  [1855]  7  T)eG.  M.  &  G.,  should  correspond  with  the  adjoining 

328 ;   S.  R.  A.,  s.   21,  ill.  (ii)  of  cl.  (b).  houses  in  elevation. 

But  see   Samuda  v.  Lawford  [1862]  4  '  Manners  v.  Johnson,  supra. 

Giff.,   42  ;     Dear  v.   Verity  [1869]  38  '  "  A    person    who    stipulates  that 

L.  J.  Ch.  297,  486.    Holmes,  J.,  refers  her  neighbour  shall  not  keep  a  school, 

to  Y.  B.,  8  Bd.  IV,  pi.  11  and  ryngelden  stipulates  that  she  shall  be  relieved 

V.   WarJiain:[  1467-73]  2  Gal.  Oh.LlV;  from  all  ajixiety  arising  from  a  school 

but  Prof.  Ames  points  out  that  in  both  being  kept,  and. the  feeling  of  anxiety 

these  cases  there  is  an  ambiguity,  and  is   damage."    Per  Cranworth,   L.    C., 

it  does  not  appear  whether  the  plaint-  Kempv.    Sober  [1851]   1    Sim.  (N.  S.) 

iff    sought    specific    performance    or  517, 520, 61B.  R.,  200.  Here  thedefend- 

repayment,  1  Cases  68.  n.  4.  ant  purchased  houses,  subject  to  the 

'  Lord ,  Manners  v.  Johnson  [1875]  1  covenant  not  to  carry  on  any  trade, 

Ch.  D.,  673  ;  Leech  v.  Schweder  [1874]  business  or  calling  therein. 
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for  the  parties  to  judge  whether  the  agreement  shall  be  preserved 
so  far  as  they  are  concerned  in  its  integrity,  or  whether  they 
shall  permit  it  to  be  violated.^  "  If  the  construction  of  the 
instrument  be  clear  and  the  breach  clear,  then  it  is  not  a  ques- 
tion of  damage,"  said  Wood,  V.  C,  "  but  the  mere  circumstance 
of  the  breach  of  covenant  affords  suflScient  ground  for  the 
court  to  interfere  by  injunction."^ 

In  some  contracts  we  find  a  stipulation  to  pay  a  certain 
sum  of  money  in  the  event  of  default  in  performance.^  To 
take  the  illustration  appended  to  section  20,  Specific  Relief 
Act,  by  the  Indian  Legislature, — "  A  contracts  to  grant  B  an 
underlease  of  property  held  by  A  under  C,  and  that  he 
will  apply  to  C  for  a  license  necessary  to  the  validity  of  the 
underlease,  and  that  if  the  license  is  not  procured,  A  will  pay 
B  Rs.  10,000.  A  refuses  to  apply  for  the  license,  and  offers 
to  pay  B  the  10,000  rupees."  In  such  cases,  "the  general  rule 
of  equity,"  said  Lord  St.  Leonards,  "  is  that  if  a  thing  be 
agreed  upon  to  be  done,  though  there  is  a  penalty  annexed  to 
secure  its  performance,  yet  the  very  thing  itself  must  be  done."* 
Equity  has  regard  to  the  substantial  agreement  between  the 
parties  and  its  real  object,  and  not  to  what  seems  to  be  the 
object.^  The  question  therefore  is  really  one  of  intention  to  be 
gathered  from  the  instrument,  if  any,  and  all  the  circum- 
stances.^ If  a  sum  is  mentioned  with  the  object  of  securing 
the  performance  of  an  agreement  and  not  as  the  price  for  doing 
what  a  man  has  expressly  agreed  not  to  do,  the  court  will 
fasten  upon  the  express  contract  and  will  say  to  him,  "  You 
cannot   fall  back  upon  the  penalty,  but  must  do  the  act."'     On 


*  Per  Romilly,  M.  R.  Dickenson  v. 
Grand  Junction  Co.  [1852]  15  Beav., 
260,  272. 

'  Tipping  v.  Eckersley  [1855]  2  K  <fc 
J.,  264,  270.  Indian  courts  may  not 
possibly  recognise  any  such  hard  and 
fast  rule. 

'  Cf.  S.  K.  A.,  s.  20. 

'  French  v.  Macale  [1842]  2  ])r.  & 
War.  269,  274-5. 

'  Waterman,  26. 

°  Per  Turner,  L.  J.,  "  The  question 
in  such  cases  as  I  conceive  is  whether 
the  clause  is  inserted  by  way  of 
penalty  or  whether  it  amounts  to  a 


stipulation  for  liberty  to  do  a  certain 
act  on  payment  of  a  certain  sum." 
Coles  V.  Sims  [1854]  5  DeG.  M.  &  G., 
9.  Cf.  Diamond  Match  Co.  v.  Roeber 
[1887]  106  N.  Y.,  473,  1  Ames,  124 ; 
Dooley  V.  Watson,  1  Gray,  414;  Bray 
V.  Eogarly  [1870]  Ir.  R.,  4  Eq.,  544, 
547. 

'  Hopes  V.  Upton,  125  Mass.,  253  ; 
Waterman,  44,  n.  2  ;  Chilliner  v.  Chil- 
linei-  [1754]  2  Ves.  Sr.,  523  ;  Logan 
V.  Wienho.t,  [1833]  1  CI.  &  F.,  611.  Cf. 
Grave  v.  Peer,  48  N.  J.  Eq.,  553,  2 
Keener,  1244  n. 
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the  other  hand,  if  the  object  was  to  secure  for  the  promisor  the  Optional 
option  either  to  do  the  act  or  pay  a  certain  sura  of  money,  the 
payment  of  the  penalty  would  be  the  price  oE  non-performance 
and  must  be  accepted  by  the  promisee  in  lieu  of  performance.' 
In  these  cases,  the  contract  is  optional  or  alternative  and  is  as 
fully  performed  by  the  payment  of  the  money  as  by  the  doing  of 
the  act  at  the  election  of  the  promisor.^  As  the  parties  have 
formally  agreed  upon  the  compensation  and  have  assessed  the 
damages,  an  appeal  to  equity  is  unnecessary.^  In  English  and 
American  cases  a  distinction  is  made  between  penalty  and 
liquidated  damages,*  but  the  Indian  law  does  not  recognise  this 
distinction,^  and  there  is  no  reason  to  import  any  such  distinc- 
tion in  the  consideration  of  a  case  for  specific  performance.  The 
distinction  in  India  may  be  said  to  be  between  contracts  con- 
taining any  stipulation  by  way  of  penalty  and  those  containing 
stipulations  for  "  liquidated  satisfaction."  ^  In  the  former  case, 
if  damages  are  asked  for  in  the  event  of  breach,  the  court  will 
award  reasonable  compensation  not  exceeding  the  amount  named 
or  penalty  stipulated  for.'  If,  on  the  other  hand,  specific  per- 
formance is  asked  for,  such  agreement  may  be  deemed  "  not  to 
be  the  weaker  but  the  stronger  for  the  penalty."^ 

English  judges  have  been   at  the  pains  to  formulate  rules    Construc- 

..  ..„,  ,  .  tion  of 

for  guidance  in  the  determmation  of  the  question  of  construction  contract, 
referred  to  above.  It  has  been  said,  for  instance,  that  the 
apparently  alternative  form  of  the  agreement,^  or  the  largeness 
or  smallness  of  the  sum  named  as  penalty,'"  is  an  uncertain 
index.  But  if  the  value  of  the  subject  of  the  contract  is  much 
larger  than  the  penalty   named,"  or  the  latter  sum  is  single, 


■  Woodward  v.  Gyles  [1690]  2  Vern  , 
119  ;  Legh  v.  Lillie  [1860]  6  H.  &  N., 
165  ;  Magrane  v.  Archbold  [1813]  1 
Dow.,  107,  3  E.  R.,  639.  Ramdhan  v. 
Molmn  Lai  I  A.  L.  J.  R.,  688. 

'  Fry,  63.  See  Pt,  I,  Oh.  IK,  for  an 
exhaustive  discussion  of  the  subject. 
1  Pomeroy,  Eg.  J.,  ss.  436-447. 

'  Pomeroy,  S.  P.,  a.  50,  p.  78. 

••  Leake,  Con.,  Pt.  V.,  Oh.  I,  s.  3.  The 
latest  case  is  Pj/e  v.  British  Automobile 
Commercial  Syndicate,  Ltd.  [1906]  1 
K,  B.,  425. 

'  I.  C.  A.,  s.  74.  See  Sir  P.  Pollock's 
commentary.- 


'  Elphinstone  v.  Monkland  Iron  & 
Coal  Co.  [1886]  11  A.  0„  332,  347. 

'  I.  0.  A.,  s.  74. 

'  Per  Lord  Macclesfield,  Holson  v. 
Trever  [1723]  2  P.  Wms.,  191,  192. 

'Finch  V.  Earl  of  Salisbury  [1675] 
Rep.  Mnch.,  212,  23  E.R.,  117  (contract 
to  renew  lease  with  addition  of  3 
years  to  original  term  or  to  answer 
^vant  thereof  in  damages). 

"  Boy  V.  Duke  of  Beaufort,  [1741]  2 
Atk.,  190. 

"  Chilliner  v.  CMUiner,  supra ; 
Prebble  v.  Boghurst  [1818]  1  Sw.,  309. 
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whereas  the  act  stipulated  for  is  continuing  or  recurring,'  or  the 
benefit  of  the  contract  would  flow  in  one  channel  and  that  of  the 
sum  if  paid  in  another,^  a  presumption  may  be  raised  against 
a  construction  of  the  contract  as  alternative.  On  the  other 
hand,  the  contrary  presumption  may  be  raised  where  the 
agreement  would  be  unreasonable,  unless  the  person  stipulating 
to  pay  the  sum  was  held  to  have  an  option.^  But  no  hard  and 
fast  rules  can  be  laid  down  in  matters  of  construction  and  it  is 
elementary  that  the  language  of  one  document  can  seldom  throw 
light  on  the  interpretation  of  another.*  The  contracts  of  the 
people  of  India  specially,  it  has  been  authoritatively  laid  down, 
should  be  liberally  construed,  and  the  form  of  expression,  the 
literal  sense,  should  not  be  so  miich  regarded  as  the  real 
meaning  of  the  parties  disclosed  by  the  transaction.*  .All  that 
can  be  said  usefully,  therefore,  is  that  a  court  of  equity  is 
anxious  to  treat  the  penalty  as  being  merely  a  mode  of  securing 
the  due  performance  of  the  act  contracted  to  be  done,  and  not 
as  a  stim  of  money  really  intended  to  be  paid,^  and  when  it  is- 
doubtful  what  the  parties  really  intended,  the  inclination  of 
the  courts  is  to  regard  the  amount  named  as  penalty.'  The 
proper  rule  for  the  construction  of  a  contract  is  that  it  should 
be  established  rather  than  defeated,  and  equity  desires  not 
forfeiture,  but  compensation.^  "The  penalty,"  said  Lord 
Loughborough,  "  is  never  considered  in  this  court  as  the  price  for 
doing  what  a  man  has  expressly  agreed  not  to  do." '  There- 
fore, in  the  ordinary  case  of  a  stipulation  on  the  sale  of  real 
estate  that,  if  the  purchaser  failed  to  comply  with  the  condition 
he   shall  forfeit   the  deposit,  the  "  purchaser,"  said  Lord  Eldon, 

'  ffrench  v.  Macale,  supra.  '  ^'araiu     v.     Mohendra    [1912]    15 

'  Chilliner  v.  Chilliner,  supra  (bond  O.L.J.,  332. 

to  pay  £600  to  A,  if  land  not  conveyed  *  Per    Lord    Oranworth,    Hanger  v. 

to  A's  daughter  and  her  husband).  Great     Western      Railway     Company 

^  Magranev.Archbold  [ISU]!  Dow.,  [1854]  5  H.L.C.,  72,  94.     Cf.   Sloman  v. 

107,    14  R.  R.,   15  (covenant  to  renew  Walter  [1784]  1  Bro.  Ch.,  418,  419. 

sublease  under  penalty  of  £70,  where  '  Foley  v.  Keegan,  4  7owa,  1 ;  Water- 

flnes  on  head-lease    were    raised   on  man,  29,  n.  5. 

renewal,  according  to  the  value  of  the  *  Page  v.  Broom  [1827]  4    Kuss.,  6 

property).  [1830]  2  R.  &  M.,  214  ;  3  Parsons,  Coii., 

"  Ct.  Subbarayar  v.  Subammal  [1900]  372. 

24  Mad.,  214,  218,   P.  0. ;  Aspden   v.  "  Hardy  v.  Martin  [1783]  1  Cox.  26, 

Seddon    [1875]  10  Ch.   Ap.,  394;   Dha-  1  Scott,  124.  But  see  Astlayy.W eldon 

nukdhari  v.  Nathuni  [1907]  6  0.  L.  J.,  [1801]  2  Bos.  &  Pul.,  846,  352. 
62',  68-9. 
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"  has  no  right  to  say  that  lie  will  put  an  end   to   the   agreement 
forfeiting  his  deposit." ' 

As   in   some  cases  of  breach  of  contract,  damages  in  money    p^j^othjITMe 
may  be  an  inadequate  remedy,  so  in  others   it   may   be   an   im- 
practicable  remedy.     In  this  latter  case,    two   classes  may   be 
distinguished,  according  to  Pomeroy,  vis. : — 

I.  Where  from  the  lack  of  some  legal  formality  or  condi- 
tion in  the  contract,  no  action  at  law  can  be  maintained.^ 

II.  Where  from  some  peculiar  feature  of  the  contract 
either  in  its  subject- maltei'  or  its  terras  or  in  the  relation  of  the 
partites,  it  is  impossible  to  arrive  at  a  legal  measure  of  damages 
at  all  or  at  least  with  any  sufficient  degree  of  certainty.' 

This  division  corresponds  roughly  to  clauses  (6)  and  [d)  of 
section  12,  Specific  Relief  Act.  I  have  already  tried  to  illustrate 
clause  (h)  to  some  extent.  Wherever  the  amount  of  damages 
has  to  be  fixed  by  conjecture,  the  case  may  be  treated  as  one 
under  this  clause.  There  is  no  basis  for  the  computation  of 
damages.*  Where,  for  instance,  upon  the  dissolution  of  a  partner- 
ship it  was  agreed  between  two  partners  that  a  particular  book 
used  in  the  trade  should  be  considered  the  exclusive  property 
of  one  of   them  and    that  a  copy  of   it   should  be   given  to   the 

'  Cnitchley    v.    Jerningham    [1817]  equity    treats    as    binding    on     tlie 

2   Mer.,    506.  Cf.   Long    v.     Bowring  conscience.    By  far  the  most  import- 

[1864]     38    Beav    585  ;     Howard     v.  ^^^  ^'^  verbal   contracts   concerning 

Hopkins    [1742]  2    Atk.,  371 ;  Dooley  '^"^  ^l""!!  are  invalid  by  the  Statute 

V.  Watson,  1    Gray,    414.     "Waterman  of  Frauds,  but  which,  if  part  performed, 

28  n  2  equity  -will  enforce  :  Kirk  v.  Bromley 

'  ''  Under  this  head  are  included  :-  ^"l""'  2  Phill.  Ch.,  640  ;  Goiigh  v.  Crane, 

I.    Contracts    in  which   plaintifl  has  ^, ,     r,„'^?/,'.  ^^^ '    '^'■'""'  ■^•„'^°"9'*'   * 

not  performed  or  even   cannot  per-  ^"•'  ^7  l^-  z"^"  -,^'  ^^  ®-  ^  '  ^"'  ^"*^ 

form  all  the   conditions-  on  his  part  ^^e  s.  4,  cl.   (c)  ].    Dnder  this  head 

so  as  to   maintain  an   action   at  law,  are  also  included  certain  agreements 

but  which  equity  still  may  treat  as  void  at  the  old  common  law  but  which 

binding  and  enforce.    In  such  cases,  equity  enforces  ;  e.g.  assignments  of 

if  the  contract  is  otherwise  a  proper  expectancies;  agreements  to    assign 

one,   equity  will    decree    a    specific  things   in  action ;  contracts  between 

performance,    with    such    allowances  a  man  and  a  woman  who  afterwards 

or  compensations  as   are  just;  Mart-  ™//''y;  Cannel  w  Buckle,  2  P.  Wms., 

lock  V.  Buller,  10  Ves.,  292,  305,  306  ;  243  ;  Gould  v.  Womack,  2  Ala.  83.  III. 

Stewart  y.  Aliston,  1  Mer.,  26,32   [Cf.  Contracts  incomplete  in  their   terms, 

S.  R.  A.,  ss.  14,  15].    Even  where  the  Buxton  v.  Lister,  3.  Atk.,  383  ;  Doleret 

partial    failure    or    inability  results  7;  «orfesc/it/d!,  1  Sim.  &  St.,  590 ;  Phil- 

from  the  plaintiff's  own  fault;  Dams  i?P«  "^-   Thompson,    1   Johns,  131."    4 

V.    Hone,  2  Sohoales   &   L.,   341,  347 ;  Pomeroy,  Eg.  Jur.,  a.  1403  n. 
Voorheesv.   I  layer,   2  Barb.,  37  ;  Coal  ,  *  l;omeroy.  Eg.  J.,  s.  1403. 

V.  Barney,  1  Gill  &  J.,   324  ;  McCorkle  ^     ii*]™"**  ^-  ^'•"'^"'"  [1850]  •■  Pars. 

V.  Browii,  9  Smedes   &   M.,   167.    II.  ^Q-  *^0'  ^79. 
Contracts  not  valid  at  law,  but  which 
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other,  the  agreement  as  to  the  copy  was  enforced  in  specie,  it 
being  clear  that  no  standard  could  exist  as  a  measure  of  dama- 
ges.' So  where  a  partner  has  agreed  to  retire  from  business,^ 
or  not  to  carry  on  the  same  trade  with  other  persons  or  within  a 
certain  distance  or  in  a  certain  place.^  And  even  where  the 
parties  are  not  partners,  it  is  iiniversally  conceded  that  equity 
will  decree  specific  performance  of  a  contract  not  to  carry  on  a 
trade  or  profession  in  competition  with  the  plaintiff,  where  the 
contract  is  not  bad,  as  in  restraint  of  trade.*  Among  other 
negative  contracts  which  courts  of  equity  have  enforced  may  be 
mentioned  agreements  not  to  play,^  or  work  for ,^  or  sell' to' a 
different  company,  or  manufacture  machines  infringing  patents 
claimed  by  plaintiff,'  not  to  sue  for  a  certain  time^  or  appeal 
to  a  superior  court,'"  as  also  agreements  by  a  husband  not  to 
molest  his  wife''  or  by  a  wife  not  to  claim  her  dower. '^  But  I 
shall  have  to  deal  with  negative  contracts  in  more  detail  later 
on.''  It  will  therefore  suffice  to  state  now  that  specific  relief  is 
enforced  in  such  cases  by  means  of  an  injunction,  damages 
being  purely  conjectural.'* 

Returning  to  affirmative  contracts,  I  may  instance  an 
agreement  to  accept  chattels  in  satisfaction  of  claim  on  a  bond 
and  mortgage,'^   or   an  agreement  by  the  payee  of  a  note   to 


1  Lingen  v.  Simpson  [1824]  1  Sim. 
&  St.,  600. 

'  Graij  V.  Smith  [1890]  43  Ch.,  T>., 
208. 

'  Per  Eldon,  L.  C,  "  In  partnership 
agreements  a  covenant  that  partners 
shall  not  carry  on  for  their  private 
benefit  that  particular  concern  in 
which  they  are  jointly  engaged,  is 
not  only  permitted,  but  is  the  con- 
stant course."  Af  orris  v.  Oolman 
[1812]  18  Ves.,  437.  Cf.  Kemble  v. 
Kean  [1829]  6  Sim.,  333;  Angier  v. 
Webber  [1867]  14  Allen,  211.  2  Scott, 
126. 

'  I.  C.  A.,  s.  27  (see  Pollock's  Com.). 
The  leading  English  case  now  is 
Nordenfelt  v.  Maxim  Nordenfelt  Ovns 
&  Ammuntion  Co.  [1894]  A.  0.,  536,  6 
R.  C,  292  ;  but  the  Indian  law  has 
been  interpreted  in  a  much  more 
narrow  and  restricted  sense,  Madhab 
Paramanick  v.  Rajcoomar  Das  [1874] 
14  B.  L.,  R.  76  ;  Brahmaputra  Tea  Co. 
V.  Scarth    [1885]  11    Oal.,    545.    See 


Pollock,  Con.  (W.  W.),  467  ;  also  cases 
cited,  1  Ames,  124,  n.  3. 

'  Lumley  v.  Wagner  [1852]  1  DeG. 
M.  &  G.,  604, 1  Ames,  93. 

'  Dietrichsen  v.  Oabbnrn  [1846]  2 
Ph.,  52,  1  Ames,  108. 

'  Donnell  v.  Bennet  [1883]  22  Ch. 
n.,  835,  1  Ames,  114. 

*  American  Co.  v.  Grossman,  57  Fed. 
R.,  1021,  Ames,  134. 

'  Blake  \.  White  [1835]  1  Y.  &  C. 
Ex.,  420.    But  see  I.  C.  A.,  s.  28. 

^'' Amir  Ali  \.  Inderjit  Koer  [1871] 
9  B.  L. R.,  460,  P.  C.  ;  Amiit  Das  v. 
Ashbimier  &  Co,  [1876]  1  All.,  267. 

"1  Sanders  v.  Bodway  [1852]  16 
Beav.,  207. 

"  Dyke  V.  Rendall  [1852]  2  DeG.  M. 
and  G.,  209. 

"  Lect.,  XII  infra.  Cf.  Langdell,  Eq. 
J.,  68  72. 

"  2  Story,  Eq.,  1850,  s.  722  a. 

»  Very  v.  Levy  [1851]  13  How,,  845, 
2  Keener,  101. 
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mdorse  payments  tlierdon/  as  the  case  of  a  contract,  for  -  the 
breach  of  which  it  is  not  practicable  to  estimate  damages-  in 
money.  In  Phillips  v.  Berger^  the  contract  was  about-  a  chose 
in  action,  viz.,  the  sale  or  compromise  of  a  judgment-debt;  there 
wis  an  agreement  to  accept  a  promissory  note  given  by  a  third- 
party  for  a  portion  of  this  debt,  and  the  court  held  that  damages 
would  furnish  no  just  and  adequate  compensation. 

Under  this  head  also  should  the  cases  of  contract  to  sell  or 
supply  patented  or  scarce  articles,  referred  to  above,-  be  pro^ 
bably  brought.-^  x\n  agreement  to  .renew  a  lease  of  a  news- 
paper has  been  specifically  enforced  in  America.'' 

Lord  Hardwicke,  C,  was  of  opinion  that  an  agreement  for 
the  sale  of  several  timber  trees,  marked  and  growingat  the  time 
it  was  reduced  into  writing,  was  capable  of  specific  perform- 
ance. The  peculiar  features  of  the  agreement  were  that  the 
consideration  was  payable  in  six  annual  instalments,  and  that 
the  purchasers  were  to  have  eight  years  for  disposing  of '  the 
same.  The  Lord  Chancellor,  following  Taylor  v.  l^eville,^  thought 
such  a  contract  differed  from  those  that  are  immediately  to  be' 
executed.^  The  reason  was  stated  by-lieach,  V.  C,'iu  a  later' 
case,'- to  be  this, — "The  profit  upon  the  contract  being' to' 
depend  upon  future  events,-  cannot  be  corfectly  estimated  in 
damages,  where  the  calculation  must  proceed  upon  conjecture'"^ 
And  upon  this  ground  an  agreement  to  purchase  from  an 
assignee  for  2s.  6d.  in  the  pound  certain  debts  which  had'  been- 
pfdved  under  two  commissions  of  bankruptcy,  -was  enf6rced 
in-specfe  against  the  purchaser."  The  learned  Vice-Chancetlof 
said  if  was  a  "  contract  for  the  sale  of  the  uncertain  dividends 
which  may  become  payable  from  the  estates  of  the  two  bank- 
rupts," and  "  a  court  of  equity  will  decree  specific  performance, 
because  damages  at  law  cannot  accurately  represent  the  value 
of  the  future  dividends;  and  to  compel  this  purchaser,  to   take 


'  KoppUen  v.  Kopplien,  8  Fax  Civ 
App.,  625 ;  2  I'omeroy,  Eg.  R.,  1271. 

2  2  Barb.,  609,  8  Barb,,  527. 

s  Ante,  91 ;  2  Pomeroy,  Eq.  K.,  s. 
749'  p.  1265. 

*  Floyd  V.  Storrs,  144  Mass.,  56. 

'  "  A  case  not  in  I'eere  'Williams, 
not  reported  at  all,  and  apparently 
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only  ciSed  from  nianaseript,"  per 
Wood,  V.  C.  Pollard  v.  Clayton  [1855] 
1  K.  &.  J.,  462,  476. 

'  Buxton  V.  Lister  [1746]  3  Atk., 
383,  1  Ames,  47. 

'  Adderly  v.  Dixon  [1824]  1  Sim.  & 
St.,  607.,  1  Ames,  58. 

'  Cf.  2  Story,  Eq., «..  718.     -  -     .     -    " 
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suchldaraages  would  be  to  compel  him   to   sell  these  dividends 
at   a  conjectural   price."  ^      He  referred    to   Ball  v.   Coggs,^  in 
which  case  the  House  of  Lords  decreed  specific  performance  of  a 
contract  to  pay  the  plaintiff  a  certain  annual  sum  for  his  life  and 
also  a  certain  other  sum  for  every  hundred-weight  of  brass  wire 
manufactured  by  the  defendant  during  tlie  life  of   the  plaintiff.' 
The   reason  that  in   the  case  of  a   sale  or   assignment  of  a 
chose  in  action,  legal  damages  may  be  too   uncertain  or  conjec- 
tural to   constitute  an  adequate  compensation,*  is  easily  intelli- 
gible.    The  price  would  depend  upon  a   mere   guess.     But  the 
distinction   sought   to  be   made   between  a   contract  regarding 
Payment  or    chattels  the   performance  of  which   may  be   distributed  over  a 
by^nS""^    number  of  years  and    another  which   is  immediately  to  be  exe- 
ments.  cnted,*  seems  to  be  artificial  and  unsound,  and  has,  not    unnatur- 

ally, been  questioned  by  high  authorit3.^  As  Jessel,  M.  R., 
said  in  a  more  recent  case.'  "  To  say  that  you  cannot  ascertain 
the  damage  in  a  case  of  breach  of  contract  for  the  sale  of  goods, 
say  in  monthly  deliveries  extending  over  three- years,  is  to  limit 
the  power  of  ascertaining  damage  in  a  way  which  would  rather 
astonish  gentlemen  who  practise  on  what  is  called  the  other 
side  of  Westminster  Hall.^  There  is  never  considered  to  be 
any  difficulty  in  ascertaining  such  a  thing."  The  mere  want 
of  exactitude  in  the  measure  of  damages  at  common  law  has 
not  always  been  held  a  sufiicient  ground  for  the  equitable 
jurisdiction." ' 

On  the   ground  of  uncertainty  of   assessment  of   damages 


'  1  Ames,  59. 

»[1710]lBro.  I>.  C,  144. 

"In  Wilhii\.  Cuttle  [1S23]  1  Sim. 
&  St.,  174,  an  agioemei.t  for  the  pur- 
chase of  an  amiiiity  payable  out  ot 
the  dividends  of  stock  was,  specifical- 
ly enforced.  Clifford  v.  Tiirrell 
[1841]  1.  Y.  &  C.  CI).,  1S8;  Kniinj  v. 
Wexliom  [1822]  6  M  add.,  3r)5  ;  Keenan 
V.  bandley  [1864]  2  DeG.  J.  &  S.  283  ; 
Swift  V.  Sici'/t,  3  Ir.  Eq.,  267.  So 
also  a  contract  lor  the  payment  of 
alimony  to  a  divorced,  wile  (in  Ame- 
rica). Fleming  v.  Peterson,  \61  III, 
465.  But  a  contract  to  sell  a  life- 
interest  in  the  public  funds  was  not 
specifically  enforced  in  Breiiley  v.  Col- 
lins, [1831]  You.,  317,  830,  34  R.  H., 


277.  An  agreement  to  give  a  deed  of 
annuity  was  enforced  in  Avbin  v. 
Holt  [1855]  2  K.  &  J.,  66. 

'  4  Pomeroy,  Eq.  J.,  s.  1402. 

'  See  also  some  American  cases 
cited,  I  Ame  ,  48,  n.  2. 

"  Pollard  V.  Chiyton  [1855]  1  K.  &  J., 
462,476  (Wood.  V.  C.)  ;  Fotliergill  v. 
UoH-h,iid  [lf;7.9]  17  Eq.,  1S2,  140  (Jes- 
sel, M.  K.);  Austin,  JjD-JS.,  p.  808; 
Fry.  ;-l7  ;  cf  Jones  v.  Meuhall  [1874] 
115  Mass.,  244.  2  Keener,  87,  92.  But 
see  Ponieroy,  S.  P.,  s.  15  and  note. 

'  Folhergill  v.  fioiyJciHd,  supra;  1 
Ames.  112. 

'  That  is,  Courts  of  Common  Law, 

'  Fry,  28. 
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niiist  also  be  Justifier]  tlve  cases  in  wliicli  agreements  for   sale  or 

assignment  of   patents  have  been    specificalij' enfoiced.     "lam    Assignment 

of  opinion,"  said   Romilly,  M.  R.,    "  tliat  wliere  there  is  a  valid    °  ^^  ^"  ^' 

contract   for   the   sale  of  a  patent,   this   court   will  specifically 

enforce   it  in  a  suit  by   the  purchaser   against  the    vendor  and 

will  make  the  latter  execute  a  conveyance.     I  am  also  of  opinion 

that   the   opposite    is  equally    true  and    that   the  vendor   may 

come  into  equity  for  the  purchase-money."  ^  The  jurisdiction  may 

be  supported  in  fact  on  two  grounds.    A  patent  is  a  thing  which 

the  vendor   alone  can   supply,^  and  the    value  of  a  patent  right 

cannot  be  ascertained  by  computation.      As  an  American  judge 

explained  the  matter:    "All  the  data  by  which  its  value  can  be 

estimated    are    yet    future   and    contingent.      Experience   may 

prove  it   to  be    worthless;    anotiier  and   better  invention    may 

supersede  it ;  or  it  may  itself  be  an  infringement  of  some  patent 

already  existing.     On  the  other  hand,  it  may  be  so  simple  in  its 

principle  and  construction  as  to  defy  all   competition  and  give 

its  owner  a    practical    monopoly  of  all  branches  of   business  to 

which  it  is  applicable.    In  any  event,  its  value  cannot  be- known 

with  any  degree  of   exactitude  until  after  the  lapse  of  time,  and 

even   then  it  is  doubtful  whether  it  can   be   ascertained   with 

sufficient   accuracy  to  do  substantial  justice  between  the  parties 

by  a  compensation  in  damages.**^ 

Upon  the  same  ground  of  damages  being  •  uncertain  and 
conjectural,  I  apprehend  decisions  ordering  specific  performance 
of  a  contract  to  insure  life^  must  be  supported.  The  jurisdic-  Contracts  of 
tion  has  been  said  in  America  to  be  based  upon  the  complica- 
tions and  embarrassments  incident  to  an  action  at  law  to  enforce 
the   contract.^     But   this  ratio  is  not  likely   to  be  sustained   by 

'^  Cogent  v.  Gibson  [1864]    33,  Beav.,  for  working  steam  injectors). 

557,1    Ames,  56  (patent   for  improve-  'Per  Carpenter,  3.,  Corbin  v.  Tracy 

ment  in  tlie  manufacture  of  saddles).  [1867]  34  Conn.,  325.  2  Keener,  34. 

Cf.  Printing  Co.'v.   Sampsnn  [1875]  19  '  Herbert  v.  Mtitttal    Life  Insurance 

Bq.,  462  (agreement  to- assign  future  Company.   12  Fed.  R.,  807,  other  cases 

patents);    Sweet  v.   Cuter  [1841]    11  cited,  2  Pomeroy,   Eq.,  R„    1270,  m.  41, 

Sim.,  572  •   Sims  v.  Marryat  [1851]  17  1  Ames,  60,  ii.  4,  Pomeroy,  S.  P.,  s.  16, 

Q.  B.,  281  (copyrights) ;  and  American  p.  21. 

eases   cited  in  2     Pomeroy,  Eq.    B.,  "2    Pomeroy,    Eq.   R.,    a.    753.     Cf. 

1267, 1/.  34.  Tayloe  v.  M erchants  Fire    Insurance 

»2  Pomeroy,  Eq.  R.,  s.  751.  Co.  [1850]  9  How.,  390,  1  Ames,  60. 

3  Adams  V.  Messinger,  supra  (Patent 
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judges  in  India.  Agreements  for  sale^  and  purchase^  of  a  debt 
or  to  execute  evidence  of  indebtedness^  or  to  deliver  a  paid-up 
life  insurance  policy  for  a  ceatiiin  sura''  or  to  give  up  notes  in 
the  bands  of  a  holder,  in  order  that  the  maker  may  cancel  them,' 
have  been  similarly  enforced  in  specie. 
Contracts  of  I  have  already  referred  to  some  contracts  between  husbands 
and  wives.  There  has  been  some  doubt  expressed  in  England 
and  America  as  to  the  validity  of  agreements  for  separation 
betvreen  them.  In  Lord  Eldon's  opinion,  e.g.,  a  settlement 
creating  a  separate  maintenance  •  by  voluntary  agreiement  bet- 
ween husband  and  wife  was  in  its  conBeqnences  destructive  to 
the  indissoluble  nature  and  sanctity  of  the  marriage  contract.^^ 
It  is  now,  however,  well  established  that  a  court  of  equity  has 
jurisdiction  to  enforce  the  specific  performance  of  an  agreement 
for  present  separation  of  husband  and  wife  by  the  execution  of 
proper  deeds  for  that  purpose'  or,  if  the  deed  has  been  executed, 
to  enforce  its  stipulations,  e.g.,  not  to  sue  for  restitution  of 
conjugal  rights.^  As  in  England  a  husband  cannot  contract 
with  his  wife  without  the  intervention  of  some  third  person, 
it  used  to  be  usual  at  one  time  for  trustees  to  be  .  appointed 
by  whom  the  provisions  for  the  wife's  separate  maintenance 
might  be  enforced.'  But  this  does  not  seem  necessary  now.^" 
Consideration  to  support  contracts  for  separation  is  also  some- 
times -peculiar.^      Except   where   creditors  and  purchaseis  are 

1  Cuttittg  V.  Dwm    [1874]  25   N.  J.  98'^  6  R.  C,  368.    "  I   apprehend  the 

JJq.,  265,  2  Keener,  60.  theory  of  the  law  to  be,"  said  Kuight- 

'  Wright  Y.  Bell  [1818]  5  Price,  325,  Bruce,   L.  J.,  "that  a  man  and    liis 

2  Keener,  9.        .  wife, cannot  live  In  a  state  of  separa- 

'  Hicks  y.  Turck  [1888]  72    Mich.,  tlon   from  each  other  without  some 

3il,  2  Keener,  57.                  ■■  failure  on  the  part  of  one  or  both  in 

""  '  Hughes  V.  Pidemont  Life  Iiis.  Co.,  the  performance  of  duties,  in  the  ful- 

55  Geor.,  111.  fllment  of  which   society  has^anin- 

•  2'tittiB  V.  Moore,  16  Minn.  123.  terest,"  ibid,  989.    But  see  Eversley, 

'  St.  John  V.  St.  John  [\805]n'Ves.,  op.  cit,  452. 

526v  530:      Wesfmeath   v.    Salisbury  =Himtv.  Hunt  [1862]  4  DeG.  P.  & 

[1831]  5  Bli.  N.  S.,  339.  See  2  Kent,  J.,  221,  1  Ames,  131. 

Com.,  175;  also  Collins  v.   Collins,  83  'Hope  v.  Hope  [1857]  26  L.  J.,   Ch., 

Am.  Dec.  606  ;  Sohouler,  Domestifi  Re-  ill ;  Legard  y.  Johnson  [1797]  3  Ves., 

lotions,  Ch.  XYII.  See  Eversley,  Dom.  352,  359. 

Bel.,  Ch.  XVII.  •"  Vamittart  v.  Vansittart  [1858]   4 

'Wilson  Y.Wilson   [1848]  1  H.  L.  C,  K.  &  J.,  62;   McGregor  v.    McGregor 

538  [1856]  5  H.L.0.,-811,  840  ;  Besant  y.  [1888]   21  Q.  B  D.,  424.    See  Pollock, 

,  Wood  [1878]  12  Ch .  D.,  605.  Contra  as  to  Con.,  (W.  W.),  92. 

agreements  for  separation,  CnrtiorigW  "Pry,  Pt.  VI.,  eh.  vi ;   Waterinan, 

V.  Curfwright  [1853]  3  DeG.  M.  &  G.  s.  42, 
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spes 
siiccessioiiis , 


concBrned,- tHe  court  will  not  weigh  the  consideration  iu  too  nice 
scales,  says  Mr.  Eversley,  and  the  mere  agreement  of  the  parties 
io  execute  a  deed  of  separation 'and  :to  live  apart  is  sufficient  to 
render  it  binding  on  both  of  them,  both  as  regards  their  pecuniary 
and  social  status  towards  one  another.^  But,  as  cases  of  this 
description  in  India  are  still  happily  very  rare,  I  will  not  pursue 
the  topic  further.  I  will  only  add  that  performance  of  a  con- 
tract on,  marriage  for  the  settlement  of  either  personal  or  real 
property  or  both,  will  generally  be  enforced  by  the  court.^ 

An  agreement  to  transfer  the  right  of  an  heir  apparent  or  spes  Transfer  of 
SMc'cessiortis  is  invalid  under  the  statute  law  of  India.  Such  a 
transfer  is  said  to  defeat  the  intentions  of  testators  or  be  in  fraud 
of  parental  authority.  An  agreement  for  the  assignment  of  an  ex- 
pectancy as  such  is -therefore  no  more  enforceable  in  India  than 
it  was  by  the  civil  law  of  Rome''  or  the  comrbon  law  of  England.^ 
Where,^  however,  the  estate  expectant  subsequently  vested  in 
the  assignor,  courts  of  equity  compelled  him  to  carry  oiit  his 
agreement  and  make  a  legal  conveyance,  if  necessary.^  Thusi 
where  two  sons  entered  into  an  agreement  to  divide  equally 
whatever  they  might  receive  from  their  father  by  will  or  other- 
wise, the  contention  that  this  was  a  scheme  on  the  part  of  the 
sons  to  protect  themselves  from  the  consequences  of  misconduct 
and  "to  defy  parental  authority  was  repelled,  and  the  agreement 
was  'specifically  enforced.  Shadwell,  V.  C,  thought  "that,  as 
the  testator  (father)  had  the  power  to  give  property  to  his  sons 
without  the  power  of  alienation  but  did  not  choose  to  do  so,  he 
had  allowed  it  to  become  liable  to  all  their  antecedent  contracts.' 
As  Tilghman,C.  J.,  observed  :    "If   one   enter'  into   articles   to 


■  1  Dom'.  Hel,  460. 

'  Harvey  v.  Ashley  [1748]  3  Atk".,  611  ; 
Jeston  V  Key  [1871]  6  Cli.,  610.  Ever- 
sley; Dom.  Hffl,  147.  - 

'  T.P.A.,  s.  6  (a);  Samsiiddinv.  Abdul 
Busseii  [1906]  31  Bdm.,  166  ;  Dho'orj'eti 
V.  Dhoorjeti  [1906]  30  Mad.,  201.  Cf. 
Sitaram  v.  Earihar  [1910]  12  Bom., 
L.  R.,  910  (Hindu  Law);  Thattoliv. 
Kunhummad  [1910]  20  M.  L.  J.  R.,  946 
(agreement  not  to  divide  spes). 
-'  ■*  Pothier,  Obligations,  pt.  I.,  ch.  i.  s. 
i,  para  2. 

.'.  :':Shep..  Touch.; -319/ Jones  v.   Roe 
[1789]  3  T.  R.,  88,  93.  .-   -" 


"  Fry,  pt.  V,  ch.ii ;  Waterman,  s.  37.J 
'  Wethered  v.  Wethered'  [1828]  2 
Sim.,  183.  Cf,  Beckley  v.  Newland 
[1723]  2  P.  Wms  ,  182  ;  Lyde  v.  Mynn 
[1833]  1  My.  &  K.,  683 ;  Haraood  vi 
Tooke  [1812]  2  Sim.,  192  ;'Ooofc  v. 
Field  [1850]  15  Q.  B.,  460  (agreement 
to  sell  estate  if  devised  to  vendor  by 
person  then  living) ;  Ramchandra  v. 
Dharmo  [1871]  7  B,  L.  R.,  341,  345  ; 
Ram  Nirunjun  v.  Prayag  Sing/i  [1881] 
8  Cal.,  138  ;  Oitabui  v.  Balai  [1892]  ,17 
Bom.,  232  ;  Kanti  Chandra  Midcerji  v. 
Al-i-!^abi,  [1911]  33  All.,  414 ;  1  Wh  & 
T.,  8th  ed.-Sl'-l.   '      ' ' -:    r 
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S.  R.  A., 

s.  18,  el.  (a). 


Imperfect 
title. 


convey,  in  case  subsequent  events  should  make  it  lawful,  tliere 
could  be  no  doubt  tliat  in  equity  he  would  be  decreed  to  convey 
when  he  afterward  acquired  the  power."  ^  So  in  England  it 
has  been  said  to  be  an  "undeuiable  proposition  tliat  wlien  a 
person  enters  into  a  contract  without  the  povrer  of  performing 
that  contract  and  subseqaently  acquires  the  power  of  performing 
that  contract,  he  is  bound  to  do  so.  Thus,  where  an  heir 
apparent  or  contingent  remainderman  conveyed  an  estate 
absolutely  or  in  fee  to  a  purchaser  for  valuable  consideration, 
and  afterwards  succeeded  to  the  estate  (the  life  in  being  having 
determined  or  the  contingency  having  happened),  he  would  be 
held  bound  to  make  good  his  sale.^  For,  in  such  cases,  the  con- 
veyance proving  to  be  defective  the  vendor  could  not  plead  that 
the  contract  had  been  ali-eady  discharged  by  performance,*  and 
the  interest,  when  it  accrued  subsequently,  would  feed  the 
estoppel.^  The  Indian  Legislature  has  adopted  the  same 
principle  in  the  case  of  contracts  to  sell  or  let  property  made 
by  a  person,  who  has  onlj'^  an  imperfect  title  thereto.  The 
purchaser  or  lessee  in  such  case  has  the  right,  if  the  vendor 
or  lessor  has  subsequently  to  the  sale  or  lease  acquired  any 
interest  in  the  property,  to  compel  him  to  make  good  the 
contract  out  of  such  interest.^  The  title  must  be  imperfect 
at  the  date  of  the  contract, '  and  some  interest  must  have  been 
acquired    at  the  date  of  the  enforcement  of  the  sale  or  lease. 


'  McWilliams  v.  Neely,  2  Serg.  & 
R.,507.Cf.  Varick  v.  Edwards,  11  Paige 
Oh.,  290  ;  Waterman,  48,  n.  6. 

'Game  v.  MitcheU  [1846]  15  L.J. 
Ch.,  287  ;  cf.  Holroyd  v.  Marsha  H  [1862] 
lOH.  L.  C,  191,  211. 

'  Clayton  v.  Duke  of  Mp.wcastle 
[1682]  2  Oh.  Oas.,  112,  22  E.  R.,  871  ; 
Ascough  V.  Johnson  [1688]  2  Vern., 
66  ;  Neel  v.  Bealey  [1829]  3  Sim.,  103, 
116;  Smith  v.  Baiter  [1842]  I  Y.  & 
0  Oh.,  223,  62  E.  R.,  864;  Smith  v. 
Osborne,  [1857]  6  H.  L.  0.,  375,  390, 
398. 

'  2  Williaros,  y.  &  P.,  1055. 

' "  If  the  conveyance  to  the  pur- 
chaser contained  a  precise  averment 
of  the  vendor's  seisin  in  fee  or  other 
right  sufficient  to  work  an  estoppel 
at  law,  then,  if  the  vendor  had  not  the 
estate  specified  at  the  time  of  con- 
veyance, but  afterwarda  acquired  it, 


the  same  would  immediately  pass  to 
the  purchaser,  his  heirs  or  assigns, 
without  any  further  conveyance,  by 
the  effect  of  the  estoppel."  Ibid, 
1056-7.  Of.  2  nart.  V.  &  P.,  818-9 ; 
Sugden,  745.  Hair  also  bound  by  the 
estoppel,  Biseiow,  Estoppel  459,  479, 
Chota  Bdhim  v.  Puma  [1914]  21 
0  L.  J.,  144,  152. 

°S.  H.  A,,s.  18  (o).  Ram  Nirunjiin 
Singh  v.  Prayag  Singh,  [1881]  8  Cal., 
138,  143-5. 

'Or  subsequently  become  so  after 
the  agreement  for  sale  or  lease  is 
effected,  Sarjii  Prasad  v.  Wasir  Alt 
[190O]  23  All.,  119,  (here,  afteragree- 
ing  to  grant  plaintiff  a  lease,  the 
lessor  granted  a  lease  to  a  third 
party,  who  had  no  noticfe  of  the  pre- 
vious contr.Tct ;  field  first  lease  would 
take  effect  after  expiry  of  second 
lease). 
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Thus,  where  a  member  of  a  joint  Hindu  family  which  consisted 
of  the  vendor,  his  adopted  son,  and  an  uncle,  sold,  with- 
out necessity,  some  joint  land,  and  during  the  pendency  of  the 
purchaser's  suit  for  specific  performance,  the  uncle  died  and 
a  gift  made  by  him  was  declared  invalid,  the  purchaser  was 
held  entitled  in  Madras  to  a  decree  for  one-half  of  the  land, 
that  being  the  share  to  which  his  vendor  had  become  entitled 
oh  the  date  of  the  decree.' 

Where  the  defendant  has  not  the  present  ability  to   perform       ^•^-  A- 

s.  18,  cl.  (b). 
the   contract,   but   he  is  able  to  acquire  it,  equity  will  compel 

him  to  do  so  and  carry  out  his  agreement.^     This   rule   we  find 

embodied  in  two  clauses  (6)  and  (c)  of  section  18,  Specific  Relief 

Act.     Clause  (b)  runs  thus  : — 

"  Where  the  concurrence  of  other  persons  is  necessary  to 
validate  the  title,  and  they  are  bound  to  convey  at  the  vendor's 
or  lessor's  request,  the  purchaser  or  lessee  may  compel  him  to 
procure  such  concurrence." 

It  is  important  to  note  here  that  the  defect  in  the  vendor's 

or  lessor's   title   must  be  due  to  inability  to  convey  without  the 

concurrence  of  a  third  person,  and   this   third  person   must  be    Third  par- 

,,,,..  ,     ,  1)1  ,      ty's  consent, 

under  a   legal    obligation   to   convey  at  the  vendor  s  or  lessor  s 

request.    A  Hindu  father,  governed  by  the  Mitakshara,  e.g..  may 

be  compelled  to  obtain  the  assent  of  his  son   when   transferring 

family   property   for  the  discharge  of  an  antecedent  debt.     You 

will   further   notice   that   the   clause   has   been   so   vsrorded   as 

effectually  to  repudiate  the  extraordinary  doctrine  maintained 

by  some  old  judges  in  England  that,  where  a  husband  possessing 

a  contingeat   or   immediace   interest  in  an  estate,  convenanted 

for  valuable   consideration    that   his   wife  should  juin  liim   in 

the   conveyance  of   that  estate,  he  could  be  decreed  to  procure 

her  concurrence.^     Under  the  Indian  law,  a  person  cannot   be 


'  Yihiyya  v.    Bauumaiita    [1890]   14  precedents,"    said.  Jekyll,     M.    K., 

Mad.,  489.  Distiiigaish    liamasumi  v,  "  where,    if  the  husband  for  a  valu- 

Bumasumi    [1907]   30  Mad.    255,  262  able  consideration    convenants    that 

(inorfgage).  tite  wife  shall  join  with  him  in  a  fine, 

'Came  v.    Mitchell    [1846]    15    L.  the  court  ha^  decreed  the  husband 

J.  Ch..  287 ;  Bi-oiciie  V.  Warner  [1808]  to    do    it,    for    that  he  has    under- 

14    Ve.s.,    412;     Walkei-    v.     Barnes  taken  it,  and  must  lie  by  it,  if  he 

[1818]    3     Madd.,     247      (indemnity  does  not  perform  it."     Ball  v.  Hardy 

secured  on  real  estate).  [1733]   3   P.  Wras.,   187,   1  Ames,  66, 

'  "  There   have    been  an  hundred  "  Hut  the  absurtlity  of  such  a  course," 
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iudirectly  .icoinpelled   by  a   decree   to  do  what-heorshe  is' nof 
legally  .bound  to  do.'     Clause  (c')  runs  thus  :— 

i"  Where  the  vendor  professes  to  sell  unencumbered  property, 
but  the  property  is  mortgaged  for  an  amount  not  exceeding  the 
purchase-money,  and  the  vendor  has  in  fact  only  a  right  to 
redeem  it,  the  purchaser  may  compel  him  to  redeem  the  mort- 
gage and  to  obtain  a  conveyance  from  the  mortgagee." 

This  is  an  exception  to  the  maxim  Caveat  emptor,^  and  it 
covers  only  the  case  of  a  contract  of  sale,  where  the  vendor 
professes  to  sell  unencumbered  property.  This  profession  :  may 
be  .made  either  by  a  false  statement  oi-  by  silence  vfhere  there 
is  a  duty  to  speak.'  Tiie  vendor  must  at  the  time  of  making 
such  profession,  still  own  the  equity  of  redemption,  and  the 
amount  of  the  incumbrance  should  not  exceed  the  purchase- 
mbney.  Where  all  these  conditions  co-exist,  the  vendor  has 
both  the  right  to  perfect  his  title  and  the  means  of  doing  so, 
and  he  may  be  compelled  to  do  so  at  the  instance  of  the  pur- 
chaser.* -Equity",  accordingly,  will  even  compel  a  vendee  to-take 
a  title,  subject  to  a  pecuniary  charge  against  which  there  is 
adequate  security.^  Where  the  mortgage-money  may  be  with-; 
out  difUculty  deducted  in  full  from  the  purchase-money,  there 
is^no  groxind  for  the- vendee's  refusal  to  perform.^-  On  the  other- 
hand,  where  a  mortgaged  property  is  sold  as  free  from  incum- 
brance, the  purchaser  is  entitled  to  compel  the.  vendor  to  pay- 
off.aiiy  incumbrance  that  may  be  fonnd  to  exist.' 

'  -  Mr.  Justice  Collett  thinks  that  t/his  clause  was  intended  to 
be  limited  to  the  case  where  the  transaction  between  the  parties 
is  still  incomplete  by  rfeason  of   the  conveyance  hot  having  been 


says  Sir  B.  Fry,,"  is  obvious,  because 
the  Court  of  Chancery  -was  thus 
putting  all  the  compulsion  it  cofild 
upon  the  wife  to  an  act  of  which 
the'  essence  is  that  it  is  done  without 
compnlston ;  the  Court  of  Chancery 
was  distressing  her  to  give  her  con- 
sent, while  the  Court  of  Common 
Pleas  was  examining  her  to  see  that 
she  was  acting  frbm  free  will  alone" 
Sp.  Per  432.  The  doctrine  is  now 
exploded ;  Bvynn  v.  Wooley,  I  Bro. 
P.  G,,  184 ;  Emery  v.  Wise  [1803] 
8.Ves.,505.  Gt.  Biesz's  Appeal  [1873] 
73  Pa.,  485,  1- Ames,  254. 
'J-Cf.-3-StoryjEq;,  7^U6.-    


'•     °  Uroom,  LegaJ  JMa.rjms,  589,  599.       - 

"  "  Silence  is  innocent  and.  safe 
where  there  is  no  duty  to  speak'.'" 
Per  Lord  Maicnaghten,  Chadyjiffk  v. 
Maniiiiig  [18961  A.  C.  231,  238.  See 
also  Tiiriiei-  v."  Gi-ceu  [1885]  2  Ch., 
205,  1  Ames,  366. 

'  Nelson,  S.  R.  A.,  167. 

'■  Bulsey  v.  Grant  [1806]  13  Ves., 
75  ;  Horniblow  v.  Hhirley  [1806]  ibid, 
81. 

°  Qitynet  V.  Mantel,  4  Duer  86 ; 
Waterman,  709. 

'  Khetsidas  v.  Shib  Kuraln  [1905"1  ^ 
C.W.  N.,178,  ,:-■ 
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made  or  the  purchase-money  paid  or  both.  For,  after  the  trans- 
action has  been  completed,  if  the  purchaser  is  charged  with  a 
prior  incumbrance,  his  remedy,  if  any,  is  to  sue  the  vendor  for 
damages  for  breach  of  contract.'  This  learned  commentator 
also  points  out  that  the  words,  "obtain  a  conveyance  from  the 
mortgagee,"  catmot  be  taken  to  imply  that  the  English  rule  that 
the  legal  estate  is  in  the  mortgagee  and  on  a  redemption  it  must 
be  reconveyed  and  vested  in  the  mortgagor,  is  applicable  or  in 
force  in  respect  to  mortgages  in  India.^  The  expression  used 
is  probably  loose,  for  the  Indian  Transfer  of  Property  Act 
clearly  recognises  no  such  doctrine.  Of  course,  the  conveyance 
from  the  mortgagee  can  be  only  of  such  interest  as  he  has  under 
the  mortgage.^ 

I  now  come  to   another   class  of   cases  where   damages  in    S.R.A. 
money  are  riot  practicable.     This  is  the  class  contemplated  by    *'     •  *''-^'''- 
clause  (d),  section  12,  Specific  Relief  Act.    The  illustration  given 
in  the  Act  is  as  follows : — 

"  A  transfers,  without  endorsement,  but  for  valuable  con- 
sideration, a  promissory  note  to  B.  A  becomes  insolvent  and  C 
is  appointed  as  assignee.  B  may  compel  0  to  endorse  the  note, 
for  0  has  succeeded  to  A's  liabilities  and  a  decree  for  pecuniary 
compensation  for  not  endorsing  the  note  would  be  fruitless." 

C  is  the  assignee  of  A,  and  endorsement  by  him  is  necessary 
to  substantiate  the  right  of  the  transferee.*  But  the  legislature 
here  seems  further  to  sanction  the  doubtful  doctrine  that  insol-  Defendant's 
vency  of  the  defendant  is  a  ground  for  decreeing  specific  per-  ""solvency, 
forraance.  No  doubt,  an  insolvent  defendant  is  not  liable  to 
respond  in  damages,  and  "although  this  view  of  the  personal 
responsibility  of  a  defendant  seldom  seems  to  enter  into  the 
consideration  of  courts  of  equity,  they  taking,  it  for  granted  that 
what  a  party  is  bound  by  law  to  do,  he  can  do  and  will  do,  this 
consideration  of  personal  responsibility  is  not  always  disregard- 
ed."°  But  the  doctrine  in  an  unqualified  form  seems  in 
conflict  with  sound  principle,  in  at  least  two  respects.     "  In  the 

>  8p.  IteL,  136.  [1862]  31  Beav.,  247. 

^  Ibid.  '  Per  Sheldon,  J.,  Parker  v.   Garri- 

»  I  Stokes,  A.-I.  Codes,  956,  n.  6.  son  [1871]  fit  III.,  2.50,  I  Ames,  45.   See 

*  Watklux  V.  Mautc  [IS20]  2  J.  &  W.,  oases  cited  in  n.  1,  1  Ames,  47. 
237,  243.  Distinguish  Edge  v.  Bumford 
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first  place,"  to  quote  Mr,  Pomeroy,  "  such  a  rule  makes  one 
under  such  a  contract  a  preferred  creditor,"  In  the  second 
place,  the  inadequacy  of  the  legal  relief,  which  is  the  basis  of 
equitable  remedies,  is  ordinarily  in  the  nature  of  that  relief 
in  cases  of  a  certain  type,  not  in  the  difficulty  of  collection  of 
damages  in  the  individual  instance.^  "  It  is  the  contract 
itself,"  said  Andrews,  C.  J,,  "  which  gives  to  or  takes  away 
from  the  court  its  jurisdiction ;  not  the  wealth  or  poverty  of 
the  party  defendant."^ 

Clause  (d)  will  also  apparently  apply  to  contracts  for 
personal  acts  and  proceedings.^  I  have  already  dealt  with  a 
number  of  such  contracts.  So  I  will  content  myself  here  with 
two  or  three  illustrations.  An  agreement  to  invest  money  in 
lands  and  settle  them  in  a  particular  manner,  or  to  settle  the 
boundaries  between  two  estates,  or  to  enforce  a  right  of  pre- 
emption (or  restrain  its  violation)  may  be  the  proper  subject  of 
a  decree  for  specific  performance,  as  it  is  probable  that  pecuniary 
compensation  cannot  be  got  for  the  non-performance  of  the  act 
agreed  to  be  done.  So  also  an  agreement  between  the  plaintiff 
and  the  defendant  that  the  former  should  furnish  a  large 
number  of  peach  trees,  and  the  latter  should  plant  them  on  his 
farm,  market  the  fruit,  and  account  for  the  profits.*  In  an  old 
case,  a  contract  to  keep  the  banks  of  a  river  in  repair  was 
specifically  enforced.^  The  court  may  not  be  disposed  to  order 
specific  performance  of  an  agreement  to  repair  or  farm  or  mine, 
by  reason  of  practical  difficulties  in  the  way  of  the  execution  of 
its  decree,^  but  where  the  agreement  is  for  the  execution  of  a 
deed  or  lease,  there  will  not  be  the  same  hesitation  to  interfere. 
Wood,  V.C,,  expressed  his  concurrence  in  the  view  that  "  where 
persons  have  entered  into  an  agreement  to  execute  a  deed 
containing  certain  provisions,  the  court  will  order  the  execution 
of  such  deed,  without  regard  to  the  question  whether  or  not  its 
provisions  are  such  as  the  court  can  decree  to  be  specifically 

'  2  Pomeroy,  Eg.  R.,  1266,  n.  30.  Cf.  '  Mcknight  v.  liobbins,  1  Halsted,  Ch., 

Pomeroy,  S,  P,  ss.  26-7.  229  (plaintiff  had  furnished  the  trees 

^Dills  V.    Doebler,  [1892]  62    Conn.,  as  contracted), 

366,    2    Keener,    294.     Cf.    Knott    v,  '  Kilmoreij  v.  Thackeray,  2  Br.  Ch., 

Manuiacturing  Co.,  [1888]  30  W,  Va„  343  (cited). 

790,  796.  ■  Lect,  IV,  infra, 

"See  2  Story,  Eq.,  s,?.  729-780. 
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performed  ;  and  that  it  will  in  such  cases  consider  it  to  be  the 
substantial  part  of  the  agreement,  that  a  deed  should  be  executed 
so  as  to  vest  in  the  parties  the  legal  rights  which  they  have 
mutually  agreed  to  confer."^ 

Here  it  will  not  be  out  of  place  to  note  that  in  the  increasing  ^f'' eq^^itabie 
complexities  of  modern  business  relations,  equitable  remedies  remedies, 
have  necessarily  and  steadily  been  expanded,  and  no  inflexible 
rule  has  been  permitted  to  circumscribe  them.^  Specific  per- 
formance therefore  is  not  restricted  to  the  cases  for  which 
precedents  exist,  but  is  given  wherever  the  broad  principles 
which  control  the  subject  make  such  relief  proper.^  Equity 
courts  in  England  have,  for  instance,  entertained  jurisdiction 
in  respect  of  cases  where  the  contract,  if  any,  is  not,  strictly 
speaking,  a  matter  of  agreement  between  the  parties,  but  is 

'  statuteable.'     The  Lands   Clauses   Consolidation   Act  confers  Land 

.  .  acquisition 

upon  railway  and  other  companies  compulsory  power  to  acquire    proceedings. 

the  land  of  private  owners   for  public  uses.     Where   a   notice 

to  treat  for  certain  land,  as  prescribed  by  the  statute,  is  served 

on    the    owner  by    the    company,    and    specially    where,    in 

pursuance  of  such   notice,   the   price   to  be   paid  'for  the  land 

has  been  fixed  by    the   arbitrator,    the   parties,    by    virtue    of 

the  statute,  acquire  the  rights   and   obligations  of  vendor  and 

purchaser.     There   is   no   contract  properly   so  called,  for   the 

private   owner   has   no  power  to  refuse  and  no  acceptance  by 

him   is   necessary,    but   equity  treats  the  relation  as  contractual 

and  will  grant  specific  relief  against  either  of  the  parties  at  the 

suit  of  the  other.*     In  India,  as  in  the  United  States,^  apparently 

no  such  relation  arises   from  the  commencement  or  prosecution 

of  the  proceedings,  for  under  section  48  of  our  Land  Acquisition 

Act,   the  Government    is    at    liberty    to    withdraw    from    the 

acquisition  of  any  land  of  which  possession  has  not  been  taken, 


'Stacker  v.  Wedderhurn  [1857]  3 
K.  &  J.  393,  403.  Paxton  v.  Newton 
[1854]  2  Sm.  &  G.,  437,  440  ;  Kay  v. 
Johnson  [1864]  2  H.  &  M.,  118  ;  Whar- 
ton V.  Stontenburgh,  [1882]  35  N.  J. 
Eq.,  266, 278  ;  see  also  S  tewart  v.  Ken- 
nedy [  1890]  16  A  C,  75,  104. 

'  Union  Pacific  JRy.  Co.  v.  Chicago 
B.  I.  By.  [18961  163  U.S.,  564,i  600. 

s  3  Page,  2442. 


■"  Walker  v.  Eastern  Counties  By, 
Co.  [1848]  6  Hare,  594,  2  Keener,  82, 
Cripps,  Comp.,  213  ;  also,  56  ;  1  Wh.  & 
T.,   8th.  ed.  361-2  (notes). 

'  atacey  v.  Virmont  Central  By.,  27 
Vt.,  .  39  ;  Pomeroy,  S.  P.  s.  32,  p. 
43.  '  There  are  statutes  regulating 
■what  is  called  the  right  of  eminent 
domain.' 
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except  in  tbe  case  provided  for  in  section  36.*  Where  posses- 
sion has,  however,  been  taken,^  it  is  compulsory  on  the 
Government  to  complete  the  acquisition,  and  a  suit  for  specific 
relief  will,  it  is  apprehended,  lie  even  in  this  country,  unless  no 
award  has  been  made  as  to  the  amount  of  compensation  payable 
for  the  land  in  question.' 


'  Ezra  V.  Secretary  of  State  [1902] 
30  Cal.,  85,  86. 

'  Possession  may  be  taken  after  the 
award,  under  s.  16.  Act  I  of  1894,  or 
before  the  award,  either  under  s.  17 
or  by  special  agreement  with  the 
owner,  Beverley,  Land  Acqii.  Acts,  32. 

'Special   procedure   is    prescribed 


by  Act  I  of  1894  regarding  the  award  ; 
see  ss.  11,  18,  30,  and  it  does  not 
appear  that  the  ordinary  civil  court 
can  by  compulsory  process  require 
the  Collector  to  adopt  and  carry  out 
the  statutory  procedure.  Cf.  Cripps, 
Corny).,  214  ;  Rameswar  Singh  v.  Secy, 
of  &tate  [1907]  34  Cal.,  470. 


LECTURE  IV. 


CONTRACTS  NOT  ENFORCEABLE. 

I  propose  to  discuss  to-day,  in  a  general  waj',  those  contracts  Void  agree- 
which  a  court  of  equity  does  not  ordinarily  enforce.  Now,  there  "'®"*^®- 
are  some  agreements  that  a  court  of  law  does  not  enforce.  In  the 
case  of  these  agreements,  in  the  event  of  a  breach,  there  can  be 
no  decree  for  damages,  much  less  can  there  be  a  decree  for 
specific  performance.'  TJiese  agreements  are  spoken  of  as 
void  by  the  Indian  Contract  Act.  It  is  not  my  purpose  to 
discuss  in  detail  the  provisions  of  the  Indian  Contract  Act  in 
respect  of  void  agreements,  but  it  is  desirable,  before  I  proceed 
further,  that  I  should  briefly  indicate  the  nature  of  these  agree- 
ments. 

Now,  it  needs  no  argument  to  show  that  where  the  parties  Mistake. 
have  never  agreed  at  all,  there  can  be  no  agreement  of  which  the 
law  can  take  notice.  "It  is  essential,''  said  Lord  Hannen,* 
"  to.  the  Creation  of  a  contract  that  both  parties  should  agree  to 
the  same  thing  in  the  same  sense.^  Thus,,  if  two  persons  enter 
into  an  apparent  contract  concerning  a  particular  person  or 
ship,  and  it  turns  out  that  each  of  them,  misled  by  a  similarity 
of  name,  had  a  different  person  or  ship  in  his  mind,  no 
contract  would  exist  between  them.  Raffles  v.  WicheUiaus."* 
So  where  A  agreed  to  sell  and  B  agreed  to  buy  an  object 
which  was  not  in  existence  on  the  date  of  the  supposed  agree- 
ment, there  was  nothing  to  buy  and  sell,  and  there  could  be  no 
contract.®  Cases  like  these  are  said  to  be  void  for  mistake. 
Now,  it  should  be  noted  that  mistake,  whether  of  fact  or  of  law. 


'  See,  e.g.,  case  of  agreements  for 
sale  of  ships  in  England,  McOalmout 
V.  Ba/j;ci«[l852],  2  DeG.  M.  &  G.,  403 
42  B  K.,.  928. 

^  Smith  V.  Hughes  [1871]  6  Q.  B., 
597,609.    . 

3  Of  I.e.  A.,  s.  13, 

'  L1864J  2  H.  &  0.,  906,  Finoli,  459, 


6  R.  C,  198.    Cf.  I.  0.  A.  s.  20. 

'  I.  0.  A.,  s.  20,  ill.  (o),  (b)  and  (q) ; 
Pollock's  Com.,  93;  Couturier  v. 
Hastie  [1856]  5  H.  L.  0.,  673,  6  R.  C;, 
204;  Strickland  v.  Turner  [1852]  7 
Ex.,  208.  See  also  Pollock,  Con. 
(W.W.),  611-4. 
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does  not  denote  any  general  legal  principle,  nor  is  capable, 
taken  alone,  of  explaining  any  departure  from  the  normal 
grounds  of  decision.'  We  shall  see  later  on  that  mistake  may 
be  a  ground  of  special  relief.  At  the  piresent  moment,  it  will 
suffice  to  note  that,  where  an  agreement  is  nullified  by  reason 
of  a  fundamental  error,  this  error  may  relate  either  to  (a)  the 
nature  of  the  transaction,  or  [b)  the  person  of  the  other  party, 
or  (c)  the  subject-matter  of  the  agreement.^  An  error  as  to  the 
subject-matter  of  the  agreement  is  illustrated  by  the  cases 
already  referred  to,  where  the  subject-matter  of  the  supposed 
agreement  was  either  different  in  the  intention  of  each  party 
or  it  was  non-existent.^  In  the  first  class  of  cases,  there  is  no 
common  intention  :  in  the  second  class,  there  is  a  common  error. 
Where  the  error  relates  to  the  nature  of  the  transaction,  e.g., 
"  if  an  illiterate  man  have  a  deed  falsely  read  over  to  him,  and 
he  then  seals  and  delivers  the  parchment,  it  is  nevertheless  not 
his  deed."  *  In  the  case  in  which  the  above  observation  was 
made,  a  very  old  man  was  induced  to  endorse  a  bill  of  exchange 
for  £  3,000,  being  told  that  it  was  a  guarantee.  The  court 
held  that  an  indorsee  for  .value  was  not  entitled  to  recover 
from  the  defendant,  who  never  intended  to  sign,  and  therefore, 
in  contemplation  of  law,  never  did  sign  the  contract  to  which 
his  signature  was  appended.  Such  cases,  however,  are  generally 
complicated  with  circumstances  of  fraud.^ 
Cundtj  V.  An  error  as  to  the  person  of  the  party  with  whom  one  is 

contracting,  may  be  illustrated  by  the  leading  case  of  Gundy 
V.  Lindsay.^  The  facts  of  this  case  briefly  were  these  :  One  Alfred- 
Blenkarn,  who  occupied  a  room  in  a  house  looking  into  Wood 
Street,  Cheapside,  wrote  to  Lindsay  &  Co.,  linen  manufacturers, 


Lindsay, 


^I.C.A.,57.  Webbimi]   1   Oh.,  537.  affd.   [190811 

'  Pollock,  Con.  (W.  W.),  583   et  seq,  Cli.,  1.                                        •   Lt      j 

also  his  commentary  on  I.  0.  A.,  s.  18.  '  Kennedy  v.   Green  [18341  3  M  & 

»  Of.  S.  R.  A.,    s.  21,   cl.  (/i),     at. ;  K.,  699 ;    40  B.  R.,  266.    Distinguish 

Cochrane  v.   Willis  [1865]  1    Cb.  58,  Hunter  t.    Walteis  [1871]  7   Ch ,  76 

(agreement  for  sale  of  annuity,  annul-  84,  and    Terry  v.   Tttttle,  24  Mich' 

tantdead)  206,  212 ;  Pollock  (W.W.)  588,  ii.           "' 

'  Foster  v.   Mackimwn  [1869]  4  C.  P.,  '  [1878]  3.    A.  C,  459,   Finch,  441  • 

704,  711 ;   Thorough  good's  case,  [1582]  liolton    v.  Jones    [1857]  2  H    &  N 

2   Co.,  Rep.,  9  A.,  9  B,  6  R.  C,  202  ;  564,  Finch,  450  ;    Boston  Ice  Co   v" 

Benjamin,   Sole,  100;    Lawson,   Con.,  Potter  [1877]   123    Mass.,  28.  Distin- 

ss.  212-3  (citing  a  number  of  American  guish  Hollins  v.  Fowler  [18741  7  H  L 

cases).     Distinguish     Howatson     v.  757, 2  R.  0.,  410.                                '    ' 
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proposing  a  considerable  purchase  of  their  goods,  and  in  his 
letter  he  used  the  address,  "  37,  Wood  Street,  Oheapside,"  and 
signed  the  letters  (without  any  initial  for  a  Christian  name) 
with  a  name  so  written  that  it  appeared  to  be  "  Blenkiron 
&  Co."  Now,  there  was  a  respectable  firm  of  that  name, 
"W.  Blenkiron  &  Co.,"  carrj'ing  on  business  at  123,  Wood  Street. 
Lindsay  &  Co.  sent  letters,  and  afterwards  supplied  goods,  the 
letters,  goods,  and  the  invoices  accompanying  the  goods,  being 
all  addressed  to  "  Messrs.  Blenkiron  &  Co.,  37,  Wood  Street." 
The  goods  were  received  by  Blenkarn  at  that  place,  and  disposed 
of  to  Cundy  and  another,  who  were  entirely  ignorant  of  the  fraud. 
The  House  of  Lords,  affirming  the  decision  of  the  Court  of  Appeal, 
held  that  as  Lindsay  &  Co.  thought  they  were  dealing  with 
Blenkiron  &  Co.,  and  knew  nothing  of  Blenkarn,  and  had  no 
intention  of  dealing  with  him,  there  was  no.  contract,  and 
Blenkarn  acquired  no  property  in  the  goods. 

Nor   will  an   agreement  be  enforceable  at  law  unless  made    incompe 
by  parties  comeptent  to  contract.^     This  incompetency   may   be    parties, 
by   reason   either  of   minority^  or   lunacy'    or    disqualification 
created  by  any  law  to  which  the  person  is  subject.* 

Nor  is  an  agreement  enforceable  in  India,  unless  it  is 
supported  by  consideration.  This  consideration  may  be  good 
or  valuable,  and  will  generally  be  found  to  consist  in  some 
detriment  suffered  by  the  promisee.^ 

This  negative  rule  is  not  to  be  found  expressly  formulated 
in  the  earlier  sections  of  the  Indian  Contract  Act,  but  it  is 
pre-supposed  throughout,^  and  is  stated  with  its  exceptions  in 
section  25.'  This  topic  of  consideration  will  have  to  be  con- 
sidered in  greater  length  hereafter. 


Considera- 
tion. 


U.  C.  A.,s.  10. 

'  Mohori  Bibee-  v.  Dhunnodas  Qhose 
[1903]  30  Cal.,  539,  P.  C. ;  see  as  to 
this  case,  1  A.  L.  J„  50. 

■  Kamola  v.  Kama  [1912]  P.  R. 
No.  12. 

"I.  0.  A.,  ss.  11,  12.  Lachmie  Narain 
V.  Fateh  Bahadur  Singh  [1902]  25 
AH.,  195.  In  England,  plaintiff's  know- 
ledge of  defendant's  lunacy  has  also 
to  be  shown.  Imperial  Loan  Co.  v. 
Stone  [1892]  1  Q.  B._,  602 ;  "but  the 
agreement  is  not  void  there,  as  it 
apparently  is  in  India. 


'  I.  C.  A.,  s.  2((t)  ;  Pollock's  Com., 
13-23. 

•I.e.  A.,  s.  10. 

'  Sir  F.  Pollock  comments  on  this 
curious  method  of  drafting,  I.  C,  A., 
124.  But  this  is  not  peculiar  to  the 
Contract  Act.  The  Indian  LegisUture 
adopted  the  same  method  in  the  Evi- 
dence Act  (I  of  1872j,  and  the  funda- 
mental rule  that  hearsay  is  not  ad- 
missible in  evidence  is  to  be  deduced 
from  the  exceptions  to  that  rule,  for- 
mulated in  s.  32.  See  Sir  W.  Markby's 
commentary  thereon. 
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Lawful 
object. 

1.  C.  A. 

s.  23. 


Section  10  of  the  Indian  Contract  Act  further  requires  that 
an  agreement  to  be  a  contract  should  be  nia,de  for  a  lawful 
consideration  and  with  a  lawful  object.  Section  23  of  that  Act 
provides:  "  The  consideration  or  object  of  an  agreement  is 
lawful  unless — it  is  forbiden  by  law  ;  or  is  of  such  a  nature  that, 
if  permitted,  it  would  defeat  the  provisions  of  any  law  ;  or  is 
fraudulent ;  or  involves  or  implies  injury  to  the  person  or  pro- 
perty of  another  ;  or  the  court  regards  it  as  immoral,  or  opposerl 
to  public  policy.  In  each  of  these  cases,  the  consideration  or 
object  of  an  agreement  is  said  to  be  unlawful.  Eyery  agi-eement 
of  which  the  object  or  consideration  is  unlawful  is  void." 
I  have  no  desire  to  criticise  the  language  of  this  enactment — to 
enquire,  for  instance,  if  "  the  consideration  of  an  agreement  " 
means  the  consideration  for  a  promise,  and  if  "  the  object  of  ah 
agi'eement  "  means  its  actual  performance  or  the  creation  of  an 
obligation  to  perform  it  ;*  or  to  examine  whether  the  divisions 
are  quite  logical,  and  an  agreement  entered  into  with  a  fraudu- 
lent object  is  not  a  particular  species  of  the  genus  of  agreements 
contemplating  or  involving  injury  to  the  person  or  property  of 
another.'  Of  fraud  and  cognate  topics,  I  may  mention  in 
passing,  I  shall  have  occasion  to  treat  in  some  detail  later  on. 
What  1  would  ask  you  to  realise  now  is  that  law  deliberately 
agreements,  refuses  to  recognise  agreements  the  enforcement  of  "which  would 
result  .(i)  in  its  stultification,  (iij  in  injury  to  the  person  or 
property  of  a  member  of  the  public,  and  (iii)  in  the  frustration 
of  the  social,  political,  economical  or  ethical  ends  which  the 
state  seeks  to  promote.  Where  any  rule  of  positive  law  dii-ects 
that  people  shall  not  enter  into  a  particular  kind-of  agreement, 
it  goes  without  saying  that  such  an  agreement,  if  entered  into, 
the  law  will  not  support.  Where,  again,  the  immediate  result 
of  an  agreement  will  be  to  defeat  the  provisions  of  any  legislative 
enactment  or  the  rules  of  any  personal  or  customary  or  judge- 
made  law  for  the  time  being  in  force  in  British  India,  such  an 
agreement  cannot  be  enforced  in  a  law  court.  Even  the  consent 
of  the  parties  cannot  attract  the  jurisdiction  of  the  court.' 


Illegal 


1  Pollock,  I.e.  A.,M. 

2  Ibid,   101.  :r~', 

»  Surbesh  v.  flaii  iDayal    [1910]  14 


C.  W.  N.  451,  456  ;   Fowler  v.   Senlly 
[1872J  72  Pa.  456. 
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Agreements,  therefore,  to  sub-let  a  license  to  sell  opium 
issued  under  Opium  Act,  1878,'  or  a  license  to  manufacture 
and  sell  country  liquor  granted  under  the  N.-W.  P.  Excise 
Act,  1881,^  are  illegal  and  void.  So  an  agreement  by  an  oc- 
cupancy tenant  in  the  United  Provinces  to  sell  his  occupancy 
rights^  or  by  an  ex-proprietary  tenant  to  transfer  his  rights 
as  such*  is,  in  view  of  the  provisions  of  the  Tenancy  Act  in 
force  there,  illegal  and  void.  An  agreement  made  by  a  pro- 
prietor of  an  estate  taken  charge  of  by  Government  under 
the  Encumbered  Estates  Act  (VI  of  1876)  is  similarly  contrary 
to  the  statute.^  So  an  agreement  to  grant  an  annual  allow- 
ance to  a  Hindu  father,  in  consideration  of  his  giving  his 
son  in  adoption,^  or  an  agreement  by  a  Hindu  husband  that  he 
will  not  be  at  liberty  to  remove  his  wife  from  her  parent's  abode 
to  his  own  house,'  contravenes  the  spirit  of  the  Hindu  Law 
and  is  unenforceable.  On  a  similar  principle,  in  view  of  the 
well-established  rule  of  law  that  no  probate  can  be  granted  of  a 
will,  unless  it  is  proved  in  some  form,  it  has  been  recently  held 
by  the  Calcutta  Court  that  an  agreement  of  compromise  as 
regards  the  genuineness  and  due  execution  of  a  will,  the  effect 
of  which  is  to  exclude  evidence  in  proof  thereof,^  is  not  lawful, 
and  cannot  be  enforced  under  the  provisions  of  order  23,  rule  3, 
Code  of  Civil  Procedure.  Where  a  person  had  undertaken  to 
purchase  at  a  court  sale  certain  property  for  a  minot  and  deli- 
ver possession  of  the  same  to  the  latter,  but  he  purchased  the 
property  in  his  own  name  and  kept  it,  a  suit  for  specific  per- 
formance and  possession  by  the  minor   (through  a  next  friend) 

'  Baghimath  v.    Nathu  Hirji   [1894]  lead  [1902]    26    Bom.,    765  (composi- 

19  Bom.,  626.  tion     deed    void      against      Official 

*  Debi   Prasad  v.  Rup  Ram  [1888]  Assignee). 

10  All.,  577  ;  of.  TUthi  Pakvnibaon  v.  '  Jagadis     v.    Satmghan    [1906]  .S3 

Bheemdu  [1902]  26  Mad.,   430  ;   Maru-  Cal.,  1065. 

damuthii  v.   Raugasumi  [1900]  24  Mad.,  '  Eahan  Kishore  v.  Boris    Chandra 

401;  Hormasji  v.   Pestanji,  [1887)   12  [1874]  13  B.  L.R.,  App.  42. 

Bom.,  422;  Beharilalv.  Jagadish  Shaha  '  Manmohini    v.      Biisanta    Kumar 

[1904]  8  0.  W.  N.,  635.  [1901]  28   CaL,   751 ;    of.   Sitaram   v. 

^Jhinguri  v.    Durga  [1885]   7  AIL,  Aheeree  Heerahnee   [1873]  11  B.  L.  R. 

878.  129.    Distinguish  G'ouiiid  B(cni  v.  Ra- 

'  Kashi  Prasad  v.  Kedar  Nath  Sahu  dha  [1910]  15  0.  "W.  N.  205,  209. 

[1897]  20  AIL,  219.    Cf.  Kamal    Kant  '  MonmoMni    Giiha.  v.  Banga  Clian- 

Ghose  V.  Kalu  Mahomed  [1869]  3  B.  L.  dra  Cos  [1908]  31  CaL,  357  cf.  14  C.  W. 

R.,  A.  C,  44   (agreement  to  collect  N,  1068. 
illegal    cess)     Manmohandas  v.  Mac 

18 
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Construc- 
tion of   sta- 
tute. 


Supervening 
illegality. 


was '  dismissed,  by  tlie  Madras  Court  as  barred  by  section  66 
of  the  Code.' 

In  determining,  however,  the  question  "  whether  the  consi- 
deration or  object  of  an  agreement"  is  forbidden  by. law  or 
calculated  to  defeat  the  provisions  of  any  law,  it  has  to  be 
considered  not  only  what  the  exact  scope  of  the  rule  of  law 
in  dispute  is,  but  also  what  the  proper  construction  to  be 
placed  upon  tbe  agreement  is.  And,  in  particular,  it  may  have 
to  be  considered  whetlier  the  intention  of  the  legislature  was  to 
prevent  certain  things  from  being  done,  or  only  to  lay  down 
terms  and  conditions  on  which  they  migiit  be  done.^  The  Eng- 
lish cases  have  been  well  digested  by  Sir  Frederick  Pollock,  who 
formulates  the  principle  thus  :  "  When  conditions-  are  prescribed 
by  statute  for  the  conduct  of  any  particular  business  or  profes- 
sion, and  such  conditions  are  not  observed,  agreements  made 
in  the  course  of  such  business  or  profession  are  void,  if  it  appears 
by  the  context  that  the  object  of  the  legislature  in  imposing 
the  condition  was  the  maintenance  of  public  order  or  safety  or 
the  protection  of  the  persons  dealing  with  those  on  whom  the 
condition  is  imposed  and  are  valid  if  no  specific  penalty  is 
attached  to  the  specific  transaction,  and  if  it  appears  that  the 
condition  was  imposed  for  merely  administrative  purposes,  for 
instance,  the  convenient  collection  of  the  revenue."^  But  it 
should  be  borne  in  mind  that  an  agreement  may  be  forbidden 
without  being  void,*  or  void  without  being  forbidden.* 

It  may  be  noted  here  that  supervening  illegality  may  also 
dissolve  the  conti'actual  relation.  An  act  may  be  perfectly  legal 
when  agreed  upon,  but  subsequent  legislation,  prior  to  its 
execution,  may  render  it  illegal  and  thus  discharge  the  promisor.^ 


'  Poniinsami  v.  Vilhilingam  [I9l0] 
8  I.  C,  258. 

'  Pollock,  I.  0.  A.,  102. 

=  Pollock  ;  Con.  (W.  W.)  401,402,  The 
subject  is  well  discussed  on  pp.  398- 
410,  -wliere  the  American  notes  should 
also  be  perused.  Pungborv  y.  Westhilce 
[1878]  36  Iowa,  546,  H.  &  W.,  315.  Bon- 
imrd  V.  Dott  [1906]  1  Ch.  740. 

'  Manohar  Dns  v.  Bam  Alitor  [1903] 
25, All.,  431  (alienation  pending  tem- 
porary injunction,  under  (s,  492,  C.P.C, 
2fc82.i 

'  Lal/'i  Singh  v.  Gaya    Sivgh  [1903] 


25  AH.,  317,  F.  B.;s.  257  A.,  C.  P.  C,  1S82); 
Jiiggeriuith  Sem  Uux  v.  Ram  Dayal 
[1883]  9  Cal.,  791,  796  (agreements  by 
way  of  wager  void,  but  not  illegal)  ; 
Hai'ibliai  v.  Sharafali  [1897]  22  Bom., 
801, 866  (ditto,  agreements  in  restraint 
of  trade).     Harriman,  Con  ,  s.  236. 

'  I.  C.  A.,  s.  56,  para  2,  Cf.  Atkinson 
V,  Ritchie  [180fe]  10  Bast,  530  10  R.  R. 
372  ;  Barker  v.  Hodgson,  [1841]  3  M.  & 
S.,  267,  15  B.  R.,  485;  Esposito  v. 
Boirden  [1857]  4  El.  &  Bl.,  963  ;  also 
Baily  v.  De  Crespiguy  [1869]  4  Q.  B., 
180. 
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Equity  courts  Lave  sometimes  tried  to  execute  the  contract  cy 
pres,^  but  the  general  principle  seems  to  be  clear, — "  you  cannot 
directly  enforce  an  illegal  contract,  and  you  cannot  ask  the  court 
to  assist  j'bu  in  carrying  it  out.  You  cannot  enforce  it  indirectly  ; 
that  is,  by  claiming  damages  or  compensation  for  the  breach  of 
it,  or  contribution  from  the  persons  making  the  profits  realised 
from  it."2 

An  agreement  is  generally  deemed  im.moral  when  it  involves  immorality, 
sexual  immorality.^  A  landlord,  tlierefore,  has  been  held  not 
entitled  to  recover  the  rent  for  lodgings  knowingly  let  to  a  pros-,  - 
titute,  who  carries  on  her  vocation  there,*  and  a  bond  given  in 
consideration  of  future  illicit  cohabitation  is  void  in  law,  as  also 
in  equity.*  But  illustration  (j)  to  section  23  shows  that  the 
term  "  immoral  "  is  used  in  a  larger  sense  by  the  Indian  Legis- 
lature. It  has  accordingly  been  held  that  money  paid  by  the 
wile  of  a  convict  in  jail  to  be  given  as  a  bribe  to  a  jailor  for 
procuring  the  release  of  her  husband  could  not  be  recovered 
back  on  failure  of  such  person,  to  procure  the  release.®  So  an 
agreement  to  pay  money  to  a  would-be  witness,  in  consideration 
of  his  giving  evidence  in  a  civil  suit  for  the  defendant,  was  not 
enforced  ;  for  if  the  evidence  was  true,  there  was  no  considera- 
tion, since  "  the  performance  of  a  legal  duty  is  no  consideration 
for  a  promise,"   and  if  untrue,  the  consideration  was  vicious.' 

The  next  class  of   "  consideration   or  object  "    that  vitiates    Public  po- 
an  agreement  is  one,  "  opposed  to  public  policy."     Public  policy     "'^" 
is  a  terra  not  at  all  easy  either  to  define  or  describe.     A  learned 
English  judge   described  it  figuratively  as  a  very  unruly  horse, 
and  said,  "  when  once   you  get   astride  of   it,  you   never   know 
where  it. will  carry  you."^ 

'  Betteswnrth -v.  Dean  of  St.  Paul's  ''Mvthu  Kuvunv.Sihanmugavelu[1905] 

[1728]  1  Bro.  P.  C.,  250, 1  B.  R.,  541;  28  Mad.,  413;    Hill  v.Clarlte[\m']i7 

Fry..  8.10(8.  All,,   266;   H'o/fefr  v.  Pejftiiisr.  [1764]  3 

'  Per  Jessel  M.  R.,  Sykes  v.  Beddon  Burr.,  1568.  Distinguish  Dhira'  Kvarv. 

[1879]  1 1  Ch.  n.  170, 197.  Bikramajit  Singh[iSSl] 3  All., 787 (past 

'  Pollock,  Con.,  (W.  W.)  410  cohabitation  ;  see  as  to  this  ease,  Pol- 

'  Qoui-iNathv.  Madhinnoni  [1872]  9  lock,    I.O.A.,    110.    Ayerst   v.   Jenkins 

B.  L.  R.,  App.,  37,  Cf.  T.  0.  A.,k.23  711.  [1873]  16  Eq.,  275,  282,  8  Keener,  854. 

(k)  Pearce  \ .  Brooks  [ISee]  I  Ex.,  218,  '  Protima  Aurat    v.   Dvkhia  Sirkur 

6  R.C.,  326.  Distinguish  Khnbchaiid  v.  [1872]  9  B.  L.  R  ,  App.  38. 

Beram,  [1888J  Vi  Bom.,  150  (loan  made  '  Scshannah  v.  Itamasamy    [186S1  4 

for  Choga  Lul  v.  Piyari,  [1908]  n  AH.,  Mad.,  H.  C.  R.,  7. 

58,  teaching  singing  to  dancing  girls);  '  Per  _Burrough,    J,  Richardson  v. 
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Public  policy  varies  with  the  habits,  capacities  and  oppor- 
tunities of  the  public/  it  varies  with  time  and  place  ;  what  may 
be  against  public  policy  at  one  time  or  in  one  state  or  country 
may  not  be  so  in  another.^  Salus  populi  suprema  Lex  ;  this  much 
is  certain.  So  also  ex  dolo  malo  non  oritur  actio}  But  "  what 
public  policy  requires  is  often  a  vague  and  difficult  enquiry.  It 
is  clear  that  pubic  policy  and  the  interests  of  society  favour  the 
utmost  freedom  of  contract,  within  the  law,  and  require  that 
business  transactions  should  not  be  trammelled  by  unnecessary 
restrictions."* 

Sir  George  Jessel,  therefore,  remarked  in  words  that  have 
become  classical :  "  It  must  not  be  forgotten  that  you  are  not 
to  extend  arbitrarily  those  rules  which  say  that  a  given  contract 
is  void  as  being  against  public  policy,  because  if  there  is  one 
thing  which  more  than  another  public  policy  requires,  it  is 
that  men  of  full  age  and  competent  understanding  shall  have 
the  utmost  liberty  of  contracting,  and  that  their  contracts,  when 
entered  into  freely  and  voluntarily,  shall  be  held  sacred  and 
shall  be  enforced  by  courts  of  justice.  Therefore,  you  have  this 
paramount  public  policy  to  consider — that  you  are  not  lightly 
to  interfere  with  this  freedom  of  contract."' 

The  Indian  Legislature  does  not  attempt  to  illustrate  sec- 
tion 23  by  any  suppositional  cases  that  may  be  described  as 
opposed  to  public  policy,  but  in  about  half-a-dozen  subsequent 
sections  it  declares  void  some  agreements  that  may  be  so  treated. 
Text-writers  have,  however,  tried  to  classify  the  cases  on  the 
Pollock's  subject.  Sir  Frederick  Pollock,  for  instance,  enumerates  the 
tion.  '  several  heads  of  this  topic  thus  :  (a)  public  policy  as  touching 
external  relations  of  the  state  ;  (b)  public  policy  as  touching 
internal  government ;  (c)  public  policy  as  to  legal  duties  of  in- 
dividuals ;  and  [d)  public  policy  as  to  freedom  of  individual 
action.^  These  heads  are  sufficiently  comprehensive,  and  I  will 
take  them  in  order. 


Mallisli  [1824]  2  Eiiig.  252  ;   see  also  341,  Fincb,  619. 

per  Esher,  M.R.,  Cleaver  v.  Miitital  *  Per  Andrews,  J.,  Diamond  Match 

Reserve  Association  [1892]  1 Q.  B.,  147.  Co.  v.  Roeber  [1887]  106  N.  Y.,  473,  Huff 

»  Davies  v.  Dailies  [1887]  36   Oh.  D.,  &  Wood.,  867. 

S59,  364,  '  Printing  &  Svmerical  Registering 

'  Lawsoiij'Coii.,  364.  Co.  v.  Sampson  [1875]  19  Eq..  462. 

"  Uolman  iv.  Johnson[[[nrD]  Cowp.,  "  Pollock,  Con.  ("W.W.),  428,  et  seq. 
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(a)  An  agreement  maj'  relate  to  matters  which  concern  the    External 

1  ,     .      .  ,     .  .  ,      .       .  T.T  .      relations  of 

commonwealth   m  its  i-elations  with  toreign  powers.     JNow,    it   state, 

has   been  ruled   in   England   that   it   is   not  competent  to  any 

domiciled  British  subject  "  to  enter  into  a  contract  which  may 

be  detrimental  to  the  interests  of  his  own  country  "'     The  king's 

subject,   therefore,  cannot  trade  with  an  alien  enemy,  that  is,  a 

person  owing  allegiance  to  a  government  at  war  with  the  king, 

without  the  king's  license.^     So  the  comity  of  nations  requires 

that  an  agreement   to  contravene  the  laws  of  a  foreign  country 

should  in  general  be  treated  as  unlawful.^ 

{b)  Again,  an  agreement  may  relate  to  matters  which  touch    internal 

good     government    and    administration    of  municipal   justice,    so^^fn^en  . 

Where   parties,   therefore,  agree  to  exercise  corrupt  or  improper 

influence  on  public  officers  or  legislature,*  or  to  sell  offices  in 

whicli  the  public  are  interested,*  or  to  assign   military  pay,  or 


Anson  has  a  seven-fold  class! Bcation, 
Con.,  242  sgQ.,  so  Lawson,  Con.,  354 
sqq.  Harriman's  classification  is  three- 
fold, Coa.,  97  sqq. 

'  Esposito  V.  Bowden  [1857]  7  E.  & 
B.,  763,  782. 

^  Janson  v.  Driefontein  consolidated 
Mines  [1902]  A.C.,  484,  499. 

'  Graves  v.  JohHson  [1892]  150  Mass., 
2U,  H.  &  W.,  391  (action  for  price  of 
intoxicating  liquors  sold  and  delivered 
in  Massachusetts  for  resale  in  Maine, 
against  the  laws  of  that  State) : 
Pollock,  op.  cit,,  432. 

'  Egerton  v.  Earl  Brownlow  [1853] 
4  H.  ii.  C,  1,99, 163,  172,  232  ;  Marshali 
V.  Baltimore  and  Ohio  Railroad  Co. 
(1853)  16  How.,  314.  The  U.S.  Supreme 
Court  said  in  the  last  case  :  "  It  is  an 
undoubted  principle  of  the  pomtnon 
law  that  it  will  not  lend  its  aid  to 
enforce  a  contract  to  do  an  act  that 
is  illegal,  or  which  is  inconsistent 
with  sound  morals  or  public  policy  ; 
or  which  tends  to  corrupt  or  conta- 
minate by  improper  influences  the 
integrity    of   our    social  or  political 

institutions Legislators  should  act 

from  high  considerations  of  public 
duty.  Public  policy  and  sound  mora- 
lity do,  therefore,  imperatively  re- 
quire that  courts  should  put  the  stamp 
of  their  disapprobation  on  every  act 
and  pronounce  void  every  contract, 
the  ultimate  or  probable  tendency  of 
which  would  be  to  sully  the  purity  or 
mislead  the  judgments  of  those  to 
whom  the  high  trust  of  legislation  is 


confided  (ibid,  334,  Pollock,  435). 
Trist  V.  Child  [1874]  21  Wall,  441,  H. 
&  W.,  340. 

'  Blachford  v.  Preston  [1799]  8  T.  R., 
89,  93,  6  R.C..  338.  Per  Kenyon,  C.  J. 
"Public  policy  requires  that  there 
should  be  no  money  consideration  for 
the  appointment  to  an  office  in  which 
the  public  are  interested  ;  the  public  ' 
will  be  better  served  by  having  per- 
sons best  qualified  to  fill  offices 
appointed  to  them  ;  but  if  money  may 
be  given  to  those  who  apjjoint,  it  may 
be  a  temptation  to  them  to  appoint 
improper  persons."  "  These  offices, " 
says  Mr.  Mechem,  "  are  trusts,  held 
solely  for  the  public  good,  and  should 
bo  conferred  from  considerations  of 
the  ability,  integrity,  fidelity,  and  fit- 
ness for  the  position  of  the  appointee. 
No  other  considerations  can  properly 
be  regarded  by  the  appointing  power." 
{Public  Offices,  s.  S51).  "The  public 
has  a  right  to  .some  better  test  of  the 
capacity  of  its  servants  than  the  fact 
that  they  possess  the  moans  of  pur- 
chasing their  offices  "  (Lawson,  Con., 
s.  308)  Rajah  Vurmah  Valia  v.  Ravi 
Vurma  Kunhi  [1876]  1  Mad.,  235,  P.O. 
(trustee  of  Hindu  temple) ;  Kitppa 
Gurukal  v.  borasami  [1882]  6  Mad., 
76  (Shebait)  ;  Wahid  Ali  v.  Ashruff 
Hossain  [1882]  8  Cal.,  732  (miUimlli  of 
wakf).  Distinguish  Oiri  anund  y 
Sailajamwd  [1896]  23  '  Cal.  645; 
A/i((jc/ia  Ram  v.  Pran  Shankar  [1882] 
6  Bom.,  298. 
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Compound- 
ing offences. 


Champerty 
and  main- 
tenance. 


judicial  salary,  or  a  pension,'  the  agreement  is  contrary  to  public 
policy  and  cannot  be  enforced.  So  it  lias  been  said,  "you  shall 
not  make  a  trade  of  a  felony  ;  if  you  are  aware  that  a  crime  has 
been  committed,  you  shall  not  convert  that  crime  into  a  source 
of  profit  or  benefit  to  yourself."^  An  agreement  for  stifling  a 
prosecution  has,  therefore,  been  always  treated  as  void,  since  it 
tends  to  obstruct  tlie  course  of  public  justice,  and  this  whether 
the  party  accused  be  innocent  or  guilty  of  the  crime  charged. 
For  "  if  innocent,  the  law  was  abused  for  the  purpose  of  extor- 
tion ;  if  guilty,  the  law  was  eluded  by  a  corrupt  compromise 
screening  the  criminal  for  a  bribe."'  In  India,  however,  the 
law  allows  various  offences  under  the  Indian  Penal  Code  to  be 
compounded.*  A  compromise,'  therefore,  of  criminal  proceed- 
ings relating  to  any  such  ofPence  is  perfectly  legitimate.^ 
Where,  however,  the  law  does  not  allow  a  compounding  of  the 
.offence,  an  agreement  with  that  object  will  clearly  be  illegal.^ 
Among  other  agreehients  that  tend  to  the  perversion  or  abuse, 
of  municipal  justice  are  those  of  champerty  and  maintenance. 
The  promotion  of  litigation  in  which  one  has  no  interest  of 
one's  own  is  strongly  condemned  in  England.  Maintenance  is 
the  more  general  term  and  is  a  tort ;  champerty  is  the  unlawful 
maintenance  of  a  suit  in  consideration  of  a  bargain,  for  a  part 
of  the  thing  or  some  profit  out  of  it.'  But  the  English  law 
relating  to  maintenance  and  champerty  has  not  been  introduced 
into  India,^  and  it  has  been  said  by  the  Judicial  Committee  : 
"  A  fair  agreement  to  supply  funds  to  carry  on  a  suit  in  consi- 
deration of  having  a  share  of  the  property,  if  recovered,  ought 
not  to  be  regarded  as  being  per  se  opposed  to  public  policy. 


'  See  notes  to  Rxjail  v.  Rnwles  [1749] 
1  ■Wh.  &  T.,8tli.  ed.  156-7.  Arbitlhiiot 
V.  Norton  [1846]  5  Moo.,  P.  0.,  219,  230, 
13  B.  R.,  248. 

*  Per  Lord  "Westbury,  Williams  v. 
Bay/ey  [1860]  1  H.  h.,  200,  220,  6  R.  C, 
455. 

a  Keir  v.  r.eemnii  [1844]  6  Q.B.  308  ; 
affd.  0  Q.B.,  371,  6  R.C.,  ii82  ;  Collins 
V.  Blaiiteni  [1767]  I  Sm.  L.C.,  12th.  ed. 
412,  and  notes.  Partridge  v.  Hood 
[1876]  120  Mass.,  403,  H.  &  W.  348. 

••  Cr.  P.  C,  s.  345,  also  Soli.  IT. 

'  Snhrtiya  Pillai  v.  Siibraiyn  Mudali 
[1867]  4  Mad.  H.  C,  14  ;  Pollock,  /.  0. 


A,  112.  Of.  Amir  Khan  v.  Amir  Jan 
[1898]  3  C.  W.  N.,  5.  Chetan  v.  Hari 
[19UJ8  A.L.  J.  R.,  498. 

°  Majebar  v.  Muktuslwn  [1912]  16 
C.  W.  N.,  854.  Nagappa  Chetty  v.  Ma, 
[1905]  3  L.  IB.  R.,  42.  Cf  Kessowfi  v. 
Hur/ivan  fl887]  11  Bom.,  566  ;  Kelson, 
1.  C.  4.,  274-6. 

'  Steuois  V.  Baciwell  [1808]  15  Ves,, 
139,  S3  E.  R.,  707  ;  Stanley  v.  Jones 
[1831]  7  BinR.,  369,6  R.  G.,376;  Bittley 
v.Hntley  [1873]  8  Q.  B  ,  112  ;  Brnd- 
laugh  V.  Nciddtgdte  [1883]  11  Q.B.D.,  1. 

'  Chednvibru  Chetty  v.  Renga  Krish- 
na [1874]  13  B.  L  R.,  509,  P.O. 
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Indeed,  cases  may  be  easily  supposed  in  which'  it  would  be 
in  furtherance  of  right  and  justice  and  necessary  to  resist 
oppression  that  a  suitor  who  had  a  just  title  to  property  and 
no  means  except  the  property  itself  should  be  assisted  in  this 
manner.  But  agreements  of  this  kind  ou^ht  to  be  carefully 
watched,  and  when  found  to  be  extortionate  and  unconscion- 
able so  as  to  be  inequitable  against  the  party,  or  to  be  made, 
not  with  the  lona  fide,  object  of  assisting  a  claim  believed  to  be 
just  and  of  obtaining  a  reasonable  recompense  therefor,  but  for 
improper  objects,  as  for  the  purpose  of  gambling  in  litigation  or 
of  injuring  or  oppressing  others  by  abetting  and  encouraging 
unrighteous  suits  so  as  to  be  contrary  to  public  policy,  effect 
ought  not  to  be  given  to  them."*  Indian  courts,  therefore,  do 
not  give  effect  to  agreements  "  got  up  for  the  purpose  merely 
of  spoil  or  of  litigation,"  but  they  may  in  a  proper  case  award 
compensation  for  legitimate  expenses  incurred  by  the  lender  to- 
enable  the  borrower  to  carry  on  the  law  suit.^ 

Another   general   rule,  which  the  English  courts  recognise,    Ouster  of 

,  .  ,  ,..,?.        Court's 

prohibits   all  agreements  which  purport  to  oust  the  jurisdiction    jurisdiction. 

of  the  courts.'     This  has  been   adopted  in   section   28  of   the 

Indian  Contract  Act. 

"Every  agreement,  by  which  any  party  thereto  is  restricted 

absolutely   from  enforcing  his  rights  under  or  in  respect  of  any 

contract,  by  the  usual  legal  proceedings  in  the  ordinary  tribunals, 

or  which   limits   the   time   within   which   he  may  thus  enforce 

his  rights,  is  void  to  that  extent." 

An  Indian  court  will  therefore  refuse  to  give  effect  to  an  agree-    Shortening 
,,  .       ,  ,.,,..,       or  extending 

ment  not  to  sue  at  all,  or  not  to  sue  in  tlie  court  which  ordinarily    limitation. 


'  Ram  Coomar  Co>ulon  v.  Chiinder 
Kanto  Moolcerji  [1876]  2  Ca).,  233.  See 
also,  Fischer  v.  KamUi  Quicker  [1860J 
8  M.  I.  A.,  170,  187,  where  the  Privy 
Council  observed,  "  Ifc  must  be  some- 
thing against  good  policy  and  justice, 
something  tending  to  promote  un- 
necessary litigation,  something  that 
in  a  legal  sense  is  immoral,  and  to  the 
constitution  of  which  a  bad  motive 
in  the  same  sense  is  necessary." 
Cf.  Fateh  v.  Narsiiigh  [W13]  16  I.  C, 
988. 

*  BamM  \.  mi  Kanth  [1893]  20    I. 


A.,  112;  Mohkam  Singh  \.  Pup  Singh 
[1893]  15  All.,  352,  P.  C. ;  Chuniii  Ktior 
V.  Hup  Singh  [1888]  11  All.,  57  ;  Hjis- 
uin  Biiksh  v.  Rahmxxt  Busain  [1888] 
U  All.,  128;  Bavi  Valablidns  v.  Bhai 
Jevaii'i  [L9n2]  26  Bom.,  689;  Abdool 
Bakim  v.  Doorga  Proshad  [1879]  5 
Cal.,  4.  Distinguish  Ooculdas  v.  Lakh- 
midas  [1879]  3  Bom.,  402. 

'  Avuiit  Das  V.  Ashburner  &  Co. 
[1876]  1  All.,  267.  Kistnammmy  Pillay 
V.  Municipal  Commissionerx  of  Madras 
[1868]  4  Mad.  H.  C.  R ,  120,  123. 
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would  have  jurisdiction,^  or  an  agreement  not  to  sue  after  a 
certain  period  of  time  which  is  shorter  than  what  the  statute  of 
limitation  allows.  It  is  apparently  not  competent  to  parties  to 
make  a  new  law  of  limitation  for  themselves.  Where,  therefore, 
there  was  an  agreement  that,  in  consideration  of  an  enquiry 
into  the  merits  of  a  disputed  claim,  advantage  was  not  to  be 
taken  of  the  statute  of  limitations  in  respect  of  the  time  employed 
in  the  enquiry,  the  Privy  Council  held  that  the  agreement  was 
no  answer  to  the  plea  of  limitation,  but  an  action  would  lie 
for  its  breach.^  The  fact,  however,  that  an  action,  presumably 
for  damages,  will  lie  for  the  breach  of  such  an  agreement,  shows 
that  the  agreement  is  neither  '  void  '  within  the  meaning  of  the 
definition  in  section  2  (g),  nor  '  unlawful '  within  the  meaning 
of  section  23,  Indian  Contract  Act.  In  fact,  clause  (3)  to  section 
25  shows  that  a  debt,  barred  by  limitation,  may  be  a  good 
consideration  under  certain  circumstances.  An  agj'eement 
therefore  to  extend  the  period  of  limitation,  if  otherwise  proper, 
does  not  seem  to  stand  on  the  same  footing  as  an  agreement 
to  shorten  it.^  It  must  be  remembered,  however,  that  in  British 
India  a  defendant  cannot  waive  the  plea  of  limitation.* 
Agreement  Nor   does  an  agreement  not  to   appeal  stand    on  the  same 

appeal.  footing   as  an    agreement  not   to  sue.*     The  Full  Bench  of   the 

Allahabad  Court  said^  "By  the  agreement  not  to  appeal,  for 
which  the  indulgence  granted  by  the  respondents  was  a  good 
consideration,  the  appellant  did  not  restrict  himself  absolutely 
from  enforcing  a  right  under  or  in  respect  of  any  contract. 
He  forewent  his  right  to  question  in  appeal  the  decision  which 
had  been  passed  by  an  ordinary  tribunal.  Such  an  agree- 
ment is,  in  our  judgment,  prohibited  neither  by  the  language 
nor  the  spirit  of  the  Contract  Act,  and  an  Appellate  Court  is 
bound  bythe  rules  of  justice,  equity,  and  good  conscience  to 
give  effect  to  it  and  to  refuse  to  allow  the  party  bound  by  it  to 
proceed  with  the  appeal."  * 

»  Crawley  v.    huchmee  Ram   [1866]  "  Cf.    Pollock,    I.C.A.,    146  ;    Mitra, 

1  Agra,  129.  Lim.,  94. 

'  East  India  Company  v.  Odit  Churn  '  Act  IX  of  1908,  s.  3. 

Paul  [1849]  5  M.I. A.,  43,  70.     Krishna  ^  Amir   All  v.   hiderjit  Koer   [1871] 

Kamal  v.  Hint  Sardar  [1869]  4  B.  L.  R.,  9  B.  h.  R.,  460,  P.  0. 

F.  B.,  101,  105  ;  Daya  Narain  v.   Secy.  °  Anaiit    Dus  v.   Ashburner  &  Co., 

of  State  [1880],  14  Cal.,  266.  supra,  269. 
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Upon  the  principle  above  referred  to,  an  agreement  to  "  Domestic 
substitute  a  "  domestic  forum  tor  tlie  orclinaiy  tribunal  cannot 
also  be  sustained.  We  therefore  find  tliat  at  common  law 
an  agreement  to  refer  a  dispute  to  arbitration  did  not  oust  the 
ordinary  jurisdiction  of  the  court.  An  action  might  be  brought 
for  damages  if  it  was  violated/  but  it  could  not  be  set 
up  as  a  bar  to  a  suit,  brought  in  the  ordinary  way,  in  respect 
of  the  dispute  which  the  parties  had  agreed  to  refer  to 
arbitration.  And  equity  so  far  followed  the  law  in  England 
that  such  an  agreement  was  not  specifically  enforced.^  But 
the  law  was  altered  by  statute,'  and  the  courts  in  England  and 
India  have  now  a  discretion  to  stay  proceedings  in  actions 
or  suits  on  the  subject-matter  of  an  agreement  to  refer.  This 
enables  parties,  indirectly  no  doubt,  to  enforce  such  an  a:gree- 
ment.  The  agreement  is  clearly  not  illegal,  especially  if  it 
has  been  reduced  to  writing  and  refers  to  a  question  which 
has  already  arisen  between  the  parties,*  and  the  Code  of  Civil 
Procedure  provides  for  its  enforcement  in  certain  cases. ^  Section 
19  of  the  Indian  Arbitration  Act^  lays  down  : 

"Where  any    party    to    a   submission    to    which    this  Act    Act IX of 

,.  1    •     •  J       u-  11     1899,8.19. 

applies,  or  any  person  claiming  under  him,  commences  any  legal 

proceedings  against  any  other  party  to  the    submission,    or   any 

person  claiming  under  him,   in    respect    of   any    matter   agreed 

to  be  referred,  any  party  to  such    legal  proceedings  may,  at  any 

time  after  appearance   and    before   filing   a   written   statement 

or  taking  any  other  steps  in  the  proceedings,  apply  to  the  court 

to  stay  the  proceedings  ;  and  the  court,    if    satisfied    that    thei'e 

is  no  sufficient  reason  why  the  matter    should    not    be    referred 

in  accordance  with  the  submission,  and  that  the    applicant  was, 

^  Livingston  v.  lidlH,  f  1835]  5  B.  &  B.,  ordered  in  exercise  of  discretion). 

132 ;  Leake,  Con.,  6th  ed  695.  "  I.  C.  A.,  s.  28,  cxc.  2. 

'  atreet  V.  Higby  [18ii-2]  t!  Ves.,  815;  '  Sch.  II,   §§   17,  21.     But  "in  each 

Agar  X.  Macklew  [1^25]  2   Sim.  &  .St.,  case,  this   is  done  by   moulding   the 

418,  1  Ames..  67  ;  C'o(i/ie  V.  Coofce  [1867]  mattei-   into  the  form   of    asuitbet- 

4  Eq.,  77,  867.  1  Story,  Ec/.,  670.  ween   the  parties,   and  then   dealing 

3  52  &  53   Vict.   c.   49   (Arbitration  with  it  under  the   rules   for  arbitra- 

Act).  superseding  17  &  18  Viet.  c.  125,  tions  or  awards  in  the  course  of  ordi- 

s.  11  (rotnmon   Law    [Procedure   Act);  nary  suits,"  Collett,  S.  R.  A.,  172. 

law  V.  Garret  [1876]  8   Ch.  I)„  26  cove-  '  Act  IX  of  1899,  another  unhappily 

nant    to    refer  disputes    in    a   trade  expressed pieceof  legislation(see, e.g., 

partnership  in  Russia  to  a  particular  s.  3,  prov,  I,  s.  6   and  sch.  1),  which 

court    there).    Distinguish    Davis    v.  purports  to  follow  the  English  Arbi- 

Starr  [1889]  41  Ch.  D.,  242  (stay  not  tration  Act,  1889,  above  referred  to. 

19 


s.  21 
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at  the  time  when  the  proceedings  were  commenced,  and  still 
remains,  ready  and  willing  to  do  all  things  necessary  to  the 
proper  conduct  of  the  arbitration,  may  make  an  order  staying 
the  proceedings." 

This  fully  gives  effect  to  the  recently  growing  inclination 
of  judges  to  encourage  private  settlements  of  disputes  through 
umpires  of  their  own  choosing.^  But  the  Act  is  yet  restricted 
in  its  operation  to  the  Presidency  towns  and  Rangoon,  and 
the  general  law  of  the  land  is  to  be  sought  in  the  Specific 
Relief  Act.  But  now  see  Act  V.  of  1908,  Sch.  IT,  §  18.  The 
last  clause  of  section  21  of  that  Act  runs  thus  : — 
s.  R.  A,  "And  save  as  provided    by  the   Code   of   Civil   Procedure 

and  the  Indian  Arbitration  Act,  1899,  no  contract  to  refer 
present  or  future  differences  to  arbitration  shall  be  specifically 
enforced  ;  but  if  any  person  who  has  made  such  a  contract, 
and  has  refused  to  perform  it,  sues  in  respect  of  any  subject 
which  he  has  contracted  to  refer,  the  existence  of  such  a  contiact 
shall  bar  the  suit.  " 

This  is  a  provision  of  more  limited  scope  and  gives  only  a 
negative  advantage  to  the  partj'-  aggrieved.  It  presupposes 
a  valid  and  operative  contract,^  which  has  not  been  broken 
up  by  the  conduct  of  all  the  parties  to  it,  and  it  can  be  taken 
advantage  of  only  if  the  plaintiff  can  be  shown  to  have  refused 
to  perfdrm  the  contract.  Where,  therefore,  the  parties  were 
"contentious  "  among  themselves  with  reference  to  the  arbitra- 
tion proceeding  and  so  it  could  not  come  off,  and  the  plaintiff 
sued  more  than  a  year  after  the  date  of  the  submission  to  arbitra- 
tion, a  Division  Bench  of  the  Allahabad  Court  held  that  there 
was  no  bar  to  the  maintainability  of  the  suit.^  The  contract 
may  be  rescinded  by  mutual  agreement  of  both  parties  or  by 
one  of  them  for  a  just  cause,  and  where  one  party  refused  to  go 
on  with  the  arbitration  and  the  other  did  nothing  for  a  long 
time,  the  court  inferred  rescission  by  mutual  consent.*  The 
mere  filing  of  a  suit  on  the  part  of  the  plaintili  is  not  tantamount 

'  Sec.  5  of  this  Act  makes  every  sub-  '  Tahul  v.  Bisheshar  [1885]  8    All., 

mission    irrevocable    save  ■with    the  57. 

leave  of  the  court.  •■  Ramkumar  v.  Jagmohan  [1910]  33 

'  Ram    Bharose  v.  Kallu  Mai,  [18991  AH.,  315,  F.  B. 
22  All.,  136, 
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to  a  refusal  to  refer  to  arbitration.'  A  distinct  act  of  with- 
drawal before  the  action  is  brought,  must  be  shown  on  the 
plaintiff's  part,^  and  the  suggestion  should  further  be  negatived 
that  the  defendant  had  acquiesced  in  such  withdrawal  or 
refusal.^  As  the  law  therefore  stands  at  present,  a  party  who 
has  deliberately  entered  into  an  agreement  to  refer  a  dispute, 
whether  present*  or  future,^  to  arbitration,  may  be  prevented 
from  transgressing  it  wilfully  and  capriciously,  and  yet  the 
other  and  innocent  party  is  not  precluded  from  seeking  in  the 
ordinary  way  the  remedy  to  which  he  is  entitled.  He  who 
seeks  equity  must  do  equity,^  and  so  the  contract  is  enforced.' 
The  law,  however,  is  unsatisfactory,  in  so  far  as  it  makes  one 
of  the  contracting  parties  practically  the  master  of  the  situation. 
A  may  enter  into  a  contract,  e.g.,  with  B  to  have  a  certain 
dispute  decided  by  arbitration,  but  if  he  does  not  choose  to 
have  this  done,  he  has  only  to  institute  a  suit  without  allowing 
B  an  opportunity  to  obtain  a  refusal  from  him.^  This  leaves 
in  the  hands  of  the  party,  who  does  not  desire  to  abide  by  the 
contract,  the  option  whether  the  contract  should  be  enforced, 
which  is  not  a  very  desirable  state  of  things, 

A  distinction  may  here  be  pointed  out  betv?een  an  agree- 
ment to  arbitrate  which  is  intended  to  operate  as  a  condition 
precedent  to  any  liability  arising  and  one  which  is  only  a 
collateral  provision.  For  instance,  parties  may  stipulate  that 
the  amount  of  loss  consequent  upon  the  breach  of  a  covenant 
is  to  be  valued  by  one  or  more  arbitrators,  and  it  is  only  after 
the  amount  has  been  so  ascertained  that  the  liability  to  pay  it 
is  to  arise.     The  adjustment  by  arbitration  is   here  a  condition 
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^  Koomud  Chunder  Dasa  v.  Chunder 
Kant  Mookerjee  [18791  5  Oal.,  498  ; 
Tahal  v.  Bisheshar,  supra. 

'  Crisp  V.  Adlard  [1896]  23  Cal., 
958.  An  application  for  leave  to 
withdraw  from  the  agreement  may  be 
effective  evidence  of  refusal,  Slieoam- 
bar  V.  Deodat  [1886]  9  All.,  168. 

^Adhibai  v.  Cursandas  [1881)]  11 
Bom.,  199.  In  this  case,  the  distinction 
between  an  agreement  to  refer  and 
an  actual  submission  to  arbitration 
was  pointed  out,  and  it  was  suggest- 
ed that  a  withdrawal  from  the  latter 
was  hot   within  S.  R.  A.    s.    21   (pp. 


213-4). 

'  Sheombar  v.  Deodat,  supra  ;  Sheo 
Dut  V.  Hheo  Shanknr  Sivgh  [1904]  27 
All.,  53  (pending  suit). 

'  Fazulbhoy  v.  Bombay  &  Co.  [1895] 
20  Bom.,  232. 

°  Cheslyn  v.  Dulby  [1836]  2  Y.  &  C. 
Ex.,  170  Fry,  s.  1603. 

'  Salig  Ram  v.  Jhunna  Kuar,  [1882] 
4  All.,  546. 

"  The  Recorder  of  Rangoon  saw  the 
difficulty  and  attempted,  possibly, 
to  strain  the  law,  but  he  was  over- 
ruled by  the  Calcutta  High  Court, 
Crisp  v.  Adlard,  supra. 
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precedent  to  the  right  to  recover,  and  the  agreement  is  per- 
fectly legitimate.'  Damages  may  be  recovered  for  breach  of 
such  an  agreement,  but,  as  we  sliall  presently  see,  it  will  not  be 
specifically  enforced  by  a  court  of  equity. 

(c)  There  are  matters  again  whicii  touch  legal  (and  possibly 
moral)  duties  of  individuals,  the  performance  of  which  is  of  public 
importance.  An  agreement  providing  for  the  non-performance  of 
such  a  duty  is  opposed  to  public  policy.  It  is  upon  this  ground 
that  English  courts  have  I'sfused  to  recognise,  for  instance,  an 
agreement  by  a  father  to  deprive  himself  of  the  right  to  the  cus- 
tody or  education  of  his  children,^  or  by  a  mother  of  an  illegiti- 
mate child  to  deprive  herself  of  her  parental  duties  and  rights 
regarding  the  same.^  And  it  was  upon  this  ground  apparently 
that  Cockburn,  C.  J.,  questioned  the  validity  of  a  covenant  by  a 
landowner  to  let  all  his  cultivated  land  lie  waste,  or  a  clause 
in  a  charter-party  prohibiting  deviation  even  to  save  life.* 

(d)  I  now  come  to  agreements  whicli  unduly  limit  the 
freedom  of  individual  action.  "  As  a  rule,"  says  Sir  F.  Pollock, 
"  a  man  may  bind  himself  to  do  or  omit,  or  procure  another  to 
do  or  omit,  anything  which  the  law  does  not  forbid  to  be  done 
or  left  undone."  °  Upon  grounds  of  general  convenience, 
however,  judges  have  specially  refused  to  uphold  agreements, 
the  object  of  which  is  to  impose  improper  and  unreasonable 
restrictions  on  the  free  choice  of  individuals  in  marriage  or  their 
liberty  to  exercise  any  lawful  trade  or  calling.  Section  26  of 
the  Contract  Act,  therefore,  declares  "  every  agreement  in  res- 
traint of  the  marriage  of  any  person,  other  than  a  minor  "  to  be 
void.     In  the  well-known  case  of  Loive  v.  Peers^    Lord    Wilmot, 


'  Viney  v.  Bigiiold  [1887]  20  Q  13.  D. 
172;  Ncottv.  Avery  [l855-fi]  5.  11  L. 
C.  811;  Dawson  v.  Fitzerhind,  [1879] 
I  Ex.  n.,  257. -269.  Of.  L  0.  A.,  s.  28 
exe.  1  ;  Hamilton  v.  TArerponl  &c. 
Insuraiire  Go.  [1889]  136  U.  S.,  242 
H.  &  W.  351. 

'Re  Andrews,  [187.3]  8  Q.  B.  153. 
But  now  see  3(5  &  :17  Vict.,  c.    12,  s.  3. 

'  Humphrysy.  Polak  [1901]  2  K.  B. 
385. 

"  Scaramaiiga  v.  Stamp  [1880]  5 
C.  P.  D.,  295,  305. 

'  Pollock,  Con.  I W.  W.),  464. 

"  [1770]  Wiltn.,  364,  6  R.  C.  347.  (Lord 


■Wilmot  described  matrimony  as  the 
"  seminai'.v  of  mankind,"  and  called 
depopulation  "the  greatest  of  all 
poliirieal  sins.''  This  was  before  the 
days  of  Malthus).  "  The  rule  rests 
upon  the  proposition  that  the  institu- 
tion of  marriage  is  the  fundamental 
support  of  national  and  social  life  and 
the  promoter  of  individual  and  public 
morality  and  virtue ;  and  that  to 
secure  well-assorted  marriages  there 
must  exist  the  utmost  freedom  of 
choice."  White  v.  Equitahle  Nuptial 
Benefit  Union,  76  Ala.,  251,  6  R.  C, 
367. 
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C.  J.,  observed  :  "  There  cannot  be  a  duty  of  greater  import-  l.O.  A., 
ance  to  society  [than  matrimony],  because  it  not  only  strengthens,  Marriage, 
preserves,  and  perpetuates  it,  but  the  peace,  order,  and  decency 
of  society  depend  upon  protecting  and  encouraging  it."  In 
English  and  American  cases,  a  distinction  has  been  drawn 
between  an  agreement  in  general  restraint  of  marriage  and  one 
in  partial  restraint.  But  this  distinction  is  not  supported  by 
the  language  of  the  Indian  Contract  Act.^  As  to  agreements  to 
procure  marriages  for  reward,  which  English  courts  do  not 
uphold,^  opinion  seems  to  be  divided  in  India.  The  Calcutta' 
and  Madras*  courts  have  pronounced  in  favour  of  the  validity 
of  such  agreements  in  the  case  of  Hindus  ;  especially  where 
the  marriage  was  in  the  Asura  form.  The  Bombay  court* 
maintains  the  contrary  view.  The  question  has  been  elaborately 
and  learnedly  discussed  quite  recently  by  Mookerjee,  .J.,  in  the 
important  case  of  Bukshi  Das  v.  Nadu  Das.^  His  Lordship 
pointed  out  that  what  is  opposed  to  public  policy  in  England 
is  not  necessarily  opposed  to  public  policy  in  India,  because  the 
social  circumstances  of  the  two  countries  are  widely  different, 
and  he  held  that  an  agreement  to  remunerate  or  reward  a  third 
person,  in  consideration  of  negotiating  a  marriage,  is  contrary  to 
public  policy,  but  not  so  an  agreement  to  pay  money  to  the 
parents  or  guardian  of  a  bride  or  bridegroom  in  consideration 
of  their  consenting  to  the  betrothal,  unless  the  parents  or 
guardian  do  not  seek  the  welfare  of  the  bride  or  bridegroom 
but,  in  consideration  of  a  benefit  secured  to  themselves,  give  her 
or  him  a  consort  otherwise  ineligible. 

Similarly,   an  agreement  which  places  upon  a  person  desir-    Restraint  of 
ing  to    exercise    any    lawful    profession,    trade    or    business, 
a    restraint   whi'ch    is    not    reasonable    in    reference     to    the 
interest    both    of    the   parties    concerned    and    of    the    public 

'  Wliieh  is  borrowed  from  the  Draft  Sen  [1884]  10  Cal.,  1054. 

Civil  Code  of  New  York,  s  836.  '  Vismumthan   v.  Sami7!ai)iaM  [1889] 

'Hermann  v.     Charlesworth  [I90i]  13  Mad.,  83.  Di.stingiiish  raif/ivoiiat/ioji 

2  K.  B.,  123.    Story,  Eq.,  s.  260.     Duvul  v.  Gangnra3u  [1893]  17  Mad.,  9. 

V.   Wellman  [\S9l]  m  N.Y.,  156,  B.&  '  Duluri   v.    Vullubh  Das  [1884]   18 

W.,  402.  Bom.,     126 :     Pitambar     v.    Jagmvan 

'  Lallun     Monee    Dossee    v.     A'obi  [1884]  ibid,   131;  DhoH  Das    v    Ful- 

Mohun   Singh,    [1876]  25   W.    R.,    32;  chaiicJ  [1897]  22  Bom.,  668 

Juggessur    v.    Punchc.oivree.    [1870]   14  "  [1905]  1  C.  L  J.,  261,  " 
W.  R.,  154 ;  Bam  Chand  Sen  v.  Audaito 
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is  not  encouraged.'  At  one  time  "  all  interference  with 
individual  liberty  of  action  in  trading  and  all  restraints  of  trade 
of  themselves  "  were  considered  opposed  to  public  policy  and 
void.^  But  as  a  learned  American  judge  has  observed:  "Steam 
and  electricity  have  for  the  purpose  of  trade  and  commerce 
almost  annihilated  distance,  and  the  whole  world  is  now  a  mart 
for  the  distribution  of  the  products  of  industry.  The  great 
diffusion  of  wealth  and  the  restless  activity  of  mankind  striving 
to  better  their  condition  has  greatly  enlarged  the  field  of  human 
enterprise  and  created  a  vast  number  of  new  industries  which 
give  scope  to  ingenuity  and  employment  for  capital  and  labour. 
The  laws  no  longer  favour  the  granting  of  exclusive  privileges."  ' 
It  has  accordingly  been  said  in  England  that  no  hard  and  fast 
I.  C^  A.,  rule    can    be   laid  down.*     The   Indian  Contract  Act,  however, 

following  its  "  evil  genius,"  ^  the  New  York  Draft  Code,  lays 
down  rigorously:  "Every  agreement  by  which  any  one  is  res- 
trained from  excercising  a  lawful  profession,  trade,  or  business, 
of  any  kind,  is  to  that  extent  void,"  ^  and  has  been  literally 
interpreted,'  one  learned  judge  having  gone  so  far  as  to  suggest, 
"  trade  in  India  is  in  its  infancy,  and  the  legislature  may  have 
wished  to  make  the  smallest  number  of  exceptions  to  the  rule 
against  contracts  whereby  trade  may  be  restrained."  ^  The 
section  talks  not  of  limits  of  space  or  time  or  of  partial  or  general 


s.  27. 


'  Nordenfelt     v.   Maxim- Nordenfelt  '  liousilloii  v.    Rousillon  [1880]   14 

Guns  &  Go.  [1894]  A.  C„  535,  565,  6  R.  Ch.  D.,  351.   See  Mitchell  v.  Reynolds 

C,  413.     Easter  v.   Russ  [1914]  1   Cli.  [1711]  1  Sm.  L.  C,  12th.  ed.   458.  and 

468.  notes.  As  between  master  and  servant, 

'  Hilton  V.  Eckersiey  [1856]  6  B.  &  the    latter    may  use  his     subjective 

B.,  66,  74  :  "  prima  facie  it  is  the  pri-  knowledge   in   competition   with  the 

vilege  of  a  trader  in  a  free  country,  former,   Dasoii  v.   Provident  clothing 

in  all  matters  not  contrary  to  law,  to  Go.  [1913]  A.  C,  724. 

regulate  his  own  mode  of  carrying  it  »  Pollock,  I.  C.  A.,  3rd  ed.  167. 

(trade)  on  according  to  his  own  dis-  '  I.  0.  A.,  s.  27. 

cretion  and  choice.     If  the  law  has  in  '  Madhub    Chunder  v.  Raj   Coomar 

any  matter  regulated  or  restrained  his  Das.s   [1874]  14  B.  L.  R.,  76,  85.  (Couch, 

mode  of  doing  this,  the  law  must  be  C.  J  ,  said,  "  wo  have  nothing  to  do 

obeyed.    But  no  power  short  of  the  with  the  policy  of  such  a  law.    All  we 

general  law  ought  to  restrain  his  free  have  to  do  is  to  take  the  words  of  the 

discretion."    See  history  of  the  law  Contract  Act,  and  put  upon  them  the 

considered    in    Goldsoll  v.    Qoldman  meaning  which  they  appear   plainly 

[1914]  84  L.  J.,  Q.  B.,  63.  to  bear  ")  ;   Oakes  &  Co.    v.  Jackson 

'  Per  Andrews,  J.,  Diamond  Match  [1876]  1  Had.,  1.S4  ;  Brahmaputra  Tea 

Co.  V.    Roeber  [1887]   106  N.Y.,   473,  Co.  Ld.  v.  Scarth,  [1885]  11  Oal.,  545  ; 

H.  &  W.,  365  (agreement  not  to  manu-  Cohen  v.    Wilkie  [1912]   16  C.  W.  JV., 

faoture  matches  for  99  years  in   the  534. 

U.  S.,  except  Nevada  and  Montana,  "  Per  Kindersley,  J.,  Oakes  v.  Jack- 

upheld)  son,  supra. 
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restraint.     Some  judges,  however,  have  thought  that  agreements 

in  partial  restraint  of  trade  are  not  within  the   purview   of  that 

section,   and   have   professed   to   test  them  on  grounds  of  public 

policy,^  but  the  attempt  has  not  been  happy.^ 

Section  27,   however    does  not  seem  to  be  directed  against 

contracts  by  which   a   person,  in  the  exercise  of  his  profession, 

trade  or  business,  enters  into  ordinary  agreements  with   persons 

dealing   with    him.     An  agreement,  tlierefore,  to  sell  all  the  salt 

manufactured  by  the  defendant,  during  a  certain  period  to  the 

plaintifp,    at   a  certain  price,   is  not    in  restraint  of  trade.^     An 

agreement   between  manufacturers  not  to  sell  their  goods  below 

a  stated  price,  to  pay  profits  into  a  common  fund,  and  to    divide 

the  business  and  profits  in  certain  proportions,  has  been  held  to  be 

good  by  the  Bombay  High  Court,*  and  upon  a  similar  principle, 

may  be  justified  an  agreement  among  rival    bidders  at   a  court 

sale  not  to  bid  against    each    other.^     An  agreement,   however, 

the  object  of  which  is  to  create  a  monopoly,  is  clearly  opposed  to 

public  policy,  and  even  a  Municipal  Board  will  not  be  allowed 

to  stretch  the  language  of   the   enactment  creating   it,    for   the 

purpose  of  covering   attempts   made,  under  coloiir  of  legislative 

provisions,    to  interfere   in   any    way  with    the  exercise  of   the 

ordinary  rights  of  citizens.^ 

An  agreement  for  personal  service  for  a  fixed  period  is  clearly    Agreement 
c         T  a  T  1  for  personal 

not  one  in  restraint  oi  trade.        In  truth,  a  man   who    agrees  to    service. 

exercise   his   calling   for  a  particular   wage   and   for  a   certain 

period  agrees  to  exercise   his  calling,   and    such  an   agreement 

does  not  restrain  him  from  doing  so.     To  hold  otherwise  would, 


I  Nur  AU  Dubash  v.  Abdul  AU  [1892] 
19  Cal.  765  ;  Harihliai  v.  Sharafali 
[1897]  22  Bom.,  861,  873,  per  Candy,  J. 
See  also,  S.  R.  A.,  s.  57,  ill.  (e). 

■  Cf.  Pollock,  I.  C.  A.,  3rd  ed.  171. 

^  Mackenzie  v.  Striramiah  [1890] 
13  Mad.,  472  :  Sadagopa  v.  Mackenzie 
[1891]  15  Mad.,  79  ;  Carlisles  Nephews 
&  Co.v.  Ricknath,  [1882]  8  Cal.,  809  : 
Premsook  v.  Dhurum  Chand  [1890]  17 
Cal.,  320. 

*  Fraser  &  Co.  v.  Bombay  Ice  Manu- 
facturing Co.  [1904]  29  Bom  ,  107. 

'  Oobindo  Chandra  Jha  v,  Shyamlal 
Jha  [1905]  1  C.  L.  J.,  85.  ("  A  com- 
bination of  interests,  in  respect  of 


the  property  bought,  is  not  necessa- 
rily illegal  ;  it  is  the  object  to  be  ac- 
complished which  determines  whether 
the  combination  is  lawful  or  other- 
wise. If  the  object  be  to  depress  the 
price  of  tlie  property  by  artifice,  the 
purchase  will  be  void  ;  if  it  be  to 
divide  the  property  for  the  accom- 
modation of  the  purchasers,  it  will  be 
valid.")  Cf.  Jyoti  Prokash  v.  Jhow- 
mull,  [1908]  36  Cal.  134. 

°  Somu  Pillai  v.  Municipal  Council, 
Maijavaram  [1905]  28  Mad.,  520.  Cf. 
Gourmoni  v.  Panihati  Municipality 
[1910]  12  C.  L.  J.  75,  (monopoly  of  fuel 
shops  for  cremation). 
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I  think,  be  a  contradiction  in  terms.'"  Such  a  contract  is  per- 
fectlj'  legitimate,  and  1  shall  have  to  say  more  about  it  presently. 
The  Indian  Legislature  recognises  three  exceptions  to  the 
general  rule  formulated  in  section  27.  Two  of  them  relate  to 
agreements  between  partners,  prior  to  dissolution,^  or  during 
continuance  of  partnership,^  which  are  rarely  absent  from 
partnership  articles.     Exception  (1)  is  the  saving  clause  relating 

Goodwill.  to  the  transfer  of  the  goodwill  of  a  business.  When  transferring 
such  goodwill,  the  seller  may  agree  with  the  buyer  to  refrain 
from  carrying  on  a  similar  business  within  specified  local  limits, 
which  the  court  considers  reasonable,  regard  being  had  to  the 
nature  of  the  business.  It  is  proper  to  note,  however,  that 
where  the  agreement  has  reference  to  the  goodwill  alone,  un- 
connected with  the  business  premises,  a  court  of  equity  refuses 
to  enforce  it  in  specie.  For,  what  is  the  goodwill  but  "  the 
probability  that  the  old  customers  will  lesort  to  the  old  place,"* 
and  how  can  any  court  insure  this  ?  Where,  however,  the 
"  goodwill  is  entirely  or  mainly  annexed  to  the  premises,  and  the 
contract  is  for  the  sale  of  the  premises  and  goodwill,"  *  the  con- 
tract may  be  enforced. 

Wager.  Agreements  by  way  of   wager  are   also  declared  by  statute 

to  be  void  in  India.^  It  is  in  the  interest  of  the  public  that 
gambling  should  be  put  down.  The  essence  of  gambling  or 
wagering,  1  may  explain,  is  that  one  party  is  to  win  and  the 
other  to  lose  upon  a  future  event,  which  at  the  time  of  the 
contract  is  of  an  uncertain  nature.'  The  parties  must,  how- 
ever, contemplate  the  determination  of  the  uncertain  event  on 
which  the  risk  depends  as  the  sole  condition  of  their  contract.* 
As  an  illustration,  I  may  refer  to  the  so-called  badni  transactions, 
which  are  common  in  various  parts  of  this  country,  where  the 
parties    enter   into   an   ostensible   agreement   for   the   sale  and 

•Per    Parran,   C.    J,    Charlesworth  cally    enforced,    Whittaker   v.    Howe 

V  «arDoiJa(d[189(-]23   Bom.,  103,  112.  [1841]   3    Beav.,  388;    Aubin  v.   Holt 

'1.  C.  A.,  27,  exo.  2.  [1855]  2  K.  &  J.,  66.    Bnt  see  Fry,  s. 

» Ibid,  exc.  3.  93,  p.  39.     Cf.  Muy  v.  Thomson   [1882] 

'Per  Eldon,  L.  C,  Critttwell  v.  Lye  20  Cli.,  705  (doctor's  business). 

[1810]  17  Ves.,  335,  346.  2  Stroud.  827.  "I.  C.  A.,  s.  30. 

'Kindersley,  V.  C.   Darhnjv.  Whit-  '  Thacker  v.  Hardy  [1818]  4  Q.  B.  D., 

toker  [1857]  4  Drew.,  134,  140,  62  E.B.,  685,  695. 

54.    Contracts  for  the  sale  o£  an  at-  *  Anson,  Con.,  230. 
torney's  business  have  been  specifl- 
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purchase  of  stock  or  other  articles  of  merchandise,  but  do  not 
contemplate  delivery.  In  order  to  constitute  a  wagering  contract, 
neither  party  should  intend  to  perform  the  contract  itself,  but 
only  to  pay  the  differences,^  and  such  intention  may  be  proved 
,by  oral  evidence.^ 

The  English  courts,  however,  unlike  the  American  courts,^ 
have  held  that  agreements  by  way  of  wager  are  void,  but  not 
absolutely  illegal.*  The  Indian  courts  have  adopted  the  same 
doctrine,^  and  have  accordingly  ruled  that  money  lent  for 
gambling  purposes,^  or  to  enable  the  defendant  to  pay  off  a 
gambling  debt,'  is  recoverable.  Agreements  collateral  to  wager- 
ing contracts  have  also  been  enforced.^  The  law  in  the  Bombay 
Presidency,  however,  is  different,  by  virtue  of  the  provisions  of 
a  local  Act  (No.  Ill  of  1856),  which  is  very  similar  to  a  later 
English  statute,  the  Gambling  Act  of  1892.'  And  in  one  of  the 
Burma  courts  a  distinction  has  recently  been  taken  between 
gambling  that  is  prohibited  by  law  and  gambling  that  is  not 
illegal.^"  It  is  for  the  legislature  to  consider  whether  provisions 
similar  to  those  of  the  Bombay  Act  should  not  be  enacted  for 
the  whole  of  British  India.'^ 

I  have  now  run  through  the  various  heads  of  public  policy. 
It  remains  to  note  that  tlie  doctrine  is  not  to  be  extended. 
Lord  Davey  said,  "public  policy  is  always  an  unsafe  and 
treacherous  ground  for  legal  decision, "^^  and  Lord  Halsbury 
declared  :  "  No  court  can  invent  a  new  head  of  public  policy."^' 


Gambling 
not  wholly 
illegal. 


1  Perosha  v.  Manekji  [1898]  22  Bom., 
899,  903 ;  Doslii  TalnksM  v.  Vjamsi 
YeXsi  [1899]  24  Bom.,  227  ;  Tod  v.  I.akh- 
midas  [1892]  16  Bora.,  441  ;  Re  Gieve 
[1899]  1  Q  B.,  794 ;  Kong  Ye  Lone  &  Go. 
V.  Lowjee  'Nunjee  [1901]  29  Cal.,  461 
P.  C.  ;  Ajudhia  Prasad  v.  iMlman 
[1902]  25  AH.,  38  ;  Sassoon  v.  Tokersey 
[1904]  28  Bom.,  616.  Cf.  Kuhn  v. 
Walton  [1889]  46  Ohio,  195,  3  Keener, 
859 ;  Peters  v  Grim,  149,  Pa.  St.,  163 
(stock  speculation). 

'  Kong  Ye  Lone  &  Co.  v.  Lowjee 
Nanjee,  supra;  Bent  Madhiib  Das  w, 
Sadasook  [1905]  32  Cal.,  437,  F.  B. ; 
Motilal  V.  Oobindram  [1905]  7  Bom. 
L.  R.,  388. 

^  Irwin  V.  Williar,  110  U.  8.,  499, 
510;  MohvY.  Miesen  [1891]  47  Minn., 
228,  H.  &  W.,  330.  Pollock,  Con.  (W.  W.), 
406  n. 


■•  Thacker  v.  Hardy,  supra. 

^  Jtiggernath  Shewbtix  v.  Bam  Dayal 
[1883]  9  Cal.,  791,  796. 

'  Subbaraya  v.  Devandra  [1884]  7 
Mad.,  301. 

'  Heni  Madho  Das  v.  Kaunsal  Kishor, 
[1900]  22  All.,  452;  Pringle  v.  Jafar 
Khan  [1883]  5  AH.,  443. 

'  SWWiD  Mai  V.  Lachman  Das  [1901] 
23  All.,  165 ;  Bholanath  v.  Mulchand 
[1903]  25  All.,  639.  Cf.  Read  v.  Ander- 
son [1887]  13  Q.  B.  n.,  779. 

"55  Vict.,  c.  9. 

'"Maung  Tha  Dun  v.  Maunq  Sii  Va 
[1905]  U.  B.  R.,  7. 

"Pollock;  /.  C.  A.,  3rcl  ed.,  193. 

"  Jnnson  v.  Driefontein  Consolidated 
Mines  1902  A.O.,  484,  500  ;  see  also 
per  Lord  Llndley,  at  507, 

"Ibid,  491. 


Public 
policy 
doctrine 
not  to  be 
extended. 


154 


SPECIFIC   RELIEF. 


in  a  similar  spirit  in  our  own  country,  Mookerjee,  J.,  refused  to 
accept  tlie  argument  that  a  judge  lias  an  almost  unlimited  right 
of  deciding  casea  according  to  his  own  view  of  public  policy 
for  the  time  being.'     Decisions,  therefore,  like  Shiam  Lai  v. 
Ghhdki  LaV  and  Sheo  "Narain  v.  Mala  Prasad^  are  to  be  deplored. 
In  these  cases,  it  was  lield  that  by  reason  of  certain  rules,  which 
have  not  the  force  of  law,*  and  which  prescribe  that  a  patwari 
or  a  kamivgo^  renders  himself  liable  to  dismissal,  if  he  purchases 
land  within   his  circle,   all  contracts  of  purchase  of  such  land 
on  the  part  of  a  paucari  or  hanungo  were  unlawful  and  contrary 
to  public  policy.     No  grounds  of  public  policy  were,  however, 
specified,  and  what  rendered   the  decision   more  extraordinary 
was  the  feature  common   to  both  the  cases  that  neither  of  the 
suits  was  brought  to  enforce   the  conti-act  of  sale  against  the 
vendor,  but  that  proper  conveyances  had  been  obtained  by  the 
real  purchasers  in  favour  of  certain  benamidars  and   the   title 
had  legally   passed  from   the  vendors,  but  these  henamidars  or 
trustees  having  subsequently   turned   dishonest,  the  assistance 
was  sought  of  a  court  of    equity  to  compel  them  to  restore  the 
pi'operty,  so  held  by  them   in   trust,    to  the  real    or  beneficial 
owners.^     It  is  not  easy  to  see  how  the  court  got  over  section  82 
of  the  Trusts  Act.'     Dereliction  of  duty  on  the  part  of  a  contract- 
ing party,  who  happens  to   be  a  public  servant,  is  not  per  se 
a  thing  contrary  to  law  or  something  having  the  force  of  law.^ 

Equitable  I  have  now  disposed  of  agreements  which  are  unenforceable 

coiisidera-         u    ii       ^  i  i  •  •  -n         i  i  i  •   • 

tions.  Doin  at  Jaw  and  in  equity.  But  there  are  other  agreements  which 


'  Bahshi  Das  v.  Kndii    Dag  [lti05]    1  representatives  of  the  parties  to  the 

C.  L.  J,  261.      So  in  America:   " 'I  he  original  beiifimi  transaction,  that  is,  of 

power  to  declare  a  contract  void  for  the  benamidar  and  the  real  purchaser. 

beinjr  in  contravention  of  sound  public  Therefore,  even  if  the  origiiial  object 

policy  is  a  very  delicate  and  unde-  were  unlawful  (which  is  doubtful),  the 

fined  power,  and,    like  the  power  to  actual  plaintiffs  would  not  be  aflfected 

declare  a  statute  unconstitutional,  it  by  it;  Lenin,  TrvKts  117;  lilucklexton 

should  be  exercised  only  in  cases  tree  v.  Brown  [I8(ll]  6  Ves.,  52,  68-9,  31  E. 

from   doubt,"  iii(J?moiid  v.   Dvbuque,  R.  9S4  ;  Godefroi,  Tnisfs,  214. 

etc.   R   «.  Co.,  26  Iowa,   191;   Water-  '  Cf.    Powell  v.     Kiwwler    [1741]     2 

man,  276-7;  1  Page,  Con.,  s.  326.  Atk.,  224  ;  Fry,  ss.  483-4,  p.  215.     The 

=  [U)001  22  All.,  220.  Madras  Bigh  Court  took  the  correct 

»[1904]  27  All ,  73,  1  A.  L.  J.  R.,  412.  view  in  tobo  v.  Bii(o  [1897]  21   Mad., 

'  kUam  Lai  v.   Chlutki  t.al,  supra,  231  Cf.  Vogdit    v.    BiiUiaiit  [1897]  22 

221.  Bom.,  820;  Busain  Khai,  v.  Juhan  [1913] 

'A''ery  subordinate  revenue  officials  P.  R.,  No.  58. 
in  the  U.  P.  'Gillepsieand  Co.  v.  Maung  [1910]  8 

°In   Skeo  Narairi  v.  Mata  Prasad,  I.  0.,  441. 
further,  the  dispute  was  between  the 
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courts  of  law  recognise  as  creating  valid  rights  in  personam. 
Consequently,  if  such  contracts  are  broken,  the  party  aggrieved 
may  maintain  an  action  for  compensation  for  the  breach.  But, 
upon  certain  equitable  considerations,  courts  do  not  always  deem 
it  proper  to  enforce  them  in  specie.  I  will  now  discuss  some  of 
the  grounds  upon  which  courts  decline  the  equitable  jurisdic- 
tion of  specific  performance  in  the  case  of  contracts  that  are 
perfectly  lawful. 

The  first  such  ground  which  the  Indian  legislature,  follow-    Money 
ing  English    precedents,    has   recognised  is  that  compensation    ti°on'^ 
in  money  is  an  adequate  relief  for  the  non-performance  of   the    adequate, 
contracts.^     Tlie  justification  for  this  rule,  as  we  have  seen,  is  to 
be  found  in  certain  historical  conditions  which  never  existed  in 
India,    but  under    which   the  jurisdiction  of  the  courts  of  equity 
in  England  was    defined.     The  rule,  however,    is  so  well   estab- 
lished now  that  we  may  take  it  for  granted  that,  where  a  payment 
of  money  would,  in  effect,  amount  to  a  substantial   performance 
of  the   contract,  a  promisee  must  content   himself  with  it.     In 
such  a  case,  pecuniary   compensation    is  an  "  equally  efficacious 
relief"^     with    specific   performance.     There   is   nothing  to  be 
gained    by  specific  performance  which  cannot   be  got  by  dama- 
ges.^      The    stock    illustration    of   this   proposition   is   a   case 
relating   to   the   sale   of  stock,   public  consols  or   Government 
promissory   notes,  as   we  call   them  in  India.*     The  facts  of  the 
leading  case  of   Cuddee  v.  Butter^   were  :  The  defendant  agreed    cuddee 
with  the  plaintiff  to  transfer   to  him  £1,000   South   Sea  stock    „  ^J- 
upon   the  20th  November  next  following,  at  the  rate  of  104  per 
cent.,  and  gave  a  promissoij'   note   and    received   two   guineas 
in  part  payment  of  the  consideration.     But  the  stock  having  in 
the  meantime  risen  considerably  in  value,  the  defendant  did  not 
deliver  the  stock   as   promised,   but   a  few  days  after  offered 
to  pay   the  difference.     The   Master   of   the  lioUs   (Sir   Joseph 
■Jekyll)   thought   this    was    a   fair   and  reasonable   agreement, 

'S.  R.  A.,  s.  21  (a).  per   cent,  loan  ot  the  Government  of 

*Cf.  S.  U.  A.  s.  56  (i).  India." 

"Kellelier,  49.  '  [17201  "Vin.  Abr.,  538,  pi.  21,  2  Wh. 

'Sees.  R.  A.,  s.  21,  i!/.  (t)  of  cl.  (a)  :  &  T.,  8tli.  ed.  422  6R.C.,  640;  sub  unm. 

"  4  contracts  to  .sell  and  i3   contracts  Ciidee  v.  lititter,  I  P.  Wms.,  570.    See 

to  buy  a  lakh  of  rupees  In  the  four  ante,  Hi. 
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and  decreed  specific  performance.  But,  upon  appeal,  Parker, 
L.  C.  (afterwards  Lord  Macclesfield)  took  the  contrary  view, 
and  held  that  the  payment  of  the  difference  fully  answered  the 
intention  of  the  parties.  He  said  :  "  The  party  has  thereby  the 
entire  benefit  of  his  contract  as  fully  as  if  the  stock  were 
actually  delivered,  for  he  may  buy  of  any  other  person  and  be 
no  more  money  out  of  pocket  than  if  the  stock  were  delivered 
to  him  according  to  the  agreement ;  this  differs  very  much  from 
the  case  of  a  contract  for  lands,  some  lands  being  more  valu- 
able than  others,  at  least  more  convenient  than  others,  to  the 
purchaser,  but  there  is  no  difference  in  stock,  one  man's 
stock  is  of  equal  benefit  and  conveniency  as  another's.'"  His 
Lordship  also  gave  two  other  reasons :  (i)  "  This  court  will 
not  decree  a  specific  performance  of  a  contract  when  tlie 
party  has  not  the  thing  to  deliver,^  and  the  defendant  had 
not  the  stock  when  the  contract  was  made  ;"  (ii)  "  In  contracts 
for  stock,  being  subject  to  sudden  rise  and  fall,  the  day  is  the 
most  material  part  of  the  contract,  and  therefore  not  proper  for 
a  court  of  equity  to  carry  into  execution  ;  the  decree  might  be 
beneficial  to  the  plaintiff  one  day,  and  to  his  prejudice  the 
next."^  It  is  now  perfectly  settled,  therefore,  that  a  court  of 
equity  will  not  enforce  the  specific  performance  of  an  agreement 
for  a  transfer  of  stock,  and  the  reason  of  the  rule,  which  is 
generally  applicable  in  the  case  of  agreements  for  the  sale  of 
all  ordinary  chattels,*  apparently  is  that  the  actual  canying 
out  of  the  agreement,  as  distinguished  from  compensation  in 
money  for  the  breach,  cannot  be  of  importance  to  the  plaintiff.* 

'  Ibid,  540,  2  Wh.  &  T.,  424.  to  buy,  40  chests  of  indigo  at  Rs.  1,000 

'  Ct.  Columbine  v.  Chichester  [1847]  per    chest."    '  Father  gill  v.    Rowlund 

2  Phil.,  27.     But  in   BibblewUte  Y.  M'  [1873]  17  Eq.,  132,  1  Ames,  111    (agree- 

Morin    [1839]  6   M.  &  W.,   462,  it  -was  ment  to   supply    coal);    Heathrotey. 

held  that  an   agreement  for   the  sale  Noith    Staffordshire   Ey.  Co.  [1850]   2 

of  personal  property  not  at  the  time  Mac.  &  G.  lOfl,  112  (per  Lord   Cotten- 

in  the  seller's   possession   was  -valid  ham,  "  if  A  contract  -with  B  to  deliver 

and  might  be  enforced.     See  also  art.  goods  at  a  certain  time  and  place,  -will 

by  Williston,  19  Harv.  L.  R.,  557.  equity   interfere  to  prevent   A  from 

'  Yin.  Abr.,  540,  2  Wh.  &  T.,  422.  doing  anything     -which     may  or  can 

'  Per    Bldon,   L.   C,     Nutbroum  v.  prevent    him  from  so   delivering  the 

Thornton    (1804)    10    Ves.,    159,    161.  goods?")  Pdddocfc  v.  Daupiiport  [1890] 

Eckstein  v.  Downing,  10  Am.  St.  R.,  404  107  N.  C,  710,  2  Keener,  47  (agreement 

(agreement    to    exchange    yacht    for  for  purchase  of  trees,  -with  a  vievsr  to 

stock).  their  severance  from  the  soil). 

'  Cf.  a  R.  A.,  s.  21,  ill.  (2)  to  ol.  (a):  '6  R.  C,  640. 
"  A  contracts  to  sell  and  B  contracts 
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Lord  HardwicTie  said,  adopting  the  third  reason  given  above  by 
Lord  Macclesfield,  "  to  be  sure,  in  general,  this  court  will  not 
entertain  a  bill  for  a  specific  performance  of  contracts  of  stock, 
corn,  hops,  etc.,  for,  as  those  are  contracts  which  relate  to  mer- 
chandise, that  vary  according  to  different  times  and  circum- 
stance's, if  a  court  of  equity  should  admit  such  bills,  it  might 
drive  on  parties  to  the  execution  of  a  contract,  to  the  ruin  of  one 
side,  when  upon  an  action,  that  party  might  not  have  paid,  per- 
haps, above  a  shilling  damage."  ^ 

Upon  the  same  ground  has  a  contract  to  lend  money  not  Loans, 
been  specifically  enforced,  even  though  some  security  may  have 
been  specified.^  As  Romilly,  M.  R.,  explained,  since  the  Statute 
of  Frauds  does  not  apply  to  such  a  case,  if  the  court  has  juris- 
diction, "  any  conversation  may  be  the  subject  of  specific  per- 
formance :  thus,  if  two  friends  are  walking  together,  and  one 
says,  'will  you  lend  me  £100  at  £5  per  cent,  for  a  year  upon 
good  security  ?' and  the  other  says,  'I  will,'  that  conversation 
might  be  made  the  subject  of  a  suit  for  specific  performance  in 
this  court,  if  on  the  next  day  one  friend  should  say,  '  I  do  not 
want  the  money,' or  the  other  should  say,  '  I  will  not  lend  it.' 
Nothing  would  be  more  difficult  and  more  dangerous  than  the 
task  which  this  court  would  have  to  perform,  if  it  were  to  inves- 
tigate cases  of  that  description.  The  court  has  said,  that  the 
reason  for  compelling  a  specific  performance  of  a  contract  is 
because  the  remedy  at  law  is  inadequate  or  defective.  But  by 
what  possibility  can  it  be  said,  that  the  remedy  here  is  inade- 
quate or  defective  ?  It  is  a  simple  money  demand  ;  the  plaintiff 
says,  '  I  have  sustained  a  pecuniary  loss  by  my  money  remain- 
ing idle,  and  by  ray  not  getting  so  good  an  investment  for  it 
as  you  contracted  to  give  me.'  This  is  a  mere  matter  of  cal- 
culation, and  a  jury  would  easily  assess  the  amount  of  damage 
which  the  plaintiff   has   sustained."^      A  contract,  therefore,  to 

'  Buxton  V.  Lister  [1746]  3  Atk.,  383,  lend  money  to  company,  payable  by 

1  Ames,  48.    But  see  Pomeroy,  S.    I'.,  instalments,  upon  security  of  deben- 

p.  8.  tures  of  the  company) ;  Ramanand  v. 

'  Larios    v.  Gurety  [1873]  5    P.   0.  Nakched  [I90i]  8  O.  C,   5:  Hukum  r. 

346  ;    Sichel    v.    Mosevthal    [1862]    30  Khunni  [1911]  8  A.  L.  J.  R.,  1282. 

Beav.,  371;  South  African  Territories  '  Rogers  y.  CfiaUis  [1859]  27.  Beav., 

Ltd.  V.  Wallington  [1898]  A.   C„   309,  175, 1  Ames  ,  62.    In  Reed  v.  Reed,  68 

aflg.  [1897]  1  Q.  B.,  692  (contract  to  S.W.,  385,  contract  to  apply  payments, 
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borrow'  or  pay  money^  is  not  enforced  in  specie,  nor  where 
the  rights  of  the  plaintiff  may  be  fully  satisfied  by  an  account 
of  profits  and  a  payment  of  the  sum  found  due  thereunder.^ 
"  With  contracts  that  result  in  a  mere  debt,  or  money  claim," 
says  Leake,  "  specific  performance  by  payment  of  the  money  is 
substantially  the  same  tiling  as  damages  for  detention  of  the 
money,  the  latter  being  merely  ■  the  sum  detained ;  and  the 
ordinary  remedy  by  action  for  the  debt  is  sufiTicient  both  in  law 
and  in  equity."*  It  is  upon  this  principle  apparently  that  the 
third  illustration  to  clause  (a)  to  section  21  is  based.  "  In  con- 
sideration of  certain  property  having  been  transferred  by  A  to 
B,  B  contracts  to  open  a  credit  in  A's  favour  to  the  extent  of 
Rs.  10,000  and  to  honour  A's  drafts  to  that  amount."  This 
contract,  says  the  Legislature,  "cannot  be  specifically  enforced, 
for  A  would  be  reimbursed  by  compensation  in  money."  It 
would  perhaps  be  more  correct  to  say  that  compensation  in 
money  is  the  only  practicable  remedy,  for  it  is  quite  conceivable 
that  A  might  sustain  serious  damage  by  a  dishonour  of  his 
drafts,  and,  if  lie  is  a  trader,  his  business  might  be  ruined  by  his 
banker  failing  him.°  Where  a  banker,  therefore,  holding  funds 
of  a  customer,  refuses  to  cash  his  cheque,  substantial  damages 
may  be  given  to  the  customer  for  loss  of  credit,^  and  even  where 
no  actual  damage  has  been  sustained,  nominal  damages  may 
always  be  recovered.' 

In  a  case  which  came  before  the  Allahabad  Court,  it  appeared 
that  the  defendant  had  obtained  a  loan  from  the  plaintiff,  and 
executed  a  mortgage  in  his  favour.  The  defendant,  who  had 
delivered  the  deed  to  the  plaintiff,  induced  him  to  hand  it  back 
on  the  pretence  of  getting  it  registered,  but  afterwards  refused 
to  do  so.  The  plaintiff  sued  to  have  a  fresh  hypothecation-bond 
executed  and  registered  by  the  defendant.  The  court  held  that 
the  plaintiff's  proper  remedy  was  by  a  suit  simply  and  directly 


made  by  a  debtor,  on  an  overdue  note, 
was  not  enforced. 

'  Rogers  v.  Challis,  supra. 

■'  Cnimpton  v.  Vtiriia  Ry.  Co.  [1872] 
7  Oil.,  562  ;  Clark  v.  lord  liiverii  [1868] 
5  Eq.,  91;  Brough  v.  Oddy  [1829]  1 
Rus.  &  M.,  55. 

'  Ord  V.  Johnston  [1855]  1  Jnr. 
N.  S.,  1063 ;   Mckeicau  v.    Sanderson 


[1875]20Bc|,,  65. 

'Con.,  795. 

"  Cf.  Collett,  148. 

°  RolhiY.  steward  [1854]  14  C. 
595. 

'  Mametti  v.  Williams  [1880]  1  B.  & 
A.,  415;  5  Cj/c„  535;  1  Lutvs  of  Eng,, 
608  ;  Hart,  Banking,  340-1. 
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for  the  recovery  of  the  money  claimed,  and  that  clauses  (a)  and 
(c)  of  section  21  precluded  him  from  getting  the  relief  he  had 
asked  for.^  The  soundness  of  this  ruling  is,  however,  open  to 
question.  Tliis  was  a  case  not  merely  of  a  contract  to  trans- 
fer immoveable  property,  but  of  an  actual  conveyance  on  con- 
sideration paid,  and  the  statute  law  of  India  recognises  the  right 
of  the  transferee  in  such  a  case  to  have  his  title-deed  registered.^ 
The  creditor,  in  any  case,  could  not  be  compelled  to  recall  an 
investment.  Section  12  of  the  Specific  Relief  Act,  therefore, 
seems  more  in  point.  And  even  where  there  was  no  lien  or 
charge  upon  real  property,  but  the  maker  of  a  promissory  note 
got  it  back  from  the  holder  under  promise  to  return  it  or 
execute  another  note  of  the  same  tenour  and  amount,  and 
subsequently  destroyed  the  note,  an  American  court  at  the 
suit  of  the  holder  compelled  the  maker  to  execute  and  deliver 
a  new  note.^  In  the  case  of  a  sale-deed  where,  after  execu- 
tion, the  vendor  fraudulently  kept  it  back  and  did  not  re- 
gister it,  the  Calcutta  High  Court  held  that  the  purchaser 
could  sue  for  return  of  the  deed  and  registration.*  Where  an 
unregistered  sale-deed  for  over  Rs.  100  was  stolen  fiora  the 
purchaser  within  the  time  allowed  for  registration,  the  Madras 
High  Court  held  that  he  could  bring  a  suit  against  the  vendor 
to  compel  the  execution  and  registration  of  a  fresh  deed.* 

It   is  important  to  note    that,  in    determining   the  question    ^''''!*  °{ 

whether  monetary'  compensation  is  a  sufficient  remedy,  the  court    considered, 
,  1  1        •  1-        1  •      1  B    notindivi- 

does  not  proceed  upon  the  circumstances  or  each  paiticular  case,     dual  ease. 

Professor  Pomeroy  has  discussed  this  matter  with  great  ability  ; 

and  1  will  quote   only  two  passages   from  his  excellent   work  : 

"  A  particular  contiact,  the  subject  of  judicial  action,  is  not  treated 

as   a  single   isolated  case,  and    the  inquiry  is  not,  whether  from 

^Maya  Ram  v.  Prag  Vat  [1882]    5  [1872]     18  W.  R.,    504.     But,    where 

All.,  44.    In  this  case,  however,    the  vendor  made    over  the  unregistered 

terms  of  the  lost  deed  were  not  satis-  deed   to  vendee   and   latter   allowed 

factorily  proved,  and  the  actual  deci-  period  of  registration  to  expire,  field 

sion  was  probably  right.    See  2  Story,  he  could  not  get  fresh  sale-deed  exe- 

Eq.,  s.  753.  cnted  and  registered,  Sitbba  v.   Visva- 

2  Act- XVI  of  1908,  ss.  35.-71-7.  Cf.  natha  [1914]  22  I.  C,  941. 

Abdvlliih    Khan    v.  Junki    [1894]   16  '  Nulhippd   lieddi    v.    Ramalingachi 

All,,  303.  Reddi  [1897]  20  Mad..  250. 

^  McMullen  v,  Yanztmt,  IS  111.,  190.  °  Cf.  Rirhmond-v.  Dtibuque  Railroad 

Waterman,  22.  [1871]  33  Iowa,  428,  481. 

*  Shumshare  Ali  v.  Littafut  Kureem  r 
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its  special  provisions  or  from  tlie  peculiar  situation  of  its  parties, 
the  remedy  of  damages  would  be  adequate  or  inadequate  ;  it  is 
rather  treated  as  one  of  a  class,  and  the  inquiry  is  whether  in 
agreements  generally  of  that  kind,  the  terms  or  the  relations  of 
the  parties  are  such  that  the  legal  remedy  of  damages  is 
adequate  or  inadequate... In  administering  the  equitable  remedy 
of  specific  performance,  and  so  far  as  it  depends  upon  the 
adequacy  or  inadequacy  of  legal  damages,  the  courts  are  guided 
by  considerations  which  have  respect  to  classes  of  contracts 
having  the  same  or  similar  qualities  and  incidents  connected 
with  their  subject-matter,  terms  or  parties,  and  rules  are  estab- 
lished with  greater  or  less  certainty,  precision,  and  comprehen- 
siveness for  each  class  separately."' 

Another  ground  upon  which  specific  relief  is  refused  by  a 
court  is  "  inability  to  render  or  enforce  its  decree."  Although 
the  contract  is  valid,  and  the  defendant  is  able  to  do  what  he 
has  imdertaken  to  do,  if,  througli  the  want  of  appropriate  means 
and  instrumentalities,  the  court  is  unable,  while  pursuing  its 
ordinary  modes  for  administering  justice,  either  to  render  a 
decree  or  to  enforce  the  decree  when  made,  then,  says  Mr. 
Pomeroy,  "  the  remedy  will  be  refused."^  Logically,  the  first 
question  in  every  case  is — can  equity  enforce  a  specific  repa- 
ration of  the  breach  of  the  contract  or  other  obligation  ?  "  If  a 
contract  consists  in  giving  (dando),"  answers  Langdell,  "  equity 
can  enforce  a  specific  reparation  for  a  breach  of  it ;  if  it  consists 
in  doing  ifaeiendo),  it  cannot."  In  the  former  case,  a  distinction 
must  be  taken,  as  we  have  seen,  "  between  those  contracts  which 
consist  in  giving  something  which  is  specified  and  identified  by 
the  contract,  and  those  which  consist  in  giving  something  of 
the  kind,  quality,  or  description  specified  in  the  contract." 

As  an  illustration  of  a  case  where  the  court  cannot  render  a 
decree,  may  be  mentioned  an  agreement  for  the  sale  or  transfer 
of  a  good-will,  apart  from  the  business  and  premises,  already 
referred  to.*     Equity   could  not    direct   the    way    in    which  the 


'  S.  P.,  ss.  26,  27. 

'•'  4  Pomeroy,  Eq.,  J.,  s.  757.  Per 
Kindersley,  V.  C,  "  This  court  will 
never  make  a  decree  that  it  cannot 
see  its  way  to  enforce,"  Darbey    v. 


Whitaker  [1857]   4  Drew,   134,  140,  2 
Keener,  132. 

■  Langdell,  Eq.  J,,  47-8. 

•  Pomeroy,  iS.P.,  s.  308. 
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defendant  should  proceed  to  turn  the  custom  of   those  who  had 

dealt  with  him,  to  the  plaintiff.^     Similarly,   Lord    Chancellors    Secret 
1  1     1        1    1     •     •      1  -T  p  •  medicines, 

nave  declarea  their  inability  to  enioroe  an  agreement  concerning 

manufacture  and  sale  of  secret  medicines  or  other  secret  com- 
modities where  the  contract  recognised  the  secret  as  not  to  be 
disclosed,  for  if  the  matter  is  secret,  how  can  the  court  tell  if 
the  secret  has  been  infringed  or  not  ?^  The  court  acts  only 
where  it  can  perform  the  very  thing  in  the  terms  specifically 
agreed  upon,^  and  not  where  the  subject-matter  of  the  contract 
is  something  which  the  court  cannot  ascertain  by  judicial  proof, 
or  cannot  lay  hold  of,  so  as  to  define  and  establish  the  rights 
concerning  it/ 

The  class  of  cases  where  the  court  cannot  enforce  its  decree    Contracts 

A  e       ■  111  dependent 

IS  more  numerous.     A  contract,  tor  instance,  may   be  dependent   on  personal 

on   the   personal   qualifications   or  volition  of  the  parties.     All    or  volition"" 

agreements  for  personal  service  are   of  this   character,    for   the 

relation   is  of   so   personal  and  confidential  a  description  that 

the  enforced  performance  of   the   contract    would   probably   be 

worse  than  its  non-performance.^     The  old  adage  that   "  a  bird 

that  can  sing   and  will  not  sing,    must   be   made  to    sing  "*   is 

answered   by   the  other  old  adage  that  ''  although  you  can  lead 

a  hoi'se  to  the  water  you  cannot  make  him    drink."'     The   court 

now^    holds,    therefore,    that  it  is  not  for  the  interest  of  society 

that   persons  who  are    not    desirous  of  maintaining  continuous 

personal   relations   with  one   another   should   be   compelled   to 

do    so.^      Besides,    as  .Knowlton,  C.   J.,  observed   in   a   recent 

case  :    "  The  right  to  dispose   of   one's   labour  as  he  will,  and 

to   have  the   benefit   of    one's   lawful    contract,  is   incident   to 


Personal 
service. 


'  3  Parsons,  Con.,  335. 

'  Newbery  v.  James  [1817]  2  Mer., 
446;  Williams  v.  Williams  [1817]  3 
Mer.,  157.  But  see  Peabody  v.  Norfolk 
[1868]  98  Mass.,  452,  2  Keener,  241. 

'  Wolvenliampton  B.  Co.  v.  L.  A'.  W. 
B.  Co.  [1873]  16  Eq..,  439. 

*  Pomeroy,  S.  P.,  s.  304,  p.  392. 

'  Fry,  46. 

"  De  BivaflnoU  v.  Corsetti  [1838] 
4  Paige,  Ch.,  264,  2  Scott,  87. 

'  6  R.  C,  666. 

■  Ball  V.  Coggs  [1710]  1  Bro.  P.  C, 
140,  and  Bast  India  Co.  v.  Vincent 
[1740]  2  Atk.,  83,  are  old  decisions  to 
the  contrary. 

21 


'  De  Francesco  v.  Barnum  [1890] 
45  Ch.  D.,  430  ;  Johnson  v.  Shrewsbury 
&  Birmingham  By.  Co  [1853]  3  DeG 
M.  &  G.,  914  (Per  Knight  Bruce,  L.  J.: 
"  We  are  asked  to  compel  one  person 
to  employ  against  his  will  another  as 
his  confidential  servant,  for  duties 
vpith  respect  to  the  due  performance 
of  which  the  utmost  confidence  is  re- 
quired. Let  him  be  one  of  the  best 
and  most  competent  persons  that 
ever  lived,  still,  if  the  two  do  not 
agree,  and  good  people  do  not  always 
agree,  enormous  mischief  may  be 
done." 


162 


SPEOIFIO   RELIEF. 


Contract  by 
author  or 
artist. 


the  freedom  of  the  individual  which  lies  at  the  foundation  of 
the  government  of  all  countries  that  maintain  the  principles 
of  civil  liberty."^  Similar! j^,  Van  Fleet,  V.  C,  remarked  ;  •  "  To 
many  persons  the  right  to  labour  is  the  most  important  and  the 
most  valuable  right  they  possess  ;  it  is  their  fortune,  constitut- 
ing the  only  means  they  have  to  obtain  food,  raiment,  and 
shelter  and  to  acquire  property.  To  such  persons  a  deprivation 
of  this  right  is  ruin,  and  to  abi-idge  it  is  to  do  them  an  injury 
which  will  very  likely  result  in  their  ruin.  When,  therefore, 
a  court  is  asked  either  to  deprive  a  person  of  this  right,  or  to 
abridge  it,  it  is  its  duty,  before  it  acts,  to  consider  with  the 
utmost  care  whether,  if  it  does  what  it  is  asked  to  do,  it  will 
not,  on  a  careful  comparison  of  consequences,  do  more  injustice 
than  justice."^  We  shall  find  subsequently  that  some  agree- 
ments for  personal  service  have,  in  exceptional  cases,  been 
indirectly  enforced  by  means  of  an  injunction.  But  as  to  the 
general  rule  adopted  by  courts  of  equity,  there  can  be  no  doubt 
that  neither  affirmative  nor  negative  covenants  in  an  agreement 
between  an  employer  and  an  employee  will  be  ordinarily  enforced 
at  the  instance  of  either.^  "No  court  of  justice,"  said  Jessel, 
M.  R.,  "  can  interfere,  so  long  as  there  is  no  property  the  right 
to  which  is  taken  away  from  the  person  complaining.'"* 

A  contract  by  an  author  with  a  publisher  to  complete  a 
literary  work,^  or  by  an  artist  to  paint  a  picture  for  a  sitter  for 
valuable  consideration^  cannot  be  enforced   at  the  instance  of 


'  Berry  v.  Donovan  [1905]  188 
Mass.,  353,  355. 

'  (Sternberg  v.  O'Brien,  [1891]  48 
N.  J.,  Bq.,  370,  1  Ames,  127. 

'  Pickering    v.   Bishop  of  Ely  [1843] 

2  Y.  &  C.  Ch.  249,  63  E.  R.,  109  (confi- 
dential servant)  ;  Baldwin  v.  Society 
for  Diffusion  of  Useful  knowledge 
[1838]  9  Sim.,  393  Cmap-maker) ;  Webb 
V.  England  [1860]  29  Beav.,  44  (appren- 
tice) ;  Stocker  v.  Brockelbank  3  Mac. 
&  6.  250  (manager)  ;  Ogden  v  Fossick 
[1862]  4  neG.  P.  &  J.,  426  (ditto) ; 
Chinnock  v.  Sainsbury,  [1861]  30  L.  J. 
Ch.  409  (agent)  ;  Buinbridge  v.  Smith 
[1889]  41  Ch.  D.,  462  (managing 
director)  ;  and  American  cases  cited 
in  1  Ames,  87,  n,  2.  Distinguish  Fortes- 
cue  V.    Lostwithiel  etc.  By.  Co.  [1894] 

3  Cb.,  639.    See  also  ills  (1)  and  (2)  of 


Cl.  (b)  s.  21,  S.  R.  A. ;  Nusserwanji  v. 
Gordon,  [1881]  6  Bom.,  266.  Per  Sel- 
borne,  L.  C.  "It  is  obvious  that  if 
the  notion  of  specific  performance 
were  applied  to  ordinary  contracts 
for  work  and  labour,  or  for  hiring  and 
service,  it  would  require  a  series  of 
orders,  and  a  general  superintend- 
ence which  could  not  conveniently 
be  undertaken  by  any  court  of 
justice  ;  and  therefore  contracts  of 
that  sort  have  been  ordinarily  left  to 
their  operation  at  law."  Wolver- 
hampton, &c.,  Ry.  Co.  V.  London  &c. 
By.  Co.  [1873]  16  JEq.,  433,  438. 

"  Bigby  v.  Connol  [1880]  14  Ch.  I)., 
482,  487. 

'  S.  R.  A.,  a.  21,  ill  (3)  to  cl.  (b). 

"  Ibid,  til  (8). 
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the  promisee.  Here  also  is  a  contract  for  personal  services,  but 
the  services  are  such  as  require  the  exercise  of  peculiar  talent 
or  skill,  of  intellectual  ability  and  judgment,  and  no  court  will 
order  one  to  perform  such  services,  "  because  it  cannot  so 
mould  its  order  and  so  supervise  the  individual  executing  it 
that  it  can  determine  whether  he  has  honestly  obeyed  it  or 
not."^ 

Upon  the  volition  of  the  parties  also  depends  a  contract  by 
A  to  marry  B,  and  it  cannot  obviously  be  specifically  enforced.^ 
Nor  will  specific  performance  be  granted  of  a  Hindu  parent's  or 
guardian's  contract  to  give  a  child  in  marriage,^  and  for  the 
breach  of  a  conti-act  of  betrothal  among  Hindus,  the  only  remedy 
is  by  an  action  for  damages.'* 

Similarly,  an  agreement  by  A  with  B  to  supply  the  latter 
witli  all  the  goods  which  he  may  require,  depends  on  the  voli- 
tion of  the  promisor,  and  cannot  be  enforced  in  specie.^  An 
affirmative  contract  to  carry  on  a  trade  will  not  be  enforced,* 
but  a  negative  contract  not  to  carry  on  a  trade,  on  leased  pre- 
mises, for  instance,  may  be  enforced  by  injunction.' 

Some  contracts,  similarly,  depend  for  performance  on  the 
consent  of  a  third  party.  We  have  already  seen  that  where 
such  a  party  is  not  legally  bound  to  consent,  the  agreement 
cannot  be  enforced  in  specie.^     It  may  be  noted  now  that  an 


'  Per  Devens,  J.,  Adams  v.  Messin- 
gei-  [1888]  147  Mass.,  185,  1  Ames,  51. 
"  Although  usually  a  contract,  relat- 
ing to  personal  services,  will  not  be 
specifically  enforced,"  says  Waterman, 
"  but  the  party  aggrieved  -will  be  left 
to  his  remedy  at  law,  yet  there  is  an 
exception  to  the  rule,  when  by  the 
contract,  something  is  to  be  done,  on 
a  party's  own  land,  of  such  a  nature 
that  the  opposite  party  will  be  de- 
prived of  the  benefit  of  labour  and 
materials  bestowed  thereon,  unless 
the  contract  is  carried  out,  and  the 
owner  of  the  land  is  attempting  thus 
to  deprive  him.  Within  this  principle, 
a  contract  between  a  water-power 
company  and  a  city,  that  the  former 
should  construct  certain  extensive 
water- works  of  a  capacity  to  supply 
the  city  with  a  specified  quantity  of 
water,  the  works  having  been  con- 
structed, was  enforced  against  the 
city.    Columbia  Water-Poioer    Co.  v. 


Contract  of 
marriage  or 
betrothal. 


Contract  to 
supply 
goods  or  to 
trade. 


Submission 
to  arbitra- 
tion. 


Columbia,  5  S.  C„  225."  Sp.  Per/., 
72  n.    ■ 

'  S.R.A.,  s.  21,  ill  (12)  to  ol.  (h). 

^  Be  Gunput  Narain  Singh  [1876]  1 
Cal.,  74. 

'  timed  v.  Nagindas,  7  Bom.,  H.  C,  O. 
C,  122  ;  Nowbut  v.  Lad  Kooer  [1873] 
5  N.  W.  P.,  102 ;  Mayne,  H.  L.,  a.  95. 

'  S.E.A,  s.  21,  ill  (10)  to  cl.  lb).  Cf. 
Mackensie  v.  Striramiah  [1890]  il3 
Mad.,  472.    See  Lect.  VI,  infra. 

°  Hooper  v.  Brodrick  [1840]  11  Sim., 
47. 

'  Bobson  V.  Tiilloeh  [1898]  1  Oh., 
42'! ;  Leake,  Con.,  793  ;  Fawcett,  L.  & 
T.,  357  sqq. 

'  Ante,  159.  In  Manby  v.  Gresham 
TAfe  Assurance  Society  [1861]  29 
Beav.,  439,  a  contract  to  reduce  a  pre- 
mium was  not  enforced,  as  it  was  for 
the  society,  and  not  the  court,  to  be 
satisfied  that  the  cause  for  charging 
an  extra  premium  did  not  exist  or  had 
been  removed. 
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agreement  to  submit  a  matter  to  arbitration  or  to  sell  at  a  price 
to  be  fixed  by  valuers,  if  the  mode  of  fixing  the  price  is  an  essen- 
tial part  of  the  contract,  will  not  be  specifically  enforced,  since 
it  is  beyond  the  power  of  the  court  to  compel  arbitrators  to 
agree  ;  nor  will  the  court  itself  fix  the  price,  since  that  would 
be  to  make  a  new  agreement  for  the  parties.'  Following  the 
Reference       case  of  Viekers  v.   Viekers,^  the  Indian  legislature  has  framed 

to  valuers.         -n  •  , 

illustration  (4) :  "  A  contracts  to  buy  B's  business  at  the  amount 
of  a  valuation  to  be  made  by  two  valuers,  one  to  be  named  by 
A  and  the  other  by  B.  A  and  B  each  name  a  valuer,  but 
before  the  valuation  is  made,  A  instructs  his  valuer  not  to 
proceed."  ^  There  is  no  constat  of  the  price,  the  contract  is  not 
a  complete  contract,  said  Wood,  V.  C,  and  there  is  nothing  on 
which  the  court  can  act.'*  The  same  result  would  follow  even 
if  the  contract  be  treated  as  complete.  For,  the  agreement,  upon 
that  view,  may  be  regarded  as  one  of  sale,  subject  to  the  condi- 
tion precedent  that  the  price  shall  be  fixed  in  a  particular  way, 
and  it  is  clear  that  the  agreement  will  not  be  enforceable  so 
long  as  the  condition  is  unfulfilled  and  the  price  remains 
uncertain.^  As  was  said  by  Leach,  V.C.,  "  A  man  who  agreed 
to  sell  at  a  price  to  be  named  by  A,  B  and  C,  could  not 
be  compelled  by  a  court  of  equity  to  sell  at  any  other  price." -^ 
Therefore,  so  long  as  the  price  is  not  reduced  to  a  certainty, 
the  court  will  not,  as  a  rule,  provide  other  means  of  fixing 
the  price ;  for  that  would  be  holding  the  parties  bound  by 
a  contract  different  from  that  which  they  made.'  The  court 
will  not  appoint  other  valuers  or  arbitrators.^  The  court  speci- 
fically enforces  a  contract,  it  does  not  complete  and  perfect  one, 
so  that  it  may  afterwards  be    enforced    by    the  party  whom    it 


12  Pomeroy,  Eq.  R.,   s.  158  ;  Milnes  '  2  Williams,   V.&P.,  9l3,  9S9,ii.   3; 

V.   Gery   [1807]   14   Ves.,  IdO,  6  R.  0.,  also  1  ibid.,  50. 

084;  Agai-v.  Mac&leio  [1825]  2  Sim.  &  'Morse   v.  Mecest  [1821]   6  Madd., 

St.,  418,  1  Ames,  67.  26,  2  Keener,  127. 

■  [1867]  4  Eq.,  529,  2  Keener,  1.S2.  '  1  Williams,  op.  cit.,  51  ;   Milnes  v. 

'  The  same   result  follows  where  a  Gery,   supra,     Blundell   v.    Brettargh 

valuer  refuses  to  proceed  of  his  own  [1810]  17  Ves.,  232. 

accord,  Darbey  v.   Whitaker   [1857]   4  '  Cooth  v.  Jackson  [1801]  6  Ves.,  12, 

Drew,   134,    2' Keener,    129;   or  dies,  34.  Distinguish  HuU  v.  Warren  [1804] 

Fi  th  V.    Midland   Ry.   Co.   [1875]  20  9  Ves.,  605.    A  court  of  equity  cannot 

Bq.  100.  change  a  contract   and  then  enforce 

"  Viekers  v.  Viekers,  supra.  Cf.  Fry.,  it.    See    Waterman,     191,    n.   4,  and 

ss.  353-367,  pp.  150—166  ;  Fomeroy  S.  cases  there  cited. 
P.,  s.  160,  p.  212. 
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suits.^  Where,  however,  the  court  finds  that  the  stipulation  as 
to  the  mode  of  ascertaining  the  price  is  not  essential,  but  rather 
something  by  way  of  suggestion,  and  that  the  real  agreement 
is  to  sell  at  the  fair  value,  it  will  direct  a  reference  to  find  the 
value.^  And  the  court  has  generally  taken  this  view  where  the 
main  contract  was  to  buy  land  at  a  fixed  price,  but  there  was  a 
subsidiary  agreement  to  purchase  fixtures  at  a  valuation.^ 
Where  the  vendor  refused  to  allow  a  valuer  to  enter  into  his 
house  for  the  purpose  of  making  a  valuation,  the  court  made  a 
mandatory  order  to  compel  the  vendor  to  allow  him  to  enter, 
and  to  enable  the  valuation  to  proceed.* 

A  court  of  equity  does  not  also  deem  it  expedient  to  make 
a  decree  for  specific  performance  of  a  contract  which  runs  into 
minute  or  numerous  details.^  A  contract  by  a  tenant,  for  in- 
stance, that  he  will  cultivate  the  land  leased  in  a  particular 
manner,^  or  by  an  agriculturist  that  he  will  grow  particular 
crops  on  his  land  and  deliver  them  wheii  cut  and  ready  to  a 
creditor  of  his,'  will  not  be  enforced  in  specie.  "  How  can  a 
master,"  asked  Lord  Northington,  "  judge  of  repairs  in  hus- 
bandry ?"^  So  where,  by  a  charter  party  entered  into  in  Cal- 
cutta, between  the  owner  of  a  ship  and  the  charterer,  it  is  agreed 
that  the  ship  shall  proceed  to  Eangoon  and  there  load  a  cargo 
of  rice,  and  thence  proceed  to  London,  freight  to  be  paid,  one- 
third  on  arrival  at  Rangoon,  and  two-thirds  on  delivery  of  the 
cargo  in  London,  a  court  can  scarcely  carry  out  its  judgment 
for  specific  performance  in  this  case,  and  must  leave  the  party  to 
seek  his  remedy  in  damages.^  In  such  cases,  the  court  refuses  to 
interfere,  not  because  the  court  cannot  formulate  a  decree  which 
shall  order  everything  necessary  for  a  complete  performance  or 
which  shall  not  be  absolutely  incapable  of  compulsory  execution. 


Contract 
running  into 
numerous  or 
minute 
details. 


>  Pomeroy,  S.P.,   218. 

*  Miines  v.  Oery,  supra,  407  ;  Oour- 
lay  V.  Duke  of  Somerset  [1815]  19 
Ves.,  429,  431  ;  Meynell  v.  Siirtees 
[1854]  3  Sm.  &  Gif.,  1^1,  113  Pomeroy, 
S".  P.,  s.  151,  p,  213. 

*  Jackson  v.  Jackson  [1853]  1  Sm.  & 
Gif.,  184.  Ct.  Duribeij  v  Whitaker 
[1857]  4  Drew,  134  ;  Richardson  v. 
Smitfi  [1870]5Oh.,648,652,  654.  See 
also,  S.R.A,,  s.  .14,  ill.  (b),  where 
parties  could  not  agree  as  to  valuation 


of  furniture. 

"  Hmith  V.  Peters  [1875]  20  Eq., 
511.    Of.  Morse  v.  Merest,  supra. 

'  S  R.A.,  s.  21,  cl.  (b). 

"  Ibid,  ill.  (6). 

'  fbid,  ill.  (7)  ;  Starens  v.  Newsome, 
1  Tenn.  Ch.,  239.  ' 

'  Ruyner  v.  Stone  [17621  2  Bden. 
128.  But  see  Pomeroy,  S.P.,  393.  Of. 
PUpps  V.  Jackson  [1887]  56  L.  J.  Ch., 
550. 

'  S.  R.  A.,  s,  21,  cl.  (b),  ill.  (5). 
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but  because  (to  quote  Pomeroy)  "  the  enforcement  of  the  decree 
would  unreasonably  tax  the  time,  attention,  and  resources  of 
the  court,  and  thereby  interfere  too  much  with  its  public  duties 
to  other  suitors,  and  in  the  general  administration  of  justice."  ' 
Upon  the  same  principle  a  court  will  often  abstain  from 
enforcing  iji  specie  a  contract  to  execute  certain  works  which 
the  court  cannot  superintend.^  The  Indian  Legislature,  how- 
ever, does  not  supply  us  with  any  test  whereby  the  limit  of  the 
court's  capacity  for  superintendence  may  be  determined.  Clause 
(6)  of  section  21  is  beautifully  vague  :  "  A  contract  which  runs 
into  such  minute  or  numerous  details,  ....  or  otherwise 
from  its  nature  is  such,  that  the  court  cannot  enforce  specific 
performance  of  its  material  terms."  ^  As  we  have  seen,  at  one 
time  courts  of  equity  refused  to  enforce  specifically  a  contract 
to  build.  Kenyon,  M.R.,  remarked,  so  long  back  as  1788, 
''  There  is  no  case  of  a  specific  performance  decreed  of  an  agree- 
ment to  build  a  house,  because  if  A  will  not  do  it  B  may.  A 
specific  performance  is  only  decreed  where  the  party  wants  the 
thing  in  specie  and  cannot  have  it  any  other  way."''  But  in 
1901  the  then  Master  of  the  EoUs  (A.  L.  Smith)  observed  that 
he  had  never  seen  the  force  of  the  objection  that  the  court  could 
not  superintend  building-works.^  Where,  however,  the  court 
makes  such  a  decree  and  the  judgment-debtor  does  not  obey  it, 
it  may  be  inconvenient  to  enforce  the  decree  by  the  process,  say, 
of  attachment  for  contempt  f  for  numerous  questions  will  pro- 
bably arise  as  to  whether  there  has  been  substantial  perform- 
ance, whether  defective  performance  may  be  excused,  what 
compensation   should  be  made  for  the  deficiency,  and  the  like.' 


■  Pomeroy.  S.  P.,  s.  307,  p.  393. 

"  Ibid,  ill.  (9). 

'  Of.  CoUett,  154-5. 

■*  Errington  v.  Ayuesly  [1788]  2  Bro. 
Ch.,  341.    See  ante,  132  sqq. 

°  Mayor,  &c.,  of  Wolverhampton  v. 
Emmons  [1901]  1  K.  B.,  515,  1  Ames, 
77. 

'  Cf.  C.  P.  C,  or.  21,  r.  32. 

'  2  Pomeroy,  Eq.  R.,  s.  760,  p.  1277. 
The  authorities  were  reviewed  in 
Beck  V.  Allison  (1874)  56  N.  Y.,  366,  1 
Ames,  70  (lessor's  covenant  to  repair), 
where  Grover,  J.,  said  :  "  The  Court 
must  first  adjudge  what  repairs  are 


to  be  made  and  the  time  within  which 
they  are  to  bo  done.  When  this  is 
accomplished,  more  serious  difficulties 
remain.  The  idea  that  the  court  can 
appoint  a  Receiver  to  take  possession 
of  the  property  and  cause  the  work 
to  be  done  with  money  furnished  by 
the  defendant,  would  be,  in  the  lan- 
guage of  Lord  Northington,  absurd. 
The  mode,  if  undertaken,  must  be  for 
the  court  first  specifically  to  deter- 
mine what  shall  be  done,  and  when, 
and  how,  and  then  to  enforce  perform- 
ance by  attachment  as  for  contempt 
in  case  of  alleged  disobedience.  Then 
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It  has  accordingly  been  laid  down  in  a  number  of  cases  that, 
as  a  general  rule,  contracts  for  building  and  construction  and  to 
make  repairs  will  not  be  enforced  in  specie}  A  suit  to  enforce 
a  contract  to  build  a  railway  has,  for  instance,  been  dismissed,^ 
and  it  has  been  doubted  if  one  in  respect  of  an  agreement  to 
erect  and  maintain  telephoi;ic  apparatus  will  lie.'  A  contract 
to  remove  a  specified  building*  or  a  covenant  to  make  good  a 
gravel-pit^  will  not  be  specifically  enforced.  But  a  number  of 
exceptions  have  been  grafted  upon  this  general  rule,  the  nature 
of  which  1  have  tried  to  indicate  in  my  last  lecture.^  The  court 
may  also  sometimes  find  it  not  in  the  public  interest  to  decree 
specific  performance  in  a  particular  case.'  In  Kendall  v.  Frey,  ^ 
the  common  council  of  a  City  in  America  had  agreed  to  erect  a 
City  hall  on  land  conveyed  to  it  by  the  plaintiff,  but  ultimately 
did  not  do  so.  The  court  refused  to  interfere  with  the  discretion 
of  the  defendant  council,  and  said,  "  How  and  where  a  public 
building  shall  be  erected  is  necessarily  a  question  of  public 
policy,  and  involves  a  variety  of  considerations.  The  common 
council  is  vested  by  law  with  full  authority  to  decide  them. 
The  court  cannot  wisely  review  their  action  on  such  a  subject." 

will  arise     not     only    the  question,  [1894]  2  Ch.  147,  153,  2  Keener,  188. 

■whether  there  has   been  substantial  "  Armour  v.  Connolly,  49  Atl.  1117. 

performance,  and  if  found  not,  whe-  '  Flint  v.    Brandon  [1803]    8    Ves., 

ther  the  defendant  had  any  such  ex-  159,    1    Ames,  69  (Per  Grant.   M.  R., 

cuse  therefor  as  will  exonerate  him  "  The  matter  in  controversy  is  noth- 

from  the  contempt  charged,  and   in  ing  more  than  the  sum  it  will  cost  to 

case  of  performance,  but   not  in  as  put  the  ground  in  the  condition,   in 

beneficial  a  manner  as  adjudged,  the  which   by  the  covenant    it  ought  to 

compensation  that  should  be  made  for  be)." 

the  deficiency.    It  is  obvious  that  the  °  Ante,  132  sqq. 

execution  of  contracts  of  this  descrip-  '  Chicago  B.  I.  &  P.  Ry,  Co.  v.  Union 

tion,  under  the  supervision  and  con-  Pacific  By.  Co.,  47  Fed.  R.  15  (construc- 

trol  of  the  court,  would  be  found  very  tion    of  parallel    railway    lines    dis- 

difiicult  if  not  impracticable,    while  allowed  ;  per  Brewer,  J.,    "  Such  an 

the  remedy  at  law  would,   in  nearly,  expenditure  of  money   places  an  ad- 

if  not  in  all  cases,  afford  full   redress  ditional    burden     upon    the     public, 

for  the  injury."  Every  unnecessary  mile  of  rail-road 

'  Lucas  V.  Comer  jord  [1790]  1  Ves.,  track  or  of  bridge  that  is  built  adds  to 

235  ;  Kay  v.  Johnson  [1864]  2  H,  (6  M.,  the  cost  of  transportation,  and  surely 

118  ;  but  see  38  L.  J.,  Ch.,  143.    Wheat-  the  public  is  interested  in  seeing  that 

ley  V.  Westminster   B.C.  Co.  [1869]  9  that  cost  be  as  light  as  possible").  But 

Eq  ,  538  Brace  v.  Wehnert  [1858]  25  see  Pomeroy,  S.  P.,  31ji.,  "  this  is  un- 

Beav.,  348.  doubtedly    sound  political  economy, 

'  South  Wales  Ry.  Co.    v.   Wythes  but  it  may  be  questioned  whether  it 

[1854]  5  DeGr.  M.  &  G.,  880  ;   Greenhill  is  not  a  novel  ground  for  the  inter- 

v.  Isle  of  Wight  Co.  [1871]  23  L.  T.,  887;  position  of  a  court  of  equity,  with  its 

Ross  V.   Cinon  Pacific  Ry.   Co.  [1863]  1  remedy  of  specifSo  performance." 

Woolw.,  26,  2  Keener,  145.  '  74  Wis.,  26. 

'  Keith  v.    National   Telephone  Co., 
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A  contract  for  construction  will  often  be  found  to  involve 
the   necessity   of  the  performance   of  duties  continued  over  a 
long  period  of  time.     Now,  a  court  of  equity   will  not  decree 
contract.        specific  performance  of  a  contract,  the  execution  of  which  would 
require  more  or  less  permanent  supervision  by  the  court,  if  the 
work  could  not  be  concluded   within  a  definite  and  reasonable 
time.^     "A  court,"   said  Mellish,  L.  J.,  "can    only  order  the 
doing  of  something  which  has  to  be  done  once  for  all,  so  that 
the  court  can  see  to  its  being  done."  ^     A  contract,  consequently, 
by  A  to  let  for   twenty-one  years  to  B  the  right  to  use  such  part 
of  a  railway  made  by  A  as  was  upon  B's  land,  and  that  B  should 
have  a  right  for  running  carriages  over  the  whole  line  on  certain 
terms,  and   might  require  A   to  supply  the  necessary  engine- 
power,  and  that  A  should  during  the  term  keep  the  whole  railway 
in  good  repair,  will  not  be  enforced.^    Accordingly,  contracts  for 
the  working    of  quarries^  and  coal-mines,^  or  to  maintain    an 
inn,^  to  manage  and  operate  a  rail-road,'  to  keep  a  farm  well- 
stocked  with  horses  and  cattle,^  or  to  secure  to  the  tenants  of  an 
apartment-house  continuously  the  services  of  a   resident  porter 
charged  with  the  performance  of  a  great  variety  of  duties,'  have 
not  been  specifically   enforced.     So  the   court   has   refused   to 
interfere  in  favour  of  a  continuing  covenant  not  to  sell  the  water 
from  a  well  to  the  injury  of  certain  water-works,  on  the  ground 
that  it  would    be  necessary  to   enquire    on    every   occasion   of 

'  Adams    v.    Messinger,      supra,     1  called   upon  to   determine,   not   only 

.A.mes.,   52  :  Uyun  v.  Mutual    Tontine  -whether  the   prescribed   quantity   of 

etc.,   Assn.   [1893]   1   Ch.,   116,    125.  2  marble  has   been  delivered,  but  whe- 

Keener,    179  ;     Phipps     v.     Jackson  ther  every  block  was  from  the  right 

[1887]  56  L.  J.,  Ch.  550.  place,  whether  it  was  sound,  whether 

2  Powell  &c.  Ooal  Co.  v.   Taff  Yale  it  was  of  suitable  size,  or  shape,  or 
By.  Co.  [1874]  9  Ch.  331.  proportion.    Meanwhile  the    parties 

3  S.  R.  A  ,  s.  21,  cl.  (g),  ill. ;  Blackett  may    be    constantly    changing  "     (p. 
V.  Bates  [1865]  1  Ch.,   117,  2  Keener,  358). 

154  (converse  case  ;  per  Cranworth,  L.  '  Pollard  v.  Oiayton  [1855]   1  K.  & 

C,  "  the  court  has  no  means  of  enforo-  J.,  462  ;  Wheatley   v.  Westminster  Co., 

■  ing  the  performance  of  these  duties  ;  supra. 

all  it  can  do  is  to  punish  the  plaintiff  °  Hooper  v.  Brodrick  [1840],  11  Sim. 

by  imprisonment  or  fine,  if  he  does  47. 

not  perform  them").  '  Powell,  Duffryn  Ooal  Co.  v.   Taff 

'  Booth  V.  Pollard  [1840]  4  Y.  &   C,  Vole  By.  Co.,  [1874]  9  Ch.,  331,  1  Ames., 

Ex.,     61 ;  Butland    Marhle     Co.,    v.  79  Port  Clinton  B.  Co.   v.  Cleveland 

Bipley  [1870]  10  Wall.    339  (perpetual  &  T.  B.  Co.,  13  Ohio  St.  544. 

supply  of  marble  from   quarry).    In  '  Phipps  v.  Jacfcson,  [1887].    56  L. 

this   case,  the  Court  said  :— "If  per-  J.  Ch.  550. 

formance  be  decreed,  the  case  must  "  Byan  v.  Mutual  Tontine,  etc.,  Assn., 

remain  in  Court  for  ever,  and    the  supra. 
Court  to  the  end  of  time   may  "be 
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selling,  whether  it  was  done  with  or  without  injury.'  Similarly, 
American  courts  have  refused  to  enforce  specifically  a  contract 
to  support  a  person  as  a  member  of  one's  household^  or  to 
furnish  news  to  a  publishing  company  for  a  number  of  years.^ 
For,  if  the  court  were  to  make  what  purported  to  be  a  final  order 
for  specific  performance  in  such  cases,  such  order  would  not  be 
the  end  of  litigation,  but,  on  the  contrary,  its  fruitful  and 
continuous  source.*  The  Indian  legislature  has  fixed  an  arbi- 
trary limit  of  three  yeai-s,^  though  it  may  be  doubted  if  a  hard 
and  fast  rule  in  a  matter  like  this  can  advance  the  purpose 
of  a  court  of  equity.  The  test  should  be  one  of  reasonable- 
ness and  practicability,  and  we  find  that  in  England  specific 
performance  of  a  contract  to  erect  telephonic  apparatus  upon 
the  plaintiff's  premises  and  maintain  it  even  for  three  years,  has 
been  held  to  be  impracticable.® 

Another  ground  upon  which  a  court  deems  it  expedient  to 
refuse  specific  relief  is  that  the  decree,  if  made,  would  be  nuga- 
tory.' Where  a  contract  is  in  its  nature  revocable,^  the  per- 
formance of  the  contract  would  be  useless,'  for  the  defendant 
would  be  entitled  immediately  to  terminate  the  agreement, 
and  thus  undo  what  the  court  had  done,  and  evade  its  decree. 
A  contract,  accordingly,  between  two  persons  to  become  partners. 


'  Collins  V.  Plumb  [1810]  16  Ves. 
454.    Pomeroy,  S.  P.  s.  308,  p.  394. 

*  Ohadwick  v.  Chadwick,  120  Ala. 
580. 

^  Iron  Age  Publishing  Co,  v.  Tele- 
graph Co.  [1887]  83  Ala.  498. 

"  Port  Clinton  Co.  v.  Cleveland  Oo., 
supra,  556  {"  Even  if  the  contract 
was  suEBciently  specific,  so  that  the 
party,  when  ordered  to  operate  the 
rail-road,  would  know  the  manner 
and  mode  in  which  the  order  was  to 
be  obeyed,  still. the  question  of  obe- 
dience to  the  order  must  necessarily 
be  left  open.  And  the  question  of 
obedience  -to  such  an  order  might 
come  up  for  solution  not  once,  as  in 
the  case  of  ttie  archway,  the  erection 
of  which  was  ordered  in  Storer  v. 
G.  W.  Ry.  (supra),  but  in  instances 
innumerable,  and  for  an  indefinite 
time.")  Gf.  Collins  v.  Phimb,  supra  ; 
also  cases  collected  in  "Waterman, 
70,  M.  2  ;  Pomeroy,  {.'.P.,  397-8,  n. 

■f  S.R.  A.,s21,  cl.  (g).     ■ 

"  Keith,  Prowse  &  Co,  v.  National 
22 


Contract 
revocable, 
decree 
nugatory. 


Telephone  Co,,  supra,  (in  this  case 
there  was  strictly  no  question  of 
erecting  or  maintaining  the  wire  and 
apparatus,  but  these  being  already 
there,  Kekewich,  J.,  held  that  they, 
should  be  kept  open  to  the  use  of  the 
plaintiff,  and  the  wires  should  not  be 
cut  off)  Mr.  Pomeroy,  Jr ,  conjec- 
tures that  the  rule  really  rests  upon 
a  deeper  reason  of  public  policy  than 
inconvenience  to  the  Court,  viz.,  a 
feeling  that  the  daily  and  hourly 
ordering  of  the  affairs  of  an  indivi- 
dual or  a  group  of  individuals  for  an 
indefinite  term  of  years,  in  obedience 
to  the  terms  of  a  Chancery  decree 
and  with  its  personal  sanction  for 
disobedience,  is,  in  effect,  such  an  Im- 
pairment of  personal  freedom  as  is 
hostile  to  the  whole  spirit  of  English 
and  American  institutions,  2  Eq.  R., 
p.  1280  n. 

'  Ibid,  s.  755,  p.  1272  ;  Pomeroy  S.P., 
ss.  288-9,  pp.  381-2. 

■S.R.A.,s.  21,  cl.((I). 

=  Pry,  s.  94,  p.  40. 
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in  a  certain  business,  where  the  duration  of  the  proposed  partner- 
ship is  not  specified,  will  not  be  enforced  in  specie,  because 
such  partnership  is  dissoluble  at  any  time  at  the  will  of  either 
party.'  The  court  will  not  undertake  to  compel  unwilling 
parties  to  act  in  the  relation  of  partners.^  There  is,  however, 
a  distinction  to  be  drawn  between  a  partnership  and  a  company, 
a  share-holder  not  being  at  liberty  to  withdraw  without  pro- 
curing another  to  take  hissliares  ;  he  may  therefore  be  compelled 
to  take  the  shares  allotted  to  him.'  But  a  contract  to  take  a 
certain  number  of  shares  where,  by  the  rules  of  the  company, 
a  share-holder  might  cease  to  be  a  partner  within  fourteen  days 
after  becoming  siich,  was  not  specifically  enforced.*  And 
upon  a  similar  principle,  Grant,  M.  R,,  refused  specific  perform- 
ance of  a  contract  for  a  lease  which  was  to  contain  a.  proviso 
for  re-entry  on  breach  of  a  convenant  which  the  plaintiff  had 
already  broken.^  The  court  will  not  go  through  the  idle 
ceremony  of  directing  the  execution  of  a  lease  after  the  expiry 
of  its  terra,  unless  the  execution  is  still  necessary  to  secure  some 
right  to  the  plaintiff.^ 

Questions  have  sometimes  arisen  as  to  the  enforcement  of  for- 
eign contracts.  Now,  the  general  principle  of  international  law  is 
that  the  plaintiff  should  seek  the  defendant  and  sue  in  his  forum.'' 
Where,  therefore,  the  defendant  is  a  person  over  whom  the  tribu- 
nals of  this  country  have  no  jurisdiction,  for  instance,  a   foreign 


'  Uercy  v.  Birch  [1804]  9  Ves.,  357  ;      may  he  enforced  and  one  of  the  part- 
Scott  V.  Raymeiit  [1869]  7   Bq.,   112  ;       ners  may  be  enjoined   from  carrying 
S.R.A.  s.  21,  cl.(d),  iU.  but  equity  will  on  business  under   partnership  style 
secure  to  a  partner  the  interests  in  with  other  persons  and  from  publish- 
property  to  which  by  the  partnershiiD  ing  notice  of  dissolution,   England  v. 
agreement  he  is  entitled,  Somerby  v.  Curling  [1844]  8  Beav.,  129,  2  Keener, 
BMritm  [1875]  118  Mass.,  279,  2  Keener,  68.  Waterman,  s.  34.  Lindley,  Part., 
78.  Right  of  pve-emption  was  accord-  bk.  Ill,  ch.  10,  s.  4. 
ingly  enforced   in  Uomfray  v.  Father-  '  Per  Bates,  C,  Satterthwait  v.  Mar- 
gill  [1866]  1  Bq.,  567,  2   Keener,  26.  shall    [1872]  4    Del.,    Ch.  337,  353,  2 
Where  the  party  seeking  relief  has  Scott,  31ii. 

altered  his  position  in  reliance  upon  '  iVem  lirunsivick  Ry.  v.  Muggeridge 

the  contract,  so  that  he  will  be  pre-  [1859]  4  Drew.,  686. 
judiced  greatly  it  the  partnership  is  '  Sheffield    Oas     Consumers    Co.  v. 

not  formed,  and  he  will  receive  sub-  Harrison  [1853]  17  Beav.,  294. 
stantial  relief  if  the  partnership  is  "  Jones  v.  Jones  [1806]  12  Ves.,   188. 

formed,    even    if   it    is    immediately  Cf.  Gregory  v.    Wilson  [18.52]  9    Ha., 

ended,  there  is  some  American  autho-  683  ;  Leivis  v.  Bond  [1853]   18  Beav., 

rity    for  decreeing  specific  perform-  85,  2  Scott,  29. 

ance,  3  Page,   Con,  2476.    A  contract  '  NesUtt  v.  Neyer  [1818]  1  Sw.,  223. 

(or  a  partnership  for  a  definite  period         '  Fry,  54. 
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government'  or  the  domiciled  subject  of  a  native  State,'  British 
Indian  courts  have  no  jurisdiction.  Nor  has  a  court  of  equity 
necessarily  jurisdiction  over  a  subject  of  ordinary  equity  cogniz- 
ance simply  because  the  parties  are  within  the  forum.  A  court  in  contracts. 
America  has  accordingly  declined  to  order  a  defendant  to  sell  land 
situate  in  a  foreign  jurisdiction,  when  the  case  was  otherwise 
within  its  power,  upon  the  ground  that  a  court  of  equity  cannot 
give  full  relief  where  the  locus  in  quo  is  not  within  its  absolute 
jurisdiction  and  where  the  contract  sought  to  be  enforced  is 
not  capable  of  being  fulfilled  by  the  lex  loci  rei  sitm?  But  the 
English  Courts  of  Chancery  acting  upon  the  maxim,  cequitas 
agit  in  personam,  directed  specific  perfomance  of  a  contract  to 
set  out  a  boundary  between  two  States  in  America,,  according 
to  a  line  agreed  upon.*  As  the  operation  of  the  judgment  on 
the  immoveable  estate  abroad  is  not  direct  but  indirect,  and 
only  through  the  medium  of  the  person  affected  by  the  judg- 
ment,^ the  decree  is  to  be  enforced  by  personal  process,  com- 
mitment, and  sequestration,  in  case  of  disobedience.^  Where 
the  contract  relates  to  moveables,  the  case  of  Hart  v.  Rerioig' 
is  an  authority  in  favour  of  the  jurisdiction.  James,  L.  J., 
ruled,  "  Where  the  contract,  as  in  this  case,  though  made 
abroad,  is  to  deliver  a  thing  in  specie  to  a  person  in  this  country, 
and  the  thing  itself  is  brought  here,  then  the  court  here,  in  the 
exercise  of  its  discretion,  will  see  that  the  thing  to  be  delivered 
in  this  country,  does  not  leave  this  country,  so  as  to  defeat 
the  right  of  the  plaintiff  to  have  it  so  delivered."  Our  Civil 
Procedure  Code,  however,  does  not  seem  to  recognise  any  such 
jurisdiction,  and  it  has  been  doubted  if  British  Indian  courts 
can  act  in  personam.^    But  the  jurisdiction   has   recently  been 

•  Cf.  Smith  V.    Weguelin  [1869]    8  '  Penn  v.  Baltimore  [1150]  I  Yes.,  Si 

Eq.,  198.  C.  P.  C,  ss.  84-7.  444,  1  Wh.  &  T.,  8th.  eU.  800,  and  notes'. 

'  Giirdyal  Hiniihx.  RajaofFaridkote  '  Pry,  s.    127,   p.  52  ;  British  South 

[1894]   22  Cal.,  222,  H.  C.  Cf.     Muham-  Africa  Co  v.  Companhia  de  Mocambi- 

mad  Yusiiftiddin  v.  Q.  E.  [1897]  25  Cal.,  que  [1893]  A.  C,  602,  (;26. 

20,  P.  C.  °  hord     Portarliiigton    v.      Soulby 

'  Story,  Conflict  of    haws,  s.   044.  [1834]  3  M.  &  K.,  104,  108 ;  Waterman, 

Not  only  must  the  parties  be  within  s.  48,  pp. ,65-6. 

jurisdiction,  but  no  obstacle  should  '  [1873]  8  Ch.,  860;  see  upon   this 

exist  to  tlie  due  execution    of  tlie  case  Pry,  s.  180,  p.  53. 

decree,  2  Swanst.,   323w.    See  H.  A.  «  Oollett,   112;  Nelson,  119.     Sree- 

Smith,  Equity,    17;  1     Pomeroy,  Eq.  mith  Roy  v.   Cally  Voss  GHose  [18791 

J„  708-13.  5  Cal.,  82. 
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affirmed  in  Bombay,  in  respect  of  the  "original  side  of  the  High 
Court/  and  surely  it  is  not  right  to  treat  a  suit  for  specific 
performance  of  a  simple  executory  contract  as  an  action  in  rem 
to  secure  realty  or  its  possession.^  In  the  case  of  mufussil 
courts,  too,  the  proviso  to  section  16,  Civil  Procedure  Code, 
seems  to  contemplate  such  suits.^  It  shoiild  be  noted,  hovrever, 
that  when  the  courts  of  one  country  are  called  upon  to  enforce 
contracts  entered  into  in  another  country,  the  question  to  be 
considered  is  not  merely  whether  the  contract  sought  to  be 
enforced  is  valid  according  to  the  laws  of  the  country  where 
it  was  entered  into,  but  whether  it  is  consistent  with  the  laws 
and  policy  of  the  country  in  which  it  is  sought  to  be  enforced/ 
Where  the  land  is  within  jurisdiction,  the  mere  fact  that  the 
vendor  is  not,  will  not  stand  in  the  way  of  the  court  decreeing 
specific  performance  of  a  contract  for  sale  and  directing  title  to 
vest.^ 
Contract  Another  ground  upon  which  courts  of  equity  do  not  enter- 

abie'^'in' en-    ^^^^  jurisdiction  in  respect  of  contracts,  is  that  the  contract  as 
tirety.  ^  whole  Cannot  be  specifically  enforced.^     Lord  Romilly  said  : 

"  This  court  cannot  specifically  perform  the  contract  piecemeal, 
but  it  must  be  performed  in  its  entirety,  if  performed  at  all."' 
So  Lord  Hardwicke  had  said,  with  reference  to  a  marriage 
settlement  comprising  a  variety  of  terms  :  "  There  is  no  instance 
of  decreeing  a  partial  performance  of  articles,  the  court  must 
decree  all  or  none  ;  and  where  some  parts  have  appeared  very 
unreasonable,  the  courts  have  said,  we  will  not  do  that,  and, 
therefore,  as  we  must  decree  all  or  none,  the  bill  has  been 
dismissed."*  Where  the  contract  is  one  and  indivisible,  the 
performance  of  some  gnly  of  its  terms  cannot  be  J)erform- 
ance   of  the   contract   itself.'     And,  as  a  general  rule,    a  court 


'  Hunsraf   Morarjee  v.  Runcliordas  [1894]  A.  C,  202  ;    Kaufman  v.  Gerson 

Miflj-sei/ [1905]  7  Bom.,  L.  R.,  319.    Cf.  [1904]  1   K.  B.,   599;  Dicey,   Con/,  of 

Vaghoji  v.   Cama/i  Bomanji  [1904]  29  Caws,  540,  572.   Cf.    Moulis  v.    Owen 

Bom.,  249.  [1907]  1  K.  B.,  746. 

■^  Cf.  Bruce  v.  Tilson  [1862]  25   N.  ■'&?.&,  s.   16  ;  Cf.  Rourkev.  Mae- 

Y.,  194,  1  Ames.,  348.  LoughUn,  38  Calif.,  196. 

'  1  Stokes,  A.-I.  Codes,  938,  n.  4.  '  Cf.  Virdachala  v.  Ramasvami  [1862] 

'  Hope  V.  Hope  [1857]  8  DeG.     M.  &  1  Mad.  H.  C.  R.,  341. 

G.,  731,  743;  Potter  v.  Brown  [1804]  '  Mercliants    Trading  Co.  v.  Banner 

6  Bast,  13,1,   GtSubrayaPillaix.  Sub-  [1871]  12  Bq.,  18,  23. 

raya  Mudali [1867]  4  Mad.  H.  C.  R.  14  ;  » Ooring  v.  Nash  [1744]  8  Atk.  186,  190. 

Uamlyn  &  Co.   v,  Talisker  Distillery  "Kelleher,  79.                                  ,    , 
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of  equity  has  ho  power  to  change  the  terms  of  a  contract. 
The  court  therefore  may  refuse  specific  performance  of  a  contract 
in  a  truncated  form.  A  defendant  ordinarily  cannot  be  com- 
pelled to  take  less,  or  give  more,  for  instance,  than  the  amount 
fixed  by  the  contract.^  So,  where  the  land  contracted  to  be 
sold  lies  in  a  locality  different  from  that  which  the  vendee  was 
led  to  suppose,  there  will  be  no  specific  performance,  since  "  the 
pecidiar  locality,  soil,  vicinage,  advantage  of  markets,  and  the 
like  conveniences  of  an  estate  contracted  for,  cannot  be  replaced 
by   other   land    of  equal  value.  "^     The  substantial  inducement 

to  the  purchase  will  fail  in  such  a  case.     But   the   doctrine   of    C°™P''"5'^" 
'■_  _  _  tion,  not 

equity  is  not  forfeiture,  but  compensation,'  and  a  distinction  has  forfeiture, 
always  been  taken  between  terms  which  are  of  the  essence  of 
the  contract  and  those  which  are  not.  "  Lord  Thurlow,"  said 
Lord  Eldon,  "  used  to  refer  this  doctrine  of  specific  performance 
to  this  : — that  it  is  scarcely  possible  that  there  may  not  be  some 
small  mistake  or  inaccuai'cy ;  as,  that  a  leasehold  interest,  repre- 
sented to  be  for  twentyone  years,  may  be  for  twenty  years  and 
nine  months  ;  some  of  those  little  circumstances  that  would 
defeat  an  action  at  law,  and  yet  lie  so  clearly  in  compensation 
that  they  ought  not  to  prevent  the  execution  of  the  contract."* 
It  has  accordingly  been  said  that  equity,  having  regard  to  the 
substance  rather  that  to  the  form  of  contracts,  will  not  allow 
the  impossibility  of  a  literal  fulfilment  to  prevail  as  a  defence, 
when  the  agreement  can  be  substantially  carried  out  so  as  to 
effectuate  the  intentions  of  the  parties,  and  do  entire  justice 
between  them.^  Of  the  two  alternatives  of  enforcing  the  con- 
tract without  any  regard  to  partial  failure  and  of  enforcing 
it  so  far  as  practicable  and  awarding  compensation  for  the 
balance,  equity  generally  favours  the  latter,  and  so  endeavours 
to  preserve  the  rights  of  both  the  contracting  parties.^  Com- 
pensation, as  a  part  of  the  decree  for  specific  perfomance,  is 
to  be  distinguished  from  damages  sometimes  separately  awarded. 

'  Waterman,  s.  501,  p.  704.  '  Shaw  v.  Livermore  (Iowa),  2  Green, 

'Best    V.   Stow,  2  Sandf.  Oh.  298;  338;  Waterman,  s.   128,  p.   165.     Of. 

Waterman,  700,  n.  2.  Carey  v.  Stafford  [1725]  3  Sw.,  427,  n. ; 

'Page  v.  Broo»7i  [1827]  4  Russ.,  6.  Erringtonv.  4j/nes(iy  [1788]  2  Bro. Oh., 

Pomeroy,  S.P.,  s.  297,  p.  388.  341 ;  Frederick  v.  Co.VioeU  [1830]   3  Y. 

"Mort/oc/c  V.  Buliei-  [1804]   10  Ves.,  &J.,514. 

292,  305,  306.  ' Pomeroy,  S.P.,  s.  434, 
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It  should  be  regarded  "  rather  as  a  condition,"  says  Pomeroy, 
"  upon  which  the  relief  of  specific  performance  is  granted  at  all, 
or  as  a  modification  of  that  relief,  so  that  it  may  be  adapted  to 
the  circumstances  of  the  case  and  the  equities  of  the  parties.'" 

We,  therefore,  find  that  the  Indian  Legislature,  having 
adopted  the  general  rule  in  section  17,  Specific  Relief  Act, 
recognises  certain  exceptions  to  that  rule  in  the  three  earlier 
sections.  The  collective  effect  of  these  sections  (not  very  logi- 
cally arranged)  may  be  stated  thus :  A  decree  for  specific 
performance  of  a  part  of  an  agreement  will  not  ordinarily  be 
granted^,  unless  the  part  left  unperformed  bears  only  a  small 
proportion  to  the  whole  in  value  and  admits  of  compensation  in 
money ,^  or  the  plaintiff  relinquishes  all  claim  to  further  perform- 
ance and  all  right  to  compensation  as  against  the  party  in  default.* 
Of  course,  the  rule  has  no  application  where  the  agreement  is 
divisible,^  or  where  there  are  separate  agreements,  some  of 
which  an  equity  court  will  enforce  and  others  it  will  not. 
Taking  the  ordinary  case  of  a  sale  of  immoveable  property  (a 
contract  which  ordinarily  a  court  of  equity  will  enforce  in  specie), 
the  test  is  whether  the  purchaser  gets  the  thing  which  is  the 
principal  object  of  the  contract.^  If  his  main  object  is  not 
affected,  there  may  be  partial  performance  with  proportionate 
abatement  in  the  price.'  But  where  he  would  be  getting  some- 
thing constitutionally  different  from  that  for  which  he  conti'acted, 
the  contract  does  not  lie  in  compensation.^  The  vendor's 
Defect  in  inability  to  complete  performance  may  be  due  to  a  deficiency 
qnal"ity^  ""^  in  the  quantity  of  the  I'es  or  a  defect  in  its  quality.  He  may 
have  contracted,  for  instance,  to  sell  one  hundred  highas  of  land 


'  Pomeroy,  8.  P.,  s  436. 

'  S.  R.  A.,  s.  17.  By  corporation, 
Mathuramohan  v.  Ram  Kumar  [1916J 
20  0.  W.  N.,  371. 

3  Ibid,  s.  14. 

'Ibid,  s.  15. 

'  Ibid,  s.  16  ;  Pomeroy,  S.  P.,  534. 

'Drewe  v.  Hanson  [1802]  6  Ves., 
675,  679. 

' "  The  principle  is,  that,  if  lie  gets 
substantially  that  for  which  he  bar- 
gains, he  must  take  a  compensation 
for  a  deficiency  in  the  value,"  Dyer 
V.  Hargrave  [1805]  10  Ves.,  505,  I 
A.mes.,  245.    "  Where  the  buyer  gets 


sustantially  all  for  which  he  contraot-r 
ed,  he  ought  not  to  be  permitted  to 
refuse  to  go  on  and  perform  the 
contract  on  account  of  a  slight  defi- 
ciency, when  full  compensation  can 
be  made  in  money,  and  when  the 
deficiency  is  occasioned  by  no  bad 
faith  on  the  part  of  the  vendor," 
Toivner  v.  Ticknor,  112  ill.,  217,  254  ;  2 
Pomeroy,  Eq.  R.,  1364  ;  King  v.  Bar- 
deau  [1822]  6  John,  Ch.  38,  2  Keener, 
1123  (auction  sale). 

"flatsey  v.   Grant  [1806]    18     Ves., 
73,  79,  2  Scott,  382. 
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where  he  owned  only  ninety-eight^  or  fifty ,^  or  he  may  have 
contracted   to  sell  as  meadow-land^   or  timber  land*    property 
which  did  not  answer  that  description,  or  as  free-hold  what  was 
only  leasehold,*  or   he  may   have  agreed    to  sell   premises  as  in 
repairs  when   they  were  not,®  or   as  unencumbered   when  there 
was  a  subsisting  mortgage   upon  them.'     Where  the  defect  is 
material,    it  is  held  not  to  admit   of  compensation  in  money, 
for  it  is   clear  that  a   rough  estimate   or  an  educated   guess  will 
not  serve,   where  the  interests   of  both  the  vendor  and  the  pur- 
chaser have  to  be  taken  into  account.     The  compensation  miist 
be  both   fair  and   reasonable.^     Where,   therefore,  a  house  was 
sold  with  a  long  strip  of  land  between  it  and  the  road,  to  which 
there  was   no  title,    so  that  the   people  in  passing  could  look  in 
at  the   window,  Romilly,  M.  R.,    held  that   the  case  was  not  one 
for  compensation.^     So,  where  a  park  was  sold,  but  the  front-  • 
age  was  less  by  nearly  eleven  feet  than  that  described,  and  the 
difference  affected  the  access  of  barges,  specific  performance  was 
refused."  So,  where  the  vendor   cannot   make  title   to   a  large 
portion   of  the  estate,"   or  to  a  portion  which  is  essential  to  the 
beneficial  enjoyment   of  the   premises   sold,'^  or   the   tenure   is 
different,"  specific  performance  with  abatement  to  the  vendee  will 
not  be  enforced.'*  As  a  general  rule,  where  the  defect  extends  to 
and  affects  the  entire  estate,  there  can  be   no  such  performance 

'  S.R  A.,  s.  14,  ill.  (a) ;  Cf.  M'Queen  Madd.,  227  ;  Dalby  v.  Pullen  [1829]  3 

V.  Farqvhar  [1805]  11  Ves.,  467,  8  R.  R.  Sim.,  29. 

212.  "  Peers  v.  Lambert,  supra  ;  Howland 

'S.R.  A.,  s.  15,  ill.  (a).  Cf.  Jacobs  v.  v.  Norris  [1784]  1   Cox.,  58,  2  Scott, 

Bevell  [1900]  2  Ch.,  858.  373  ;  Dobell  v.  HMtcfeiiisoii  [1885]  3  A. 

'  Scott  V.  Hanson  [1826]  1    Rus.   &  &  E.,  S.55  ;  Arnold  v.  Arnold  [1880]   14 

M  ,  128.  Ch.  D.  270,  2  Keener,  1129. 

'  Stewart   v.   Conyngham,  1   Jr.  Ch.  "  Fordyce  v.  Ford,  supra ;    Murray 

R.,  534.                       '  V.  Nickerson,  90  Minn.,  197  (vendor'.s 

'  Fordyce  v.  Ford  [1794]  4  Bro.  Ch.  interest    was  limited  by  interest  of 

494 ;  Drewe  v.   Corp    [1804]   9  Ves.,  co-tenant). 

368,  Scott,  374.  "  Mr.  Waterman  states  the  excep- 

^  Grant  v.  Hunt  [1815]  Coop.,   173,  tions  thus  :  "  The  part  with  reference 

35  E.  R.  510  ;  Towner  v.  Ticknor,  supra,  to  -which   the  defect  exists  is   (i)  a 

'  Wood  V.    Bernal    [1812]     19  Ves ,  considerable  portion   of    the    entire 

220,  221 ;  Halsey  v.  Grant,  supra.  subject-matter,  or  is  (ii)  in  its  nature 

"  W.  Webster  in  3  L.Q.R.,  57.  material  to  the  enjoyment  of  the  part 

'Perkins  v.    Ede    [1852]   16   Beav.,  in  which  there  is  no  defect,  or  (iii) 

193.  1  Ames,  248.  property'  is  contracted  for  which  has 

'"Re  Deptford  Creek  Bridge  Co.  v.  for  the  purchaser  a  peculiar    value 

Sevan,  28  Sol.  Jour.,  327.    Cf.  Peers  v.  not  capable  of  pecuniary  compensa- 

Lambert  [1844]  7  Beav.,  546.  tion."    S.  P.,  s.  502,  p.  705. 

"Boffey     V,    Shallcross     [1819]    4 
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against  an  unwilling  vendee.'  On  tTie  other  hand,  if  it  is  out 
of  the  vendor's  power,  from  any  cause  not  involving  bad  faith, 
to  convey  all  that  he  had  contracted  to  sell,  and  it  appears  that 
the  part  which  cannot  be  conveyed  is  of  small  importance 
or  is  immaterial  to  the  purchaser's  enjoyment  of  that  which 
niay  be  conveyed  to  him,  the  vendor  may  insist  on  partial 
performance,  with  compensation  to  the  purchaser,  or  an  abate- 
ment from  the  agreed  price  proportionate  to  the  quantity 
which  falls  short  of  the  representation  ^  Thus,  deficiency  of 
six  acres  from  a  large  tract  of  land,^  or  a  misdescription  as  to 
two  acres  out  of  fourteen,*  or  of  two  acres  out  of  one  hundired 
and  eighty-six,°  or  the  existence  of  a  slight  encumbrance,^  or 
tithe-charge,'  or  even  the  burden  of  an  easement  of  a  foot-path 
across  a  meadow,^  has  not  been  considered  material.  Where 
land  is  sold  not  by  the  quantity,  but  by  metes  and  bounds  or 
other  description,  and  the  vendee  gets  the  identical  plot 
contracted  to  be  sold,  there  is  no  real  ground  for  complaint, 
though  there  is  some  deficiency  in  the  quantity  supposed' or 
stated,  unless  this  deficiency  be  so  great  as  to  defeat  the 
purpose  for  which  the  contract  was  entered  into  by  the  vendee. 
Where,  however,  land  is  sold  by  the  quantity,  but  the  descrip- 
tion is  qualified  by  phrases  like  "  of  or  about,"  or  "  there- 
abouts," or  "  more  or  less,"  and  the  vendee  subsequently 
discovers  a  deficiency,  which  is  neither  very  small  nor  trifling, 
the  vendee  may  require  compensation  for  such  deficiency.'  In 
some  old  English  cases,  a  distinction  was  suggested  between 
executory  and  executed  contracts,  and  abatement  of  price  was. 
refused  to  the  purchaser   after  conveyance.'"     But  it  cannot  be 

>  Dreive  v.  Corp  [1804]  9  Yes.,  368  ; 
Pomeroy,  8.  P.,  s.  451,  p.  532. 

'  Waterman,  s.  502,  p.  704.  Of. 
Oarless  v.  Sparling,  I.  R.,  9  Eq.,  595 
(deficiency  of  about  one-half  in 
acreage  of  mountain  land  sold,  whicli 
was  a  waste  heath  of  trifling  value). 

'  M'Queen  v.  Farquhar,  supra. 

'  Scott  V.  Hanson,  supra. 

'  Calcraft  v.  Roebuck  [1790]  1  Ves., 
221 

•  Bughes  v.  Jones  [1861]  3  DeG.  F. 
&  J.,  307  ;  Halsey  v.  Grant,  supra. 

'  Dreiue  v.  Hanson,  supra ;  Binks 
V.  Lord  Rokphy  [1818]  2  Sw.,  222. 

•  OldfieU    V.  Round  [1800]  5  Ves., 


508,  1  Ames.,  361.  But  see  Ellard  v. 
Llandaff  [1810]  1  Ba.  &  Be.,  241,  1 
Ames.,  364  ("  I  believe  the  bar  was  not 
very  well  satisfied  with  the  deci- 
sion ").  Cf.  Byfces  V.  Blake  [1826]  4 
Bing  N.  C,  463  ;  Shackleton  v.  Skt- 
cliffe  [1847]  1  DeG.  &  Sm.,  609. 

=  Sugden,  V.  &  P.,  324  ;  Kerr,  Fraud, 
4th.  ed.  12-3;  Pomeroy,  8.  P,s.  454; 
Hill  V.Buckley  [1811]  17  Ves.,  394; 
Portman  v.  Mill  [1826]  2  Russ  570  ; 
Barren  v.  Hill  [1857]  19  Ark.,  102,2 
Scott,  396  ;  Aberaman  Iron  Works  v. 
Wickens  [1868]  4  Ch.,  101. 

">  Anon.  [1700]  2  Preem.,  137 ; 
Twyford  v.  Wareup  [1677]  Rep.  Finch, 
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maintained  upon  principle  that  where  a  mistake  is  admitted  or 
proved,  the  fact  that  the  title  has  passed  and  the  purchase- 
money  has  been  paid  or  secured,  precludes  the  court,  on  the 
mistake  being  discovered,  from  granting  relief.'  In  the  above 
cases  it  is  presupposed  that  the  vendor  has  not  been  guilty  of 
any  inequitable  conduct.^  Fraud  or  misrepresentation  will, 
however,  disentitle  the  vendor  to  enforce  partial  performance 
with  compensation.^  Nor  will  such  performance  be  enforced 
where  there  exist  no  data  from  which  the  amount  of  compensa- 
tion can  be  fairly  estimated.*  For  instance,  where  house-property 
was  sold,  but  before  completion  of  the  contract,  ornamental  trees 
situated  in  the  compound  of  the  house  were  cut  down  by  the 
vendor,  the  Irish  court  held  that  the  damage  in  the  value  of  the 
property  as  a  residence  could  not  be  estimated,  and  the  vendee 
was  released.^  *So,  where  timber  in  a  wood  was  sold,  but  the 
subject-matter  fell  short  of  the  description,  as  the  number  of 
trees  was  not  specified  nor  the  quantity  of  timber  expressed. 
Wood,  V.O  ,  held  there  were  no  data  for  calculation  and  no 
compensation  could  be  awarded.^  So,  it  has  been  said  to  be 
almost"  impossible  to  assess  compensation  for  restrictive  cove- 
nants.' But  Eaglish  courts  have  in  some  cases  expressed 
a  reluctance  to  consider  a  difficulty  of  this  kind  insuperable,^ 
and  they  will  not  apply  this  rule,  except  in  cases  of  real 
necessity.^ 

There  is  no  principle  of  equity  so  artificial   as  that   which    Principle 

.,,  ,  ,.,  .,  1        arfciflcial, 

goes   to  determme  whether  the  part   to   which    no  title  can  be    not  to  be 

made  is  material,'"  and  eminent  judges  have,   from  time  to  time, 

expressed  a  disinclination  towards   the  ey  pres  execution   of  the 

contract  which  is  given  in   these   cases,   as  that  is,    in  fact,    the 


310  ;  Townshend  v.  Stangroom  [1801] 
6  Ves.,  328. 

'  Puiae  V.  Upton  [1882]  87  N.  Y.. 
327.,  2  Scott,  592. 

'  Winch  V.  Winahester  [1812]  1  V.  & 
B.,  375  ;  King  v.  Knapp,  59  N.  Y.,  462. 

"  Clermont  v.  'lasburgh  [1819J  1  J. 
&  W.,  119,  120;  Dimmocley.  Mullett 
[1867]  2  Oh.,  21 ;  Pry,  s.  1252,  p.  536  ; 
Pomeroy,  S.P.,  a.  455,  p.  536.  Uistia- 
gnish  Powell  v.  Elliott  [1875]  10  Ch. 
424. 

'  Cox  V.  Coventon  [1862]  81  Beav.,  378. 


»  Magennisv.  Fallon  [1828-29]  2  Moll., 
561. 

°  Lord  Brooke  v.  Bowithwaita  [1846] 
5  Hare,  298. 

'Catoy  Thompson  [1882]  9  Q.B.  T)., 
616,618  ;  Westmacott  v.  Robins  [1862] 
4   DeG.  F.  &  J.,  390,    397  ;   Budd  v. 
Lascelles  [1900]    10  h.,  815,    1  Ames., 
256. 

"  Fry,  s.  1276. 

'  foineroy,  S.P.,  s.  448. 

1°  Waterman,  s.  504,  p.  709. 
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execution  of  a  new  contract,  which  the  parties  did  not  enter 
into,  in  which  there  is  no  mutuality,  and  in  which  there  are  no 
adequate  means  of  ascertaining  the  just  price.*  Lord  Erskine 
said,  "  Without  some  very  distinct  limitation  of  such  a  jurisdic- 
tion, having  all  the  precision  of  law,  the  rights  of  mankind 
under  contracts  must  be  extremely  uncertain."^  Plumer,  V.C, 
said,  "There  is  great  difficulty  in  applying  the  doctrine  of 
compensation  to  a  reluctant  purchaser.  There  is  no  standard 
by  which  to  ascertain  what  is  essential  to  a  purchaser.  The 
motives  of  purchasing  real  property  are  very  different  in  different 
persons.  Tastes,  opinions,  and  ages,  create  different  views. 
Some  particularity,  some  whim,  may  have  induced  him  to 
purchase.  What  is  desirable  to  one  is  not  so  to  another.  One 
wants  a  wood  for  game,  another  desires  it  only  as  a  beautiful 
object ;  one  looks  only  to  agriculture,  another  dislikes  tithes. 
It,  therefore,  seems  a  little  arbitrary  to  insist  on  a  party  taking 
compensation."'  Jessel,  M.R.,  accordingly,  thought  that  the 
cases  of  specific  performance  with  compensation  ought  not  to 
be  extended,*  and  Farwell,  J.,  has  ruled,  "  The  court  should 
confine  this  relief  to  cases  where  the  actual  subject-matter  is 
substantially  the  same  as  that  stated  in  the  contract,  and  should 
not  extend  it  to  cases  where  the  subject-matter  is  substantially 
different."^ 

I  have  so  far  been  specially  dealing  with  suits   brought   by 
Vendor  vendors.     A  vendee  has  rights  in  no  way  more   restricted,    but, 

vendee.  ^s  ^  matter  of  fact,  more  extensive.     "  If,"  said  Lord  Eldon,  "  a 

man,  having  partial  interest  in  an  estate  chooses  to  enter  into  a 
contract,  representing  it,  and  agreeing  to  sell  it  as  his  own,  it 
is  not  competent  to  him  afterwards  to  say,  though  he  has  valu- 
able interests,  he  has  not  the  entirety  ;  and  therefore  the  pur- 
chaser shall  not  have  the  benefit  of  his  contract.  For  the  pur- 
pose of  this  jurisdiction,  the  person  contracting  under  those 
circumstances  is  bound  by  the  assertion  in  his  contract  ;  and  if 
the  vendee  chooses  to  take  as  much  as  he  can,  he  has   a  right  to 


>  Per  Lord  Langdale,  Thomas  v.  Der-  Madd.,  158, 167, 6  R.  C.  676.   Cf.  Arnold 

ing  [1837]  1  Keen,  729, 746,  44  R.R.  158.  v.  Arnold  [1880]  14  Ch.  D.,  270,  282-4. 

«  Halsey  v.  Qrant  [1806]  13  Ves.,  73.,         *  Cato  v.  Thompson,  supra. 
76,  '  Budd  V.  Lascelles,  supra. 

^Knatchbull   v.    Grueher    [1851]    1 
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that,  and  to  an  abatement  ;  and  the  court  will  not  hear  the 
objection  by  the  vendor,  that  the  purchaser  cannot  have  the 
whole."'  "An  inability  in  a  vendor  to  make  a  good  title," 
remarks  Dean  Langdell,  "  is  a  legal  (not  a  physical)  inability 
to  perform  the  contract ;  and  thei-efore  it  is  no  excuse  in  the 
mouth  of  the  vendor  for  not  doing  all  the  physical  acts  neces- 
sary for  the  performance  of  the  contract."  '  The  principle  is 
that  the  party  who  is  not  in  fault  shall  be  entitled  to  a  specific 
performance  of  as  much  of  the  contract  as  the  other  can  per- 
form.^ "  There  is  nothing  in  this  general  rule,"  observed 
another  American  Judge,  "  of  which  a  vendor  can  complain.. 
It  is  his  own  fault,  if  he  has  assumed  an  obligation  which  he 
cannot  fulfil.  It  cannot  be  inequitable  to  require  him  to  per- 
form, as  far  as  it  is  in  his  power,  and  being  in  a  court  of  equity, 
a  deci'ee  that  he  makes  compensation  for  all  that  he  fails  to  per- 
form, is  but  completing  what  the  court  has  begun,  and  prevent- 
ing a  multiplicity  of  suits.  In  no  just  sense  can  it  be  said  that 
thus  a  new  contract  is  made  for  the  parties.  The  vendor  is  not 
compelled  to  couvey  anything  which  he  did  not  agree  to  convey, 
and  the  vendee  pays  for  what  he  gets  according  to  the  rate 
established  by  the  agreement."  *  But  under  the  English  and 
American  authorities,  it  would  appear  that  the  purchaser  would 
not  be  entitled  to  an  abatement  where  the  defect  was  patent 
and  an  object  of  sense, — as  for  instance,  whether  a  farm  was 
within  a  ring-fence,*—  nor  where  he  had  a  full  knowledge  of  the 
law  and  facts.^  In  such  a  case  the  purchaser  may  be  deemed 
to  agree  to  buy  only  what  the  vendor  has  and  is  able  to  convej'^ ; 
his  knowledge  or  notice  of  the  facts  enters  into  the  contract, 
and  prevents  him  from  asserting  a  right  to  an  exact  fulfilment  of 


1  Mortlocle  v.  BtiUer  [1804J  10  Ves., 
292,  315.  Cf.  Dyas  v.  Cruise  [1845]  2 
Jon.,  &  Lat.,  460,  487,  69  R.R.  348  ; 
Barnes  v.  Wood  [1869]  8  Bq.,  424,  2 
Keener,  1228  ;  Hooper  v.  Sma»t  [1874] 
18  Bq.,  683  ;  Eonocks  v.  Righy  [1878] 
9  Ch.  D,,  180;  Rudd  v.  Lascelles,  supra 
and  other  cases  collected  in  1  Ames, 
251,  n.  1  ;  2  Story,  Eg.,  s.  779.  Kedur 
V.   Mom«[19l2]  16  C.W.N.  247. 

'   Eq.J.,U. 

'  Per  Learned,  P.  J.,  Lavn-ence  v. 
Saratoga  Lake  B.  Co.  [1885]  86  Hun., 
467,475. 


Vendee's 
right  to 
partial 
perform- 
ance. 


'  Erwin  v.  Myers,  10  Wright,  96  ; 
Pomeroy,  S.P.,  518-9  ii. 

'  Dyer  v.  Hargrove,  supra. 

"  Emery  v.  Wase  [1801]  5  Ves.,  846  ; 
Castle  V.  Wilkinson  [1870]  5  Ch.,  534, 
1  Ames,  252.  But  see  Barker  v.  Oox 
[1877]  4  Ch.  n.,  464.  "  Bven  if  the 
purchaser  has  from  the  first  been 
aware  of  the  state  of  the  title,  that 
circumstance  will  not  necessarily 
exclude  him  from  the  benefit  of  the 
principle  under  consideration,"  Pry, 
s.  1266,  p.  540,  sqq. 
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its  terms,  for  he  knew  from  the  very  beginning  that  this  would 
be  impracticable.*  Thus,  where  a  husband  had  only  an  estate 
pur  autre  vie  in  property,  the  remainder  being  vested  in  his 
wife,  but  the  husband  contracted  to  sell  the  fee-simple  to  a 
person  who  was  ignorant  of  the  state  of  the  title,  and  the  wife 
did  no  act  by  which  she  was  bound  to  ratify  tlie  contract, 
James,  V.C.,  held  that  the  vendor  must  convey  all  the  interest 
that  he  had,  together  with  compensation  in  respect  of  the 
wife's  interest  which  he  was  unable  to  convey  or  bind.^  .But, 
where  a  husband  and  his  wife  in  1863  signed  a  contract  for 
the  sale  of  the  wife's  fee-simple  estate  to  the  plaintiff,  and  the 
vendee  was  aware  of  the  true  state  of  the  title,  the  Court  of 
Appeal  held  that  the  purchaser  was  not  entitled  to  a  conveyance 
of  the  husband's^  partial  interest  only  with  an  abatement  of 
the  purchase-money.^  "It  is  the  vendee's  knowledge,"  says 
Pomeroy,  "  and  not  any  notion  of  making  a  new  contract  for  the 
parties,  which  prevents  the  purchaser  from  obtaining  compen- 
sation." *  Negligence  may  therefore  defeat  an  equitable  right.* 
It  has  also  been  held  that  the  principle  will  not  be  applied  to 
the  prejudice  of  a  right  to  rescind  reserved  by  the  vendor,®  or 
to  the  prejudice  of  the  intervening  rights  of  third  parties.'  A 
third  ^°  case  that  has  frequently  arisen  in  England  and  America  is 
parties.  where  the   vendor   has  contracted    to  convey     the   fee-sirnple, 

without  reference  to  the  inchoate  dower  interest  in  the  land  of 
his  wife.  There  has  been  considerable  conflict  of  opinion  as 
to  whether  the  husband  will  be  obliged  to  convey  his  in- 
terest and  make  compensation  or  give  indemnity  in  respect  of 
the  value  of  the  wife's  interest.  In  England,  compensation 
or  indemnity   is    generally   enforced,^  in  America  as  generally 

'  Pomeroy,  S.  P.,  521  n.  purchaser  did  not  resell,    he    could 

'  Barnes  v.   Wood,  supra,  Cf.  Mel-  sustain  no  loss  from  the  defect  in  the 

thorpe  V.  Bolgate  [1844]  1  Coll.,  203.  title  or  the  subject-matter. 

•  Castle  V.  Wiiliiii.son,  supra.  "  Be  Terry  avd  White  [1886]  32  Ch. 

*  S.P.,  s.  461,  p.  541.  As  to  construe-  D.  14. 

tive  notice,  see    James  v.   Lichfield  '  Thomas  v.  Bering,   supra.  Qoviitda 

[1869]    9    Eq.,    51,  and     Caballero    v.  v.  ^paihshojya  [1912]  22  M.  L,  J.  257. 
Henty  [1874]  9  Ch.,  417  ;  Kerr,  Fraud,  '  E.g.,  in  Wilson  v.   Williams  [1857] 

4th  ed.  62-3.  3  Jur.  N.  S.,  8)0,  2  Scott,  393,  Page 

'Edwards-Wood    v.    Marjoribanks  Wood,  V.  C,  said  :    "  Here  the  vendor, 

[1858]  3  DeG.  &  J,,  329,  382.    In  this  having  a  good  title,  except  as  to  this 

case,  Turner,  L.  J.,  expressed  a  doubt  right  of  dower,  assured  the  purchaser 

if  the  doctrine  of  compensation  could  at  the  time  of  the  contract  that  that 

bo  applied  to  cases   where,   if   the  right  -would  be  released.   He  gets  the 
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not.^  Upon  principle  it  is  probably  difficult  to  justify  the  hus- 
band-vendor in  evading  his  just  obligations  to  an  innocent 
vendee.  But  the  question  is  hardly  one  that  is  likely  to  arise 
frequently  in  India,  unless  perhaps  in  the  somewhat  analogous 
case  of  an  agreement  to  sell  by  a  Hindu  widow,  or  a  Hindu 
father,  governed  by  the  Mitaksliara,  who  has  sons.^  But  the 
equities  are  likely  to  be  different.  Besides,  unless  an  indemnity 
is  part  of  the  contract  between  the  parties,  a  purchaser  can 
neither  be  compelled  to  take  an  indemnity  for  a  defect  nor  insist 
on  the  vendor  giving  one.^ 

The  obligation  to  which  a  vendor  is  subject  to  make 
out  a  good  title,  is  intended  for  the  benefit  of  the  pur- 
chaser only.*  Accordingly,  even  where  the  defect  i?  material, 
it   is   the   option    of    the   vendee   to   refuse   specific    perform- 


contract  upon  that  footing.  Can  it 
be  said  tliat- there  is  any  hardship  on 
the  contractor  in  calling  upon  him,  if 
he  cannot  literally  makH  good  his 
assarance,  at  all  events  to  make  it 
good  as  far  as  he  can  ?  In  consider- 
ing the  propriety  of  enforcing  the 
contract,  it  is  not  immaterial  to  see 
■whether  there  is  an  easy  way  of 
getting  an  indemnity.''  His  Honour 
accordingly  directed  a  sufficient  por- 
tion of  the  purchase-money  to  be  set 
aside,  allowing  the  vendor  to  receive 
the  interest  during  the  joint  lives  of 
himself  and  his  wife,  and  the  princi- 
pal upon  her  decease. 

1  E.g.,  in  Rieszs'  Appeal  [1873]  73 
Pa.,  485,  1  Ames,  254,  it  was  held  that 
specific  performance  of  an  agreement 
to  sell  real  estate  would  not  be 
decreed  against  a  vendor  who  was  a 
married  man,  and  whose  wife  refus- 
ed to  join  in  the  conveyance  so  as  to 
bar  her  dower,  unless  the  vendee  was 
willing  to  pay  the  full  purchase- 
money,  and  accept  the  deed  of  the 
vendor  without  his  wife  joining. 
Sharswood,  J.,  said,  "  The  wife  is  not 
to  be  wrought  upon  by  her  love  for 
her  husband,  and  sympathy  in  his 
situation,  to  do  that  which  her  judg- 
ment disapproves  as  contrary  to  her 
interest ;  nor  Is  he  to  be  tempted  to 
use  undue  means  to  procure  her  as- 
sent." (But  as  to  this  decision,  see 
..Ppmeroy,  8.  P.,  ss.  460-1 ;  also  Water- 
, man,  722  M.).  In  Hawralty  v,  Warren 
[1866]  90  Am.  Dec,  613,  2  ^cott,  142, 
the  New  Jersey  court  stated  the  rule 


thus  :  "  The  court  will  not  order  (the 
defendant)  to  procure  his  wife's 
conveyance  of  dower  interest,  nor 
require  him  to  furnish  indemnity 
against  her  right  of  dower,  unless  in 
cases  of  clear  fraud."  Accordingly 
in  Young  v.  Paul,  [1855]  64  Am.  Dec, 
456,  2  Keener,  1219,  where  the  wife's 
refusal  to  release  her  dower  was 
induced  by  the  connivance  or  pro- 
curement of  her  husband,  the  latter 
was  compelled  to  convey  with  an 
indemnity.  Cf.  Peeler  v.  Levy  [1875] 
28  N.  J.'Eci.,  330,  2  Keener,  1236. 

2  CI.  Gitrusami  v.  Oanapathia 
[1882]  5  Mad.,  337.  Even  an  undivid- 
ed father  may  under  certain  circum- 
stances dispose  of  joint  property  Sri- 
nivasa  v.  Sivarama  32  Mad  ,  .S20,  and 
so  may  a  managing  member,  Krishna 
V.  ^Jiamanna  [1912]  23  M.  L.  J.  R.,610. 
Where  guardians  of  minors  agreed  to 
sell  their  own  and  their  wards' 
interests  for  purposes  not  binding  on 
the  minors,  purchaser  was  held 
entitled  to  conveyance  of  the  inter- 
ests of  the  major  vendors  on  pay- 
ment of  full  consideration  s.tipulated 
without  abatement  or  compensation, 
Ponaka  V.  Fadumati  [1910]  33  Mad ,  359. 
Bat  see  Jadii  V.  Addl  [1912]  11  I.  C., 
892  ;  in  appeal  Abdul  v.  Jadu  [1913] 
18  C.  L.  J.,  344  ;  Jaturi  v.  Ariparida 
[1912]  15  I. C,  623. 

3  Balmanno  v.  Lumley  [1813]  1  V.  &' 
B,  224,  225.    Fry,  ss.  1225,  1281-2. 

■■  Bennett  v.  Fowler,  [1840]  2  Beav., 
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ance'  or  to  compel  partial  performance  with  compensation  or 
abatement.^  But  where  the  deficiency  is  so  great  as  practically 
to  make  compensation  or  damages  the  main  object  of  the  suit, 
the  vendee  has  sometimes  been  denied  specific  performance 
with  compensation.^  In  other  cases,  again,  this  consideration 
Indian  Law  seems  not  to  have  been  given  effect  to,*  and  the  Indian  Legis- 
s.'  is.'  lature  has   sought  to  cut  the   Gordian  knot   by  providing  that 

where  the  deficiency  is  considerable  or  does  not  admit  of  com- 
pensation in  money,  the  party  in  default  may  be  directed  to 
perform  specifically  so  much  of  his  part  of  the  contract  as  he 
can  perform,  provided  that  the  other  party  (plaintiff)  relinquishes 
all  claim  to  further  performance,  and  all  right  to  compensation, 
either  for  the  deficiency,  or  for  the  loss  or  damage  sustained  by 
him  through  the  default  of  the  defendant.*  Whenever  the 
seller  is  unable  to  convey  all  that  he  agreed  to,  the  buyer  is 
entitled,  as  a  matter  of  right,  in  all  cases,  if  he  will  pay  the  full 
contract  price,  to  specific  performance  of  whatever  interest  the 
seller  has,^  and  this  irrespective  of  any  question  as  to  the 
state  of  his  knowledge  regarding  the  nature  of  the  seller's  title 
at  the  time  of  the  bargain.'  But  the  purchaser  may  forfeit  this 
right  if,  in  the  matter  of  procuring  the  contract,  he  has  been 
guilty  of  misrepresentation  or  mala  fides? 

The  effect  of  the  Indian  rule  is  probably  to  restrict  the 
vendee's  rights  to  a  larger  extent  than  English  decisions  allow ;' 
but  section  15  is  to  be  taken  along  with  section  22,  and,  in 
view  of  the  fact  that  justice  in   this  country  has  not  unoften  to 

'  Scott  V.  Alvarez    [1895]  2  Ch.  D.,  [1854]  19  Beav.,  576,  and  see  as  to  it 

732.  Sugden,  V.  &  P.,  257. 

'  Dale  V.  Lister,  16  Ves.,  7  (cited).  '  Harding  v.  Parskall,  56  111.,    219  ; 

'  2  Pomeroy,  Eq.   B.  s.  833,  p.  1368,  2  Pomeroy,  Eq.  R.,  1368,  n. 

citing  Earl  of  Biirham  v.  Legard  [1865]  '  Western  v.  Russell,  [1814]  3  V.  & 

34Bea-v.,  611,  Chicago  Mil.  &  St.  Paul  B.,  187  ;   Neale  v.  Macheusie   [1837]  1 

R.  R.  V.  Durant,  44  Minn.,  361.    See  Keen,  474  ;   Bennett  v.  Fowler  [1840] 

also  Wheatley  v.  Slade  [1830]  4  Sim.,  2  Beav,,   302  ;  and   other  cases  cited 

126  (but  cf.  Fry,  s.  1281,  p.  539 ;  Sng-  in  1  Ames,  254  n. 

den,  V.  &  P.,  317).  '  Olermont  v.  Tasburgli  [1819]   1  J. 

■*  Jones  V.  Evans  [1848]   17  L.  J.  Oh.,  &  W.,  112  ;  Phillips  v.  Bomfray    [1871] 

469   (seller  had  only  ^j  of  the  res) ;  6  Ch.,  770. 

Oceanic  Co.  v.   Sutherbwy    [1881]  16  '  Stokes  thinks  that  the  only  case 

Oh.  D.,  236,  246  (*  of  the  res) ;  Burrow  m    which   purchaser    or  lessee  can 

•v.Scammel  [1882]  19  Oh.  D,,  175,  183  claim  specific  performance  with  abate- 

(undivided  moiet\)  ;   Leslie  v.  Orom-  ment  or  compensation  is  that   con- 

melin,  11 1.R.,  2  Eq.,  134  ;   Pry,  s.  1262  *fmplated  by  s.  14,  S.  R.  A.,   1  A.-l. 

gqq_  Oooes,  ao2. 

•  S,  R.  A.,  s.  15.  Of.  Maw  v.  Topham 
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be  administered  by  officers  without  any  previous  legal  training, 
even  a  rule  of  thumb  is  not  vrithout  its  advantages. 

It  remains  to  note  that  there  may  sometimes  be  a  condition  Condition 
entered  in  the  written  instrument;,  which  embodies  the  contract  against 
between  the  parties,  expressly  providing  for  or  against  compen-  gation."' 
sation,  in  the  event  of  defect  or  deficiency.^  Where  the  condition 
is  in  favour  of  giving  compensation,  the  tendency  of  the  courts 
is  to  put  a  liberal  and  comprehensive  construction  upon  it,^ 
and,  in  the  absence  of  a  stipulation  to  the  contrary,  it  will  be 
enforced  even  where  the  error  or  deficiency  has  been  discovered 
after  completion  of  the  contract.'  A  purchaser's  right  to  com- 
pensation under  the  condition  is,  to  adopt  Sir  E.  Fry's  words, 
"  generally  cumulative  "  to  his  ordinary  right  to  it,  according  to 
the  general  principles  already  discussed.*  Where,  on  the  other 
hand,  the  condition  is  one  restricting  or  denying  the  right  to 
compensation,  the  courts  construe  it  strictly,  and  may  even 
limit  it  "  to  cover  small  unintentional  errors  and  inaccuracies, 
but  not  to  cover  reckless  and  careless  statements."^  But  in 
.  every  case  the  condition  must  be  read  as  a  whole  and  so  given 
efEect  to  that  the  different  clauses  of  it,  where  they  exist, 
may  be  harmonised  and  not  nullified.  In  the  absence  of  fraud 
or  misrepresentation,  full  effect  should  be  given  to  a  plain  and 
express  stipulation  as  to  all  matters  which,  it  may  be  reasonably 
supposed,  were  intended  to  be  embraced  within  its  restrictive 
terms.^ 


I  Cf.  S.R.A.,  s.  28.,  cl.(c).  WUtemore  [1869]  8  Eq.,  603.  But  see 

'  Fry,  s.  1289.  Re  Terry   and  White  [1886]  32  Ch.  D., 

'  Ibid,  ss.  1286, 1288  ;  Cann  v.  Cann  14. 
[1830]  3  Sim.,  447 ;    Bos  v.   Helsham  '  Oordingley  v.  Cheesehorough  [1862] 
[1866]  2  Ex.,  72  ;  Re   Turner  and  Skel-  4  DeG.  F.  &  J.,  379  ;   Nicoll   v.   Cham- 
ton  [1879]   13  Cli.  D.,   130 ;  Palmer  v.  bers    [1852]   11   0.  B.,  996-;  Jacobs  v. 
Johnson  [l884]  13  Q.B.T).,  351.  Revell  [1900]     2    Cli.   858  ;   Pomeroy, 

'  Fry,  s.  1287,  p.  548.  S.P.,  s.  445,  p.   525 ;   1  Dart,   V.  &  P. 

'  Per    Malins,  v.  C.,   Whitemore  v.  680-1. 
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DEFENCES  TO  ACTION  FOR  SPECIFIC  PERFORMANCE, 

I  have  in  my  last  two  lectures  endeavoured  to  define  some 
of  the  general  grounds  upon  which  our  courts  regulate  their 
jurisdiction  in  the  matter  of  the  specific  performance  of  con- 
tracts. I  will  now  proceed  to  examine  some  of  the  pleas  which 
may  be  urged  against  the  exercise  of  such  jurisdiction  by  the 
defendant,  pleas  which  may  be  classified  as  legal  and  equitable, 
and  which,  if  sustained,  would  generally  be  found  to  disentitle 
the  plaintiff  to  the  specific  relief  sought.  Possibly,  a  more 
logical  consideration  of  the  subject-matter  is  that  indicated  by 
Ponieroy,  who  has  discussed  the  features  and  incidents  of  an 
enforceable  contract  under  four  heads,  viz.,  (1)  those  which  per- 
tain to  the  external  form  of  the  agreement  and  the  manner 
of  expressing  its  various  terms,  and  which  relate  to  the  very 
existence  of  a  binding  contract ;  (2)  those  which  do  not  primarily 
involve  the  validity  of  the  contract,  but  which  directly  affect  the 
right  to  the  equitable  remedy ;  (3)  those  connected  with  or 
growing  out  of  the  conduct — generally  preliminary — of  the 
parties,  which  involve  the  validity  of  the  contract  and  may 
render  it  voidable  ;  and  (4)  those  which  relate  to  or  are  con- 
nected with  the  actual  enforcement  of  a  decree  and  may  afi^ect  the 
practicability  of  specific  performance.^  But  the  practical  lawyer 
has  long  been  familiar  with  Sir  E.  Fry's  arrangement,  and  I  have 
■substantially  followed  it,  with  some  modifications  suggested  by 
Mr.  Cyprian  Williams'  treatment  of  the  subject.^ 

But,  before  I  discuss  any  of  these  special  pleas,  it  is  proper 
that  I  should  make  it  quite  clear  to  you  that  the  courts  do  not, 
as  a  matter  of  practice,  recognise  any  absolute  right  to  specific 
relief.  When  a  contract  is  broken  and  a  promisor  fails  or 
omits   to   carry   out   his  promise,   the  promisee  may  come  into 


'  S.P.,  Cb.  II,s.51,p.  75. 


»  2  y.  &  p.,  989,  sqq. 
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court  aud  ask  for  compensation.  The  damages  which  the 
promisee  gets  in  such  a  suit,  may  be  nominal  or  substantial  or  even 
exemplary,  but  some  damages  he  is  in  any  event  entitled  to 
get.  But  the  doctrine  of  courts  of  equity  has  never  been  repre- 
sented to  be  "  to  carry  into  specific  execution  every  contract  in 
all  cases,  where  that  is  found  to  be  the  legal  intention  and 
effect  of  the  contract  between  the  parties."^  It  has,  therefore, 
been  said,  "  the  right  to  specific  execution  is  not  absolute,  and 
a  decree  therefor  does  not  necessarily  follow,  though  the  con- 
tract may  be  plain  and  certain  in  its  terms,  and  may  be  obliga- 
tory on  both  parties.  lis  enforcement  rests  on  the  sound 
discretion  of  the  court,  a  judicial  discretion,  to  be  exercised  Discretion, 
according  to  the  established  principles  of  equity.  An  agree- 
ment may  be  valid  at  law,  and  there  may  not  be  sufficient 
grounds ,  for  its  cancellation  in  equity  ;  and  yet,  upon  a  fair 
and  just  consideration  of  the  attendant  and  collateral  circum- 
stances, and  sometimes  of  subsequent  events,  the  court  will 
abstain  from  its  enforcement."^ 

But  when  we  speak  of  the  jurisdiction  of  the  court  to 
decree  specific  performance  as  discretionary,  we  by  no  means 
mean  that  it  is  open  to  a  judge  in  one  case  to  execute  a  contract 
in  specie  and  in  another  case  refuse  to  do  so,  because  such  is 
his  pleasure,  because  that  is  what  the  humour  or  the  caprice 
of  the  hour  suggests.  "  Discretion  loses  all  title  to  the  name 
when  it  descends  to  mere  caprice,  or  in  fact  becomes  indis- 
cretion."^ It  is  to  be  regretted  that  in  India  judges  are  prone 
to  act  in  an  arbitrary  fashion,  and  say  they  are  administering  a 
discretionary  relief.  Veril}'^,  at  the  hands  of  untrained  men, 
equity  is  a  roguish  thing  and  apt  to  vary  with  the  length  of 
the  foot  of  each  Chancellor.*  But  Selden  was  a  maligner,  and 
generations  of  judges   and  text-writers  have  repeated  that  "the 

'  2   story,    Eq.,  s.   750.    McOabe  v.  the   law  of  tyrants  ;  it  is  always  un- 

Matthews  [1895]   155   U.  S.,  550,   553,  known  ;    it  is    different  in    different 

2  Keener,  1201.  men;  it  is  casual  and   depends"  upon 

''  i*er  Olopton,  J.,   Byars  v.    Stiibbs  constitution  and  passion.  In  the  best 

[1887]  85   Ala.,  256,   lAmes,  37L     Of.  it   is  often,  at  times,   capricious;  in 

S.  R.  A.,  s  22.  the  worst  it  is  every  vice,  folly  and 

'  Eelleher,  46.  See  also  ante,  39-41 ;  madness  to   which  human  nature  is 

Eiicyc.  Laws  Eng.,  609-610.  liable,"  Ex  parte  Chase,  43  Ala.,   303 

4  '  Table  talk.  Of.  3  Blacbstone,  Oom.,  310,  cited  14  Oyc,  &83n.  ' 

33.    "The  discretion  of  a  judge  is 
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discretion  of  the  court  is  not  arbitrary,  but  sound  and  reason- 
able, guided  by  judicial  principles." '  The  principles  are 
general  rules,  and  where  they  do  "  not  furnish  any  exact  measure 
of  justice  between  the  parties,"  the  court  "  withholds  or  grants 
relief  according  to  the  circumstances  of  each  particular  case."^ 
"  Courts  of  equity  do  not  sit,  any  more  than  courts  of  law," 
observes  Pomeroy,  who,  has  examined  the  subject  in  a  parti- 
cularly illuminating  manner,  "  to  distribute  favours  or  acts  of 
grace  to  their  suitors  ;  their  judicial  function  consists  in  the 
protection  of  rights  and  the  enforcement  of  duties  by  means  of 
Misleading  the  remedies  which  they  administer."  ^  The  use  of  the  term 
'  discretion '  in  this  connection  is  misleading,  and  perhaps 
even  inaccurate.*  Specific  relief,  like  other  equitable  relief, 
is  administered  with,  and  not  at,  discretion^  (if  the  term  must 
be  retained),  and  this  means  that  "  the  right  to  this  particular 
remedy,  being  equitable,  involves  a  variety  of  circumstances, 
incidents,  and  relations  which  may  promote,  modify,  impede 
or  prevent  its  use,  and  one  of  the  most  important  of  these 
circumstances  consists  in  the  fact  that  a  denial  of  the  relief 
does  not,  in  general,  leave  a  party  without  his  legal  remedy."  ° 
In  fact,  these  conditions,  incidents  and  elements  equity  re- 
gards as  essential  to  the  administration  of  all  its  peculiar 
modes  of  relief.'  But  "  where  all  the  proper  conditions  are 
present,  the  remedial  right  is  as  perfect,  certain,  and  abso- 
lute  as   the  nature   of    the    remedy    itself    will   permit."^      In 

'  Goring  v.  Nash  [1744]  3  Atk,  186  ;  =  Pomeroy,  snpra,    S.  P.  ss.  37,   38. 

White  y.  Damon  [1802]  7  Ves.,  30,35;  "These     elements,     conditions,    and 

Buckle  y.  Mitchell  [1812]  18  Ves.,   100,  incidents,  as  collected  from  the  cases, 

111;    Burgess  v.    Wheate  [1159']   1  W.  are    the     following: — The    contract 

Bl.,  123  (  "  judicial  or  equitable  dis-  must  be  concluded,  certain,  unambigu- 

cretion  does  in  no  case  contradict  or  ous,    mutual,    and    upon    a    valuable 

overturn  the  grounds  and  principles  consideration;  it   must   be    perfectly 

of  the  law");  and  other  cases   cited  fair  in   all   its  parte;   free  from  any 

in  1  Stroud,  Jvdl.  Diet.  542.  misrepresentation     or     misapprehen- 

° /)!    re    Martin    [1882]  20    Ch.    D.  sion,    fraud    or    mistake,   imposition 

365,  369 ;  Macdonald  v.  Foster  [1877]  or  surprise  ;    not    an    uncousionable 

6  Ch.  T),  193,  195.  or  hard  bargain  ;  and  its  performance 

'  Pomeroy,  S.P.,  s.    46,    p.   69.    In  not  oppressive  upon  the  defendant ; 

the    following     discussiin      I    have  and,    finally,  it  must  be  capable  of 

closely  followed  this  learned  writer  specific  execution  through  a  decree 

and  adopted  his  language,  wherever  of    the    court,"    4    Pomeroy,    Eq-  J. 

practicable.  s.  1404,  n.  2. 

'Ibid,  4  Bq.  J.,  s.  1404,  ji.  2.  '  4  Pomeroy,  Eg.,  J  ,  supra. 

'  Bennes.iy    v.    Carmnny    [1892]    50  "  Pomeroy,  S,  P.,  s.  46  ;   Maitland, 

N,  J.  Bq.,  616, 1  Ames,  582.  Eq.,  244. 
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the  words  of  an  American  judge,  "The  relief  lies  in  the  dis- 
cretion of  the  court  only  so  far  as  it  must  necessarily  judge 
whether  under  the  circumstances  of  the  case  the  contract  is  or 
is  not  an  inequitable  one.  That  being  determined,  judicial 
discretion  ceases."^  The  preliminary  questions  to  be  determined 
will  generally  be  questions  of  fact,  for  instance,  is  the  contract 
fair,  equal  and  reasonable  ?  Will  it  be  just  to  enforce  it  against 
the  defendant  ?  Has  the  plaintiff's  conduct  been  conscientious  ? 
And  so  on.  When  the  facts  have  been  established,  the  principles 
of  equity  come  into  operation,  and  there  is  no  further  uncertainty 
about  the  matter.  Now,  the  conditions  upon  which  the  right 
to  equitable  relief  has  to  be  founded  are,  so  far  as  they  do  not 
relate  to  the  existence  of  valid  and  binding  contracts,  only 
expressions  and  applications  of  the  fundamental  principles — lie  Application 
who  seeks  equity,  must  do  equity  and  He  who  aomes  intn  equity,  ^VxTms  of 
must  come  with  clean  hands.''  The  first  maxim  means  that  a  equity, 
party  seeking  to  obtain  an  equitable  remedy  must  stand  in 
conscientious  relations  towards  bis  adversary,  and  that  the 
transaction  from  which  his  claim  arises  must  be  fair  and  just 
in  its  terms,  and  that  the  relief  itself  must  not  be  oppressive  or 
hard  upon  the  defendant,  and  must  be  so  modified  and  shaped 
as  to  recognise,  protect,  and  enforce  the  latter's  rights  arising 
from  the  same  subject-matter,  as  well  as  those  inhering  in  the 
plaintiff.^  The  second  maxim  implies  that  the  plaintiif  must 
show  not  only  that  he  has  a  legal  claim  but  that  he  has  a 
meritorious  case.''  We  cannot,  therefore,  overlook  or  ignore 
the  principles  which,  in  the  first  instance,  owed  their  origin 
to  the  wisdom  and  experience  of  eminent  judges  and  practi- 
cal lawyers,  and  which  in  the  course  of  ages  have  crystallised 
into  settled  precepts  for  the  guidance  of  all  administrators 
of  justice.*  These,  it  may  not  be  possible  to  state  in  the 
form  of  inflexible  rules,  as  they  are  precepts  which  have  to 
be  taken  with  the   special   facts  of   each  individual   case,   and 

'  Oodwin -v.  Collins,  i  Houst  (Del.),  ^  Be  Hallett's     Estate,    KmitchbuU 

28.  Cf.  Gajkumar  v.  Lachman  [1911]  v.  Hallett  [1885]  13  Ch.  D.,  710;   Re 

14  C.  L  I.,  627.  Scott   and  Alvarez'  contract  [1895]  2 

^  4  Pomeroy,  supra  ;  &.  P.,  s.  43.  Ch.,  615  ;   Walters  v.  Morgan  [IStil]  3 

"  Pomeroy,  S.  P.,  s.  40,  p.  63.  I)eG.  P.  &  J.,  721. 

'  Pollock,  F.  M.  M.,  125. 
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have  to  be  applied  with  due  regard  to  the  complicated 
transactions  of  the  parties  and  the  ever-changing  habits  of 
society.'  But  as  to  the  fundamental  maxims,  upon  -which  the 
whole  doctrine  rests,  there  can  be  no  doubt.  A  court  of  equity, 
therefore,  must  not,  like  a  court  of  law,  confine  its  consideration 
to  the  contract,  but  it  must  look  at  the  conduct  of  the  plaintiff, 
and  at  circumstances  dehors,  aiid  try  to  administer  justice  bet- 
ween man  and  man.^  The  discretion  of  the  court  is  further 
capable  of  correction  by  a  court  of  appeal,^  and  it  has  been  held 
that  even  a  court  of  second  appeal  in  India,  the  jurisdiction  of 
which  is  strictly  limited  by  the  terms  of  section  100  of  the  Code 
of  Civil  Procedure,  is  competent  to  determine  whether  the  lower 
appellate  court  has  properly  exercised  its  discretion  in  granting 
or  withholding  specific  relief.''  An  appellate  court,  however, 
will  not  be  disposed  to  interfere  except  in  a  strong  case,  e.g., 
where  the  first  court  has  declined  to  exercise  any  discretion,  or 
has  manifestly  proceeded  on  a  wrong  ground,  or  principle  or 
on  an  erroneous  opinion  on  a  point  of  law.^ 

Of  the  possible  defences  to  the  action  some  may  be  called 
legal,  the  others  equitable.  By  this  I  mean  that  some  defences 
are  such  as  may  be  also  set  up  in  bar  of  an  action  upon  the  con- 
tract for  damages,  and  that  others  are  available  only  in  equity 
courts,  when  these  are  invited  to  exercise  their  jurisdiction  to 
grant  specific  performance.  Since  equily  follows  the  law,  the 
pleas  in  defence  which  may  be  raised  in  an  action  for  damages 
for  breach   of  a  contract   (which  had  to  be  instituted   in    the 


1  2  story,  supra  Per  Field,  J.  :  "  x\o 
positive  rule  can  be  laid  down  by 
which  the  action  of  the  court  can  be 
determined  in  all  cases.  In  general, 
It  may  be  said  that  the  specific  relief 
will  be  granted  when  it  is  apparent, 
from  a  view  of  all  the  circumstances 
of  the  particular  case,  that  it  will 
subserve  the  ends  of  justice  ;  and  that 
it  will  be  withheld  when,  from  a  like 
Tfjew,  it  appears  that  it  will  produce 
hardship  or  injustice  to  either  of  the 
parties."  WiUard  v.  Taifloe.  [1869] 
8  Wallace,  557,  1-  Ames,  406. 
•'  There  is,  perhaps,  hardly  any 
requirement  laid  down  as  absolutely 
necessary  for  such  a  decree,  the  want 
of  which  may  not  be  supplied  ;  and  it 
may  be  even  more  strongly  said  that 


no  circumstances,  and  no  facts  or 
claims  would  lead  a  court  of  equity 
to  grant  such  a  decree,  if  upon  the 
whole  case  it  would  certainly  work 
injustice,'   3  Parsons,  Con.,  317. 

'  Fry,  s.  44,  p.  17  ;  Waterman,  s.  6, 
pp.  7,  8  ;  Cloives  v.  Kigginson  [1813]  1 
V.  &  B.,  527  ;  Uaywood  v.  Cope-  [1858] 
25  Beav.,  140  ;  Lamare  v.  Dxson 
[1813]  6  H.  L.,  414  ;  Quhxn  v.  Roath, 
37  Conn.,  16. 

'  S.  K.  A.,  s.  22.  Of.  Gardner  v. 
Jay  [1885]  29  Ch.  n.,  50,  58. 

■"  Ham  Bahadur  Pal  v.  Ram  Shanlcar 
Prasad  Pal  [1905]  27  All.,  688,  F.  B 

"  In  re  Martin  [1882]  20  Ch.  D., 
365,  369  ;  Macdonold  v.  Foster  [1877] 
6  Ch.  D.,  193,  195. 
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Common  Law  Courts)  are  also  available  to  a  defendant,  when 
the  action  is  instituted  in  a  court  of  equitj'  for  specific  relief. 
It  will  be  convenient  to  take  these  legal  defences  first. 

(a)  Denial  of  formation  of  an  agreement. 

A  plaintiff  who  institutes  a  suit  for  specific  performance  of 
a  contract  must  start  by  showing  that  there  is  a  contract.  The 
first  plea  open  to  a  defendant,  therefore,  in  such  an  action  is  a 
denial  of  the  formation  of  the  contract;  the  defendant  may  plead 
that  no  contract  was  ever  concluded,  as  alleged.^  It  needs  no 
argument  to  show  that  if  the  parties  never  agreed  to  create  a 
vinculum  juris  between  them,  there  is  nothing  to  enforce.  "  A 
contract  includes  a  concurrence  of  intention  in  two  parties," 
says  Pothier,  "  one  of  whom  promises  something  to  the  other, 
who,  on  his  part,  accepts  such  promise.  .  .  .  Now,  as  I 
cannot  by  the  mere  act  of  my  own  mind  transfer  to  another  a 
right  in  my  goods  without  a  concurrent  intention  on  his 
part  to  accept  them,  neither  can  I  by  my  promise  confer  a 
right  against  my  person  until  the  person  to  whom  the  pro- 
mise is  made  has,  by  his  acceptance  of  it,  concurred  in  the 
intention  of  acquiring  such  right."^  A  proposal  must  be 
accepted  to  be  converted  into  a  "  promise,"  in  the  language 
of  the  Indian  Contract  Act.^  The  question,  therefore,  which 
a  court  has  to  determine,  when  the  defendant  joins  issue  with 
the  plaintiff  as  to  the  conclusion  of  the  contract,  is — whe- 
ther, at  the  time  of  tlie  alleged  agreement,  the  minds  of  the 
parties  had  come  together  in  actual  assent.*  If  what  passed 
between  the  parties  was  but  treaty  or  negotiation,  or  an  expecta- 
tion of  contract,  or  an  arrangement  of  an  honorary  nature,  no 
contract  can  be  said  to  have  been  actually  concluded.^  Letters 
may  have  passed,  for  instance,  between  the  parties  which  the 
court  is  called  upon  to  construe,  and  if  it  holds  that  they  were 
intended  only  as  a  preliminary  negotiation,  no  specific  perform- 
ance can   be  had.^     Where  a  contract  of  sale  was  embodied  in 


(a)  No  actual 
agreement. 


Negotiation. 


1 2  Williams,  V.&P.,  989  ;  [1910]  A.  0. 
537. 

•  1  Obligations,  pt.  I,  Gh.  I,  s.  1,  art. 
1,  s.  2,  pp.  4-5. 
'  I.  C.  A.,  s.  2{a),  (b). 


'Waterman,  s.  183,  p.  171.  Of.  I.  C. 
A.,  s.  13. 

'  Pry,  s.  277,  p.  118. 

'  Lyman  v.  Bobinson,  14  Allen,  254. 
(Per  Poster,  J.,  "  The  question  in^uch 
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a  document  which  was  to  be  executed  by  three  intending 
vendors,  but  only  one  of  them  actually  executed  it,  and  he  did 
so  upon  the  understanding  that  the  other  two  would  join  in  the 
execution,  but  they  never  did,  it  was  held  that  the  document 
constituted  merely  a  proposed  agreement  which  had  never  been 
perfected.^ 
Represent-  So,  again,  a   repesentation    may  be    made  regarding  some- 

thing past,  present,  or  future.  As  to  facts  existing  or  past,  the 
representation  may  really  be  a  misrepresentation,  and  the  party 
making  it  will  be  held  bound  on  the  principle  of  preventing 
fraud  or  on  that  of  equitable  estoppel.^  Where  the  representa-' 
tion,  however,  relates  to  the  future,  it  may  either  be  a  mere 
expression  of  intention  of  what  the  party  representing  may 
probably  do,  or  it  may  amount  to  a  distinct  and  absolute  promise 
made  for  a  special  purpose,  on  the  faith  and  in  consequence 
of  which  another  person  acts.  In  the  former  case,  the  represent- 
ation does  not  bind,  for  it  leaves  the  matter  open  for  further 
consideration  and  change  of  purpose.^  In  the  latter  case,  the 
representation  is  binding,  and  may  be  enforced.*  "There  is  no 
middle  term,"  said  Lord  Cran worth,  "  no  tCT'fiitm  quid  between 
a  representation  so  made  to  be  effective  for  such  a  purpose,  and 
a  contract  ;  they  are  identical.'-*  Such  representations  in 
England  are  frequently  made  at  the  time  of  a  treaty  for  a 
marriage,  and  where  marriage  has  followed  on  the  faith  of  such 
representations,  the  courts  have  naturally  felt   inclined  to  attach 

oases  always  is,  did  they  mean  to  Bl ,  363,  Pincli,  482,  and  other  oases 
contract  by  their  correspondence,  or  cited  in  Fry,  p.  132,  n.S. 
were  they  only  settling  the  terms  of  '  Waterinan,  s.  140,  p.  182  ;  Randall 
an  agreement  into  which  they  pro-  v.  Morgan  [1805]  12  Ves.,  67  ;  More- 
posed  to  enter  after  all  its  particulars  house  V.  Golvin  [1851]  15  Beav.,  341. 
were  adju.sted,  which  was  then  to  be  Of.  Maddison  v.  Alderso)i  [188s]  8  A. 
formally  drawn  up  and  by  which  alone  0.,  467,1  Ames,  295  ;  Whitechurch  v. 
they  designed  to  be  bound  ?")  Cf.  Oamnagh  [1902]  A.  C,  117,  130 ; 
Hu'ldlestoii  -v.  Briscoe  [1805]  11  Ves.,  Pre.scol't  v.  Jones  [1898]  69  N.  H.,  305, 
583,  591  ;  Stratford  v.  jBoskioj-Hi  [1813]  1  Williston,  145. 

2  V.  &  B.,  341  ;  Skeltou  v.   Oole  [1857]  -  Saunders  v.  Cramer  [1842]  3   Dr. 

1  r»eG.  &  J.,  587  ;  MoiiUoit  V.    Kershaw  &  W.,18T  ;  De  Bielv.  Thompson   [1841] 

[1884]  59  Wis.,  316,  H.  &  W.,  67.  3  Beav.,   469,  affd.   12  01.  &  F.,  61  n. ; 

^  Marha   Singh   v.  Md.    Umar  [IQIO]  Montgomery  \.   Keiihy  [1827]  1   Bligh. 

7  I.  0.  393  ;  Sivasami  v.  Siviigan  flOOl]  N  S.,  364  ;   Sijnge  v.  'Stjnge  [1894]  1  Q, 

25  Mad.  389.  B.,  469. 

^Neuillex.  Wilkinson  [1782]  I  Bro.  C.  "MniinseU  v.   White  [1854]  4  H.  L. 

0.,  543  ;   Bold  v.  Hutchinson  [1855]  20  C,  1039,  1056  ;  Moneiy  v.  Jordan  [1852] 

Beav.,  250.  afld.  5  DeG.,  M.  &  G.,  558  ;  2  DeG.  M.  &  G.,  318,  832. 
MontefioH  v.  Monteflori  [1762]  1  W. 
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more  than  ordinary  weight  to  the  language  used.*  Lord 
Romilly  remarked,  "  It  is  of  great  importance  that  all  persons 
should  understand  that  when  a  man  makes  a  solemn  engage- 
ment upon  an  important  occasion,  such  as  the  marriage  of  his 
daughter,  he  is  bound  by  the  promise  he  then  makes.  If  he 
induce  a  person  to  act  upon  a  particular  promise,  with  a 
particular  view,  which  affects  the  interests  in  life  of  his  own 
children  and  of  the  persons  who  become  united  to  them, 
this  court  will  not  permit  him  afterwards  to  forego  his  own 
words,  and  say  he  was  not  bound  by  what  he  then  promised. 
•  It  is  upon  these  principles  that  the  court  has  acted  in  all  such 
cases ;  it  exercises  its  jurisdiction  for  the  enforcement  of  the 
truth,  and  makes  a  man's  acts  square  with  his  words  by  com- 
pelling him  to  perform  vyhat  he  has  undertaken."^ 

Where  the  engagement  is  of  a  merely  honorary  character, 
no  legal  obligation  is  created.  A  good  illustration  is  furnished 
by  the  case  of  Money  v.  Jordan,  which  gave  rise  to  not  a  little  Honorary 
difference  of  opinion.  The  facts  briefly  were  that  the  plaintiff 
had  given  a  bond  to  the  defendant  for  the  payment  of  a  sum 
of  money ;  afterwards,  being  about  to  marry,  the  plaintiff  app- 
roached his  creditor,  who  said  that  she  should  never  distress  him 
about  the  bond,  that  she  had  given  it  up,  and  should  never 
enforce  it.  The  plaintiff  asked  her  to  give  up  the  bond,  but 
she  declined  to  do  so,  saying  that  she  would  be  trusted,  and 
that  the  debtor  might  rely  on  her  word.  The  plaintiff  married. 
Subsequently,  the  defendant  put  the  bond  in  suit,  whereupon  the 
plaintiff  sought  the  interference  of  the  court  by  an  injunction. 
The  representations  were  at  first  held  binding  by  Romilly, 
M.R.,  and  Knight  Bruce,  L.J.  In  the  House  of  Lords,  Lord  St. 
Leonards  took  the  same  view,  but  the  majority  (Lords  Cranworth 
and  Broiigham)  ruled  that  no  representation  of  intention  could 
work  an  estoppel  or  otherwise  bind.' 

'^Mauvsell  v.    White,  [1844]   1  Jon.  &  G.,  318,  revd.  [1854]  5  H.  L.  C,  185, 

&  Lat.,   563  ;  Fry,  s,  324,  p  137.  sub  nom„  Jorden  v.  Money  ;  Ohadunek 

■i  Laver  V.  Fielder  [1862]  S2  Beav.,  1,  v.  Manning  [1896]  A   C,  231;  White- 

12.    CI.  Hammersley  v.  De  Biel  [1845]  church  v.  Oavamigh   [1902]  A.  C,  117,      , 

12  CI.  and  P.,  45,  78.  Distinguish  jk  re  130  ;  Montacute  v.  Maxwell  [1720]  1  P. 

Fickus,  Farina  v.  Fickus  [1900]  I  Ch.,  Wms.,  618,  1  Ames,  274.    See  as  to  the 

331.  doctrine  of   tnaliing    representations 

'15  Beav.,  372,  afld.  [1852]  2  DeG.  M.  good,  PoUoclr,  Con.  (W.  W.),  Ap.  K. 
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Offer  to  be 
absolutely 
aoeepted. 


Qualified 
aoeeptanoe. 


A  memorandum  of  offer  or  proposal  differs  from  that  of  an 
agreement,  in  so  far  that  the  former  is  the  act  of  one  party  only, 
whereas  the  latter  is  of  both.^  The  offer  must  be  accepted 
before  an  agreement  can  result,  and  the  acceptance  to  be 
effective  must  be  absolute  and  unqualified  and  expressed  in 
some  usual  and  reasonable  manner.^  There  should  be  no 
variance  of  any  sort  between  the  offer  and  the  acceptance,  and 
the  latter  should  be  expressed  in  an  unambiguous  and  unequi- 
vocal manner.'  For  instance,  if  A  offers  to  the  promoters  of  a 
railway  a  way-leave  for  the  purpose  of  their  railway,  which  was 
for  mineral  traffic  only,  and  the  promoters  accept  it  for  the 
purpose  of  constructing  a  public  railway  for  general  traffic, 
there  is  no  contract.*  The  question  that  arises  in  such  cases  is 
really  one  of  construction.  Is  a  particular  communication  to 
be  understood  as  a  real  and  absolute  acceptance,  or  as  introduc- 
ing a  condition  or  qualification  which  makes  it  only  a  stage  in 
a  course  of  negotation  capable  of  leading,  but  not  necessarily 
leading,  to  a  concluded  contract?*  An  acceptance  with  a 
qualification  or  condition  is  really  a  counter-proposal  which 
requires  the  assent  of  the  original  proposer.^  What  the  law 
requires  is  a  clear  accession  on  both  sides  to  one  and  the 
same  set  of  terms.'  Where  there  is  a  reference  to  unspeci- 
fied terms   "  to   be   arranged  "   in   future,^   or   the    agreement 


915,  sqq.  Cf.  Piggott  v.  Stratton  [1859] 
1  DeG.  P.  &  J..  33 ;  Ewart,  Estoppef, 
ch.  vi  ;  Bigelow,  Estoppel,  6th  ed.  637. 
'  Pit  Kindersley,  V.  C. :  "  In  the 
case  of  an  offer,  no  doubt,  the  party 
signing  it  may  at  any  time  before 
acceptance  retract ;  but  if  it  be  an 
agreement,  though  signed  by  one 
party  alone,  he  cannot  retract  at 
his  pleasure  ;but  all  he  can  do  is  to 
call  upon  the  other  party  to  sign  or 
rescind  the  agreement.  A  memoran- 
dum of  agreement  supposes  that  the 
two  parties  have  verbally  made  an 
actual  contract  with  each  other  ;  and 
when  the  terms  of  such  contract  are 
reduced  into  writing  and  signed,  that 
is  sufficient  to  bind  the  party  sigping; 
but  if  the  memorandum  is  of  an  offer 
only,  that  assumes  that  there  has 
been  no  actual  contract  between  the 
parties."  Warner  v.  Wellington,  [1857] 
3  Drew.,  523,  531,  61  E.R.,  1005. 


'I.  C.  A.,  s.  7.  Of.  Kennedy  V.  Lee, 
[1817]  3  Mer.,  441  ;  Orientnl  Inland 
Stpam  Navigation  Go.,  Ld.  v.  Briggs 
[1861]  4  neG.  F.  &  J.,  191. 

'"An  ambiguous  answer  might  be 
susceptible  of  different  interpreta- 
tions, and  require  explanation,  there- 
by leaving  the  negotiation  open.  In- 
stead of  terminating  it."  Waterman, 
174.  Gasharth  v.  Lord  Lowther  [1805] 
12Ves.,  107. 

'Meynell  v.  Sitrtees  [1854]  3  Sm.  & 
Gif.,  101,  affd.   [1855]  1  Jur.  N.  S.,    737. 

'Polloct,  I.C.4.,  37. 

'  Haji  Mahomed  v.  Spinner  [1900]  24 
Bom.  510,  523. 

'  Thomas  v.  Blackman  [1844]  1  Coll. 
CO.,  301.  312,  63  E.  R.,  429,  434.  Cf. 
Bhawan  v.  Sadula  [1913]  20  I.  C,  282. 

'Boneyman  v.  Marryut,  [1857]  6 
H.  L.  C,  112  ;  Stanley  v.  Dowdeswell 
[1874]  10  C.  P.,  102. 
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is  made  "  subject  to  the  preparation  and  execution  of  a  formal 
contract,'"  there  is  no  binding  contract.  In  the  case  of  a-n 
agreement  for  a  lease  especially,  this  may  imply  that  more 
shall  be  put  into  the  lease  than  what  the  lawyer  treats  as 
'  usual '  covenants  ;  the  qualified  acceptance  therefore  does 
not  conclude  the  contract.^  Where  A  wrote  to  B.,  "  The 
value  of  your  house  has  been  fixed  through  the  broker  at 
Rs.  13,125,  Agreeing  to  that  value,  1  write  this  letter. 
Please  come  over  to  the  office  of  my  attorney  between  3  and 
4  this  day  with  the  title-deeds  of  the  house  and  receive  the 
earnest,"  and  B  replied,  "  You,  having  agreed  to  purchase  our 
house  for  Rs.  13,125,  have  sent  a  letter  through  the  broker, 
and  we  are  agreeable  to  it,  and  we  will  be  present  between  3 
and  4  this  day  at  your  attorney's,  and  receive  the  earnest,"  and 
then  both  A  and  B  met  at  the  attorney's  office,  but  the:  attorney 
being  absent,  no  inspection  of  the  title-deeds  or  payment  of  the 
earnest-money  took  place,  the  Calcutta  Court  held  there  was 
no  binding  contract  which  B  could  enforce.^  Two  important 
matters  were  left  to  be  settled  at  the  attorney's  office,  viz , 
inspection  of  title-deeds*  and  payment  of  the  earnest-money.' 

But  if  the  variation  introduced  by   the  acceiptance  is  of   a 
nugatory  character,  this  would  nqt  prevent  the  conclusion  of  the    Nugatory 

variation. 


■  Winn\.BuU  [1877]  7  Ch.  D.,  29,  L.  T.,  547  (qualified  offer  followed  by 
Pinch,  81.  Per  Jessel,  M.  R.:  "If  there  absolute  acceptance), 
is  a  simple  acceptance  of  an  offer  to  '  Koylash  Chunder  v.  Tariney  Chiirn 
purchase,  accompanied  by  a  state-  [1884]  10  Cal.,  588. 
ment  that  the  acceptor  desires  that  'But  see  Pollock,  I.C.A.,  3rd.  ed.  45, 
the  arrangement  should  be  put  into  (m),  and  cf.  Cohen  v.  Sutherland  [18a0] 
some  more  formal  terms,  the  mere  17  Cal.,  919  (where  a  provision  in  an 
reference  to  such  a  proposal  will  not  agreement  for  sale  of  a  house  that 
prevent  the  court  from  enforcing  the  "  on  approval  of  title  by  the  pur- 
flnal  agreement  so  arrived  at.  But  it  chaser's  solicitor  the  purchase  money 
the  agreement  is  made  subject  to  should  be  paid "  was  held  not  to 
certain  conditions  then  specified  or  affect  the  completeness  of  the  con- 
to  be  specified  by  the  party  making  tract). 

it,  or  by  his  solicitor,  then,  until  ^ Per  Garth,  C.  J.,  "As  regards 
those  conditions  are  accepted,  there  the  earnest  money,  it  must  be  ob- 
is no  final  agreement  such  as  the  served  that  both  parties  treat  that 
court  will  enforce."  Crossley  v.  May-  as  an  element  in  the  bargain.  Sup- 
cock  [1874]  18  Bq.,  180.  Of.  Ohinnock  pose  the  meeting  had  taken  place, 
V.  Marchioness  of  Ely  [1865]  4  D.  J.  and  the  parties  had  been  unable  to 
S.,  638,  646  ;  Brien  v.  Swainson,  1  L.R.  agree  as  to  the  amount  of  the  earnest- 
Ir.  Oil.  D.,  135.  Bromet  v.  Neville,  money,  how  could  it  possibly  have 
[1909]  53  Sol.  J.,  321.  been  said  that   they  had  arrived  at 

^Foa,,  L.&  T. ,5th  ed.;  Eawltesworth  any  binding  agreement?"      10    Cal. 

V.  Chaff ey,  [1886]  55   L.  J.  Ch.,  835  ;  595.    But  see   Pollock,  I.C.A.,  3rd.  ed. 

Lloyd  V.   Nowell,    [1895]   2   Oh.,  744.  45,  (n). 
Of.    Watson  v.     McAllum    [1902]    87 
25 
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contract.'  A  hope  may,  for  instance,  be  expressed  that  possession 
will  be  given  by  a  certain  (lay,^  or  a  desire  that  the  contract  will 
be  carried  into  execution  by  the  preparation  of  a  formal  instru- 
ment.^ Where  a  proposal  for  sale  was  accepted,  "  subject  to  the 
title  being  approved  by  our  solicitor,"  Lord  Cairns  thought  that 
the  words  meant  "  nothing  more  than  a  guard  against  its  being 
supposed  that  the  title  was  to  be  accepted  wiiliout  investigation," 
that  they  meant,  "in  fact,  the  title  must  be  investigated  and 
approved  of  in  the  usual  way,  which  would  be  by  the  solicitor 
of  the  purchaser."*  The  Court  of  Appeal  had  taken  a  different 
view,^  and  Wilson,  J.,  followed  the  same  in  Calcutta.^ 
Couimuiiica-  The  acceptance    to  be    binding,    however,    must    be   made 

acceptance,  within  a  reasonable  time,'  but  it  need  not  actually  come  to  the 
knowledge  of  the  promisor.^  There  must  be  some  overt  act, 
however  ;  a  mere  mental  intention  to  accept  does  not  create  a 
contract.^  Acceptance  may  have  to  be  made  in  the  manner 
prescribed  by  the  proposer,^"  e.g.,  if  he  requires  goods  to  be 
delivered  at  a  particular  place,  he  is  not  bound  to  accept 
delivery  elsewhere. ^^  And  "  where  the  circumstances  are  such 
that  it  must  have   been  within   the  contemplation  of  the  parties 

1  Lucas  V.  James  [1849]  7  Hare,  410,  ance.''      Cf    Ramsgate   Victoria  Botel 

42i  ;  Proprietors   etc.   of  Eng.   &  For.  Co.   v.   Montefiore  [1866]    1   Ex.   109; 

Credit  Co.  V.   Arduin  [1870]  5   H.    L.,  Williams  y.  Williams,  [1853]  17  Beav., 

64,81-%  213;  Meynell  v.  Surtees,  [1855]  1  Jur. 

-  Clive  V.  Beaumont  [1847-8]  1   DeG.  N.  S.,  737.- 

&  Sm.,  397,  63  E.  R.,  1121 ;    Simpson  v.  '  I.  C.  A.,  s.  4.     A  distinction  is  here 

Hughes   [1897]  66   L.  J.   Ch.,   3;^4.   Ch.  made  between  the  comtannication  of 

Fitshugh  v.  Jones,  6  Munf.,  83  (bound-  an  acceptance  being  complete  (1)  as 

ary  line  to  be  located.)  against    the    proposer     and     (2)     as 

' Bonnewell  V .   Jenkins   [1878]  8   Oh.  against  the   acceptor,  with  the  result 

D.,  70  ;  Rossiter  v.  Miller  [1878]   3  A.  that   if  the  communication   is  lost  in 

C,  1124;  Ridgway  v.  Wharton,  [1856-7]  transit  the   proposer     will   continue 

6  H.  L.C.,  238,  264,  268  ;    Whymper  v.  bound  whereas  the  acceptor  will  be 

Buckle,     [1879]   3  All,  469  ;    Fojvle  v.  free.    Anson,  Con.,  38  ;  Pollock,  I.C.A., 

Freevmn  [1804]  9  Ves.,  351.      See  also  3rd.  ed.  31-32.  "  the  better  opinion  of 

Hyam  v.  Oubbay,  [1915]  20  C.  W.  N.  66,  jurists  is  that  as  soon  as   an  offer  by 

(contract  for  sale  and    purchase    of  letter  is  accepted  the  contract  is  com- 

immovable  property  at  a  certain  price,  plete,  although  the  acceptance  had  not 

earnest  money  paid    but  terms  to  be  been  communicated  to  the  party  by 

subsequenty  reduced  to  writing.)  whom  the  offer  was  made,  provided  the 

■*  Hussey  v.  Home-Payne,  [1879]  4  A.  party  making  the  offer  was  alive  when 

C,  311,  322.  '  the  offer  was  accepted,"  2  Kent,  Com., 

-  [1878]  8  Ch.  n.,  670.  477  )?. 

°  Sireegopal  v.   Ramchurn,  [1882]  8  "  Frith  v.  Lawrence,  1  Paige,  434. 

Cal.,  856.    See  also  Fry,  s.  290,  p.  124.  '"  I.C.A.,  s.  7,  cl.  2. 

'  I.  C.  A.,  s.  6,  cl.  2:  "A  proposal  "  mia.soM  v.  HeiLsJiato,  [1819]4  Wheat 

is  revoked,  if  no  time  is  so  prescribed,  225,  Pinch,  56.  Cf.  FeXthouse  v.  Bindley, 

by  the  lapse  of  a  reasonable  time,  [1862]  11  C.  B.  N.  S.,  869,  Finch,  51. 
without  communication  of  the  accept- 
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that,  according  to  the  ordinary  usages  of  mankind,  the  post 
might  be  used  as  a  means  of  communicating  the  acceptance  of 
an  offer,  the  acceptance  is  complete  as  soon  as  it  is  posted.*'  ^ 
But  there  can  be  no  acceptance  after  a  refusal.^  It  should  be 
added  that  a  proposal  may  be  revoked  or  withdrawn  at  any 
time  before  the  communication  of  its  acceptance  is  complete  as 
against  the  proposer,^  i.e.,  before  that  communication  has  been 
put  in  a  course  of  transmission  to  him,*  but  the  general  rule  is 
that  notice  of  revocation  should  be  communicated  to  the  other 
party.^  Acceptance  may  be  by  acts  as  well  as  words,^  and  no 
writing  is  ordinarily  necessary.  The  case  of  Garlill  v.  Garholie 
Smoke  Ball  Go.''  is  a  good  illustration  of  this  doctrine.  The 
defendant  company  had  advertised  that  they  would  pay  £  1000 
to  any  person  who  used  their  preparation  called  the  "  carbolic 
smoke  ball "  in  a  particular  manner  and  yet  contracted  in- 
fluenza. The  plaintiff  purchased  the  medicine,  used  it  in  the 
manner  directed,  and  contracted  influenza  while  using  it.  The 
court  held  that  there  was  an  offer  which  had  been  accepted  by 
being  acted  upon,  that  the  defendants  had  not  stipulated  for 
any  communication   of  the   acceptance,^  and   the  plaintiff   was 

entitled  to  recover  £1000  as  on  a  contract  by  the  company. 

■'  r      J  Elements  oC 

The  elements  of  a  contract  have  been  placed  by  some  contract, 
jurists  in  three  classes,  viz.,  (1)  thbse  things  which  are  of  the 
essence,  without  which  the  contract  cannot  subsist;-  (2)  those 
things  which  are  only  of  the  nature  but  not  of  the  essence  of 
the  coQtract,  being  implied  in  it,  unless  expressly  excluded, 
without  subverting  the  contract;  and  (3)  other  things  which 
are  merely  accidental.^  Wliere  essential  terms  are  lacking, 
there  is   no   complete   contract  capable  of  enforcement.'"    E.g., 


Terms 
absent. 


'  Per  Lord  Herscliell,  Henthorn  v. 
Fraser  [18.)2J  2  Cli.,  27,  33,  Finch,  1,48. 
Of.  Household  Fire  Insurance  Co.  v. 
Grant  [1879]  4  Ex.  D.,  216,  Finch,  133. 

'  Hijdev.  Wrench[l8i0]n  Beav.,334. 

'  I.e.  A..,  s.  5.  An  undertaking  to 
keep  an  offer  open  for  a  certain  time 
is  generally  without  consideration, 
and  so  unenforceable,  Offord  v.  Davies 
[1862J  12  C.  B.  N.  S.,  748,  Pinch,  87.  Of. 
Routledge  v.  Grant  [1828]  4  Bing., 
653,  29  R.  R.,  672. 
'  I.C.A.,  s.  4. 

'  I.  C.  A.,  s.  6.  Of.  Byrne  v.  Van  Tien- 


lioven  [1880]  5  O.  P.  D.,  344,  Pinch, 
104.  Distinguish  Dickinson,  v.  Dodds 
[1876]  2  Oh.  D,,  463,  Finch,  93. 

°  I.  0.  A.,  s.  S.Ci.  Parker  V.  Serjeant 
[1674]  Rep.  Fin.,  146;  23  B.  R.,  80  (no 
answer  given  to  a  young  man's  pro- 
posals, but  he  was  admitted  as  suitor, 
and  marriage  followed). 

'  [1893]  I  Q.  B.,  256,  Pinch,  25. 

'  Ibid,  269,  per  Bowen,  L.  J. 

°  Pothier,  Oblig.,  pt.  1,  ch.,  1,  s.  1, 
art.  1,  §  3. 

'"  Sri  Erishna  v.  Punjab  JV,  Bank 
[1913]  149  P.L.R. 
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the  identity  of  the  subject-matter  of  the  agreement  may  not 
be  disclosed  with  sufficient  certainty.  Suppose  A  agrees  to 
sell  to  S  "  a  hundred  tons  of  oil ;  "  there  is  nothing  whatever 
to  show  what  kind  of  oil  was  intended,  the  agreement  is 
void  for  uncertainty.^  So  unless  the  contracting  parties  are 
sufficiently  indicated  either  by  name  or  by  description  or  by 
reference,  their  identity  being  uncertain,  the  agreement  is  in- 
complete.^ And  if  the  agreement  is  one  for  sale,  price  is  an 
essential  ingredient,  and  where  it  cannot  be  ascertained  for  cer- 
tain, the  agreement  fails.^  But  the  maxim  upon  which  courts 
Extrinsic  act  is — id,  certUTH  est  quod  eertum  reddi  potest.*  Extrinsic  evi- 
dence, therefore,  may  be  admitted  with  the  object  of  fixing  the 
meaning  of  or  giving  certainty  to  expressions  that  are  not  clear 
or  free  from  ambiguity.  Where,  for  instance,  a  dealer  in 
cocoanut  oil  agrees  to  sell  "  one  hundred  tons  of  oil,"  the  nature 
of  the  seller's  trade  will  afford  an  indication  of  the  meaning  of 
the  words,  and  this  may  be  corroborated  by  extrinsic  evidence.^ 
The  description  may  be  sufficient  to  preclude  any  fair  dispute 
as  to  the  identity,^  and  the  court  will  carry  into  effect  a  contract 
framed  in  general  terms,  wherever  the  law  will  supply  the 
details,  but  if  any  details  are  to  be  supplied  in  modes  which 
cannot  be  adopted  by  the  court,  there  is  then  no  concluded 
contract  capable  of  being  enforced.'  Where,  therefore,  A  agrees 
to  sell  to  B  "one  thousand  maunds  of  rice  at  a  price  to  be  fixed 
by  G,  "  the  price  is  capable  of  being  made  certain,   and   the 

•   1  I.C.A.,  s.  29,  ill.     (a).     Cf.  Price  Y.  ill  ((i). 

Griffith  [1851]  1  DeG.  M.  &  G.,  SO.  '  Potter  v.  Duffield,  supra.    Where 

'  Warner    v.     Wellington,     supra ;  the  contract  stated   the  sale  to  be 

Sgiiire  V.  WJiitton  [1848]  IH.L.C, 333  ;  by    direction    of    the     "proprietor," 

Potter  V.    Duffield  [1874]   18  Bq.,  i.  held    sufficient    description,    Sale    v. 

"  Vendor "   {Jurrett  v.   Hunter  [1886]  Lambert    [1874]   18   Bq.,    1.    See  also 

34  Ch.  D.,   182),   "landlord"  {Ooombs  Pearce  v.  Gardner   [1897]   1  Q.  B.,  688  ; 

\.Wilks  [1891]. 3  Ch.,  77)  and  "pro-  Re  Holland,  Gregg  v.  Holland  [1902] 

posing  lender "   (Pattle  \.  AnstruUier  2  Oh.,  374,  384.     "The  description  is 

[1893]  69  L.T.,  175)  have  been  held  to  a  sufficient  designation  of  the  subject 

be  insufficient  description.  of  the  alleged  contract,  if  it  furnish 

'  Fry,  s.  353,  p.  150.    Of.  Lect.  IV,  the  means  of  making  the  application 

ante.  and  identification,"    Romans  v.  Lan- 

"  Per  Lord  Cairns,  "  The  question  is,  gevin,  34  Minn.,  312  ;   Pomeroy,   S.  P. 

is  there  that  certainty  which  is  des-  222. 

cribod  in  the  legal  maxim  id  eertum  '  Fry,   s.  368,  p.   157,  citing  South 

est  quod  eertum  reddi  potest?"  Ros-  Wales    Ity.  Co.  v.   Wythes     [1854]  5 

siter  V.  Miller  [1878]  3   A.  C,  1124,  DeG.  M.  &  G.,  880,  888;   Ridgivay  v. 

1140.    Gaj  Kumar  v.  Lachman  [1911]  Wharton  [1857]   6   H.L.C.,    238,    285 ; 

14  C.L.J.,  627.  Rummens    v.    Robins    [1865]    3  DeG. 

'I.O.A.,   s.   29,     ill.    (c).    Cf.   also  J.  &  S.,  88. 
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agreement  cannot  be  treated  as  void.^  But  extrinsic  evidence, 
it  should  be  noted,  can  be  admitted  to  explain  only  a  latent 
ambiguity,  and  not  a  patent  ambiguity  or  a  clear  omission.^  It 
has  been  well  said,  "  parol  evidence  cannot  show  the  intent  of 
the  parties  if  it  cannot  be  found  in  the  contract."^  To  take  a 
concrete  instance,  it  can  only  be  used  to  "  fit  the  description  to 
the  land."  *  Equity  cannot  therefore  give  specific  performance 
of  an  agreement,  e.g.,  to  take  milk  from  the  plaintiff,  where 
neither  price,  amount,  time  nor  place  of  delivery  is  specified  in 
the  memorandum  of  agreement.^ 

Other  conditions  that  are  not  essential  may  be  supplied  by  Conditions 
law.^  E.g.,  ia  every  contract  for  the  sale  of  land,  there  is  an  bWav^ 
implied  condition  for  a  good  title'  and  for  the  delivery  up  of 
title-deeds.^  Where  property  is  sold  and  nothing  more  is  said 
about  it,  law  implies  that  the  sale  is  of  an  absolute  interest 
or  fee  simple.^  In  fact,  if  an  instrument  of  contract  simply 
said,  "  I  sell  my  house  to  B,"  all  the  rights  and  liabilities  of 
vendor  and  purchaser  that  are  set  forth  in  section  55  of  the 
Transfer  of  Property  Act  will  be.  read  into  that  contract  as 
a  matter  of  law.  So  in  the  case  of  a  simple  agreement  of  lease. 
A  contract  to  renew  a  lease  may  be  presumed  to  be  for  the 
same  term  as  the  preceding  lease,"  and  a  contract  for  an  under- 
lease to  be  subject  to  the  covenants  in  the  superior  lease." 
In  a   contract   to   sublet  for  an  unspecified   period,   where  the 


'  I.C.A.,  s.  39,  ilL  (d).    Cf .  Pomeroy,  Ogilvie  v.  B'oljambe  [1817]  3  Mer.,  53,  64; 

S.e.,  s.  148,  p.  217.  Mlis  v.  Rogers   [1882]  29  Ch.  K.,  661, 

- 1.  Ev.  Act,  ss.  93,  95,  97,  Cf.  Bank  670.    In  the  last  case,  Cotton,  L.   J., 

of   New   Zealand    v.    Simpson  [1900]  referring  to  tlie  other  oases  cited, 

A.O.,  182,  189 ;  S?ior6  V.    Wilson  [1842]  suggested  a  query  as  to  whether  the 

9  CI.  &  F.,   355.  4  Wigmore,  Ev.,  ss.  right  to  a  good  title  is  an  implied 

2472-3  ;  2  Taylor,  Ev.,  ss.  1206  et  seq,  term  in  the  contract  or  a  collateral 

'  2  Pomeroy,  Eq.  R.,  s.  766,  p.  1288  right  given  by  the  law.     The  former 

Of.  I.  Ev.  A.,  s.  92  ;  Halkishen  v.  Legge  seems  to  be  the  more  correct  view. 

[1899]  22  All.,  149,  P.O. ;  4  Wigmore,  Sugden,  V.  &  P.,  16  ;  T.  P.  A.,  s.  55. 

Eo.,  s.  2471 ;  2  Taylor,  Ev.,  ss.  1201-2.  '  1  Williams,  V.  &  P.,  29  ;  Be  Duttry 

'  Halsell    V.    Renfrow     (Okla),    78  and  Jesson's    Contract  [1898]   1   Ch., 

Pac,  118.  419.  .  Where  title  deeds    lost,  satis- 

"  biles  V.  Dunbar,  181  Mass.,  22.  factory  secondary  evidence    may  be 

"  *"'  The  silence  of  an  agreement  as  given.  Be  Halifax  Comm.  Bank  &  Wood 

to  terms  which  may  bo   implied  by  [1899]  79  L.  T.,  536. 

legal  presumption  does  not  render  it  "  Hughes  v.   Parker  [1841]  8  M.   & 

incomplete, "    Waterman,   s.    150,  '  p.  W.,  244. 

195.     Of.    Oriental    Steamsfiip   Co.  v.  '°  Price  v.  Asshebon  [1835]  1  Y.  &  0. 

Taylor  [1893]  2  Q.B.  518,  527.  Ex.,  82. 

'  1  Williams,  V.  &  P.,  27  ;  Doe  Gray  "  Cosser  v.  OoUinge  [1832]  3  My.  & 

V.  Stanion  [1836]  1  M.  &  W.,  695,  701 ;  K.,  283. 
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sub-lessee  entered  into  possession  and  spent  money  in  improv- 
ing the  premises,  he  was  held  entitled  to  an  under-lease  for 
the  whole  of  the  residue  of  the  term,  less  one  day,  should 
he  live  so  long.^  It  has,  however,  been  doubted  in  England 
if  there  is  an  implication  in  executory  contracts  in  favour  of 
the  insertion  in  the  executed  contract  of  all  such  stipulations 
as  are  customarily  inserted  in  such  contracts.^  But  there  is 
apparently  no  diffictilty  in  enforcing  a  contract  to  accept  a 
lease  "  to  contain  all  usual  covenants  and  provisions,"^  and  evi- 
dence has  been  admitted  to  ascertain  the  terms  of  "  the  usual 
public-house  contract."  *  Where,  however,  a  material  term 
cannot  be  supplied  by  expression,  construction  or  inference,* 
or  where  such  implication  is  excluded  by  the  terms  of  the 
contract  or  any  special  conditions  thereof,^  or  by  notice  which 
communicates  knowledge,'  the  agreement  must  be  treated  as 
incomplete  and  unenforceable.  Thus  an  agreement  for  the 
grant  of  a  lease  cannot  be  enforced  in  specie,  if  the  date  of 
the  commencement  of  the  lease  does  not  appear  either  by 
expression  or  reference  ;^  otherwise,  if  it  can  be  gathered  from 
the  agreement  read  as  a  whole. ^  Where  price  has  already  been 
paid,  the  mere  fact  that  nothing  is  said  about  it  in  the  written 
agreement  does  not  render  the  contract  incomplete.^" 

An  alleged  agreement,  when  incomplete  in  one  of  its 
material  terms,  does  not  ftilly  represent  the  intention  of  the 
parties,  and  is  therefore  not  enforced  in  specie.  But  where  a 
court  of  equity  finds  that  the  incompleteness  is  due  to  the  default 


'  Kusel  V.  Watso7t  [1879]  11  Ch.  D., 
129.  (Here  there  was  part  perfor- 
mance hj  plaintiff  which  benefited 
defendant,  and  plaintiff  would  have 
been  without  redress,  if  speoiflo  per- 
formance had  not  been  decreed.) 

"  Rickets  V.  Bell,  [1847]  1  DeG.  * 
Sm.,  335,  63  B.  R.,  1093  ;  Fry,  s.  376,  p. 
161. 

'  Havipshirc  v.  Wickeiis  [1878]  7  Ch. 
D.,  555,  and  otlier  cases  cited,  Fry, 
157,  ii.l.  As  to  '  usual  covenants,' 
see  Foa,  L.  &  T.,  5th.  ed.  375  sqq. ; 
Fawcett,  L  &  T.,  154  sqq. 

-  Lucas  V.  Hall  [1899]  W.  N.,  92. 

'  Fry,  s.  378,  p.  162 ;  Hersey  v. 
Gibleti  [1854]  18  Beav.,  174  ;  Marsliall 
V.  Berridcje  [1881]  19  Ch.,  233  ;  Hum- 
phery  v.  Comjbeare  [1899]  80  L.  T.,  40. 


"  Freme  v.  Wright  [1819]  4  Madd., 
364  (title  limited  to  vendor's  interest). 
Cf.  Hume  v.  Bentley  [1852]  5  DeG.  & 
Sm.,  520. 

'  Ocjilvie  V.  Foljamhe,  supra ;  Re 
Gloacjand  Miller's  Contract  [1883]  23 
Ch.  D,  320;  1  Williams,  V.  &  P., 
164-5. 

»  Blore  v.  button  [1817]  3  Mer.,  237; 
Nesham  v.  Selbey  [1872]  13  Eq.,  191,  7 
Ch.,  406.  Cf.  Ormond  v.  Anderso)i 
[1813]  2  Ball.  AB.,  363,  12  R.  R.,  103. 
For  other  illustrations,  see  Fry,  s.  369, 
pp.  167-8. 

'  In   re  Lander    and    Bagley's  con- 
tract [1892]   3  Ch.,  48  ;  Cf.     Phelaii  v. 
ledcastle  [1884]  15  L.  R.  (Ir.),  169. 
'°  Pomeroy,  8.  P.,  221. 
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o£  the  defendant,  and  the  objection  is  not  insuperable,  it  will 
stretch  a  point,  if  need  be,  to  assist  the  plaintiff.  Thus  where 
there  was  an  agreement  to  grant  an  annuity  for  three  lives  to 
be  named,  and  consideration  had  passed,  but  the  defendant 
refused  to  name  the  lives,  the  plaintiff  was  allowed  to  name 
three  lives  in  being  at  the  time  of  the  agreement.^ 

It  may  not  be  superfluous  to  add  that  the  mere  fact  that  a 
document  has  been  executed  does  not  prove  that  the  contract 
has  been  concluded.  Parol  evidence,  which  will  be  admis- 
sible,^ may  go  to  show  that  a  condition  precedent  to  the  attach- 
ing of  any  obligation  under  the  intended  conti-act  has  not  been 
fulfilled.  An  agreement  for  a  lease,  signed  by  both  parties,  was 
handed  by  the  lessor  to  his  solicitor  with  instructions  not  to 
part  with  it  unless  the  lessee  got  two  responsible  persons  to  join 
in  the  lease.  The  effect  of  this  transaction  was  held  to  be  that 
the  lessor  had  not  contracted  on  the  terms  of  the  written  agree- 
ment, but  had  made  a  counter-proposal,  which  not  having 
been  accepted  by  the  lessee,  specific  performance  was  refused 
to  the  latter.'  Where  parties  are  at  issue  on  a  vital  question  of 
fact,  the  safe  principle  is  to  consider  which  story  fits  in  with 
the  admitted  circumstances.* 

(6)  Denial  of  Validity  of  Agreement. 

The  next  defence  to   the   plaintiffs  suit   m^ay   be   that   the    /m  jjo  yard 

agreement  •  alleged  is  not  valid.     An  agreement  may  be  invalid    agreement. 

because  void  or  because  voidable.    I  have  before  this  considered 

the  circumstances  which  render  an  agreement  void.     Where,  for 

instance,  the  parties  or  one  of  them  is  incompetent   to  contract, 

there  can  be  no   agreement  which  .the   law  will  recognise.     In- 

capacitv  to  contract  may  be  absolute  or  relative.     A  minor  or  a 

.                .                                                   c  Absolute 
lunatic   in    British  India  cannot  contract  at  all.      Consequently  incapacity 
^ ; to  contract,"' 

'Pritclmrd  v.  Ovey  [1820]  1  J. 
&  W.,  396  ;  Lord  Kensington  v.  Phillips 
[1817]  5  Dow.  61.  Cf.  also  Soames  v. 
Edge  [1860]  Johns,  669  (agreement  to 
Tjuild  house  in  consideration  of  lease, 
old  house  pulled  down  in  pursuance 
of  agreement). 

'  I.  Bv.  A.,  s.  92,  prov.  (3)  ;  Bam- 
Jiwan  V.  Oghur  [1897]  2  C.  W.  N.,  188  ; 
2  Taylor,  Ev.,  814-5  ;  4  Wigmore,  Ev., 


ss.  2408-10. 

'  Battle  V.  Bornibrook  [1897]  1  Ch„ 
25. 

■■  Davis  V.  Maung  Shwe  [1911]  38 
Cal.,  805,  P.  C. 

'  1.  0.  A.,  s.  11.  Mohori  v.  Dhurpiodas 
[1903]  30  Cal.,  539,  P.  C,  Matii'lal  v. 
Kavasji  [1911]  9  I.  C,  124.  .  See 
Cunningham  and  Shephard's  com., 
48  sqq.'  Sale  in  favour  of  minor  is 
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if  he  is  a  party  to  any  agreement,  there  is  in  the  eye  of  the 
law  no  contract,  and  consequently  no  right  to  specific  perfor- 
mance at  the  instance  either  of  the   promisor  or  the  promisee.^ 

Relative  in-    B^t  a  lunatic  may  contract  during  a  lucid  interval,^  and  so  may. 
capacity.  i      i       •  i       i  •         li!  j.       i, 

a  drunken  person  when  not  so  mitch    beside    himseli   as   to    be 

unable   to   form   a  rational   judgment   as   to   the  effect   of  the 

agreement  on  his  interests.^     The  last  is  an  instance  of  relative 

disability.      This  may  further   be   illustrated    by  reference  to 

those  cases  where  one  or  more  of  the  parties  to   the   agreement 

either  labour  under  some  disqualification,  which  is  not  absolute, 

or  where  the  parties  stand  in  such  relation  to  one    another   that 

a  court  of  justice  scrutinizes  all  transactions  between  them  with 

jealousy.  If  it  is  the  duty  of  the  courts  to  uphold  the  rights  of  the 

strong,  it  is  also  their  duty  to  protect  the  weak.*^    A  Hindu  widow, 

e.g.,  may  inherit  her  husband's  estate  with  right  to  full  beneficial 

enjoyment,    but  her  power  of  alienation  in  respect  thereof  is, 

as  a  rule,  restricted.      She  may  do   what   she  likes  with  the 

income,^  but  she   cannot  transfer    the  corpus  except   for  legal 

necessity.^     So  a  Hindu  father  in  a  family   governed "  by   the 

Mitakshara  law  cannot  bind  the  vested  interest  of  his  sons  by  a 

sale  except  for  the  family  benefit  or  to  pay  an  antecedent  debt.' 

void.,  Navakotti  v.  Logalinga  [1909]  33  din  [1911]  39  Cal.,  232,  P.O.,  in  which  the 

Mad.,   iil2,  Md.  Obaid  -v.  Md.  Ibrahim  competence  of  guardian  to  bind  minor 

[1911]  101.  C.  906.  Ulfat  v.  Gouri  [19H]  by  contract  for  purchase  of  land  was 

33  All.,  657,  is  doubtful  law.    But  see  denied,  though  it  was  not  decided  that 

Munni  Kumar  \.  Madan  Qopal  [1915]  the  position  and  powers  of  a  guardian 

38A11.,  62  ;Narain  v.  Dhania,  [1915]  14  were  the  same  as  those  of  a  manager  of 

A.   L.  J.  R.,  65,   and  cases  cited  by  minor's  estate.     See  also  Lai  Gopal  v. 

Banerji,  J.  .  Khorooriah  Syndicate,  13  I.  C.  673. 

'  Pollock,  I.  C.  A.,  3rd.  ed.  59.  Cf.  Fati-  =  I.  C.  A.,  s.  12.  Cf .  Hall  v.Warren  [1804] 

ma BibiY.Debnduth  Shah  [18dS]  20  Ca.].,  9  Ves.,  605.     As  to  "  lucid  interval," 

508,    foUg.      Flight  v.  Holland  [1828]  see  Bucknill  &    Tuke,  Psycliological 

4  RusS.,  298 ;    and    Krishnasami    v.  Medicine,   ed.    3,    27 ;     1  Wharton  & 

Sundarappyar     [1894]   18    Mad.,    415,  Stille,  Med.,  Jur.,  Ch.  XXV. 

referring  to  S.  R.  A.,  s.  28.    But  these  =■  Cf.  I.  C.  A.,  s.  12,  111.  (b). 

authorities    proceed   upon    the    now  ■'Haydocfe  v.  Haydocfe  [1881]  83  N.  J. 

exploded  view  that  a  minor's  contract  Eq.,  494.  3  Keener,  809. 

is  only    voidable.    See  also  Lumley  'Mayne,  H.  L.,  s.  626;   Bhattacharji, 

v.  Havenscroft  [1895]   1  Q.  B.,  634 ;  2  H.  L.  S14-7. 

"Williams  V.  &  P.,  798.  There  are  cases  "  Mayne,  H.  L.  s.  625.   Sham  Sundar 

supporting  contract  made   by  guard-  v.   Achlian    Kunwar    [1898]     21    All., 

ian  of  minor,  e.g..  Pollard  v.   Roiisse  71  P.  C. ;  Bhagwat  v.  Debt  [1908]  18  M. 

[1910]    33   Mad.,  288 ;   Amer  v.  Nathu  L.  J.  R.,  100,  P.  C. 

[1910]  7    A.  L.J.R.,    887;    Ohittar  v.  'Mayne,    E.,    L.    s.    348.    Nanomi 

Jagannath,  [1906]    4  A.  L.  J.  R.,   24  ;  Babiiasin  v.  Modun  Mohun   [1885]  13 

Megdan  V.  Pram  [1907]  5  A.  L.  J.  R.,  14,  Cal.,    21,    35,    P.    C.    A'oudopriiidn  v. 

but  the  authority  of  these  has  been  Oagaru  [1913]  M.  W.  N.,  995. 

shaken  by  Mir  Sarwarjan  v.  Pakhrud- 
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Much  more  restricted  are  the  powers  of  a  mangaer  of  co- 
parcenary property*  or  the  guardian  of  a  minor.^  No  co-parcenar 
governed  by  the  Mitakshara,  so  long  as  the  family  continues 
joint,  can  predicate  with  regard  to  any  portion  of  the  joint 
family  property  that  it  is  his  particular  share  ;  ^  he  cannot  con- 
sequently make  a  valid  alienation  of  any  particular  share  as 
his  own.''  A  certificated  guardian  in  India  displaces  a  natural 
guardian  but  has  not  the  same  powers^  and  he  cannot  generally 
transfer  or  assign  of  encumber  his  ward's  property  without  the 
sanction  of  the  District  Judge  previously  obtained.*  All  these 
persons  labour  under  a  disability  which  is  not  absolute  ;  the 
contract,  therefore,  is  only  voidable  and  not  void.  Under  the 
same  category  will  apparently  have  to  be  placed  contracts  by 
married  women  in  England,'  by  convicts,^  outlaws,^  alien 
enemies,*"  and  corporations.** 

Incapacity  of  a  party  to  contract   may  also  be  due  to  the    Fiduciary 
fact  that  he  is  a  trustee,  guardian,  agent,  or  other  person  hold- 
ing a  confidential  position.     These  cases  of  relative  disability 
in  equity  have  been  grouped  in  three  classes  by  a  recent  writer 
on  the  law  of  vendors  and  purchasers  : — 

"  First,  where  there  is  such  a  confidential  relation  between 
the  parties  to  the  sale  that  the  presumption  of  undue  influence 
arises  in  respect  of  all  contractual  dealings  between  them. 
Here  the  person  occupying  the  position  of  influence  is  under  a 
conditional  disability  to  take  advantage  of  the  sale.  Secondly, 
where  one  of  the  parties  stands  in  a  fiduciary  relation  to  the  other 

1  Mayne,  H.  L.,  s.   346.    Ghose,   H.  M.  W.  N.  461. 

Z/.,  Ch.  iv,  s.  2.   Krishna  v.    Shamauna  °  Guardians  &  Wards  A-ct  ("VIII  of 

[1912]  23  M.  L   J.  R.,  610.  1890),  s.  30  ;   Kunja  MalOauriSankar, 

'  Bunooman'persMid       v.      Munra\  [1905]  8   A.  L.  J.  R.,  SO;  ■  Etwaria  v. 

[1856]  6  M.  I.  A.,  393,  Cf.  Mayne,  op.  Cliandra  Naih  Mukerjee,  [1906]  10  0. 

cit.,    ss.    218-9.    As    for    Mahomedan  W.    N.,    763    (sanction  subsequently 

guardian  see  Thattoli  v.  Kwnhammad  obtained). 

[1910]  20  M.  L.  J.  R.,  946.  '  Pollock,   Con.,  (W.   W.),   87,    sqq. 

'  Appoziier V.Rama  Subba,llSm]n  Cf.    2    Williams,   Y.    &   P.,    815  sqq. 

M.  I.  A.  75.  Leake,  Con.,  6th.  ed.  395  sqq.  Cf.  Bank 

'  Abditl    Kahman    v.     Jadunandan  o/ 4/riea  v.  Ooftcii,  [1909]  2  Ch.,  129. 

[1913]  18  C.   L-  J.,  344  ;   Balgobind  v.  '  Leake,  Con.,  6th.  ed.  384. 

Narain  [1893]  15  AH.,  339,  P.C. ;  Sada-  '  Pollock,    op.     cit.,     104  ;     Dicey, 

bart  V.  Foolbash  [1869]  3  B.  L.  R.,  31,  Parties,  4. 

F.  B. ;  Kali  Shankar  v.  Nowab  [1909]  '°  Leake,  Con.,  5th.  ed.  888. 

31  All.,  507  ;  Prog  v.  Rameshar  [1913]  "  Pollock,  Con.,  126  sqq.  Leake,  Con., 

20  I.  C.  921 ;  Janaki  v.  Jamini  [1914]  6th.  ed.  419  sqq  ;   2  Williams,  V.  &  P., 

22  I.  C,  612.  852  sqq. 

'  Krishnan  v.  Vellaichatni  [1911]  2 
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party  ito  the  sale  as  regards  the  particular  property  dealt  with. 
Here  also  the  disability  is  only  conditional.  And  thirdly,  where 
one  of  the  parties  stands,  not  towards  the  other  party  to  the 
sale,  but  towards  the  beneficial  owner  of  the  land  or  money 
dealt  with,  in  the  relation  of  agent  executing  an  authority  to 
sale  or  purchase ;  in  which  case  he  is  under  an  absolute  dis- 
ability to  take  under  the  contract,  either  directly  or  indirectly, 
in  the  opposite  capacity  of  purchaser  or  vendor."  ^ 

It  may  be  necessary  hereafter  to  touch  incidentally,  if  not 
directly,  upon  all  these  cases.  It  is  important  to  bear  in  mind 
that  the  equitable  doctrine  that  transactions  between  persons  in 
fiduciary  relation  are  presumptively  invalid,  is  totally  distinct 
from  the  doctrine  of  undue  influence.  There  may  be  no  inten- 
tional concealment,  or  misrepresentation,  or  fraud,  but  equity 
will  raise  a  presumption  against  the  A^alidity  of  the  transaction 
from  the  very  conception  and  existence  of  a  fiduciary  relation.^ 
To  quote  Lord  Chelmsford,  "  wherever  two  persons  stand  in 
such  a  relation  that,  while  it  continues,  confidence  is  necessarily 
reposed  by  one,  and  the  influence  which  naturally  grows  out  of 
that  confidence  is  possessed  by  the  other,  and  this,  confidence 
is  abused,  or  the  influence  is  exerted  to  obtain  an  advantage  at 
the  expense  of  the  confiding  party,  the  person  so  availing 
himself  of  his  position  will  not  be  permitted  to  retain  the 
advantage,  although  the  transaction  could  not  have  been  impeached 
if  no  such  confidential  relation  had  existed."^ 

It  should  be  noted  here  however,  that,  generally  speaking, 
the  personal  incapacity  which  disentitles  a  plaintiff  to  specific 
performance  is  what  exists  at  the  date  of  the  suit,  and  not 
what  existed  at  the  time  of  the  agreement,  but  has  since  been 
removed.*  Where  it  is  out  of  the  power  of  the  defendant  to 
perform  the  agreement,  a  court  may  refuse  to  make  a  decree 
for  specific  performance  which  will  be  nugatory  ;  but  of  this 
more  hereafter.^ 


>  2  -Williams  Y.  &  P.,  Ch.,  XVII, 
874-5.  Cf.l  Story,  Eq.,  s.  307  et  seq. 
2  Pomeroy,  Eg.,  J.,  s.  957  et  seq. 

'  2  Pomeroy,  Eg.  J.  ss.  955-6. 
•  '  Tate  V.  Williumson,  [1866]  2  Ch.  56, 
60  affg.  1  Bq.,  528,  636,  Finch,  588; 
BJtodes  V.  Bate,  [1866]   1   Oh.  262,  257 


(Turner,  L.  J.).  Cf.  also  Hatch  v. 
Hatch  [1804]  9  Ves.,  292;  Billage  v. 
Sotithce  [1852]  9  Hare,  534,  540. 

'Clayton  v.  Ashdoirn  [1714]  9  Vin, 
Abr.,  393. 

'  Lect.  VII.  infm. 
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An  agreement  again  may  be  illegal^  and  ex  dolo  malo  non  Illegal 
oritur  actio}  This  follows  from  the  very  constitution  of  courts  ^S""^^"*®"  ■ 
which  are  instituted  to  administer  justice  in  accordance  with 
the  law.^  "  It  must  be  admitted,"  said  Lord  Eldon,  "  that 
neither  this  court  nor  any  other  will  enforce  an  agreement  by 
which,  if  carried  into  execution,  the  parties  would  be  compelled 
under  the  process  of  a  court  of  justice  to  do  that  which  in  the 
view  of  justice  is  criminal.'"*  Tbe  objection,  which  always 
sounds  very  ill  in  the  mouth  of  the  defendant,  is  not  allowed 
for  his  sake,  explained  Lord  Mansfield,  "but  it  is  founded  on 
general  principles  of  policy,  which  the  defendant  has  the 
advantage  of,  contrary  to  the  real  justice  between  him  and  the 
plaintiff, —  by  accident,  if  I  may  say  so."  ^  But  illegality  is 
never  presumed,^  consequently  it  is  not  within  the  discretion  of 
the  court  to  refuse  specific  performance  because  an  agreement 
savours  of  illegality  ;  it  must  be  shown  to  be  illegal.^  And  where 
the  parties  are  not  in  pari  delioto,  even  though  particeps  eriminis, 
a  court  of  equity  may  feel  disposed  to  afford  relief  to  the  more 
innocent  party.*  A  person  does  not  become  an  outlaw  and  lose 
all  rights  by  doing  an  illegal  act.^     But  an  equity  court  will 

'  The  Illegality  may  attach   either  tion,    hardship,    undue  influence,  or 

to  the  consideration  or  to  the  stipu-  great  inequality  of  age  or  condition, 

lations  of  the  agreement.   Waterman,  so  that  his  guilt  may  be  far  less  in 

s.  211,  degree  than  that  of  his  associate  in 

'  Broom,  Legal  Maxims,  554.  the  offence.    And  besides  there  may 

'  Waterman,  s.  209,  p.  277.  V)e,  on  the  part  of  the  court  itself,  a 

'  Wood  V.  Griffith  [1818]  1  Sw.  43,  55,  necessity  of  supporting  the  public  in- 

2  Keener,  122.  terest  or  public  policy  in  many  cases, 

'  Holman  v.   Johnson   [1775]  Cowp.,  however,  reprehensible  the  acts    of 

341,  343  ;  Finch,  617  ;  Atwood  v.  Fisk,  the  parties  may  be."    Cf.  2  Pomeroy, 

101  Mass.,  363, 3  Keener,  862,  1  Story,  Eq.  J.  ss.  941-2.  Per  Wilde,  J.  "  In  res- 

Eq.,  5.  298  ;   2  Pomeroy,  JEg.  J.,  s.  939.  pect  to  offences  in  which  is  involved 

Uaghavelu  v.   Adinarayana,   [1908]  32  any  moral  delinquency  or  moral  tur- 

Mad.,  323.  pitude,  all  parties  are  deemed  equally 

"Bennett  v.  Clough,  [1817]    1  B.  &  guilty  and  courts  will  not  enquire  into- 

Aid.,  461  19,  K.  R.,  352.  their  relative  guilt.    But  where  the 

'  Per  Wood,   V.  C.,    Aubin    v,  Holt  offence  is  merely  malum  prohibitiim, 

[1855]  2  K.  &  J.,  66,  70.     But  see  John-  and  is  in  no   respect  immoral,  it  is 

.son  V.  S.  B.  By.   Co.  [1853]  3  DeG.  M.  not  against  the  policy  of  the  law  to 

&  G.,  914  ;  Pry,  s.  482,  p.  214.  inquire  into  the  relative  delinquency 

'  Beynell   v.  Sprye  [1852]  21  L.  J.  of  the  parties,    and    to    administer 

Ch.,  633,  651.      1  Story,  Eq.  s.  300:  justice  between  them,  although  both 

"  where  both  parties  are  in  delicto,  parties  are  wrong-doers,"  Lowell  v. 

concurring  in  an  illegal  act,  it  does  Boston  &  Lowell  li.  R.  Co.,  23  Pick 

not  always  follow  that  they  stand  in  24  ;  White  v.  Franklin  Bank  [1839]  22 

pari  delicto;  for  there  may  be,  and  Pick,  181,  Woodruff  206  ;   St.  Louis  B. 

often  are,  very  different  degrees  in  Co.x.Te.rreHauteB.Oo.,li5V.S  407. 
their  guilt.    One  party  may  act  under  '  National  Bank  v.  Petrie  [1903]  189 

circumstances  of  oppression,  imposi-  U.  S.,  423,  2  Williston,  565. 
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Ultra  Vires. 


Corpora- 
tions and 
companies. 


sometimes  deny  relief  even  where  the  agreement  may  not  be 
unenforceable  at  law.  An  American  court  refused  specific  relief 
in  the  case  of  a  contract  whereby  the  defendant  had  undertaken 
to  furnish  evidence  to  establish  the  plaintiff's  claim  to  certain 
immoveable  property  and  to  manage  and  conduct  the  litigation 
at  his  own  expense,  though  the  contract  was  not  unlawful.' 
Where  the  legal  portion  of  an  agreement  can  be  separated  from 
the  illegal  portion,  there  may  be  specific  enforcement  of  the 
legal  portion.^ 

I  may  here  refer  briefly  to  a  class  of  cases,  which  though 
not  yet  numerous  in  India,  are  still  sufficiently  important  to 
require  special  mention.  These  involve  agreements  which  are 
ultra  vires  and  so  may  even  be  spoken  of  as  void.^  Such  are 
agreements  made  by  or  on  behalf  of  a  corporation  or  public 
company  created  for  special  purposes,  but  which  are  in  excess 
of  its  powers.*  For  corporations  or  companies  are  artificial 
bodies  generally  created  by  statute,  and  they  can  make  no 
valid  contract  not  within  the  powers  conferred  upon  them.^ 
Thus  if  a  company,  existing  for  the  sole  purpose  of  making  and 
working  a  railway,  contract  for  the  purchase  of  a  piece  of  land 
for  the  purpose  of  erecting  a  Gotton  Milt  thereon,  this  contract 
is  ultra  vires  and  will  not  be  specifically  enforced.*  Nor  will  a 
court  enforce  a  contract  by  which,  say,  a  corporation  created 
for  the  performance  of  public  duties,  abnegates  those  duties  by 
devolving  them  upon  others,  without  the  consent  of  the  legis- 
lature.'    An   act   may  be  ultra  vires  when  its  performance  by  a 


1  Casserleigh  v.  Wood.  119  Fed.,  308. 

'  Carolan  v.  Brabason,  [1846]  3  Jones 
&  Lat.,  200,  9  Ir.  Bq.,  224.  Cf.  S  R.  A., 
s.  16  ;  King  v.  King  [t900]  63  Ohio,  363, 
2  WillistoD,  567  ;  I.C.A.  ss.  57,  58. 

'  The  better  opinion  seems  to  be 
that  such  agreements  are  not  illegal, 
Pollock,  Con.  (W.  W.),  139  sqq.,  896 
sqq.  (App.  D.) 

■•  S.R.A.,  s.  21,  cl.  (/). 

'  Cf.  Day  V.  Spiral  Spring  Buggy 
Company  (Mich.)  58  Am.  Rep.,  '352. 
Per,  Gray,  J.,  "  The  reasons  why  a 
corporation  is  not  liable  upon  a  con- 
tract ultra  vires,  that  is  to  say,  beyond 
the  powers  conferred  upon  it  by  the 
Legislature,  and  varying  from  the 
objects  of  its  creation  as  declared  in 
the  law  of  its  organisation  are,  1st 


the  interest  of  the  public,  that  the 
corporation  shall  not  transcend  the 
powers  granted.  2nd,  The  interest  of 
the  stock-holders,  that  the  capital 
shall  not  be  subjected  to  the  risk  of 
enterprises  not  comtemplated  by  the 
Charter,  and  therefore  not  authorised 
by  the  stock-holders  in  subscribing 
for  the  stock.  3rd,  The  obligation  of 
everyone,  entering  into  a  contract 
with  a  corporation,  to  take  notice  of 
the  legal  limits  of  its  powers."  Pitts- 
burgh B.  Co.  V.  Keokuk  Bridge  Co.,  131 
U.S.,  371 ;  Waterman,  291. 

'  S.  R  A.,  s.  21,  ill.  to  cl.  (/). 

'  Chicago  Gaslight  Co.  v.  People's 
Gaslight  Co.,  121,  HI.  530  ;  10  Cyc, 
1152-3. 
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company  or  corporation  is  not  authorised  under  any  circumstances 
or  for  any  purpose.  It  may  also  be  ultra  vires  in  a  more  limited 
sense ;  for  instance,  witli  reference  to  the  rights  of  certain 
parties,  when  the  corporation  cannot  act  without  their  consent, 
or  with  reference  to  a  particular  purpose,  when  it  cannot  right- 
fully perform  the  act  for  that  purpose,  thoiigh  it  may  do  so 
for  some  other  purpose.^  This  distinction  is  important  with 
reference  to  the  rights  of  strangers.  An  act  altogether  ultra 
vires  has  no  legal  effect,  but  an  act  ult7'a  vires  in  a  limited  sense 
may  not  fail  unless  it  can  be  shown  that  "  the  party  dealing 
with  the  corporation  is  aware  of  the  intention  to  perform  the 
act  for  an  unauthorised  purpose,  or  under  circumstances  not 
justifying  its  performance;"  ^  For  instance,  a  public  company 
may  be  authorised  to  take  land  for  special  purposes.  Now,  if 
it  agrees  to  purchase  more  land  than  it  requires,^  or  land  that 
is  not  strictly  required  for  such  purposes,''  the  agreement  will 
be  binding  in  equity  if  the  vendor  acts  bona  fide,  and  without 
knowledge  that  the  land  is  not  so  required.  The  contract  is  ' 
not  wholly  devoid  of  legal  effect  and  property  will  pass.^ 

The  question  whether  a  particular  agreement  is  ultra  vires  Plea  whe 
can  be  determined  only  upon  a  careful  consideration  of  the  statutes  ''^^°^®'^- 
in  force  with  regard  to  the  class  of  corporations  in  question,  the 
charter  or  act  or  memorandum  of  association  of  the  particular 
corporation,  and  the  agreement  in  dispute  in  each  individual  case.^ 
The  prima  facie  presumption,  however,  is  that  an  agreement 
entered  into  in  the  proper  form  (for  instance,  in  writing  under 
its   corporate   seal)   by  a  corporation  is  valid,'  but  this  prima 


'  1  Lindley,  Comp,  213.  189. 

'  Per  Sawyer,  C.  J.,  Miners'  Ditch  Co.  '  Aijers  v.  South  Australian  Ranking 

V.  Zelterbacfi,  37  Calif.,  543;  Waterman,  Oompa«j/ [1870]  3  P  C,  548. 

ss.  219,  225  ;  Pomeroy.   S.  P.,  s.  56,  p.  '  Fry,  s.  490,    p.'  219.    See  Brice's 

81 ;  to  Cyc,  1148-9  Doctrine    of   Ultra    Vires   upon    this 

'  Eastern  Counties  By.  Co.  v.  Eawkes,  subject  generally. 

[1855]  5  H..L.  C,  331.    (Lord  St.  Leon-  '"Corporations    have    by    law    a 

ards    expressed    here  an.  inclination  power    to    enter  into  all     contracts 

"to   restrain    the    doctrine   of  ultra  not    expressly   or    impliedly    prohi- 

vires,  to  clear  cases  of  excess  of  power  bited,"  per  Erie,  J.,  Mayor  of  Norwich 

with  the  knowledge  of  the  other  party,  v.  Korfolk  Ry.  Co.  supra,   413.     Per 

express  or  implied,  from  the  nature  Blackburn,  J.,   "We  are  entitled   to 

of  the  corporation  and  of  the  contract  consider    the    question    to    be     not 

eatered  into ";.  whether     the     defendants    had     by 

'Mayor  of  Norwich  v.  Norfolk  By.  virtue  of  the  acts  of   iacorporation 

Co.,  [1855]  4  Bl.  &  BL,  397 ;  Shamnugger  authority  to  make  the  contract  but 

Jute  Co.  V.  Ram  Narain  [1886]  14  Gal.,  whether  they  are  by  those  statutes 
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facie  right  does  not  exist  in  any  case  where  the  contract  is  one 
which  from  the  nature  and  object  of  the  incorporation,  the  cor- 
porate body  is  expressly  or  impliedly  prohibited  from  making.' 
But  "  the  executed  dealings  of  corporations  must  be  allowed  to 
stand  for  and  against  both  parties,  where  the  plainest  rules  of 
good  faith  require."^  The  principle  is,  says  Dr.  Thompson,  that 
the  rule  requiring  the  observance  of  good  faith  and  fair  dealing 
is  just  as  applicable  to  corporations  as  to  individuals,  and  that 
neither  can  involve  others  in  onerous  engagements,  and  with 
the  consideration  of  the  contract  in  their  possession  disavow 
their  acts  to  the  damage  and  discomfiture  of  others,  unless  it 
clearly  appears  that  there  was  an  absolute  want  of  capacity  to 
make  the  contract.^  The  defence  of  ultra  vires  generally  con- 
cerns the  corporation  in  its  relations  with  the  State  and 
Government  and  will  not  be  favoured  unless  the  contract  is 
wholly  executory  on  both  sides.'* 

It  deserves  to  be  noted  here  that  a  contract  ultra  vires  being 
unlawful  and  void,  not  because  it  is  in  itself  immoral,  but 
because  the  corporation,  by  the  law  of  its  creation,  is  incapable 
of  making  it,  the  courts  while  refusing  to  maintain  any  action 
upon  the  unlawful  contract,  have  always  striven  to  do  justice 
between  the  parties,  so  far  as  it  could  be  done  consistently  with 
adherence  to  law,  by  permitting  property  or  money,  parted  with 

forbidden    to    make    it,"      Taylor   v.  Wheeler,  22  N.    Y.,    494,    508;    Fish- 

Chichester     Ry.     Co.    [1867]    2    Ex.  mongers   Co.,  v.    Robertson    [1842]  5 

356,  384.      10  Cyl.,  1155.     As  to  the  Man.  &  Q.,  131 ;   Waterman,  s.    226, 

limited    agency    of      directors,    see  p.  300., 

Fountaine  v.    Carmarthen    Ry.,    Co.,  '  10  Cyc,  1158,  citing  Louisville  R. 

[186b]  5  Eq.,  316,  322 ;   Royal  British  Co.   v.  Flanagan,  3  Am.  St.    R,  674. 

Bank  v.  Turquand,  [1856]  6  E.  &  B.  248,  Strictly  speaking,  there  can  be    no 

6  ibid,  237 ;   1    Lindley,    Companies,  estoppel,    Great   N.   W     0.   Ry.  Co., 

166    sqq.    A    distinction    has    to    be  v.   Oharleshois,  [1899]  A.   C,   114 ;   1 

made  between  powers  of  a  trading  cor-  Lindley,   Comp.,    215.      See    Everest 

poration  and  of  a  municipal  corpora-  &  Strode,  Est.,  447  ;  also  articles,  43 

tion,  Wenlock  v.  River  Dee  Co.,  [1883]  Amer.  L.  Rev.,  69,  81. 

36    Ch.  D.,  684n.  affd.   [1885]  10  A.  C.  ■•  Pomeroy,    S.    P.,    82-3,    where    it 

354;  1  Lindley,  op.  cit.  216.    See  also  is  pointed  out  that  in  municipal  cor- 

Ashijury  Ry.  Carriage  Co.  v.   Riche,  porations,  where  parts  of  the  govern- 

[1875]  7  H.  L.,  653  ;   A.-Q.  v.  London  ment,  stand  on  a   different    footing, 

County  Council,  [1901]  1  Ch.,  781.  all  their  powers  are  held  in  trust  for 

'^Per   Lord  Crawnworth,  Directors  the  public,   and    the    rights    of   the 

of  Shrewsbury  &.  B.  Ry.  Co.  v.  Direc-  latter,    being    paramount     over    all 

tors,  etc.,  of  N.  W.  Ry.   Co.,  [1857]  6  private    rights,    are     protected    by 

H.   L.  C,   112,    135,136.     Of.    South  keeping  these  bodies  within  the  exact 

Yorkshire     Ry.    etc,    Co.,    v.    Great  limits  of  their  powers.     Of.   10  Cyc, 

Northern  Ry.  Co.,  [1873]  9  Ex.  84.  1164-5. 

'  Per    Comstock,    C.    J.,    Parish    v. 


by  promot- 
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on  the  faith  of  the  unlawful  contract,  to  be  recovered  back, 
or  compensation  to  be  made  for  it.'  "  Though  illegal  and 
unenforceable  as  contracts,"  says  Taylor,  "recovery  of  the 
consideration  has  generally  been  allowed  where  higher  public 
considerations  than  the  immediate  equities  between  the  parties 
were  not  involved."  * 

Clause  (/)  of  section  21,  Specific  Relief  Act,  also  speaks  of  Contracts 
a  contract  made  by  the  promoters  of  a  corporation  or  public 
company  created  for  special  purposes,  which  is  in  excess  of  its 
powers.  There  is  a  great  body  of  English  case-law  upon  the 
subject  of  contracts  by  promoters  of  public  companies.  The 
question  has  been  often  raised  as  to  how  far  a  company  may  be 
bound  by  a  contract  made  at  a  time  when  it  did  not  exist. 
Lord  Cottenham  said,  in  the  case  of  a  company  incorporated  by 
a  special  Act  of  Parliament,  "  As  the  company  stand  in  the 
place  of  the  projectors  they  cannot  repudiate  arrangements 
into  which  such  projectors  had  entered  :  they  cannot  exercise 
the  powers  given  by  Parliament  to  such  projectors  in  their 
corporate  capacity,  and  at  the  same  time  refuse  to  comply 
with  those  terms  upon  the  faith  of  which  all  opposition  to 
their  obtaining  such  powers  was  withheld."  ^  So  Lord  Jeffrey 
said  that  the  fact  of  a  party  having  "  passed  from  the  chry- 
salis to  the  butterfly  state "  *  creates  no  difficulty  in  the 
enforcement  of  such  a  contract.  This  doctrine  has  not  passed 
unchallenged  in  England,'  and  the  Indian  legislature  seems 
to  have  acted  wisely  in  adopting  the  rule  in  the  modified 
form  suggested  by  Kindersley,  V.  C, — "  It  would  be  most 
consonant  with  legal  principle,  most  just,  and  most  for  the 
public  benefit,  to  hold  that  contracts  of  the  promoters  with 
landowners  are  not  binding  on  the  company,  unless  sanctioned 
by  the  Act  constituting  the  company."  ^ 

'  Central    Transportation     Co.,     v.  '  Caledonian    &    D.   J.    Ry   Co.    v, 

Pullman  Palace  Oar  Co.,  [1880]    139  Magistrates    of   Belenshurgh,    supra. 

U.  S.,  24,  3  Keener,  879.  (Lords   Cranworth    and    Brougham) ; 

'  Taylor,    Private    Oorporations,    s.  Presloii  v.    Liverpool    etc.    Ry.    Co., 

314.  [1866]  5   H.   L.   C,  605  (ditto),    affg. 

'Edwards   v.  Orand   Junction  Ry.  [1853]  17  Beav.,  115   (Lord  Romilly.) 

Oo.  [1836]  1  My.  &  Cr.,  650.  Pry,  ss.  254,  255,  pp.  106,  107. 

'Caledonian    &  D.J.    Ry,    Co.  v.  °  JBarl    of     Shrewsbury     v.     North 

Magistrates  of   Belenshurgh  [1856]  2  Staffordshire  Ry,  Co.  [1865]  1  Eq.,  593, 

Mac  Q.,S91,  394.  615. 
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A  cognate  defect,  it  may  not  be  out  of  place  here  to  mention, 
vitiates  a  contract  made  by  trustees  either  in  excess  of  their 
powers  or  in.  breach  of  their  trust.^  The  rule  of  equity,  said 
Lord  Redesdale,  is  to  require  the  plaintiff  "  to  show  that,  in 
seeking  the  performance,  he  does  not  call  upon  the  other  party 
to  do  an  act  which  he  is  not  lawfully  competent  to  do ;  for  if  he 
does,  a  consequence  is  produced  that  quite  passes  by  the  pbject 
of  the  court  in  exercising  the  jurisdiction,  which  is  to  do  more 
complete  justice."^  The  court  is  usually  unwilling  to  enforce 
any  transaction  resulting  in  injury  to  third  persons,  and  will  be 
delicate  of  interfering  against  trustees.^  Where,  for  instance, 
two  trustees  empowered  to  sell  trust  property  worth,  say,  a  lakh 
of  rupees,  contract,  it  may  be  owing  to  the  gross  negligence  of 
an  agent,  to  sell  it  for  a  quarter  of  the  value,  the  contract  is  so 
disadvantageous  as  to  be  a  breach  of  trust.  A  court  of  e  quity 
will  refuse  to  enforce  it  in  specie  as  unfair  and  unlawful  and 
calculated  to  render  the  trustees  liable  to  prosecution,  were  they 
compelled  to  carry  out  the  sale.*  So  it  has  been  held  that  a 
contract  for  a  lease  entered  into  by  trustees  in  excess  of  their 
powers  is  not  enforceable  in  specie.^  The  court  will  not  order 
that  to  be  done  which  when  done  will  be  invalid.^  And  to 
defeat  an  action  for  specific  performance  it  is  not  necessary 
to  prove  an  actual  breach   of  trust.     Even  where  a  trustee  has 


^S.  R.A.,s.  21  cl.  (e).  Cf.  Sarbesh 
V.  Uari,  [1910]  14  C.W.N.  451  (decree 
upon  compromise  agreed  to  by  ad- 
ministrator in  excess  of  his  powers). 

'Harnett  V.  Yielding,  [1805]  2  Sch. 
&  Lef.,  549,  553. 

'Pry,,  ss.  411,  413,  pp.  180-181.  Sec. 
3  of  the  Indian  Trusts  Act,,  1882, 
defines  a  breach  of  trust,  chap.  Ill 
sets  forth  the  duties  of  trustees,  and 
chapter  IV  their  powers. 

'MortlockY.  Buller,  [1804]  10  Ves, 
292  ;  Dunn  v.  Flood,  [1883-5]  28  Ch.  D., 
586,  and  other  cases  cited  in  2  Dart, 
V.  &  P.,  1055  n  (h).  Cf  (English)  Trus- 
tee Act,  1893,  s.  14  ;  also  Sneesby  v. 
Thorn,  [1855]  1  Jur.  N.  S.,  536,  affd.  7 
De  G.  M.  &  C,  399  (executors). 

'  Barne.tt  v.  Yielding,  supra  ;  Byrne 
y.  Acton  [1721]  1  Bro.  P.O.,  186;  Bell- 
ringer  V.  Blagrave  [1847]  1  De  G.  &  S., 
63,  (contract  for  renewal,  ultra  vires). 
Mahomed  v.  JVjuida  [1913]  16  I.C,  390. 
The  principle  adopted  by  Lord  Redes- 


dale in  the  case  first  cited  is  doubtful, 
see  Neale  v.  Mackenzie  [1837]  IKe., 
474  ;  Thomas  v.  Bering  [1837]  ibid, 
746  ;  Dyas  v.  Cruise  [1845]  2  J.  &  Lat.. 
460,  487  ;  and  there  seems  no  reason 
why  if  the  purchaser  is  willing  to 
forego  the  covenant  so  far  as  it  Is  in 
excess  of  p6wer  and  is  separable  (for 
instance,  one  for  renewal  of  lease),  he 
should  not  be  allowed  to  compel  the 
trustee  or  lessor  to  convey  what  he 
can.  Cf.  Fry,  ss.  473,  476,  1257,  sqq ; 
Sugden,  V.  &  P.,  307 ;  S.R.A.,  ss.  14, 
15 ;  Cleaton  v.  Gower  [1674]  Rep. 
Finch,  164.  But  in  ill.  (1)  to  s.  21, 
cl.  (e),  the  Indian  Legislature  seems 
to  have  adopted  the  decision  in 
Harnett  v.  Yielding,  supra,  to  its  full 
extent.    CoUett,  162. 

"  Jadu  V.  Adal  [1912]  11  I.  C.  892 
(agreement  for  lease  of  their  undi- 
vided shares  by  three  out  of  four 
members  of  a.  Mitakshara  co-parce- 
nary). 
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acted  in  an  unbusiness-like  manner/  or  failed  in  reasonable 
diligence  and  contracted  under  circumstances  of  haste  and 
improvidence,^  a  court  of  equity  will  be  slow  in  giving  relief 
to  the  other  party.  Any  person  who  stands  in  a  fiduciary 
relation  may  be  treated  as  a  trustee.^  Consequently,  where 
the  directors  of  a  company  have  power  to  sell  the  concern  with 
the  sanction  of  a  general  meeting  of  the  shareholders,  and  they 
contract  to  sell  it  without  any  such  sanction,  the  agreement  is 
ultra  vires,  and  cannot  be  specifically  enforced.*  So  "  a  promoter 
is  in  a  fiduciary  relation  to  the  company  which  he  promotes  or 
causes  to  come  into  existence.  If  that  promoter  has  a  property 
which  he  desires  to  sell  to  the  company,  it  is  quite  open  to  him 
to  do  so  ;  but  upon  him,  as  upon  any  other  person  in  a  fiduciary 
position,  it  is  incumbent  to  make  a  full  and  fair  disclosure  of 
his  interest  and  position  with  respect  to  that  party.  There  is 
no  difference  in  this  respect  between  a  promoter  and  a  trustee, 
steward  or  agent. "°  Where,  accordingly,  the  promoters  of  a  com- 
pany for  working  mines  contract  that  the  company,  when 
formed,  shall  purchase  certain  mineral  property,  but  they  take 
no  proper  precautions  to  ascertain  the  value  of  such  property 
and,  in  fact,  agree  to  pay  an  extravagant  price  therefor,  and 
they  also  stipulate  that  the  vendors  shall  give  them  a  bonus  out 
of  the  purchase-money,  the  contract  cannot  be  specifically 
enforced.^  But  it  may  be  noted  here  that,  though  the  contract 
cannot  be  enforced  against  the  company,  the  company  may 
compel  its  promoters  or  directors  to  disgorge  all  illicit  gain 
made  in  fraud  of  their  duty  as  trustees. 


Malfeasance 
or  misCeas- 
anoe  ot 
trustee. 


'  Goodwill  V.  Fieldinq  [1853]  4  DeG. 
M.  &G.,  90. 

"Oi-d  V.  NoelllSIO]  5  Madd.,  438. 

'S.R.A,  s.  3,  def.  Sarbesh  v.  Hari 
[1910]  14  C.  W.N.  451. 

'  .S.R.A.,  s.  21  ol.  (e)  ill.  2  ;  Daniel  v. 
Adams  [1764]  Amb ,  495.  Cf.  Nnrnin 
Puttro  V.  Aulchoij  Naraiii  Maiim  [18S5J 
12  Oil.,  15'2  ;  Gfiirrtsumi  v.  Gaiiapnthia 
[1880-2]  5  Mad  ,  337,  P  B  ;  Biikuiitha  v. 
Shih  D  i.s  [1904]  2  C.  L.  J.,  3?'l.  Where 
an  agi'eainent  with  the  promoters  or 
directors  of  a  company  is  such  that  the 
company  is  not  bound  thereby,  there 
Can  be  no  decree  either  against  tlie 
cornpanyor  the  individunls  whoenter- 
ed  into  the  agreement,  Ellis  v.  Culmun 
27 


[1858]  25  Beav.,  C62. 

"  Naw  Sombrero  PhospUnte  Go.  y.  Er- 
IciHCfer  [1877]  5  Cli.  D.,  73, 1 18,  affd.  3 
A.  C,  1218,  6  R.  C,  777  (duties  of  pro- 
moters of  a  company  examined  at 
length).  Maxwellv.  Port  TennaiU  Co. 
[1857]  24  Beav.,  4»5  (specific  perform- 
ance not  decreed  by  reason  of  taint  of 
bad  faith,  even  where  company's  ar- 
ticles of  association  provided  for  the 
contriict) ;  1    Lindley,  Oomp.,  48l)-500. 

'S.R.A.,  s.  21,  cl.(e),  ill.  4;  Emma 
Silner  Milling  Go.  v.  Grant  [1879]  U 
Ch.  n.,  9l8;  Phosphate  Seimige  Co.  v. 
Hartmont  [187']  5  Ch.  I).,  394 :  In  re 
British  S.  K  B.  Co.,  [1881]  17  Ch.  D., 
461. 
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Voluntai-y 
agreements. 


Wan  t  of 

consiclera- 

tiou. 


An  agreement,  again,  for  which,  no  consideration'  was  given, 
is  void^  and  not  capable  of  enforcement  in  specie.  The  equitable 
jurisdiction  is  not  exercised  in  respect  of  agreements  that  are 
voluntary.^  Equity  permits  one  to  withhold  what  he  has  of  his 
own  accord,  and  not  from  any  benefit  to  himself  or  expectation 
of  any  benefit,  volunteered  to  promise.''  "  No  court  of  justice 
can  interfere,"  said  Jessel.  M.R.,  "  so  long  as  there  is  no  pro- 
perty the  right  to  which  is  taken  away  from  the  person  com- 
plaining." ^  But  an  agreement  to  accept  shares  of  stock  upon 
which  nothing  has  ever  been  paid,  and  i-elieve  the  transferor 
from  all  liability  thereon  is  such  consideration  as  to  justify 
specific  performance.^  Any  benefit  conferred,  received  or  held, 
may  be  valuable  consideration  under  the  law,  and  equity  has 
given  to  this  rule  a  construction  and  an  application  at  once 
liberal  and  enlarged.'  A  desire  to  reconcile  a  father  to  the 
marriage  of  his  son  has  been  held,  e.g.,  to  be  a  sufficient  con- 
sideration in  equity  for  a  promise  to  convey  an  estate  to  the  son, 
though  it  is  no  consideration  under,  the  common  law.^  The  dis- 
tinction which  is,  drawn  between  consideration  which  is  good 
and  consideration  which  is  valuable  should  be  noted,  especially 
in  the  case  of  executory  contract.  Money  or  money's  worth  is 
valuable  consideration,  and  courts  treat  marriage  as  such.^  A 
marriage  settlement,  therefore,  cannot  be  impeached  on  the 
ground  of  absence  of  consideration,  and  even  volunteers  would 
be  allowed  to  benefit  under  it.'°  Natural  love  and  affection, 
on  the  other  hand,  will  be  good  consideration,  and  a  settlement" 
made  out  of  such  consideration  will  be  supported  not  only 
against  the   settler,'^   but  also   against  subsequent   transferees 


'  1. 0.  A.,  s.  2. 

'  Ibid,  s.  5. 

'Pry.,ss.  116-7,  pp.  48-9. 

'  3  Parsons,  Oon.,  326. 

'  Rigby  v.  Gonnol  [1880]  14  Ch.  D.,  487; 
cf.  Baird  v.  V/ells  [1890]  44  Ch.  D.,  661. 

"  Cheale  v.  Kenward  [1858]  3  DeG.  & 
J.,  27. 

'  ISdwtirds  V.  Grand  .Jiinctio]!.  liij.  Go 
£1836]  1  Myl.  &  Cr.,  650  ;  3  Parsons, 
supra  ;  Langdell,  Eq.  .T.,  52. 

'  Wiseman  v.  Roper  [1645-6]  1  Ch. 
Rep.,  158,  2  IB.  R., -537. 

'1  Story,  E(/.,  s.  .'554. 
■  1°  S,R.A.,  s.     23,    01.(0)  ;   of.   Re   D' 


Auqibau  [1880]  15  Ch.  D.,  228,  242. 

"  S.  R.  A.,  s.  3  :  "  Settlement  means 
any  in.striiment  (other  than  a  will  or 
codicil,  as  defined  by  the  Indian  Suc- 
cession Act)  whereby  the  distinction 
or  devolution  of  successive  interests 
in  moveable  or  immoveable  property 
is  disposed  of  or  is  agreed  to  be  dis- 
posed of." 

'^S.B.A..  s.  25,  cl.(o),  also   ill.  (rt)  : 
"  .1  out  of  natural  love  and   affection 
makes   a  settlement  of  certain   pro-  ■ 
perty  on  his  brothei-s  and  their  issue, , 
and    afterwards    enter.s  into   a   con- 
tract   to     sell     the     property    to    ao 
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with  notice.'-  The  voluntary  settlement,  however,  that  is  thus 
passively  protected,  is  an  executed  one,  that  is,  one  that  has  been- 
made  and  is  in  f'orce.^  Where  promises  .  have  been  executed 
wholly  or  substantially,  and  there  remains  something  to  be  done 
to  complete  the  title,  or  otherwise  render  the  enjoyment  of  the 
thing  more  beneficial  to  the  plaintiff,  equity  will  require  that 
thing  to  be  done,  although  the  promise  was  wholly  voluntary. 
This  is  often  done,  as  Parsons  points  out,  by  treating  the  party 
defendant  as  a  trustee  for  the  plaintiff.^  Good,  as  distinguished 
from  valuable,  consideration  will  also  support  in  British  India 
a  contract  when  made  between  parties  standing  in  a  near  rela- 
tion to  each  other  and  expressed  in  writing  and  registered  under 
the  law  for  the  time  being  in  force.*  The  expression  "  near 
relation  "  has  not  yet  been  judicially  interpreted,  but  will  appa- 
rently have  to  be  construed  with  reference  to  the  personal  law 
(especially  of  inheritance)  of  the  parties  concerned.* 

In  order  to  resist  an  action  for  specific  performance  it  is  not  Voidable 
necessary  for  the  defendant  to  make  out  that  the  agreement  is  °°'^  ^^'^  '^' 
void.  It  is  quite  enough  for  his  purpose  that  the  agreement 
is  voidable,  that  is,  enforceable  at  his,  and  not  the  plaintiff's, 
option.^  If  he  chooses  not  to  abide  by  it,  the  agreement  fails, 
and  there  can  be  no  execution  in  specie.  Now,  section  19  of 
the  Contract  Act  declares  : 

"  When  consent  to  an  agreement  is  caused  by  coercion,  fraud, 
or  misrepresentation,  the  agreement  is  a  contract  voidable  at 
the  option  of  the  party  whose  consent  was  so  caused." ' 

And  section  19A  affirms  the  same  thing  in  respect  of  consent 
caused  by  undue  influence. 

It  will,  therefore,  be  necessary  to  consider  the  nature  of  each 
of  these  invalidating  circumstances  seriativi. 

Goercion  is  defined  by  section   15  of  the    Contract   Act  to  be    Coercion. 
''  the  committing,  or  threatening  to  commit,   any   act  forbidden 

stranger.    A  cannot  enforce  specific  BiUsoii.  [1802]  6  Yes.,  656. 

performance  of  this  contract  so  as  to  ■■  I.  C.  A.,  s.  25,  ol.  (1).    Of.   I'oonoo 

over-ride  the  settlement,    and    thus  Bihee  v.  Fi,ies  Buksh  [1874]  15  3.  L.  R., 

prejudice  the  interests  ot  the  persons  Ap.,  5;    Ajjpa  Pillai  v.   lianga   L'illai 

claiming  under  it."    Cf.  s.  54,  ill.  (9).  [1882]  6  Mad,  71. 

1  S.K.A.,  s.  24,  ol.(cl).  '  Cf.  Pollock,  J.C.A.,  3rd.  ed.  57. 

'  ■"  Ibid.  Cf.  CoUett,  'Hi.  '  I.  C.  A.,  s.  2,  cl.(i). 

=  3   Parsons,   Con.,  327  ;   Mlison  v.  '  Of.  I.  C.  A.,  s.  U. 
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by  the  Indian  Penal  Code,  or  tbe  unlawful  detaining,  or  threaten- 
ing to  detain,  any  property,  to  the  prejudice  of  any  person 
whatever,  with  the  intention-  of  causing  any  person  to  enter 
into  an  agi-eement."  ^  This  definition  is  much  wider  than 
any  that  may  he  given  of  duress  under  the  Common  Law  of 
England,^  and  seems  to  have  been  deliberately  so  framed  as 
not  to  make  it  necessary  that  the  person  coercing  or  the  person 
coerced  (or  even  any  relation  of  his)  should  be  a  direct  party  to 
the  contract,  or  that  the  property  of  the  latter  should  be  affected, 
or  that  he  or  they  should  be  in  any  way  prejudiced  by  the 
contract.^  Consequently,  in  British'India  many  agreements  may 
be  deemed  to  be  the  result  of  coercion  which  English  courts 
will  probably  be  disposed  to  treat  as  cases  of  undue  influence. 
E.g.,  where  a  Hindu  widow  of  13  was  forced  to  give  her 
consent  to  the  adoption  of  a  boy,  whose  relations  would  not 
allow  the  corpse  of  her  hiisband  to  be  removed  from  the  house, 
the  Madras  court  held  that  there  had  been  coercion,  and  the 
adoption  was  invalid.'*  The  Allahabad  court  holds  that  fear  of 
criminal  proceedings  already  pending  would  not  vitiate  consent 
to  a  submission  to  an  arbitration  of  the  matters  in  dispute, 
where  especially  it  was  not  shown  that  the  complainant  or  some 
other  person  on  his  behalf  took  advantage  of  the  state  of  mind 
of  the  accused  and  by  pressure  obtained  his  consent.*  There 
can  be  no  duress  of  property  without  some  illegal  exaction  or 
some  fraud  or  deception,^  and  for  a  duress  of  person  the 
restraint  must  be  imminent  and  such  as  to  destroy  free  agency 
in  a  mind  of  ordinary  firmness  without  the  present  means  of 
protection.' 

iJ.C.A.,  s.  15,  expln. :    "It    is  im-  =  Cf.  Pollock,  I.  0.  A.,  Srd.   ed.  74. 

material    whether  the  Indian  Penal  Cunningham  and  Shephard,  61-2. 

Code  is  or  is  not  in  force  in  the  place  '  liaiiguuayiilmmma    v.  Alwar   Setti 

where    the    coercion    is    employed."  [1889]  13  fil ad,,  214. 

Pudyiihanj-v,Kurampcillyl\Hli]l  Mad.  ^  Oohardhiin    Das  y.   Joikishen  Das 

H.  C,   37«.   Cf.    Kesnowji  \.  iiurjivaii  [1900]  22  All.,  224  :   of.  Jones  v.  Mei-j'o- 

[lb87]  U  iioii).,  560; /uiii/maji   v.   Ger-  iietlis/iire  iiiiii(/iii(/ tioc.,[tba2]  I  Ch.,  173. 

son  [1904]  1  K.  K.,  691.  See  also  Ba)i((a  AH  v.  Ba7ispal;  Hivgh 

^Pollock,   Con,   (W.  W.),  728.     Cf.  [1882]  4  AH.,  ;-i52,  and  Pollock's  remaiks 

Hacldey  v.   Heudley  [1881]   45   Mich.,  thereupon,  op.  cit.,  74-5. 

569,  3  Keener,  764,  where  debtois'  re-  "Duress    has    been   said    to    be    a 

fusal  to  pay  on  demand  a  debt  already  species  of  fraud,  2  Cooley,  Toils.  966  ; 

due,   though    creditor    was    in   great  Bank  of  Duytouv.  /fii-suiorin,  [1894]  88 

need  ol  money  and  on  verge  of  financial  Wis.,  188,  3  Keener,  803. 

ruiu,  was  held  not  to  constitute  duress.  '  Yorfc  v.   Hiiilde   [1891]   80    Wis., 
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The   topic  of  coercion   naturally   leads  to    that   of   undue    Undae 
influence,  and   so  I  come  to  section  16  of   the  Indian  Contract 
Act.     This  in  its  amended  form  now  consists  of  a  general  and  a 
special  provision,  which  1  proceed  to  read  : 

"  1.  A  contract  is  said  to  be  induced  by  '  undue  influence' 
where  the  relations  subsisting  between  the  parties  are  such  that 
one  of  the  parties  is  in  a  position  to  dominate  the  will  of  the 
other  and  uses  that  position  to  obtain  an  unfair  advantage  over 
the  other. 

2.  In  particular  and  without  prejudice  to  the  generality 
of  the  foregoing  principle,  a  person  is  deemed  to  be  in  a  position 
to  dominate  the  will  of  another — 

(a)  Where  he  holds  a  real  or  apparent  authority  over  the 
other,  or  where  he  stands  in  a  fiduciary  relation  to  the  other  ;  or 

(6)  Where  he  makes  a  contract  with  a  person  whose  mental 
capacity  is  temporarily  or  permanently  afEected  by  reason  of 
age,  illness,  or  mental  or  bodily  distress."  ' 

"  The  equitable  doctrine  of  undue  influence,"  said  Lindley 
L.  J.,  in  the  leading  English  decision  on  the  topic  now,^  "  has 
grown  out  of  and  been  developed  by  the  necessity  of  grappling 
with  insidious  forms  of  spiritual  tyranny,^ and  with  the  infinite 
varieties  of  fraud."  The  tv.'o  elements  which  go  to  constitute 
undue  influence  under  the  law  are:  (1)  a  position  to  domi- 
nate another's  will  and  (2)  a  use  of  that  position  to  obtain 
an  unfair  advantage.*  The  principle  applies  to  every  case 
where  influence  is  acquired  and  abused,  where  confidence  is 
reposed  and  betrayed,^  to  all  the  variety  of  relations,  in 
fact,  in  which  dominion  may  be  exercised  by   one  person  over 

624,3  Keener,  772.    Ct.  Skeate  v.Beale  dominatethe  will  of  the  othev.  Nothing 

[1840]  11  Adol.   &   B.,   990;    Morse  v.  in  this  sub-section  shall  affect  the  pro- 

Woudworth    [1891]   155   Mass.,  233,    3  visions    of    sec.    HI    of    the    Indian 

Keener,  79i!.  Evidence  Act,  1872." 

'  The  third  subsection  relates  to  the  '  Allcard  v.  Skinner  [1887]  36  Ch. 

question  of   burden  of  proof,  and  runs  D,,  145,  183. 

thus  :— Where    a  person  who  is    in  a  '  Cf.   fiital   Prasad   v.     ParbUu  Lai 

position  to    dominate  the  will  of  an-  [1888]  10  All.,   535;   Mannn  iiiiig'i   v. 

other  enters  into  a  contract  with  liim,  Vmudut  Paiide  [1890]  12  All.,  523.  See 

and  the   transaction  appears,  on  the  also  Morley   v.   Loiighuan  [1893]  1  Ch. 

face  of  it  or  on  the  evidence  adduced,  736. 

to   be  unconscionable,  the   burden  of  "  Ganesh  v.   Vishnu  [1907]  32  Bom., 

.  proving  that  such   contract  was  not  37,  41. 

induced  by  undue  influence  shall  lie  '  Per    Lord    Kingsdovvn,    Smith  v. 

upon   the   person   in   a    position   to  Kay  [1859]  7  H.  L.  C.,750,  779. 
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-;■  an'otLer.'^  This  is  not  the  place  to  examine  or  explain  this  equit- 
able doctrine  at  length.^  It  will  suffice  to  point  out,  following 
the  eminent  Lord  Justice  already  cited,  that  the  cases  maybe 
divided  into  two  groups,  viz.,  first,  those  where  there  has  been 
some  unfair  and  improper  conduct,  some  coercion  from  outside, 
some  over-reaching,  some  form  of  cheating  or  aggressive  cir- 
cumvention, and,  secondly,  those  where  the  position,  say,  of  the 
donor  to  the  donee  has  been  such  that  it  has  been  the  duty  of 
the  donee  to  advise  the  donor  or  even  to  manage  his  property 
for  him.^  In  both  classes,  the  question  to  be  determined  is  the 
same  :  Was  such  influence  exerted  as  to  interfere  with  the  free- 
dom of  the  other's  will  ?  *  The  acts  alleged  to  constitute  undue 
influence  must  range  themselves  either  under  fraud  or  coercion.* 
Under  the  second  class,  must  evidently  be  brought  many 
Pordanashin  Indian  cases  in  which  the  rights  and  interests  of  pardanashm 
ladies  have  been  found  to  be  involved.  Some  judges  have 
gone  so  far  as  to  say  that  such  ladies  may  be  treated  as  persons 
7ion  compotes  mentis,^  and  courts  generally  have  thrown  their 
mgis  of  protection  over  them.  It  has  been  ruled  by  the  highest 
authority,  and  that  over  and  over  again,'  that  the  party  relying 

'  Per  Romilly  {arcjiieiido),  Huguenin  that   if   consent  be  obtained  by  medi- 

V.  Uftseici;  [1807],  14   Ves.,   285,   1    Wh.  tated' imposition,  circumvention,  sur- 

&  T.,  8tli  cd.,  259.    Morley  V.  Loughnan  prise,   or   undue  influence,  it  is  to  be 

[1893]  1  Cli.,  736,  752,  3  Keener,  844.  treated  as  a  delusion,   and  not  as  a 

'  See  notes  in  1  Wh.  &  T.,  supra  ;  2  deliberate  and  free  act  of  the  mind. 

Pomeroy,  Eij.  J.,  ss.  947-8,  951,  955-63.  For,  although  the  law  will  not  inquire 

=  Allcard  v.  Skinner,  supra,  181.  Of.  generally   into   men's    acts   and  oou- 

Pushony  v.  Muniu  Hahvaid  [1868]  1  B.  tracts  to  determine  whether  they  are 

L  R.  A.  C,  95  ;  Harivalabdas  v.  Bhai  wise   and  prudent,  yet  it    will    not 

Jiuaii  i  [1902]  26  Bom.,  689  ;  Kaiignath  suffer   them    to  be  entrapped  by  the 

^'.  Oovind  [1904]  28  Bom.,  639  ;  Wajid  fraudulent  contrivances,  or  cunning, 

Khan  v.  Biwis  ^ii,  [1891]  18  Cal.,  545.  or  deceitful  management  of  those  who 

Where  a  step-father  induced  his  step-  purposely  mislead  them."     Waterman, 

sons     who    in    their    minority  were  428,  n.  6. 

accustomed    to  obey  him,  and  were  '  Boysew  Rosshorough  [1857]  6  H.L. 

ignorant  of  business  affairs,  to  make  a  C,  2,  45  ;    Ganesli  v.   Viskint    [1907]   32 

contract,  unconscionable  in  character,  Bom  ,  37,  44. 

to  convey  to  him  their  real  estate,  an  "  Bcliari  Lul  v.  Habiba  Bibi,  [ISSQ^S 

American  court  refused  to  enforce  the  AD.,  267. 

contract,  Tiic/ce  V.   Biichols,   43   Iowa  ^  Asligar  AHy,  Delroos  BaiiooBeguvi 

415 ;  Waterman,  428.  [1877]  3   Cal.,    324;    Siidisht    Lai    v. 

-  2  Williams,  r.  iS;  P.,  757.     "  In   re-  Sheobarat     Koer,    [1881]   7  Cal.,  245  ; 

gard    to    acts     done    and   contracts  Amarnaih  v.   Achan    Kuar   [1892]     14 

made  by  parties  affecting  their  rights  All.,     420,    426  ;     Auiioda    Mvlnin     v. 

and  interests,  the  general  theory  of  Bliuban  Mohini   [1901]  28    Cal.,    546; 

tho  law    is,    that  in   all   such  cases  Shambati  Koeri  v.  /ago  JJibi  [1902]  29 

there   mu-st  lie     full     and   free    con-  Cal.,  749,  Sa/ocl  Husaiii  v.  Wasir  Ali 

sent,  in  order  to  make  the  agreement  [1912]  34  Mad.,  455  (all  Privy  Council 

binding  on  them.    Hence  it  is  said,  cases).- 
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upon  a  deed  or  document  executed  bj'  a  pardanashin  lady  must 
prove  affirmatively  that  the  executant  was  a  free  agejit  and 
duly  informed  of  what  she  was  about. ^  There  is  a  general 
presumption,  it  seems  to  have  been  thought,  that  Indian  ladies, 
whether  Hindu  or  Mahoniedan,  who  live  in  the  seclusion  oF 
the  parda,  iiave  no  capacitj'  for  business  and,  without  in- 
dependent advice,  fall  an  easy  prey  to  undue  influence.^  Now, 
there  can  be  no  doubt  that  our  courts  in  thus  offering  assistance 
to  the  pardanashin  ladies  have  been  actuated  by  the  best  of 
motives.  Nor,  do  I  think,  is  there  much  room  for  doubt  that 
the  Indian  woman,  not  unlike  possibly  many  of  her  sisters 
elsewhere,  is  very  often  swayed  by  affection  and  emotion,  and 
does  many  an  act  out  of  love,  of  which  a  more  masculine  intel- 
lect, rejoicing  in  the  dry  light  of  reason,  may  disappi-ove.  But 
I  do  not  think  that  there  is  any  room  for  doubt  that  the  Indian 
woman  is  furnished  by  nature  with  quite  a  respectable  fund  of 
(it  may  be  untaught)  intelligence  and  common  sense,  of  keenness 
of  sensibility  and  of  perception,  and  it  is  but  seldom  that  she 
enters  into  a  business  transaction  otherwise  than  as  a  free 
agent.  We  need  not  go  to  Ranis  or  large  heiresses  in  India  to 
find  women  at  once  clever,  strong-minded -and  capable  even  as 
administrators.  All  of  us,  I  believe,  could  instance  cases  of  any 
number  of  parda  ladies  from  the  middle  class  ranks,  who  do 
cari-y  a  head  upon  their  shoulders  and  can  give  points  to  their 
male  (or  female)  advisers.  I  therefore  cannot  but,  think  that 
much  mischief  has  been  done  by  the  promulgation  of  the  doc- 
trine of  our  law  courts  to  which  I  have  referred,  and  interested 
parties  have  been  enabled  to  depart  fraudulently  from  many  a 
bona  fide  engagement.*  No  special  presumption  seems  to  have 
been  at  all  called  for.*  In  England  it  has  been  laid  down 
generally  as  "  a  rule  of  public  policy  of  great  importance  that, 
while  a  person  is  under  the  influence  or  presumed  influence  of 
another  person  in  consequence  of  a  confidential  relation  between 

1  Oreesh   Ghunder    v.    Bhiuigolmttii  Courts    of    Justice,''      Jnurii.    Camp. 

[1870]. 13  M.I.  A., 419,  431.       '  Lcflisi.,  Dec,  1901,  252. 

'  Busloor   liuheem  v.  Shumsooniasa  '  Sir  F.  Pollock   cites  as  an  analo- 

Degum  [1867]  11  M.  I.  A.,  551.  gons  case  tlie    protection  afforded  to 

'  Cf.  Sir  W.  Rattigan,  "  Pardanashin  "  expectant  heirs  "  by  Englisli   courts 

woman  and  her  protection  by  British  of  equiCy,  I.  0.  A.,  8rd.  ed.  84. 
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tliem,  that  other  person  cannot  accept  from  him  a  gift  of  any 
kind,  unless  it  is  shown  to  have  been  made  with  competent 
independent  advice,  w^hich  I  take  to  mean  independent  advice 
of  a  professional  nature."  '  And  an  American  court  said,  with 
I'eference  to  the  conjugal  relation,  "  the  greater  the  affection,  the 
more  submissive  the  dependence  ;  the  stronger  the  trust,  the 
more  liable  is  the  wife  to  be  subject  to  the  control  of  the  hus- 
band, and  the  more  vigilant  should  the. court  be  in  protecting 
the  weak."  ^  Very  few  Indian  ladies,  indeed,  require  any  fur- 
ther protection.  But  the  special  rule  in  favour  of  a  plea  of 
parda  is  now  firmly  established,  and  the  issues  that  arise  when 
a  case  of  undue  influence  is  properly  raised  have  been  thus 
formulated  by  the  Judicial  Committee  :  (i)  Was  the  transaction 
a  thing  which  a  right-minded  person  might  be  expected  to  do? 
(ii)  Was  it  an  improvident  act  ?  (iii)  Was  it  a  matter  requiring 
a  legal  adviser?  (iv)  Did  the  intention  of  making  the  transfer 
originate  with  the  lady?'  The  Privy  Council,  however,  has 
more  recently  observed  that  inability  to  prove  that  the  lady  had 
independent  advice  is  not  of  itself  fatal  to  the  validity  of  the 
deed  executed  by  her,  and  has  deprecated  the  tendency  to  trans- 
mute into  a  legal  disability  the  legal  protection  which  the  law 
gives  to  a  pardanashin  lady."* 

It  may  be  useful  to  point  out  here  that  a  bargain  may  be 
hard  and  unconscionable,  and  yet  no  fraud  may  have  been 
able  bargain,  perpetrated  or  undue  influence,  as  ordinarily  understood,  exerted. 
"  The  doctrine  has  nothing  to  do  with  fraud,"  said  Jessel,  M.  R. 
"  It  has  been  laid  down  in  case  after  case  that  the  court,  where- 
ever  there  is  a  dealing  of  this  kind,  looks  at  the  reasonableness 
of  the  bargain,  and  if  it  is  what  is  called  a  hard  bargain,  sets 
it  aside."*  A  man  may,  e.g.,  be  in  urgent  need  of  money, 
and  a  money-lender  may  propose  his  own  terms  and  get  the 
borrower  to  agree  to  them.     This  will  not  be  a   case  of   undue 

"  Liles  V.  Tei-nj   [1895]  2  Q.  B,,  679,  30  All.,  81,  P.  C.  Kesliub  Pyiie  v.  Radlia, 

685,  .'!  Keener,  8ii0,  per  Kay,  L.  J.  .  [1913]  17  C.  W.  N.  991. 

''  Hull  V.  Otterson  [1891]  52  N.J.  Eq.,  '  Bajnon  v.  Cook.  [1875]   10  Ch.  Ap., 

522,  3  Keener,  404.  391;  Kamini  v.  Aoii,  [1885]  12Cal.,  225, 

»  Mnlwmed  Btiksh  v.  Hosseini  Bibi  239,  P.C;  Madho  v. /fus/ii.  [1887]  9  All  , 

[1888]  15  Cal.,   684,   698-700,   per  Lord  228;   Kirpu  v.   Samiuddln   [1903]   25, 

Maenaghten.  All.,  28'!;   Balkishuii  \.  Madan  [1907] 

■■  Kuli  Bukhsh  v.  Ram  Oopal  [1913]  29  All.,  303. 
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influence,'  but  if  tlie  bargain  is  a  hard  one,  a  court  of  equity  will 
not  enforce  it.     As  a  good  illustration,  I  may  refer  to  the  recent 
case  of  Auseri  Lai  v.  Maneshar  Baksh  Singh,}     The  defendant- 
respondent's  estate  was  being  managed  by  the  Oourt  of  Wards, 
and  through  his  improvidence  he  was  in  urgent  need  of  money. 
He  borrowed  from  the  plaintiff- appellant,  and  gave  a  bond  agree- 
ing to  pay  18  percent,  compound  interest.  "  There  was  no  fraud 
in  tlie  matter,  and  no  pressure  was  put  upon  the  respondent  by 
Auseri  Lai  or  his  agents  to  induce  him  to   accept  the  conditions 
offered  to  him."     But   the  Judicial  Committee  found   that  the 
respondent  was  under   a  peculiar  disability   and   placed  in  a 
position  of  helplessness  and  he  was  compelled  by  his  circums- 
tances to  accept  the  terras  which  were  offei'ed  to  him  by  a  person 
who  had  known  him  long  and  was  aware  of  these  circumstances. 
Their  Lordships  intimated  that  an   Indian  court  in   trying  an 
issue    of   undue    influence   should    consider  the  terms    of    the 
amended  section  16  only,   and   held  that  the  lender  used  his 
position  to   demand   and    obtained   from   the  respondent  more 
onerous  terms  than   were  reasonable,   and   the  bond    sued   on 
must  be  set  aside.     The  courts  below  had  found  that  the  charg- 
ing of  compound  interest  in  the  circumstances  was  unconscion- 
able, and  the  Privy   Council  was  not  disposed   to  differ  from 
this  concurrent  finding.     Simple  interest  at  the  rate  of  18  per 
cent,  per  annum  was  therefore  allowed.     In  a  more  recent  case, 
the  Judicial  Committee  has  pointed  out  that  a  contract  may  be 
onerous,  and  yet  not  unconscionable.^ 

Undue  influence  has  been  spoken  of  as  fraud,*  and  a  con-    Fraud, 
sideration  of  the  former  topic  naturally  leads  to  a  consideration 
of  the  latter.     "  The  rule  is  universal,   whatever  fraud  creates 
justice   will  destroy."^     But  fraud  is  infinite  in  variety,^  and  at 

■  Ganesh  v.  Vishnu  [1007]   32    Bom.,  Cal,,  805,  P.  C. 

37,  43  ;  Sundar  Koer  v.  Sham  Krishna  ■■  Of.      Allcard    v.    Skinner     [1887] 

[1906]  34  Cal.,  150,  P.  C.;  Hari  v.  Ram-  supra,  183. 

ji,  [1904]  28   Bom.,    371.    Distinguish  '  Vreeland  v.  N.  J.  Stone  Oo.,  29  N. 

I.  C.   A.,  S.16,  ill.  (c).  J.  Bq.,  188.     Per  Wilde,  B.,  "Fraud  in 

'  [1906]  10  C.  W.  N.,  849,  s.n.  Dhani-  all   courts  and   at  all  stages  o(  the 

pal  V.   Maneshar,  28   All.,   570,    P.  G.  transaction  has  been   held  to  vitiate 

Ohaplin  &  Oo.  v.  Brammal  [1908]  1  K.  all    to    which    it    attaches  "  ;    Vdell 

B.,  233.  V.  Atherton  [1861]  7  H.  &  N.,  181. 

'  Davis  V.    Mating   Shtue  [1911]  38  "  Per  Lord  Macnaghten,  Reddaway 


28 


V.  Banham  [1896]  A.  C.,  221. 
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(a)  Untrue 
representa- 
tion. 

(b)  Eepre- 
sentation  of 
fact. 


one  time  the  term  was  used  as  nomen  generalissimum^  hy  equity 
judges  and  text  writers.  According  to  Mr.  Justice  Story,  "  all 
acts,  omissions  and  concealments  which  involve  a  breach  of 
legal  or  equitable  duty,  trust  or  confidence  justly  reposed,  and 
which  are  injurious  to  another,  or  by  which  an  iindue  and 
unconscientious  advantage  is  taken  of  another"  may  be  .des- 
cribed as  fraudulent.^  The  definition  in  the  Indian  Contract 
Act,  to  which  we  are  referred  by  section  3  of  the  Specific  Relief 
Act,  is  neither  logical  nor  luminous,  and  I  will  try  first  of  all 
to  explain  to  you  the  essentials  of  a  fraudulent  representation,^ 
and  then  enquire  when  and  where  the  same  may  be  pleaded  as 
a  bar  to  specific  performance.  The  rule  of  law  is  clear  that  no- 
body can  take  advantage  of  his  own  wrong,  and  if  a  person 
makes  positive  statements  to  the  intent  that  others  should  act 
upon  them,  he  is  bound  to  state  only  what  he  believes  to  be 
true.''  In  order  to  constitute  deceit  or  fraud  there  m^ust,  first,  be 
a  representation  which  is  untrue.  If  the  representation  is  true, 
cadit  questio.^  A  representation,  be  it  noted,  secondly,  is  a  state- 
ment of  fact  which  may  be  made  either  by  word  of  mouth  or  in 
writing  or  by  conduct.  The  state  of  a  man's  mind  is  a  question 
of  fact,  consequently  a  statement  as  to  intention  may  give  rise  to 
liability,  if  made  fraudiilently.^  A  promise,  therefore,  made 
without  any  intention  of  performing  it,'  e.g.,  a  purchase  of 
goods  without   the    intention  of  paying  for  them,^  is  deceitful 


>  Per  James,  L.  J.,  Torrance  v. 
Bolton  [1870]  8  Gh.,  118,  124. 

'  1  Eq.,  s.  187.  Cf.  1  FonlDlanque, 
Eq..  bk.  1,  Ch.  2,  s.  3  ;  Kerr,  Praud,  4th. 
ed.  2  "  Fraud  consists  in  the  endeavour 
to  alter  rights  by  deception  touching 
motives,  or  by  circumvention  not 
touching  motives,"  Bigelow,  Fraud,  5.  ■ 

'  These  elements  have  been  tersely 
described  as  "  representations,  falsity, 
scienter,  deception  and  injury," 
Artliur  V.  Griswold,  55  N.  Y.,  400,  410. 
Of.  Southern  Development  Co.  v. 
Silva  [1888]  125  U,  S.,  247,  250  ; 
Moncrieil,  Fraud,  2-3. 

"  Pollock,  Con.,  (W.  w.),  647. 

»  Smith  V.  Chadwick  [1884]  20  Ch. 
D.,  27,  9  A.  C.,  187. 

'  Per  Eowen,  L.  J.,  "  There  must  be 
a  mis-statement  of  an  existing  fact, 
but  the  state  of  a  man's  mind  is  as 
much  a  fact  as  the  state  of  his  digesr 


tion.  It  is  true  that  it  is  very  diffi- 
cult to  prove  what' the  state  of  a  man's 
mind  at  a  particular  time  is,  but  if  it 
can  be  ascertained,  it  is  as  much  a 
fact  as  anything  else."  Edgington  v. 
Pitzmaurice  [1885]  29  Ch.  D.,  459,  480 
(statement  by  directors  of  company 
inviting  subscriptions  that  it  was 
intended  to  apply  the  money  to  a 
particular  purpose). 

'  I.  0.  A.,  s.  17  (3).  The  promise 
may  imply  a  statement  of  fact,  viz., 
the  existence  of  a  present  intent  to 
have  the  result  transpire,  or  that  no 
fact  is  known  to  prevent  the  result 
expected,  1  Story,  Eq.,  208  (Bigelow's 
note). 

»  Load  V.  Green  [1846]  15  M.&  W., 
216  ;  Olough  v.  London  &  N.W.Ry.  Co. 
[1871]  7  Ex.,  26  ;  Ex  parte  Whittaker 
[1876]  10  Ch.,  446  ;  Durell  v.  Haley,  1 
Paige,  Ch.,  492. 
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and  may  be  avoided.  A  question  of  law  is  not  generally  treated 
as  a  matter  of  fact,"^  but  a  representation  as  to  a  matter  of  private 
right  is  a  representation  of  fact,^  and  a  misrepresentation  as  to  a 
proposition  of  general  law,  when  made  in  deliberate  fraud,  has 
been  held  enough  to  entitle  the  party  deceived  to  relief.'  The 
representation  may  be  made  by  express  words,  there  may,  for 
instance,  be  a  positive  assertion  of  what  is  false,  or  the  sugges- 
tion, as  to  a  fact,  of  that  which  is  not  true.''  Where,  for 
instance,  a  vendor  states  that  there  is  lime-stone  embedded  in  the 
land  sold  which  is  capable  of  producing  lime  of  first  rate  quality 
fit  for  the  London  market,^  or  that  the  land  sold  is  fit  for  build- 
ing purposes®  or  that  the  property  is  let  to  a  most  desirable 
tenant,'  or  that  a  house  is  in  good  repair,^  or  that  it  is  not  damp' 
and  the  drains  are  in  good  order,^"  or  the  cellars  are  dry,^^  and  the 
statement  is  found  to  be  untrue,  the  purchaser  is  entitled  to  resist 
specific  performance,  if  not  wholly  avoid  the  contract.  But  it  is 
worth  repeating,  that  the  assertion  must  be  of  some  fact,  and 
not  be  the  expression  of  what  is  only  the  speaker's  or  writer's 
opinion  or  belief  as  to  some  circumstance  relating  to  the  con- 
tract.^^  A  vague  afBrmatioii  of  the  excellence  of  the  property  sold 
amounts  to  general  laudation,  which  is  permitted  to  the  vendor^' 

1  Lewis  V.   Jones   [1825]  4  B.   &   C,  bettv.Brown  [1831]  8  Bing.,  33   (half- 

506,   512  ;   Uashdall  v.  Ford   [1866]  2  truth). 

Eq.,  750  ;  Fry,  s.  682.     But  see  Eagles-  '  Higgins  v.  Samels  [1862]  2  J.  &  H., 

field  V.Londonderry    [1876]  4  Ch.   D.,  460,  2  KGen-er,890, 

693,  702.  °  Re  Puckett  and   Smith's   Contract 

'  Edwards  v.  McLeay  [1815]    Coop.,  [1902]  2  Oh.,  258. 

308;  Pai-tap  Ohunder  v.  Mohendranath  '  Smith  v.  Land  &  House  Property 

[1889]  17  Oal.,  291,  P.O.;  2  Williams,  V.  Corp.  [1884]  28  Ch.  7,  2  Keener,  913. 

&  P.,  736,  and  oasps  cited  in  n.  (Ji).  '  Orant  v.   Munt   [1815]   G.  Coop., 

'  Hirschfteld  v.  London   etc.  Hy.  Co.  173  ;  Dyer  v.  Hargrave  [1805]   10  Ves., 

[1876]  2  Q.B.n.,  1,  5-6  ;   West  London  505, 

Com.  Bank  v.  Kitson  [1884]  13  Q.  B.D.,  '  Stranqways  v.   Bishop  [1857]  29  L. 

360,  362-3.    Cf.  Sims  v.  Ferrill,  45  Ga.,  T.,  O.  S.,  120. 

585     (misrepresentation    of    law    by  '"  De  Lassalle  v.  Ouildford  [1901]  2 

brother-in-law  to  sister).    Benjamin,  K.  B.,  215. 

Sale,  444-5 ;   1  Story,   Ey.,   207   (Bige-  "  Lamare  v.  Dixon  [1873]   6  H.    L. 

low's  note).  414. 

"  1.0.  A.,  s.   17  (1).     "No  one  can  »"  Fentonv,   Browne  [1807]  14  Ves., 

evade  the  force  of  the    impression  144 ;  Scott  v.  Uanson  [1829]  I  Sim.,  13, 

whiohheknowsanother  received  from  15  ;  Pollock,  Oon.,  (W.  W.),  691  ;   Fry, 

his  words  and  conduct,  and    which  he  s.  672  ;  Benjamin,  Sale,  438  ;    Bellairs 

meant  him  to  receive,  by  resorting  to  v.  Tucker  [1884]   13  Q.  B.  D.,  562  ;   1 

the  literal  meaning  of  his  language  Story,  Mq,  s.  197. 

alone,"  Mieuer  v.  Kussell,  29  Mien.'  "  Simplex  commendutio  non  ohligat, 

229  ;  Pollock,  Con.  (W.  W.),  681 11.  Of.  Dig.  4,  3,  37.     Pei-  Holmes,  J :    "  It  is 

Richardson  v.  Siluester  [1874]  9  Q.  B.,  settled  that  the  law  does   not  exact 

34  (newspaper  advertisement)  ;   Oar-  good   faith    from    a  seller  in    those 
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Representa- 
tion by- 
conduct. 


and   cannot   be   relied   upon  by  the   defendant.      So,    wJaere  a 
small  house  was  described  as  a  desirable  residence  for  a  family 
of  distinction,  the  Irish   court  held  there   was  no  representation 
which  affected  the  contract.^     And  an  American  court  took   the 
same  view  of  a  false  statement  that  a  farm   was   "  full  as  early, 
if  not  earlier,  and  as  well  adapted  to  the  raising  of  early  veget- 
ables, fruits  and  market  produce  as  any  other  land   on    the  west 
end   of   Ijong  Island."^      The   test,   it  has   been  suggested,  is 
whether  what  was  undertaken    or   stated    was    in    the  power  or 
knowledge  of  the  party  making  the  representation.'    A  statement 
of   opinion  may,  however,  involve  the  statement  of  a  fact.     "  If 
the  facts  are  not  equally  known  to  both  sides,"  said  Bowen,  L.  J., 
"then  a  statement  of  opinion  by  the   one    who   knows  the   facts 
best  involves  very   often    a    statement  of  a  material  fact,  for  he 
impliedly  states  that  he  knoWs  facts  which  justify  his  opinion.'"* 
The  representation  may,  again,  be  made  by  conduct.     There 
may,    e.g.,   be    "  the  active  concealment  of  a  fact  by  one  having 
knowledge  or  belief  of  the  fact,"  ^  or  "  there  may    be   any    other 
act   fitted  to  deceive,"^  or  "  any  such  act  or  omission  as  the  law 
specially  declares  to  be   fraudulent."  '     Where   a   seller   adopts 
contrivances   to   hide   the   defects   of  goods  sold,^  or  papers  or 
paints  a  wall  which  is  cracked,*  or  industriously  conceals  a  wall 
which  has  to  be  maintained  to  protect  the  estate  from  the   river 
Thames,'"   there  is    "  aggressive   deceit" "   against   which    the 
defendant  is  entitled  to   be   relieved.     And  any  conduct  calcu- 
lated to  mislead,  say,  a  purchaser  with  respect  to  some    material 


vague  commendations  of  his  wares 
which  manifestly  arc  open  to  differ- 
ence of  opinion,  which  do  not  imply 
untrue  assertions  coiicerliing  matters 
of  direct  observation  and  as  to  which 
it  always  has  been  understood  the 
world  over,  that  such  statements  are 
to  be  distrusted."  Demirigx.  Darling, 
148  Mass.,  504  ;  Pollocli,  Cnn  ,  (W.W.), 
690,  17.  4  ;  Kerr,  Fraud,  4th.  ed.  51  sqq.; 
Benjamin,  dale,  449;  1  Story,  Eq.,  s.  201. 

'Magennis  v.  Fallon  [1828-9]  2 
Moll.,  561,  587. 

'  Taylor  v.  Fleet,  i  Barb.,  05 ; 
Waterman,  431,  n.  4. 

'  Waterman,  429-30. 

'  Smith  V.  Liiiid  &  House  Prop. 
Corp.  [1884]  28  Ch.  D.,  7,  15,  3  Keener, 
613,  1  Btory,  Eq,,  206  (Bigelow's  note) ; 


2  Pomeroy,  Eq.  J.,  s.  878 ;  2  Cooley, 
Torts,  925;  Hicks  v.  Stevevs  [1887] 
121  111.  186,  3  Keener,  620.  Cf.  Haygarth 
V.  Wearing  [1871]  12  Eq.,  320,327-8; 
Kerr,  Fraud,  4th.  ed.  50  ;  9  Cyc.,  416-8. 

'  I.  C.  A.,  s.  17  (2). 

■  Ibid,  (4). 

'Ibid,  (5). 

*  Benjamin,  Sale,  449. 

'Sugden,  F.  &P.,  333,  335. 
"Shirley  v.  Stratton  [1785]  1  Bro. 
Ch.,  440.  1  Ames,  362  ;  of.  S.  R.  A.,  s, 
22,  ill.  (c).  Cf.  also  I.  C.  A.,  s.  19,  ill. 
(d)  (purchaser  taking  means  to  con-, 
ceal  vein  of  ore  on  seller's  estate). 

"2  Williams  V.  &  P.,  687  citing 
Waltem  v.  Morgan  [1861]  3  DeG.  K,  & 
J.,  718,  724,  and  Couks  v.Boswell  [1886] 
11  A.  C,  232,  235-6. 


DUTY   OF   DISCLOSURE. 


221 


fact,  or  to  divert  him  from  inspection  or  enquiry,  which  would 
discover  a  defect  known  to  the  vendor,  is  equally  fi-audulent, 
and  would  entitle  the  former  to  resist  specific  performance  of 
the  contract  of  sale.  Where  therefore  a  money-lender,  who  had 
become  notorious  for  harsh  and  oppressive  dealing,  attracted  a 
borrower  by  advertising  in  an  assumed  name,  the  contract  was 
held  to  be  tainted  by  fraud. ^  Dealing  with  property  as  one's 
own  is  equivalent  to  a  representation  of  ownership.^ 

Here  must  be  noticed  the  cases  where  the  representation 
may  be  said  to  be  of  a  negative  character,  inasmuch  as  it 
arises  out  of  silence  preserved  by  a  party.  "  It  is  of  the  greatest 
importance,"  said  Lord  Romilly,  "  that  it  should  be  understood 
that  the  most  perfect  truth  and  the  fullest  disclosure  should 
take  place  in  all  cases  where  the  specific  performance  of  a 
contract  is  required,  and  that,  if  this  fails,  even  without  any 
intentional  suppression,  the  court  will  grant  relief  to  the  man 
who  has  been  thereby  deceived,  provided  he  has  acted  reason- 
ably and  openly."  ^  But  there  is  no  iiniversal  duty  to  give 
information,"*  simple  reticence  does  not  amount  to  legal  fraud, 
however  it  may  be  viewed  •  by  moralists.^  Mere  silence,  there- 
fore, as  to  facts  likely  to  affect  the  willingness  of  a  person 
to  enter  into  a  contract  is  not  fraud,  unless  the  circums- 
tances of  the  case  are  such  that,  regard  being  had  to  them, 
it  is  the  duty  of  the  person  keeping  silence  to  speak,  or  unless 
his  silence  is,  in  itself,  equivalent  to  speech.^  The  obligation 
to  speak  is  at  the  root  of  this  proposition.'  Sir  Edward  Fry  has 
carefully  analysed  the  cases  where  this  obligation  has  been  held 
to  arise,  and  he  has  grouped  them  in  six  classes  :^ — 

(i)  ■"  Where     the   parties    to   a    contract    stand    in   some 


street  [1899]    2    Q.B., 
[1883]  59  Wis., 


'  Gordon 
641. 

'Potter  V.   Taggart 
1,  3  Keener,  676. 

^  Baskcomb  v.  Beckwith  [1869]  8  Eq., 
100,  2  Keener,  968. 

-  Pollock,  I.O.A.,  81. 

'Per  Campbell,  L.  C,  Walters  v. 
Morgan,  supra,  718,  723.  Per  Lord 
Chelmsford  :  •'  1  am  not  aware  of 
any  case  in  which  an  action  of  law 
has  been  maintained  against  a  person 
for  an  alleged  deceit,  charging  merely 


Silence. 


Obligation 
to  speak. 


(i)  Fiduciary 
relationship. 


his  concealment  of  a  material  fact 
which  he  was  morally  but  not  legally 
bound  to  disclose."  Peek  v,  Ourney 
[1873]  6  H.  L.,  390. 

"  I.  C.  A.,  s.  17,  expln. ;  1  Story,  Eq., 
s.  207  ;  2  Pomeroy,  Eq.  J.,  s.  901 ;  1 
Bigelow,  Eraitd.  597.  Cf.  Joy  v.  Sri- 
imth  [1904J  1  C.  L.,  J.,  23. 

',Cf.  per  Chitty,  J.,  Turner  v.  Oreen 
[1895]  2  Ch.,  205,  I  Amos,  366. 

'  Fry,  ss.  706-712,  pp.  808-313.  Cf.  2 
Pomeroy,  Eq.  J.,  s.  902. 
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pre-existing  relationship  to  one  another  of  a  fiduciary  character, 
they  can  only  deal  after  the  most  full  disclosure."  '  Therefore, 
where  A  sells  by  auction  a  horse  to  B,  his  daughter,  who  has  just 
come  of  age,  the  relation  between  the  parties  is  such  as  to  make 
it  A's  duty  to  tell  B  if  the  horse  is  unsound.^  The  relations  of 
trustee  and  beneficiary,  guardian  and  ward,  solicitor  and  client, 
partner  and  partner,  principal  and  agent,  are  all  of  fiduciary 
character.  But  the  fiduciary  relation  need  not  necessarily  be 
pre-existent  and  independent  of  the  transaction  in  question. 
Where  the  seller,  e.g.,  sees  that  the  buyer  is  trusting  him,  and 
must  trust  him,  and  is  being  deceived  by  falsehoods  which  he 
has  himself  set  afloat,  and  that  if  he  does  not  remove  the  decep- 
tion, he  or  those  whom  he  represents  (say,  his  principal,  if  he  is 
an  agent)  can  make  a  profit  out  of  it,  the  seller  is  under  a  duty 
of  disclosure  and  cannot  innocently  be  silent.'  The  transaction 
in  its  essential  nature  may  not  be  fidiiciary,  but  a  trust  may  be 
expressly  reposed  or  necessarily  implied  from  the  circumstances 
of  the  case.  In  such  a  case,  there  will  be  a  duty  of  disclosure 
on  the  part  of  the  person  trusted.* 
(ii)  Antece-  (ii)  "  Sometimes   the  obligation  -to  disclose   may  even  arise 

wrong.  £j,Qjj^  g^j^  antecedent  wrong  done  by  the  one  party  to  the  other."  * 
A  good  illustration  of  this  is  afforded  by  the  case  of  Foihergill 
V.  Phillips.^  The  object  of  the  bill  was  to  compel  the  specific 
performance  of  an  agreement  by  thePhillipses  to  convey  a  farm 
to  the  Tredegar  Iron  Co.  At  the  time  the  agreement  was  made 
this  colliery  company  had,  unknown  to  the  defendants,  tres- 
passed upon  their  farm  below  the  surface  and  taken  out  upwards 
of  2,000  tons  of  coal.  The  proposal  of  the  company  therefore 
to  purchase  involved  a  buying-up  of  rights  which  the  owners 
had  acquired  against  it,  and  of  which  the  owners  were  not 
aware.  Lord  Chancellor  Hatherley,  in  sustaining  a  decree 
dismissing  the  bill,  remarked,  "If  a  man  knows  that  he  has 
committed  a  trespass  of  a  very  serious  character  upon  his 
neighbour's  property,  and  finding  it  convenient  to  screen  himself 

»  Pry,  s.  706,  p.  308."  cases  are  collected  ;  9  Cyc,  414-5. 

'  I.  C.  A.,  s.  17,  ill.  (b).  '  Fry,  s.  707,  p.  308. 

'  Keen  v.  James  [1885]  39  N.  J.  Bq.,  "  [1871]  6  Oh.   Ap.,  770,  1  Ames,  368 

527,  3  Keener,  594.  Distinguish  Bayivood   v.  Cope  [1858] 

'  2   Pomeroy,  Eq.  J.,  s.  902,  where  25  Beav.,  140. 
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(iii)  Uber- 
rimm  fldei. 


from  the  consequences,  makes  a  proposal  for  the  purchase  of 
that  property,  he  certainly  ought  to  communicate  to  the  person 
with  whom  he  is  dealing  the  exact  state  of  the  circumstances 
of  the  case."  ' 

(iii)  Where  contracts  are  uherrimce  fidei,  they,  by  their  very 
nature,  require  a  full  .  disclosure  of  all  material  facts  by  one 
contracting  party  to  another.^  Such  are  contracts  of  insurance  or 
for  the  formation  of  a  partnership.  So,  as  between  a  company 
and  its  would-be  share-holders,  an  obligation  to  disclosure  of  all 
material  circumstances  has  been  held  to  arise,^  and  in  the  case 
already  quoted  from,  the  Lord  Chancellor  said,  "  This  court 
requires  the  utmost  good  faith  between  buyer  and  seller,  and 
will  not  specifically  enforce  a  contract  which  is  not  entirely 
according  to  good  faith."  ''  A  trade  usage  may,  again,  impose  a 
duty  to  disclose  particular  defects  in  goods  sold,  or  the  like.  In 
such  a  case,  the  omission  to  mention  a  defect  may  be  tantamount 
to  an  assertion  that  it  does  not  exist.^  But  it  is  doubtful  if  the 
rule  can  be  generally  affirmed  in  respect  of  every  contract  for 
the  sale  of  a  chattel  having  a  latent  defect.  Sir  Edward  Fry  J-^*®?*  ^^- 
seems  to  favour  this  view,  but  the  authority  which  he  cites  does  lity. 
not  go  the  whole  length.  That  was  a  case  where  a  gun  which 
had  been  manufactured  to  order  turned  out  defective,  and  the 
maker  used  a  contrivance  to  conceal  the  defect.  Now,  the 
maker  may  be  under  a  duty  to  disclose  latent  defects  known  to 
him,  when  he  has  made  an  article  to  order.    There  is  an  implied 


■  6  Ch.  Ap.  779. 

'  Brownlie  v.  Campbell  [1880]  5  A. 
C,  954.  See  Pollock,  Con.  (W.  W.), 
656,  s.  99  ;  Joel  v.  Lmv  U.  C.  Ins.  Co. 
[1908]  2  K.  B.,  431. 

'  Central  Ry.  Co.  of  Venezuela  v. 
Kisch  [1867]  2  H.L.,  99. 

■'  Fothergill  v.  Philips,  supra.  Per 
Story,  J.,  "  It  is  equally  promotive  of 
sound  morals,  fair  dealing,  and  public 
justice  and  policy,  that  a  vendor 
should  distinctly  comprehend,  not  only 
that  good  faith  should  reign  over  all 
his  conduct  in  relation  to  the  sale, 
but  there  should  be  the  most  scrupu- 
lous good  faith,  an  exalted  honesty,  or, 
as  it  is  often  felicitously  expressed, 
uberrima  fides,  in  every  representation 
made  by  him  as  an  inducement  to  the 
gale.    He  should  literally  in  his  repre- 


sentations tell  the  truth,  the  whole 
truth  and  nothing  but  the  truth." 
Doggett  v.  Emerson,  3  Story,  733 ; 
Waterman,  416,  jj.1.  The  vendor  is 
bound  to  inform  the  purchaser  of  all 
the  incidents  to  -whioh  the  property  is 
subject  in  language  intelligible  to  the 
common  understanding ;  Slieard  v. 
Veiiables  [1867]  36  L.J.  Ch.,  922.  Of. 
King  v.  Knapp,  59  N.Y.,  462. 

'  Jones  V.  Bowden  [1873]  4  Taunt., 
847,  14  R.R.,  683. 

'  Horsfall  v.  Thomas  [1862]  1 H.  &  C, 
90.  This  case  was  dissented  from  by 
Cockburn,  C.J.,  Smith  v.  Eughes  [1871] 
6  Q.B.,  605.  See  also  Benjamin,  Sole, 
493.  But  cf.  Coaks  v.  Boswell,  supra, 
and  cases  cited  in  n.  (2)  infra ;  also, 
Pollock,  Torts,  298 ;  2  Williams,  V.  &  P., 
686  n. 


view. 
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warranty  in  such  a  case  that  the  article,  when  made,  shall  be 
reasonably  fit  for  the  purpose  for  which  it  is  ordinarily  used  or 
has  been  specially  ordered.^  But  no  warranty  of  quality  is 
necessarily  implied  by  a  mere  sale,  and  in  the  view  of  the 
common  law  courts  in  England  nothing  seems  to  have  turned 
upon  the  fact  that  a  defect  of  quality  not  discoverable  by 
inspection  was  or  was  not  known  to  the  seller.^ 
Lojci  St.  Lord  St.  Leonards  observed,  with  reference  to  a  case  where 

l'.^<^*"'<ls'  the  seller  knew  of  the  defect,  and  did  not  disclose  it,  although 
he  also  knew  that  the  purchaser  could  not  by  any  attention 
whatever  possibly  discover  it, — "In  such  a  case,  no  artifice 
need  be  resorted  to  by  the  seller  to  conceal  the  defect  from  the 
purchaser,  and  yet  the  man  who  sells  such  a  subject  with  all  its 
faults'  without  disclosing  the  concealed  one,  seems  only,  in  a 
moral  view,  on  a  level  with  him  who,  making  a  similar  sale  of  a 
subject,  where  a  defect  might  by  diligence  be  discovered,  resorts 
to  artifice  to  prevent  the  purchaser  from  coming  to  the  knowledge 
of  it.  The  question  is  not  of  more  or  less  of  turpitude,  but 
whether  in  either  case  a  fraud  has  not  been  committed.  The 
rule  is  not  that  the  seller  may  use  his  skill  to  conceal,  and  that 
the  purchaser  is  to  use  his  to  discover  the  defects.  The  dis- 
tinction, therefore,  is  a  thin  one  between  a  man,  who  has  plastered 
over  a  rent  in  the  main  wall  and  papered  it  over,  and  then 
sells,  subject  to  all  faults,  knowing  that  the  purchaser  cannot 
discover  this  fatal  one,  which  he  does  not  point  out,  and  a  man 
who,  knowing  that  the  defect  is  thus  concealed  sells  the  estate 
with  all  its  faults  without  disclosing  this,  which  he  knows 
cannot  be  discovered  ;  in  either  case  the  purchaser  is  deceived. 
In  the  first  case,  no  doubt,  the  seller  by  his  act  hides  the  defect, 
but  there  is  no  positive  fraud  in  hiding  the  defect ;  fraud 
is  committed,  or  at  least  consummated,  when  the  seller,  by  his 
silence,  induces   the   purchaser   to   buy  without  the   means  of 

'Benjamin,   Sale,  634;   2  Williams,      ranties,  see  Sale  of  Goods  Act,  ss.  13-5. 
V.  &  P.,  682,  n  (k) ;  Randall  v.  Neivsom      Of.  I.  C.  A.,  ss.  110-6. 
[1S77]    2   Q.B.D.,    102  ;   Jones   v.  Just  '  On  a  sale  "  with  all  faults,"  about 


[1868 


3  Q.B,,  197,  203.     Of.  I.C.A.,  s.  114.      which  more  hereafter,  see  Baglehole  v. 


'  Cf.  Parkinson  v.  Lee  [1802]  2  East,  Walters  [1811]  3  Camp,,  164  ;  Pickering 

314:   Bywatei-   v.   Richardson  [1834]  1  v.  Dowson  [1813]  4  Taunt.,  779 ;  Ward 

A.&B.,508  ;  Chanter  v.  Hopkins  [1838]  v.  flobbs  [187S]  4  A.  C,  13  ;  Benjamin, 

4M.  &  "W.,  399.    As  to  implied  war-  Sale,  489-90  ;  Kerr,  Jraiid,  4th.  ed.74. 
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knowledge.  Now,  in  this  respect  the  sellers  in  the  two  cases 
are  upon  a  par,  for  each  is  aware  that  the  defect  is  hid,  and 
each  is  silent.  Can  it,  in  point  of  honesty,  matter  that  the  one 
covered  the  defect,  and  that  the  other  onlj'  knew  that  it  had 
been  covered  ? ' 

Some  eqiiitj'  judges  have,  accordingly,  suggested  the  rule  Later  Eng- 
that  a  latent  defect  of  quality,  which  is  not  discoverable  by  any  ip^jn/""' 
inspection  or  inquiry  that  a  prudent  purchaser  might  reasonably 
be  expected  to  make,  and  is  known  to  and  not  disclosed  by  the 
vendor,  is  a  good  ground  for  refusing  to  grant  specific  perform- 
ance at  the  vendor's  suit.'  Where  the  means  of  information 
are  not  equaHy  accessible  to  both  parties,  one  has  to  rely  upon 
the  other,  and  the  doctrine  of  caveat  emptor  seems  inapplicable  ; 
the  purchaser  cannot  look  out  for  wliat  he  cannot  have  knowledge 
of.^  But  it  is  open  to  question  if  modern  English  authorities 
support  the  rule  in  its  broad  form.  The  question  was  much 
discussed  by  Chitty,  J.,  in  the  case  of  Turner  v.  Green^  The 
application  there  was  to  enforce  the  terms  of  ah  agreement  to 
compromise  an  action  which  the  defendant  pleaded  was  not 
binding  upon  him,  on  the  ground  of  the  suppression  of  a  material 
fact.  It  appears  that  at  the  time  when  this  compromise  was 
entered  into  and  signed  by  tlie  defendant,  he  was  not  aware  that 
certain  preliminary  proceedings  in  the  action  had  terminated 
in  his  favour,  though  that  fact  was  known  to  the  solicitor  who 
was  acting  for  the  plaintiff.  Chitty,  J.,  held  that,  as  there  had 
been  no  overreaching  by  the  plaintiff's  solicitor  and  no  mislead- 
ing conversation,  it  was  a  case  of  nlere  silence,  where  there  was 
no  duty  to  disclose,  and  there  was  not  sufficient  ground  for 
refusing  specific  performance.  So,  in  the  later  case  of  Green- 
halgh  v.  Brindley,^  specific  performance  was  enforced  at  the 
suit  of  a  vendor,  who  had  sold  a  house  with  windows  overlooking 
a  stranger's  land,   but  had  deliberately  omitted  to  mention  that 

'■  Sugden,  V.  &  P.,  333-4.     "  Common  201,  207,  2  Keener,  867. 

honesty  in  such  a  case  requires  a  man  '  The  Olandeboye  [1895]  70  Fed.,  R  , 

to    speak   out"    says    the    Missouri  680,  H.  &  W.,  783. 

Court,  Mc  Adams  v.  Gates,  21  Mo.,-323;  '  [1859]  2-Ch.,  205,  1  Ames,  364.  Kerr, 

2  Cooley,   Torts,  909  ;   Lawson,   Con.,  Fraud,  4th  ed.  65. 

s.  233.    Cf.  Benjamin,  Sale,  627.  '  [1901]  2  Ch.,  324.    Costs,  however. 

'  Lucas  V.James  [1849]  7  Hare,  410,  -were  refused  to  the  successful  plaintiff 

418 ;  Bope  v.  Walter  [1899]  1  Ch.,  879,  In  this  case. 
883.    Cf.  Cook  V.  Waugh  [1860]  2  Giff., 

29 
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he  only  enjoyed  access  of  light  by  the  stranger's  license  under 
a  deed.  As  the  land  was  not  the  vendor's  own,  there  conld  be 
no  implied  warranty  regarding  the  access  of  light.  Mr.  Cyprian 
Williams  accordingly  suggests  that  the  rule  is  properly  subject 
to  the  qualification  that  the  defect  must  be  such  as  will  materially 
Indian  law,  interfere  with  the  enjoyment  promised  by  the  covtract  or  the 
28  (h).  '  '  vendor's  representation,  or  the  concealment  must  be  fraudu- 
lent.^ But  I  conceive  that  the  drafters  of  the  Indian  Specific 
Relief  Act  were  of  one  mind  with  Lord  St.  Leonards  upon 
this  question.  Tlie  words  of  section  28 — "specific  performance 
of  a  contract  cannot  be  enfoi'ced  against  a  party  (h)  if  his 
assent  was  obtained  by  the  misrepresentation  (whether  wilful 
or  innocent),  concealment,  circiimvention  or  unfair  practices, 
of  any  party  to  whom  performance  would  become  due  under 
the  contract,  or  by  any  promise  of  such  pai  ty  which  has  not  been 
substantially  fulfilled  " — are  surely  wide  enough  to  cover  the 
case  put  by  Lord  St.  Leonards.  Section  55  of  the  Transfer 
of  Property  Act,  in  formulating  the  duty  of  the  vendor  of 
immoveable  property  to  disclose  all  material  defects,  does  nol 
make  any  reservation  in  favour  of  latent  defects  known  to  the 
vendor.  Besides,  it  must  be  borne  in  mind  that  specific  per- 
formance is  a  discretionary  relief  and  may  be  refused  upon 
equitable  grounds  of  hardship  or  unfairness,^  of  which  more 
anon. 
(iv)  Course  (iy)     The  obligation  to  disclose  may  arise  from  the  course  of 

tion.  the  negotiation-  itself.^     Lord  Blackburn  said,   "  When  a  state- 

ment or  representation  has  been  made  in  the  bona  fide  belief 
that  it  is  true,  and  the  party  who  has  made  it  afterwards  comes 
to  find  out  that  it  is  untrue  and  discovers  what  he  should  have 
said,  he  can  no  longer  honestly  keep  up  that  silence  on  the 
subject  after  that  has  come  to  his  knowledge,  thereby  allowing 
the  other  party  to  go  on,  and  still  more  inducing  him  to  go  on, 
upon  a  statement  which  was  honestly  made  at  the  time  when 
it  was  made,  but   which  he  has  not   now   retracted   wheii   he 

■  2  Williams,  V.  &  P.,  683.    In  Baker  '  Cf.  S.R.A.,  s.  22  ;   EUard  v.  Lord 

v.Cartwright  [1861]  10  C.  B.  N.  8.  124,  Llandaff  [1810]   1    Ba.   &   Be.,   241,   1 

Cockburn,  C.  J.,  held  that  a  promise  Ames,  363. 

to  marry  a  woman,  whose  unehastity  '  Kry,  s.  709,  p.  309. 
was  not  disclosed,  might  be  avoided. 
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has  become  aware  that  it  can  be  no  longer  honestly  persevered 
in.  That  would  be  fraud  too,  I  should  say,  as  at  present 
advised.'  And  I  go  on  further  still  to. say,  what  is  perhaps  not 
quite  so  clear,  but  certainly  it  is  my  opinioni  where  there  is  a 
duty  or  obligation  to  speak,  and  a  man  in  breach  of  that  duty 
or  obligation  holds  his  tongue  and  does  not  speak,  and  does 
not  say  the  thing  he  was  bound  to  say,  if  that  was  done  with 
the  intention  of  inducing  the  other  party  to  act  upon  the  belief 
that  the  reason  why  he  did  not  speak  was  because  he  had 
nothing  to  say,  I  should  be  inclined  myself  to  hold  that  that 
was  fraud  also."^ 

It  is  important  to  note  here  that  the  old  adage  applies, 
ois.,  that  half  the  truth  is  a  lie.^  Silence,  therefore,  is  equi- 
valent to  misrepresentation,  if  the  withholding  of  that  which 
is  not  stated  makes  that  which  is  stated  absolutely  false.* 
Suppressio  veri  may  thus  amount  to  suggestio  falsi.  A  man 
may  be  under  no  duty  to  speak,  but  if  he  does  speak,  he  must 
Speak  out  and  tell  the  whole  truth.  For,  a  partial  statement 
may  be  literally  true  but,  unless  supplemented,  may  be 
substantially  untrue.^  Where,  e.g.,  an  intending  lender  des- 
cribed a  transaction  to  proposed  sureties,  the ,  latter  might 
understand  the  description  as  a  representation  that  there  was 
nothing  in  the  transaction  put  of  the  ordinary.^  One  party 
cannot  be  permitted  to  let  the  other  party,  proceed  on  an  erro- 
neous belief  to  which  his  acts  have  contributed.'  Where, 
therefore,  B  says  to  A,  who  has  a  horse  to  sell,  "  If  you  do  not 
deny  it,  I  shall  assume  that  the  horse  is  sound,"  and  A  says 
nothing,  A'a  silence  is  equivalent  to  speech.^ 

So,    while   each   party   must   take   care    not  to, say  or  do 


1  Cf.  2  Poaieroy,  Eq.  J.,  s.  888,  p. 
1584;  Train  v.  Baring  [1864]  4  DeG. 
J.  &  S.,  318,  329. 

'Broiunlie  v.  Campbell  [1880]  5 
A.C.,  925,  950.  Cf.  Heynell  v.  Sprye 
[1852]  1  DeG.  M.  &  G.,  660,  709,  42 
E.R.,  729. 

'  Hadley  v.  Clinton  Importing  Co., 
13  Ohio  St.,  502,  513.  Cf.  Ghtckstein 
V.  Barnes  [1900]  A.G.,  240,  250. 

'Peek  V.  Gurney-  [1873]  6  H.L., 
377,  390,  403. 

'  Peek  V.  Qurney,  supra  ;  Oreenwood 


Halt  the 
truth  is  a 
lie. 


Mistaken 
impressions. 


V.  Leather  Shod  Wheel  Co.  [1900] 
A.C.,  4?1,  434;  Tapp  v.  Lee' [1803]  3 
Bos.  &  P.,  367,  371 ;  Central  By.  Co.  v. 
Jfiscfi  [1867]  2  H.  L.,  99,  113.   . 

'Le^  Y.Jones  [1863]  17  C.B.,  N.S., 
482,  50S.. 

'  mil  V.  Gray  [1816]  1  Start.,  434, 
expld.  in  Keates  v.  Earl  Oadogan 
[1851]  10  C.B.,  591,  600. 

»  I.  C.  A.,  s.  17,  ill.  (c).  Cf.  Andrew  v. 
Aitken  [1882]  2.2Ch.  D.,  218  (assump- 
tion not  corrected). 
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anything  tending  to  impose  upon  the  other,'  neither  party  is 
bound  to  remove  mistakes  to  which  he  has  not  contributed.^ 
A  vendor  of  immoveable  property,  for  instance,  may  be  aware 
that  the^  purchaser  has  got  certain  mistaken  impressions  about 
the  quality  of  the  property,  but  he  is  not  bound  to  disclose  his 
mind.^  And  it  does  not  alter  the  case  that  the  purchaser  be- 
lieves that  the  vendor  is  warranting  the  quality  of  the  thing 
sold/  But  if  the  vendor  knows  that  the  purchaser  is  labouring 
under  this  latter  belief  and  yet  takes  no  steps  to  remove  it,  but 
agrees  to  the  contract  without  the  intention  of  warranting 
according  to  the  purchaser's  expectation,  the  vendor's  conduct 
is  fraudulent  and  vitiates  the  contract.*  The  same  observation 
applies  to  a  case  where  a  party  unconditionally  accepts  an 
offer,  knowing  there  is  a  mistake  in  its  terms,  with  the  inten- 
tion of  taking  advantage  of  the  mistake.^ 
flnen"  *'°  (v)  An.  obligation   to  disclose   may   be    subsequent   to   the 

obiigatipn.  contract,  and  may  arise  out  of  it.'  E.g.,  a  vendor  of  immove- 
able property  is  bound  honestly  to  disclose  his  title.  But 
non-performance  of  such  a  duty  does  not  affect  the  formation 
of  the  contract. 

I  should,  however,    here   point   out   that  even  prior  to  the 
formation  of  the  Contract,   a   vendor   in   England   is   bound   to 

Latent    de-    disclose  a  latent  defect  in  the  title  to,  as  distinguished  from   one 
feet  mtitle.      .  t         r     i  i  ■ 

in  the  quality  of,  the  subject-matter  of  the  sale.     The   vendor's 

title  is  a  matter  which  is  exclusively  within  his  own  knowledge, 

and  he  is  bound  to  state  it   fairly.     His  suppression  of  a   fact 

material    to  the  title   may,   according  to  the  degree  in  which  it 

affects  the  title,  be  a  ground  for  resisting  the  specific  performance 

of  the  contract  or  for  avoiding  it  altogether.^     Where  there  are 

unusual   covenants  in   a  lease,  for   instance,   it  is  essential  for 

the  purchaser  to  know  them,   and    the   seller  cannot   maintain 


*  laidlaiu  V.  Organ  [1817]  2  Wheat.,  °  Tamplin  v.  Jame?    [1880]   IB  Ch. 

178,  195,  H.  &  W.,  282.  D.,  215,  221 ;  Paget  v.  Murshall  [1884] 

'  Smith  V,  Hughes  [1871]  6  Q.  B.,  597,  28  Ch.  D.,  225,  265. 

607.                                               <..  '  Fry,  s.  711,  p.  310. 

"  Keates    v.    Cadogan,    supra.;  Ed-  '  Edwards  v.  Wickwar  [186(;]  1  Bq., 

irards-Wood  v.  Marjoribanks  [I860]  7  68 ;     Re    Uaedicke    &   Lipski's   Gon- 

H.  L.  C,  806,  809.  tract  [1901]  2  Ch.,  666  ;  Carlish  v  Salt, 

'  Smith  V.  Hughes,  supra.  [1906]  1  Ch.,  335;  2  ■Williams,  V    &  P, 

'  Ibid.  C(.  Goodenow  v, .  Oiufis,  18  685  n. 
Mich.,  298. 
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silence  as  to  their  existence.'     This  matter,  however,  is  the  sub- 
ject-matter of  legislation  in  India,  and  this  brings  vis  to  class. 

(vi)  Where  the   obligation    to  disclose  arises  from  statute.^    (vi)  statu- 
re      .         *;-     itiT-i.'xf  p         (»T-»  *^  .  torv  obliga- 

Section  55  of  the  Indian  iransier  or  rroperty  Acf*  requires  a  tion 
seller  of  immoveable  property  to  disclose  to  the  buyer  "  any 
material  defect  in  the  property  which  the  buyer  could  not  with 
ordinary  care  discover,"  and  the  buyer  to  disclose  to  the  seller 
"  any  fact  as  to  the  nature  or  extent  of  the  seller's  interest  in  the 
property  of  which  the  buyer  is  aware,  but  of  which  he  has 
reason  to  believe  that  the  seller  is  not  aware,  and  which 
materially  increases  the  value  of  such  interest."  Omission  to 
make  such  disclosures  is  declared  to  be  "  fraudulent."  * 

Where  there  is  no  duty  to  speak,  silence  is  both  innocent 
and  safe.^  Except  under  exceptional  circumstances,  it  is  the 
right  of  every  man  to  keep  his  business  to  himself.^  In  all 
ordinary  transactions  of  sale,  the  maxim  Gaveat  emptor''  applies.^  Caveat 
"  It  is  the  general  policy  of  the  law,"  says  W.  W.  Story.  "  in 
order  to  induce  vigilance  and.  caution  and  thereby  to  prevent 
those  opportunities  of  deceit  which  lead  to  litigation,  to  throw 
upon  every  man  the  responsibilities  of  his  own  contracts  and  to 
burden  him  with  the  consequences  of  his  careless  mistakes.' 
Where  A  and  B  being  traders,  enter  upon  a  contract,  and  A 
has  private  information  of  a  change  in  prices  which  would  affect 
B's  willingness  to  proceed  with  the  contract,  A  is  not  bound  to 
inform  B,"  eyen,  it  seems,  though  B  expressly  asks  for  informa- 
tion."    The    purchaser    should    inspect    and    make    his   own 

'^  Brewer    v.  Brown    [1884]   28  Oh.  The  Olandebd'ge  [1895]  10  Fed.  K.,  631 

D.,  309.  H.  &  W.,  778. 

'  Fry  s    712,  pp.  310-1,  where  the  "  Edwards-Wood    v.     Marjoribanks 

English  Companies  Acts  of  1867  (s.  38)  [1860]  7  H.  L.  C,  806.    Cf.  I.  0.   A.,  s. 

ana  1900  (s.  10)  are  referred  to.  17,  ill.  (a)  :  "  A  sells,  by  auction,  to  B  a 

'-Act  IV  of  1882.    Cf.  I.  C.  A.,  s.  109.  horse  which  A  knows  to  be  unsound. 

■*  T.   P.  A.,  s.  55.     This,  along  with  A  says  nothing  to  B  about  the  horse's 

3.  53,  is  an  instance  of    "acts    and  unsoundness.    This  is  not    fraud    in 

omissions    specially  declared    to   be  A." 

fraudulent"  within  the   meaning    of  "  Law  of  Contracts,  a.  Qii  {ap.  Fry, 

I.  C.  A.,  s.   17(5).      Cf.     also     Indian  s.    713,    p.    311);    People's    Bank     v. 

Insolvent  nebtors  Act  (11  &   12  Vict.,  Bogart  [l880].81  N.  Y.,  101,  3  Keener, 

s.   21),  ss.  9,  24.     Manmohaii  Das  v.  581. 

Macleod  [1902]  26  Bom.,  765.  '"  I.  0.  A.,  s.  17,  ill.  (cJ). 

'  ChMdwickv.  Manning  [Vi%]  A.  C,  '^  Laidiaio  v.  Organ,  supra  (contract 

238.         *  to  sell   tobacco  after    conclusion  of 

'  Neill  V.  Shamburg    [1893]    158    Pa.  peace  in  war  of  1872,  buyer  knowing, 

St.,  263,  3  Keener,  606.  and  seller  not,  that  peace  had  been 

'  Broom,    Legal    Maxims,   589    sqq.  concluded). 
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enquiries,  and  he  cannot  be  relieved  against  patent  defects.' 
The  vendor  is  also  expected  to  know  all  that  is  material  about 
his  own  property.^  It  has,  consequently,  been  held  that  mere 
silence  on  the  purchaser's  part  as  to  some  fact  known  to  him 
alone  and  enhancing  the  value  of  the  property  sold  {e.g.,  the 
existence  of  valuable  minerals)  is  no  bar  to  specific  perform- 
ance.^ But  the  maxim  is,  Aliud  est  celare,  aliud  tacere.*  "  A 
nod,  or  a  wink,  or  a  shake  of  the  head,  or  a  smile  from  the 
purchaser,  intended  to  induce  the  vendor  to  believe  the  exist- 
ence of  a  non-existing  fact,  which  might  influence  the  price 
of  the  subject  to  be  sold,  is  a  fraud  at  law.  So  a  fortiori,  would 
a  contrivance  on  the  part  of  the  purchaser,  better  informed  than 
the  vendor  of  the  real  value  of  the  subject  to  be  sold,  to  hurry 
the  vendor  into  an  agreement  without  giving  him  the  oppor- 
tunity of  being  fully  informed  of  its  real  value,  or  time  to 
deliberate  and  take  advice  respecting  the  conditions  of  the 
bargain."  *  There  are  many  duties  that  belong  to  the  class  of 
imperfect  obligations  which  are  binding  in  conscience,  but 
which  human  laws  do  not,  and  cannot,  undertake  directly  to 
enforce.  It  by  no  means  follows,  however,  that  when  the  aid 
of  a  court  of  equity  is  sought  to  carry  into  execution  such  a 
contract,  the  principles  of  ethics  will  not  have  a  more  extensive 
sway.^  It  requires  less  strength  of  case  on  the  side  of  the 
defendant  to  resist  an  action  for  specific  performance  than  it 
doea  upon  the  part  of  the  plaintiff  to  enforce  it.'  We  shall 
therefore  find  that  a  purchase  made  with  a  reservation  of 
superior  knowledge, — where,  in  fact,  the  purchaser  took  an 
undue  advantage  of  his  position  and  knowledge,' — has  been 
not  unoften  deemed  to  be  of  too  sharp  a  character  to  be  aided 


1  Hors^all  v.  Thomas,  supra  ;  Dxjer  v.  v.  Harvey  [1821]  Jac.,  569  ;  Damhmann 

Uargrave,  [1805]  10  Ves.,  505.  v.  SchiiUwg,  75  N.  Y.,  55,  61. 

-  2  Pomeroy,  JBq.,  <7.,  903,  p.  1615.  *  Per    Lord    Campbell,    Walters    v. 

'  Fox  V.  Mackreth,  [1788-91]  2  Bro.  Morgan  [1861]  3  DeG.  B".  &  J-,  724. 

Ch:,  400,  420,  2  Wh.  &  T.,  8th  ed.  722  :  Cf.    Sibimm   v.    Bush,  23   Mich.,  99  ; 

Walters  v.  Morgan  [1861]   3  DeG.  F.  &  Waterman,  412. 

J.,  718,  723  I  Dolman  V.  JVofces  [1855]  22  "Kerr,    Fraud,    4th  ed.     412.    Cf. 

Beav.,    402,   3  Keener,  568  ;   Ooaks  v.  Baskomb  v.  Beckwith  [1869]  8  Eq.,  100. 

Boswell  [1886]   11  A.  C,  232,  2(!o-6,  3  '  Wooihims  v.  Hoj-s/ey  [1892]  93  Ev., 

Keener,  597  ;  fercival  v.  Wright  [1902]  582,  3  Keener,  927. 

2  Ch.,  421,  426.  '  Byars  v.   Stubbs  [1887]   85   Alaba- 

■"  2  Pomeroy,  Eq.,  J.,  s.  901  ;    Turner  ma,  258, 1  Ames,  372. 
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and  forwarded  in  its  execution  bj'  the  powers  of  the  Court  of 
Chancery.' 

The  representation  must,  tliirdlj',  be  of  some  material  fact, 
which  has  a  relation  to  the  proposed  contract.  "A  man  may 
with  impunity,"  said  North,  J.,  "  tell  a  lie  in  gross  in  the 
course  of  negotiations  for  a  contract.  But  he  cannot,  in  my 
opinion,  tell  a  lie  appurtenant.  That  is  to  say,  if  he  tells  a  lie 
relating  to  any  part  of  the  contract  or  its  subject-matter,  which 
induces  another  person  to  contract  to  deal  with  his  property  in 
a  way  which  he  would  not  do  if  he  knew  the  truth,  the  man 
who  tells  the  lie  cannot  enforce  the  contract."  ^  But  a  fact  will 
be  deemed  material  if  it  lelates  to  the  contract  and  if  it  actually 
does  induce  the  party,  to  whom  the  statement  asserting  it  is 
made,  to  enter  into  the  proposed  contract.^  And  if  a  person 
takes  pains  to  falsify  or  conceal  a  fact,  the  inference  is  legitimate 
that  he  considers  the  fact  mateiial  and  its  falsification  or  con- 
cealment important  for  securing  the  other  party's  consent.* 

Fourthly,  the  representation  must  be  made  by  a  party  to 
the  contract  or  his  agent.  "  If  a  third  person,  by  representing  to 
A  that  it  will  be  highly  for  his  benefit,  and  by  false  representa- 
tions induces  him,  to  enter  into  a  contract  with  B,  but  B  makes 
no  false  representation,  and  is  neither  party  or  ^  privy  to  any 
such,  then  the  contract  is  valid,  and  stands  good  in  this  court."  * 
If  an  agent  makes  a  statement  within  the  scope  of  his  general 
authority,  it  binds  the  principal,  even  if  the  particular  statement 
in  question  was  not  expressly  authorised  and  might  have  been 
made  fraudulently.'     And  it  is  within  the  scope  of  the  general 


'  2  Kent,  Com.,  490  ;  1  Story,  Eq.,  s. 
206. 

'Archer  v.  Utone  [1898]  78  L.  T.,  35. 
Of.  Jennings  v.  Broiighton  [1853]  5  De 
G.  M.  &G.,  126,  130.' 

» Cf.  Smith  V.  Kay  [1859]  7  H.  L.  C, 
750,  759,  769,  770,  775 ;  Gordon  v. 
Street,  supra  ;  Holmes,  Appeal,  77  Pa. 
St.,  50  (contract  for  sale  of  farm, 
neighbourhood  falsely  represented  to 
be  healthful,  specific  performance 
refused.) 

'  Pollock,  /.  0.  A.,  3rd  ed.  106. 

<■  Sic. 

°  Per  Rooiilly,  M.R.,  Duranty's  Case 
[1858]  26  Beav.,  268,  270.  His  lordship 
added,  "  Bat  the  person  who,  by  false 


representations,  induced  the  other  to 
enter  into  that  contract  is  liable,  in 
an  action,  to  make  good  to  the  person 
he  has  misled  the  damage  he  has 
sustained  by  acting  on  the  represent- 
ation made  to  him." 

'I.  C.  A.,  s.  238.  Moncrieff,  Fraud, 
ch.,  ii.  Cf.  Citizen's  Life  Assurance  Co. 
V.  Brown  [1904]  A.C.,  423, 427  ;  Barioick 
V.  English  Joint  Stock  Bank  [1867]  2 
Ex.,  259;  Mullens  v.  Miller  [1882]  22 
Ch.,  194  ;  Benjamin,  Sale,  477,  sqq. 
"  It  is  contrary  to  natural  justice  to 
permit  a  person  to  retain  an  advan- 
tage acquired  by  the  false  represent- 
ations of  his  agent,  although  he  was 
not  a  party  to  them,"    Waterman,  419. 
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sentation 
of  material 
fact. 


(d)  Repre-' 
sentation 
of  party  or 
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(c)  Repre- 
sentation 
known  to  be 
false  or  not 
believed  to 
be  true. 


authority  of  an  agent  for  sale  to  make  statements  to  the  would- 
be  purchasers  as  to  the  quality  and  value  of  his  principal's 
property.^  It  may  be  a  question  whether  a  court  of  equity 
will  decree  specific  performance  of  a  contract  brought  about  by 
the  fraudulent  act  of  a  mere  stranger,  though  the  plaintiff  was 
neither  party  nor  privy  to  the  fraud.^  There  is  high  authority 
in  equity  for  the  proposition  that  innocent  parties  cannot  derive 
benefits  from  the  fraud  of  others,^  and  this  rule  will  probably 
not  be  displaced  unless  a  higher  equity  in  tbe  shape  of  purchase 
for  value  or  part  performance  intervenes.''  But  it  has  been 
held  that  an  agreement,  fair  as  between  the  parties,  is  not  in- 
valid merely  because  it  may  have  been  concocted  and  brought 
about  by  a  third  person  with  the  fraudulent  intention  of  bene- 
fiting himself.* 

Fifthly,  the  representation  must  be  made,  knowing  it  to  be 
false  or  without  belief  in  its  truth.  A  deliberate  lie  is  fraudu- 
lent, and  so  is  a  statement  made  recklessly,  not  caring  to 
ascertain  whether  it  is  true  or  false.  "  If  persons  take  upon 
themselves,"  said  Lord  Cairns,  "  to  make  assertions  as  to  which 
they  are  ignorant  whether  they  are  true  or  untrue,  they  must 
in  a  civil  point  of  view  be  held  as  responsible  as  if  they  had 
asserted  that  which  they  knew  to  be  untrue."  ^  So  Maule,  J., 
remarked,  "I  conceive  that  if  a  man,  having  no  knowledge 
whatever  on  the  subject,  takes  upon  himself  to  represent  a 
certain  state  of  facts  to  exist,  he  does  so  at  his  peril  :  and  if  it 
be  done  either  with  a  view  to  secure  some  benefit  to  himself,  or 
to  deceive  a  third  person,  he  is  in  law  guilty  of  a  fraud,  for  he 
takes  upon  himself  to  warrant  his  own  belief  of  the  truth  of 
that  which  he  so  asserts."  '    A  person  who  seeks  the  enforcement 


Marsh  V.  Buchan  [1800]  46  N.  J.  Eq., 
595,  2  Keener,  875 ;  Tollocb,  F.M.M  , 
105. 

'  2  'Williams,  V.  &  P.,  737.  As  to 
statements  regarding  value  of  Kub- 
ject-matter  of  sale,  see  Sugden,  V.  & 
P.,  2;  Roots  V.  Snelling,  [1883]  48  L. 
T.,  216, 

'Union  Bank  v.  Mitnster  [1887]  37 
Cb.  D.,  51,  54. 

'fltigueiiin  V.  Bosclei/ [1807]  14  Ves., 
289,  1  Wh.  &  T.,  8th  ed.  259  ;  Nicol's 
case  [1859]  3  DeG.  &  J.,  387,  438. 

'  Fry,  s.  728,  p.  318,  "  the  contract,  if 


resting  absolutely  in  fieri,  could  not 
be  enforced." 

»  BeUamy  v.  Sahim  [1847]  2  Ph.,  425  ; 
2  Dart,  V.  &  P.,  1063. 

°  Reese  River  Silver  Mining  Co.  v. 
Smith  [1869]  4  H.  L.,  79.  Redgrave  v. 
fliird  [1881]  20  Ch.  D.,  1,  13,  2  Keener, 
901. 

'  Eiians  V.  Edmonds  [1853]  13  C.  B., 
777,  786.  C(.  Lehigh  Zinc&  Iron  Co.  v. 
Bamford,  [1893]  160  U.  S.,  665,  673  : 
Pollock,  Con.  (W.  W.),  682.  Derry  v. 
Peek  [1889]  14  A.  0.,  SS7,  Finch,  522, 
has    qualified     in   England    the  old 
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of  his  contract,  ouglit  not  only  not  to  know  that  his  state- 
ments with  reference  to  the  subject-matter  of  it  are  false, 
but  he  ought  to  kaow  that  they  are  true.^  Where  a  plaintiff 
makes  a  distinct  representation  of  fact,  not  believing  it  to 
be  false,  but  without  seeking  the  further  information  which 
is  within  his  reach  and  which  goes  to  show  that  the  statement 
is  not  true,  a  court  of  equity  will  not  aid  him  to  enforce 
performance  of  a  contract  entered  into  upon  faith  of  such 
representation.^ 

Sixthly,  the  representation  must  be  made  as  a  part  of  the 
transaction  ending  in  the  formation  of  the  contract.'  In  other 
words,  the  representation  must  be  made  to  the  other  party  with 
a  view  to  his  acting  upon  it,*  it  must  be  definable  as  dans  locum 
contraetui.^  The  sole  office  of  a  prospectus,  e.g  ,  is  to  invite 
the  public  to  take  shares  in  the  company  in  the  first  instance. 
Persons  who  subsequently  become  purchasers  of  shares  in  the 
market  cannot  rely  upon  statements  made  in  such  prospectus.^ 
A  false  statement  may  have  been  made  to  a  person  on  a  former 
occasion  and  in  the  course  of  a  different  transaction,  but  such 
statement  cannot  be  held  to  vitiate  a  later  and  separate  contract, 
unless  this  can  be  treated  as  part  of  a  series  with  the  previous 
transaction.'  Where  the  party  to  whom  the  representation  was 
made  has  assigned  the  contract,  the  assignee,  not  having  acted 
on  the  faith  and  credit  of  the  original  representation,  cannot 
plead  it  in   answer  to  a  suit  for  enforcement   of  the   contract.* 


(/)  Repre- 
sentation in 
same  tran- 
saction. 


doctrine  of  equity  that  there  may  be 
actual  fraud  by  misrepresentation 
without  any  feature  or  incident  of 
moral  culpability  (2  Pomeroy,  Eq.  J.. 
ss  885-8),  and  has  been  followed  at 
Allahabad,  Abdullah  v.  Ahdur  [1896] 
18  All.,  322.  See  Moncrieff,  Fraud, 
127,  sqq.  ;  5  L.  O.  R.,  410  (Pollock). 

■  Aiuslie  v.  Medlycott  [18031  9  Ves., 
13,21. 

'  Hiagins  v.  Satnels  [1862]  2  J.  &  H.; 
460,466. 

'  2  "Williams,  F.  &  P.,  738.  2  Pomeroy, 
Eq.  J.,  s.  879.  Harris  v.  Kemhlc  [1831] 
1  Sim.,  Ill,  122.  Cf.  National  Exch.  Co. 
V.  Drew  [1855]  2  Macq.,  103. 

'Pollock,  Con.  (W.  W.),  703. 

'Pulsford  V.  Richards  [1853]  17 
Beav.,  87.  96  ;  Rolt  v.  White  [1862]  3 
De  G.  J.  &  S.,  360,  365. 


'  Peek  V.  Gurney  [1873],  supra.  Cf. 
Way  V.  Hearn  [1862]  13  C.  B.,  N.  S., 
292 ;  Western  Bank  of  Srotland  v. 
Addie  [1867]  1  Sc.  &  D.,  145.  Distin- 
guish Andrews  v.  Mockford  [t896]  I 
Q.  B.,  872.  1  Street,  Legal  Liability, 
397. 

'  Representations  made  to  induce 
a  purchase  have  been  held  operative 
in  America  as  to  a  further  purchase 
several  months  later.  Beeve  v.  Den- 
nett 145  Mass.,  23  ;  Orever  v.  Taylor, 
53  Ohio  St.,  621;  Pollock,  Con.  (W. 
W.),  703. 

"  Smith  v.  Clarke  [1806]  12  Ves., 
477,  484.  Secus,  where  the  cause  of 
action  which  has  aeeriied  on  account 
of  the  fraud,  is  assigned,  2  Pomeroy, 
Eq.  J.,  1608  n. 
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(g)  Repre- 
sentation 
materially 
inducing 
contract. 


Olapham  v. 
ShilUto. 


Fraud  makes  a  contract  only  voidable,  and  not  void,  the  right 
to  a  remedy  against  it  is  therefore  personal.' 

Seventhly,  tlie  representation  must  have  induced  the  con- 
tract as  its  proximate  and  necessary,  'and  not  the  remote  or 
indirect,  cause.^  As  Lord  Brougham  explained  :  "  General 
fraudulent  conduct  signifies  nothing ;  general  dishonesty  of 
purpose  signifies  nothing  ;  attempts  to  overreach  go  for  nothing ; 
an  intention  and  design  to  deceive  may  go  for  nothing  ;  unless 
all  this  dishonesty  of  purpose,  all  this  fraud,  all  this  intention 
and  design,  can  be  connected  with  the  particular  transaction, 
and  not  only  connected  with  the  particular  transaction,  but 
must  be  made  to  be  the  very  ground  upon  which  this  transaction 
took  place,  and  must  have  given  rise  to  this  contract."  ^  "  It  is 
essential  "  (to  quote  Pomeroy)  "  that  the  party  addressed  should 
trust  the  representation,  and  be  so  thoroughly  induced  by  it 
that,  judging  from  the  ordinary  experience  of  mankind,  in  the 
absence  of  it  he  would  not,  in  all  reasonable  probability,  have 
entered  into  the  contract  or  other  transaction." ''  A  fraud  or 
misrepresentation  which  did  not  cause  the  consent  to  a  contract 
of  the  party  on  whom  such  fraud  was  practised,  or  to  whom 
such  misrepresentation  was  made,  does  not  render  a  contract 
voidable.^  The  party  must  be  deceived  by  the  practiser  of 
fraud.^  Where  therefore  A,  by  a  misrepresentation,  leads  B 
erroneously  to  believe  that  500  maunds  of  indigo  are  made 
annually  at  A's  factory,  but  B  examines  the  accounts  of  the 
factory,  which  show  that  only  400  maunds  of  indigo  have  been 
made,  and  then  buys  the  factory,  the  contract  is  not  voidable 
on  account  of  A's  misrepresentation.' 

The  law   was  very  well    put   in   the   case  of   Clapham   v. 


'  Harris  v.  Kemble,  supra,  5  Bli.,  N. 
e    730  751 

"  "»  Barry  v.  Croskeij  [1861]  2  J.  &  H., 
1 ;  Burnes  v.  PenneU  [1849]  2  H.  L.  C, 
497,  531;  might  v.  Booth  [1834]  1 
BiDg.  N.  C,  370,377.  Shepherd  v.  Croft 
[1910]  1  Ch.,  521. 

"  Attwood  V.  SmaU  [1835-8]  6  Gl.  & 
F.,  232, 447. 

'  2  Pomeroy,  Eq.  J.,  s.  890. 

'  I.  C.  A.,  s.  19,  expl. 

'  Rigelow,    Fraud,  p.  521  ;  Penmj- 
backer  v.  Laidley    [1890]   33   W.  Va., 


624,  3  Keener,  497. 

'  I.  0.  A.,  s.  19,,in.  (b)  Of.  Attwood  v. 
Small,  supra  ;  expld.  in  Redgrave  v. 
Hurd  [1881]  20  Oh.  D.  1.,  2  Keener, 
896.  Jennings  v.  Broughton  [1858]  S  Tie 
6.  M.  &  G.,  126 ;  Lowndes  v.  Lane 
[1789]  2  Cox.,  368  ;  Farnsworthw.  Duff- 
ner  [1891]  142  U.  S.,  43,  3  Keener,  621 ; 
Turner  v.  Hottpt  [1895]  53  N.  J.  Eq., 
526,  3  Keener,  646.  nistinguish  Big- 
gins v.  Samels  [1862]  2  J.  &  H.,  460,  2 
keener,  890  ;  Harris  v.  Kemble  [1881] 
ISim.,  Ill,  5Bli.  N.  S.,  730. 


DISCOVEKY  OF   TRUTH.  235 

Shillito, ^hy  Lord  Langdale.  The  Master  of  the  Rolls  said, 
"  Cases  have  frequently  occurred  in  which  upon  entering  into 
contracts  misrepresentations  made  by  one  party  have  not  been, 
in  any  degree,  relied  on  by  the  other  party.  If  the  party  to 
whom  the  representations  were  made  himself  resorted  to  the 
proper  means  of  verification,  before  he  entered  into  the  contract, 
it  may  appear  that  he  relied  upon  the  result  of  his  own  investi- 
gation and  inquiry,  and  not  upon  the  representations  made  to 
him  by  the  other  party  :  or  if  the  means  of  investigation  and 
verification  be  at  hand,  and  the  attention  of  the  party  receiving 
the  representations  be  drawn  to  them,  the  circumstances  of  thfe 
case  may  be  such  as  to  make  it  incumbent  on  a  court  of  justice 
to  impute  to  him  a  knowledge  of  the  result,  which,  upon  due 
inquiry,  he  ought  to  have  obtained,  and  thus  the  notion  of 
reliance  on  the  representations  made  to  him  may  be  excluded.^ 
Again,  when  we  are  endeavouring  to  ascertain  what  reliance 
was  placed  on  representations,  we  must  consider  them  with 
reference  to  the  subject-matter,  and  the  relative  knowledge  of  the 
parties.  If  the  subject  is  capable  of  being  accurately  known,  and 
one  party  is,  or  is  supposed  to  be,  possessed  of  accurate  know- 
ledge, and  the  other  is  entirely  ignorant,  and  a  contract  is  entered 
into  after .  representations  made  by  the  party  who  knows,  or 
is  supposed  to  know,  without  any  means  of  verification  being 
resorted  to  by  the  other,  it  may  well  enough  be  presumed  that 
the  ignorant  man  relied  on  the  statements  made  to  him  by  him 
who  was  supposed  to  be  better  informed  :  but  if  the  subject 
is  in  its  nature  uncertain, — if  all  that  is  known  about  it  is 
matter  of  inference  from  something  else,  and  if  the  parties 
making  and  receiving  representations  on  the  subject  have  equal 
knowledge,  and  means  of  acquiring  knowledge,  and  equal  skill, 
it  is  not  easy  to  presume,  that  representations  made  by  one 
would  have  much  or  any  influence  upon  the  other." 

The  ratio,  consequently,  of  those  English  cases,  where  it  has    Means  of 
been   held  that  the  mere  presence  of  the  means  of  detecting  the    truth, 
mis-statement  does  not  prevent  the  deceived  person  from  relying 

■ '  [1844]  7  Beav.,   146,  149-50.   Of.  2      SUughters  Admr.  v.  Gerson  [1871]  13 
Pomeroy,  Eq.  J.,  s.  892.  Wall.,  379,  383,  2  Scott  722. 

»  Cf.  2.Pomeroy,.Eq.  /.,ss    893-4; 
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upon  it,^  is  easily  intelligible.  A  minute  examination  may  -have 
enabled  him  to  make  the  discovery,  but  the  other  party  having 
taken  upon  himself  to  make  a  representation,  he  is  not  driven 
to  the  examination.^  "  When  once  it  is  established,"  observed 
Lord  Chelmsford,  "  that  there  has  been  any  fraudulent  mis- 
representaion  or  wilful  concealment  by  which  a  person  has  been 
induced  to  enter  into  a  contract,  it  is  no  answer  to  his  claim 
to  be  relieved  from  it  to  tell  him  that  he  might  have  known  the 
truth  by  proper  enquiiy.  He  has  a  right  to  retort  upon  the 
objector,  you  at  least,  who  have  stated  what  is  untrue,  or  have 
concealed  the  truth  for  the  purpose  of  drawing  me  into  a  con- 
tract, cannot  accuse  me  of  want  of  caution  because  I  relied 
implicitly  upon  your  fairness  and  honesty."  '  In  fact,  the  pro- 
position that  "  no  man  can  complain  that  another  has  too 
implicitly  relied  on  the  truth  of  what  he  has  himself  stated,"* 
is  elementary  and  entirely  just.  The  Indian  legislature,  how- 
ever, seems  to  have  deliberately  departed  from  this  rule.*  The 
J.  C.  A.,  s.  exception  to  section  19  of  the  Contract  Act  provides,  "  If  such 
consent  was  caused  by  misrepresentation  or  silence,  fraudulent 
within  the  meaning  of  section  17,  the  contract  nevertheless  is 
not  voidable,  if  the  party  whose  consent  was  so  caused,  had  the 
means  of  discovering  the  truth  with  ordinary  diligence."  But 
it  is  apprehended  that  this  provision  is  not  to  be  literally  inter- 
preted. Where  a  vendor,  in  selling  a  house  for  immediate 
occupation,  misrepresented  the  interest  of  a  tenant  who  held  it 
under  a  lease,  the  Madras  court  held  that  the  purchaser  was 
entitled  to  rescind  the  contract,  though  he  might  have  ascertain- 
ed the  nature  of  the  tenant's  interest  by  independent  enquiry, 
if  he  had  so  chosen.^  The  vital  question  in  each  case  is,  did 
the  party  receiving  the  representation  rely  upon  it,  in  conclud- 
ing the  agreement,  or  did  he  rely  upon  his  own  knowledge.'  It 
is   not   the  mere  opportunity  to  examine,  as  an  American  judge 


^  Dyer  V.  Hargrove,  siipra,    1   Ames  '  Reynell    v.    Sprye   [1852]   1  I)e  G. 

247.     Shackletnn    v.   SutcUffe    [1847]  M.  &  G.,  660,  710.     Of.  OoA-  v.  Middle- 

1  De  G.  &  S.,  609  ;    Pedgruve  v.   Hiird,  ton  [1853]  2   Drew,  209.    I.  C.  A.,  s. 

supra,  2  Keener,  910.  19,  ill.  («)■ 

2  Aaron's  Reef  v.  Twiss  [1896]  A.   C,  'Cf.  Pollock,  /.  0.  A.,  3rd  ed.  103. 

273,  279.  °  Morgan  v.  Govermient  of  Huidara- 

^  Central   Ry.    Oo.   of   Venezuela  v.  bad  [1888]  11  Mad.,  419,  439. 

Kisch  [1867]  2  H.  L.,  99, 120.  '  Pomeroy,  &'.  P.,  s.  224. 


ORDINARY    DILIGENCE. 


237 


has  remarked,  which  relieves  the  other  party  from  the  duty  to 
disclose  ;  for  although  the  opportunity  exist,  yet  if  the  purchaser 
is  led  to  repose  confidence  in  the  vendor,  and  does  not  examine 
for  himself,  the  duty  to  disclose  defects  is  equally  obligatory, 
and  the  vendor  will  be  held  bound  for  all  statements  and  all  undue 
concealments.^  The  doctrine  of  constructive  notice  does  not 
apply  where  a  representation  of  fact  has  been  made,  and  the 
right  of  the  party  receiving  the  representation  to  rely  upon  it 
cannot  be  taken  away  or  interfered  with  by  inference  or  impli- 
cation.^ It  should  be  further  remembered  that  where  one 
contracting  party  has  intentionally  misled  the  other,  by  describ- 
ing his  rights  as  being  different  from  what  he  knew  them  really 
to  be,  it  is  no  answer  to  the   charge   of   imputed  fraud   to   say  , 

that  the  party  alleged  to  be  guilty  of  it  recommended  the  other 
to  take  advice,  or  even  put  into  his  hands  the  means  of  discover- 
ing the  truth.* 

It  may  be  here  explained  that  "  ordinary  diligence  "  may  "Ordinary 
be  taken  to  mean  "  such  diligence  as  a  prudent  man  would 
consider  appropriate  to  the  matter,  having  regard  to  the  import- 
ance of  the  transaction  in  itself  and  of  the  representation  in 
question  as  affecting  its  result."  *  Where,  e.g.,  rice  was  stored 
up  at  a  place  to  which  a  purchaser  had  an  easy  access,  it  was 
held  that  he  could  have  discovered  its  qualitj'^  by  the  use  of 
"  ordinary  diligence."  ^  Where,  on  the  other  hand,  the  validity 
of  a  bill  drawn  by  the  secretary,  treasurer  and  agent  of  a 
company  could  not  be  determined  except  by  persons  trained 
in  the  law  and  after  a  careful  examination  of  legal  authorities, 
Sargent,  J.,  held  that  the  exception  to  section  19  was  not 
applicable.' 

Vague   and  indefinite   expressions,  however,    will  not  be    "Vague  . 
enough.^     No   reasonable  person   would    allow    his  judgment    tions. 


1  Per  Sharkey,  J.  Hall  v.  Thompson, 
1  Sm.  &  Marsh,  443 ;  Waterman, 
414. 

'  Drysdale  v.  Mace  [1854]  2  Sm.  & 
G.,  225,  230.  2  Pomeroy,  Eq.  J.,  a.  895. 

'  Wilson  V.  Hhort  [1847]  6  Hare, 
366,  377. 

■•  Reynell  v.  Sprye,  supra ;  Bicles  v. 
Steiie»!S  {1887]  121  111.,  186,  3  Keener, 
619.    2  Pomeroy,  Sq.  J.,  s.  896. 


'  Pollock,  /.  0.  A.,  Srd  ed.  109. 

'  Soshi  Mohun  Pal  v.  JVobo  Kristo 
[1878]  4  Oal.,  801. 

'  Be  Nursey  Spinning  &  Weaving 
Go.  M.  [1880]  5  Bom.,  92. 

»  Benton  v.  Browne  [1807]  14  Ves., 
144.  Cf.  Scott  V.  Hanson  [1826]  1  Sim., 
13, 1  Ames,  353.  As  to  this  decision 
see  2  "Williams,  V.  &  P.,  736,  n.  (o). 
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to  be :  influenced  by  such  expressions.'  Where,  e.gr.,  atan 
auction-sale  of  an  advowson  the  printed  particulars  stated,  "  a 
voidance  of  this  preferment  is  likely  to  occur  soon,"  and  the 
auctioneer  explained  "  that  the  living  would  be  void  on  the 
death  of  a  person  aged  eighty-two,"  Grant,  M.  R.,  held  that 
the  representation  was  so  vague  and  indefinite  that  its  only 
efEect  ought  to  have  been  to  put  the  defendant  upon  making 
eiiquiries  respecting  the  circumstances  under  which  the  alleged 
voidance  was  likely  to  take  place,  previous  to  his  becoming  the 
purchaser.^  "  The  law  does  uot  go  the  romantic  length,"  said 
Chancellor  Kent,  "  of  giving  indemnity  against  the  conse- 
quences of  ignorance  or  folly  or  a  careless  indifEerence  to  the 
ordinary  and  accessible  means  of  information."^  If  there  are 
circumstances  in  the  case  which  demand  further  investigation, 
and  the  vendor  affords  every  facility  for  this,  the  purchaser  is 
bound  to  make  such  investigation.* 

Where,  ,  however,  the  statement  is  ambiguous,  the  party 
who  complains  of  having  been  misled  must  satisfy  the  court 
that  he  understood  and  acted  on  it  in  the  sense  in  which  it  is 
false.*  But  if  a  vendor  chooses  to  indulge  in  equivocation,  the 
purchaser  is  not  bound  to  take  upon  himself  the  peril  of  as- 
certaining the  true  meaning  of  the  statement.^ 

The  question  whether  the  promisee  was  induced  by  the 
representation  to  enter  into  the  contract  is  one  of  fact,  though 
if '  the  representation  was  material  and  of  a  kind  likely  to 
be  influential  on  the  mind,  very  slight  evidence  may  induce 
the  court  to  hold  that  it  did  operate  upon  the  promisee's 
mind.'  It  is  not,  however,  necessary  that  the  false  repre- 
sentations should  have  been  the  sole,  or  even  the  pi-edomi- 
nant,  motive  ;  it  is  enough   that   they   had  material    influence 


1  Of.  Magennis  v.  FalloU'  [1828-9]  2 
Moll.,  561,  587. 

'  Troiver  v.  Newcume,  [1813]  3  filer., 
7^04,  1  Ames,  352  But  see  Pomeroy, 
S.  P.,  314. 

'  Com.,  484-5. 

■"  ■Clarke  v.  MackUitosh  [1862]  4 
Giff.,  134.  Umith  v.  Oolbourne  [1914] 
2  Oh.  538.  The  plea  that  the  title 
is  too  doubtful  to  be  forced  upon  a 
purchaser  is  uot  to  bo  favoured. 


'•  Smith  V.  Oliadwick  [1884]  9  A.  C, 
187, 199-201. 

°  Per  Lord  St.  Leonards,  Martin  v. 
Gatter  [1846]  3  Jon.  &  Lat.,  507; 
Drysdale  v.  Mace  [1854]  5  DeG.  M. 
&  G.,  103,  107, 

'  Smith  V.  Ohadivick,  supra,  196. 
Fry,  s.  670,  p.  274,  where  Redgrave 
V.  Hurd  [1881]  20  Oh.  J).,  1,  21,  is  dis- 
cussed. See  also  Smith  v.  Land  etc. 
Corporation  [1884]  28  Oh.  D.,  8,  16. 
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upon  the  pkintiff,  although  combined  with  other  motives.^ 
"  When  a  falsehood  is  proved,  the  court  does  not  require  posi- 
tive evidence  that  it  was  successful;^  it  rather  presumes  that 
assent  would  not  have  been  given  if  the  facts  ha:d  been  known. ^ 
Those  who  have  made  false  statements  cannot  ask  tlie  court  to 
speculate  on  .the  exact  share  they  raa.y  have  had  in  inducing 
the  transaction  ;*  or  on  what  might  have  been  the  result  if  there 
had  been  a  full  communication  of  the  truth  ;^  it  is  enough  that 
an  untrue  statement  has  been  made  which  was  likely  to  induce 
the  party  to  enter  into  the  contract,  and  that  he  has  done  so.^"' 

The  last  element  necessary  to  prove  to  make  out   a  case  of    (h)  Repre- 
deceit  is  that  the  jjerson  to  whom  the  representation   was  inade    not'hase'to 
must  not  have  known  that  it  was  false.     For,  if  he  were  aware    oontractoe's 

kno-wl«dg*-. -^ 
of   the    true    facts   of  the  case,  the  misrepresentation  could  not  rij-r:;... 

operate  to  his  prejudice  or  induce  him  to  contract  where  he 
otherwise  would  not.  This  therefore  is  a  corollary  following  from 
the  proposition  just  discussed.  But  defendant's  right  to  relief 
will  not  be  barred  unless  the  plaintiff  shows  "  very  clearly  that 
the  purchaser  knew  that  to  be  untrue  which  was  represented,  to 
him  as  true  ;  for  no  man  can  be  heard  to  say  that  lie  is  to  be 
assumed  not  to  have  spoken  the  truth."  ^ 

I  have  now  enumerated  the  several  elements  of  fraud.  Fraud,  Varieties  of 
as  1  have  said,  is  infinite,  and  equity  judges  have  nevei'  ""^^  ' 
attempted  to  define  it.  They  take  into  account  all  the  circum- 
stances of  the  case — not  only  the  act  and  intention  of  the  party, 
but  the  circiimstances  under  which  the  act  was  done  ;  the  posir 
tiofi  of  the  party  who  is  said  to  have  been  imposed  upon  ;  his 
being  inops  consilii;  his  being  in  a  state  of  bodily^  and  there- 
fore mental,  weakness,  and  so  on.^  In  olden  days,,  con- 
structive fraud  was  distinguished  from  actual  fraud,  and  Lord 
Hardwicke  remarked,  "  the  court  very  wisely  hath   never  laid 

1  Safford  v.   Grout,   120  Mass.,  20,  856,  884.                                                   ~ 

25.   Clarke  v.    Dickson,  [1858]  6  C.  B.  '  Pollock,     Con.  (W.  W.)     696-7     2 

N.  S.,  453.  Pomeroy,  Eq.  J.,  s.  880. 

'  Williams' Case  [1869]  9  Eq.,  225n.  'Per  Knight  Bruce,  L.  J.,  Price  v. 

'  Ex  parte  Kintrea  [1869]  5  Ch.,  95,  Macarday  [1852]   3   DeG.'    M    &    G 

101.  339,  346.    2  Pomeroy,  Eq.  J.,  1600  h.     ' 

'  Beynell  v.  Sprye,  supra,  708.  '  Per  Kindersley,  V.  C.,   Stewart  v, 

'  Smith  V.  Kay,  supra,  759.  Great  Western   Hy.   Co.  [1865]   2  Dr.' 

°  Per  Lord  Oeuman,  C.  J.,   Watson  &  Sm.,  438. 
V.  Earl  of  Charlemont  [1848]   12  Q.B., 
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down  any  general  rule  beyond  which  it  will  not  go,  lest  other 
means  for  avoiding  the  equity  of  the  court  would  be  found 
out."^  The  same  eminent  judge,  in  another  celebrated  judg- 
ment,^ divided  fraud  in  matters  of  contract  into  four  heads,  viz., 
(1)  actual  fraud  arising  from  facts  and  circumstances  of  imposi- 
tion ;  (2)  fraud  arising  from  the  intrinsic  nature  and  sixbject  of 
the  bargain  ;  (3)  fraud  presumed  fiom  the  circumstances  of  the 
bargain  ;  and  (4)  fraud  inferred  from  the  circumstances,  and 
affecting  some  third  person  not  a  party  to  the  transaction.  I 
am  dealing  with  the  subject  here  only  incidentally  as  a  defence 
to  an  action  for  specific  performance,  so  I  will  content  myself 
with  referring  to  one  or  two  special  cases. 

One  special  case  of  fraud  1  will  refer  to  is  the  employment 
auctions.  of  a  puffer  at  auctions.  In  England  a  distinction  used  to  be 
drawn  between  a  sale  subject  to  a  reserve  and  a  sale  without 
reserve,  and  equity  courts  used  to  justify  the  employment  of 
one  puffer  to  prevent  a  sale  at  an  undervalue.^  The  Indian 
law,  however,  following  the  common  law  doctrine,  declares, 
"  If  at  a  sale  by  auction  the  seller  makes  use  of  pretended 
biddings  to  raise  the  price,  the  sale  is  voidable  at  the  option  of 
the  buyer."  ■*  All  puffing  at  auctions  may  therefore  be  deemed 
to  be  fraudulent.^  So,  if  a  person  prevents  another  from  bid- 
ding, in  order  to  obtain  the  property  at  an  undervalue,  his  action 
is  fraudulent  as  against  the  seller.^  But,  as  we  have  seen,'  a 
combination  of  buyers  at  an  auction  sale  is  not  necessarily 
fraudulent.  It  is  the  end  to  be  accomplished  which  will  deter- , 
mine  the  character  of  the  combination.  If  it  be  to  depress  the 
price  of  the  property  by  artifice,  the  purchase  is  unenforceable. 
But  if  it  be  to  obtain  the  means  of  payment  by  contribution, 
or  to  divide  the  property  for  the  accommodation  of  the  pur- 
chasers, it  will  be  valid.^ 

1  LoKjleiyv.  Hooper  [1745]  3  Atlr.,  278.  10  (auctioneer  and  puffer  bid  against 

'  Ohesterfleld  v.  Janssen   [17.50]     2  each  other  and  ran  up  price,  defend- 

Ves.  Sr.,  125,  1  Wh.  &  T.,  8th  ed.  303.  2  ant  then  made  a  real  bid,  but  vendor 

Pomeroy,  Eq.  J.,  s.  874.  was   not  allowed  to  enforce  specific 

"  Smith  V.    Vlurke  [1806]  12  Ves.,  performance  against  him). 

477,  483,  8  R.  R.,  359,  363.    But  now  "  Oocks    v.   Izard,     7    Wall.,   559  ; 

see  Sale  of  Land  by  Auction  Act,  1867  Smith  \.  Qremlee,  2  Dev.,  126. 

(SO  &  31  Vict.,  c.  48).  '  Ante,  Gibhs  v.    Smith    [1874]    115 

<  I.  C.  A.,  s.  123.  Mass.,  592,  2  Willistoo,  630. 

'  Cf.  Mortimer  v.  Bell  [1865]  1  Ch.,  "  Smull  v.  Jones,  1  Watts  &  Serg. 
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A  Civil  Court  is  not  prevented  from  enforcing  a  con- 
tract inter  partes  which  is  in  itself  in  no  way  illegal  or  fraudu- 
lent qua  those  parties,  merely  because  some  further  authority, 
or  third  person  may  have  a  right  to  refuse  to  give  effect  to  that 
contract,  as  regards  himself.  There  was  an  agreement  between 
two  capitalist-applicants  for  grant  of  land  on  the  Chanab  Canal 
that,  in  the  event  of  only  one  succeeding,  the  other  would  share 
in  the  cultivation,  and  upon  the  former  purchasing  the  proprie- 
tary rights,  he  would  convey  one-half  to  the  latter.  The  Punjab 
Chief  Court  held  that  this  agreement  did  not  contravene  any 
provision  of  the  Government  Tenants  Act,^  and  that  fraud  to 
avoid  a  contract,  which  was  defined  in  section  17  of  the  Contract 
Act,  did  not  include  the  infringement  of  a  condition  requiring 
previous  written  consent  of  the  Financial  Commissioner  to  the 
transfer  of  a  tenancy.^ 

Where  fraud  is  established,  it  is  useless  to  insist  that  the 
proceedings  were  all  conducted  according  to  the  forms  of  law. 
"  Some  of  the  most  atrocious  frauds,"  said  the  Supreme  Court 
of  the  United  States,  "  are  committed  in  that  way.  Indeed,  the 
greater  the  fraud  intended,  the  more  particular  the  parties  to  it 
often  are  to  proceed  according  to  the  strictest  forms  of  law."  ^ 

The  .  distinction  between  fraud  and  misrepresentation,  as  Misrepre- 
known  to  Indian  law,  is  to  be  found  in  the  intent  with  which  a  sentation 
statement  is  made.  Misrepresentation  may  be  innocent,  where- 
as the  specific  mark  of  fraud  is  the  presence  of  a  dishonest 
intention  on  the  part  of  him  by  whom  the  representation  is 
made,  or  of  recklessness  equivalent  to  dishonesty.*  The  defini- 
tion contained  in  section  18  of  the  Contract  Act,*  which  has 
been    substantially    borrowed   from    Mr.   Dudley  Field's  Draft 

122,   128  ;   Waterman,    446  ;    Oobindo  that  -which    is  not   true,  though    he 

Chandra  v.   Shyamlal  [1904]  1  0.  L.  J.  believes  it  to  be  true  ;  (2)  any  breach 

R.,  85  ;  I  Bigelow,  S'niud,  580.  of  duty  which,  -without  an  intent  to  de- 

'  Act  III  of  189S  Punjab.  ceive,  gains  an  advantage  to  the  per- 

'  Husain   Khan    v.     Jahan     Khan  son  committing  it,  or  any  one  claim- 

[19 1 3]  P.  R.  no.  58.  ing  under  hira,  by  misleading  another 

'  Oraffum    v.   Burgess    [1886]     117  to  his  prejudice,  or  to  the  prejudice  of 

U.  S.  180, 3  Keener,  516.  any    one    claiming   under    him  ;    (3) 

*  Pollock,  Con.  (W.  W.),  678.  causing,  however  innocently,  a  party 

'  "  Misrepresentation  mea,ns  a,nd  in-  to  an  agreement  to  make  a  mistake 

eludes —  as    to  the  substance    of    the    thing 

(1)  The    positive   assertion,     in   a  which  is  the  subject   of  the  agree- 

manner  not  warranted  by  the  infer-  ment." 

matlon  of  the  person  making  it,  of 
31 
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Civil  Code  for  New  York,  will  not  help  us  very  much  in  under- 
standing the  nature  of  the  object  defined,  and  it  has  been  very 
properly  criticised.^ 

For  our  present  purposes  it  will  be  sufficient  to  state  in  the 
words  of  Prof.    Harriman,  "  a  false  representation  by  one  party 
in  regard  to   a  material  fact  made  for  the  purpose  of  inducing 
the  other  party  to  enter  into  a  contract,  and  actually  inducing 
the  latter  to  enter  into  the  contract,   renders  the  contract  void- 
able." ^      The   fact    that   the    representation  has    been    made 
innocently    does   not   make   any    difference.         Plumer,    V.  C, 
observed  that  whether  the  misrepresentation  be  wilful  or  not,  or 
of  a  fact  latent  or  patent,  such  representation  may  be  used  to 
resist  a  specific  performance,  unless  the   purchaser  really   knew 
how  the  fact  was.^     In  fact,  the  law  looks  rather  at  the  relations 
of  the  statement  towards  the  real   facts   and  the  results  which 
naturally  flow  from  it,  than  at  the  mental  condition,  temper  and 
feelings  of  the  person  who  makes  it.*     The  gist  of  the  enquiry 
is,  not  whether  the  party  making  the  statement  knew  it  to  be 
false,  but  whether  the  assertion  uttered  as  true  was  believed  by 
the  party  to  whom  it  was  made  to  be  true,  and,  if  false,  deceived 
him  to  his  injury.*     "  The  point  upon  which  the  defence  turns," 
Pomeroy  points  out,  "  is  the  fact  of  the  other  party  having  been 
misled  by   a  representation  calculated  to  mislead  him,  and  not 
the  existence  of  a  design  to  thus  mislead."®     The  consequences 
of  an  innocent  misrepresentation,  if  there  can  be  such  a  thing, 
said  Gibson,  C  J.,  must  fall  on  him  who  was  the  author  of  it, 
on  the  principle  that  the  acts  of  even  an  innocent  man  shall 
prejudice  him,  rather  than  a  stranger  equally  innocent.'    Where 
equitable  relief  is  asked  for,  and  not  damages,  the  question  of 
scienter  is  immaterial.     A  court  of  equity  will  not  lend  its  aid 
to  what,  the  representation  being  found  to  be  false,  will  be  a 


»  Pollock,  VM.M.,\9i  sqq  ;  /.  O.A., 
3rd.  ed.  94  ;  1  Stokes.M.-/.  Oodes,  536. 

'  Con.,  a.  426.  Cf.  Anson,  Gov.,  166 
sqq.  The  elements  of  misrepresenta- 
tion are  analysed  by  Fry,  s.  651, 
p.  286  ;  and  Pomeroy,  S .  P.,  s.  211, 
p.  304.    Cf.  Bigelow,  Estoppel,  558. 

'  Wall  V.  Stubhs  [1815]  1  Madd.,  80, 
1  Ames,  362.  Of.  Burrowes  v.  Lock 
[1805]  10  Ves.,  470  ;  New  Brunswick  Oo. 


V.  Muggerldge  [I860]  1  Dr.  &  Sm.,  363  ; 
Wautony.  Ooppard  [1899]  1  Ch.,  92, 
97. 

'  Pomeroy,  S.  P.,  305. 

'  Wilscm  V.  Carpenter's  Admr. 
[1895]  21  S.  E.  R.,  243,  3  Keener,  645  ; 
Pomeroy,  S.  P.,  s.  217. 

"  2Eq.,  J.,s.  889;  S.  P.,  s.  217. 

'  Tyson  v.  Passmore,  2  Pa.  St.,  122  ; 
Waterman,  417. 
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known  wrong ;  for  the  party  complained  of  is  now  at  all  events 
apprised  of  the  untruth  of  his  representation,  and  he  cannot 
press  his  advantage  any  longer  without  being  guilty  of  fraud.| 
Innocent   misrepresentation,  like  fraud,  therefore  creates  a  per- 
sonal bar^  and,   if  of  a  material  fact,^  specific   performance  of 
the  whole  contract  is  refused.     Otherwise,  if  the  contract  could 
be   altered   pro  tanto  and   executed,  encouragement   would  be 
offered  to  fraud.     The  party,   if  not  found  out,  would  gain  his 
object ;  and,  if  detected,  would  have  the  benefit  of  the  contract, 
in  the  same  manner  as  if  he  had  practised  no  deception.*    The 
principle  on  which  performance  of  an  agreement  is  compelled, 
requires  that  it  must  be  clear  of  the  imputation  of  any  decep- 
tion.    The  conduct  of  the  person  seeking  it  must  be  free  from 
all   bl'&.-Mie  :   misrepresentation,  even   as  to  a   small   part   only, 
prevents  him  from  applying  to  a  court  of  equity  for  relief.* 
There  he  must  come  with  clean  hands  ;  he  must,  to  entitle  him 
to  relief,  be  liable  to  no  imputation  in  the  transaction.*     Even 
a  representation  of  intention  as  to  future  acts,  if  not  made  good, 
may  be  a  ground  for  refusing  specific  performance,  where  the 
contract  is  shown  to  have  been  entered  into  upon  faith  of  such 
representation.'       Where,   however,    the    misrepresentation    is 
innocent  and  relates  to  a  part  of  the  contract  which  is  divisible 
or,  being  small,   admits  of  compensation  in  money,  there  is  no 
reason  why   there  should  not  be  partial  enforcement  upon  prin- 
ciples explained  in  a  previous  lecture.^ 

It   does  not   seem  to   be   necessary  that  the  misrepresent-     namage. 
ation   should   be   productive   of   damage.      It    has   been   said 
that  fraud   without  injury   does  not  entitle  a  party  to  relief, 
either  at  law  or  in  equity,  "  for  courts  of  equity  do  not,  any 
more  than  courts  of  law,  sit  for  the  purpose  of  enforcing  moral 

'  1    story,    Eg.,    210-1      (Bigelow's  '  Clermont  v.  Tasburgh,  supra, 

note);  Moncrieff,  Fraud,  241-2.  Bed-  "  Per   Grant,    M.    R.,    Oadman   v. 

grave  v.    Hurd    [1881]    20  Ch.  D.   1,      Horner   [1810]   18  Ves.,   10,   1   Ames, 

13.  •  asi. 

'  Cf.    Harris    v.    KemUe    [1831]    5  '  Beaumont  v.  Duke&    [1822]    Jac, 

Bli.  N.  8.,  730,  751.  422  ;  Lamare  v.  Dixon  [1873]  6  H    L., 

■  Mullens  v.  Miller  [1882]  22   Ch.  414. 

p.,  194,  199.  'Ante,  p.  217, sqq.;  2  Pomeroy,  Eq. 

♦  Per  Plumer,   M.  R.,   Clermont  v.  J.,  s.  899  ;  S.  P.,  s.  228;  Kerr,  ffraud, 

Tasburgh    [I8l9]   1.  J.    &    W.    112,  1  4th.   ed.  417  ;    S.  R.  A.,    ss.   14,  16 ; 

Ames,    360.    Pomeroy,    S.   P.,  324  n.  Powell  v.  Elliott  [1875]  10  Ch.,  424. 
Kerr,  Fraud,  4th.  ed.  413. 
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obligations,  or  correcting  unconscientious  acts,  which  are  follow- 
ed by  no  loss  or  damage."^      No  doubt,  no  misrepresentation 
matters  which  is  not  material ;  its  falsity  should  render  it  un- 
conscientious in  the  person  making  it  to  enforce  the  agreement 
or  other  transaction  which  it  has  caused.^      But  the   doctrine 
that  damage  must  be  shown  has  been  repudiated  in  suits  for 
specific   performance.      "  If   the   misrepresentation  was  inten- 
tional,"  said   Hayne,  C,    "  and  for  the  purpose  of  deceiving 
the  vendor,  and  he  relied  upon  it,  and  was  deceived  by  it,  and 
would  not  have  entered  into  the  contract  but  for  the  fact  that  he 
was  so  deceived,  then  we  think  a  court  of  equity  will  not  enforce 
the  contract,  whether  it  be  accompanied    by   damage   or   not."^ 
And,  in  any  case,  it  appears,  injury  to  third  persons  will  suffice.'' 
The  same  principle,  apparently,  will  hold  good   in  the  case  of 
an  innocent  misrepresentation.     Indeed,  the  very  fa'ct  that  this 
misrepresentation  was  so  far  operative  as  to  lead  the  other  party 
to  enter  into  a  contract  shows  that  detriment  or  injury   resulted 
fi'om  it.^ 

Where  an  act  will  be  a  fraud  upon  the  public,  it  may  be 
added,  a  court  of  equity  will  not  permit  it.  The  defendant 
agreed  to  edit  a  guide-book  for  the  plaintiff,  who  was  to  publish 
it  with  a  title-page  showing  the  name  of  a  third  person  (a  well 
known  editor  of  such  books)  as  the  editor  ;  the  court  held  that 
the  title-page  was  calculated  to  deceive  the  public,  and  refused 
specific  performance  to  the  plaintiff.^ 

I  have  already  referred  to  section  28  of  the  Specific  Relief 
Act.  That  section  provides  for  the  refusal  of  a  decree  for  spe- 
cific performance,  on  a  ground  purely  personal  to  the  defendant. 
The  defendant  is  entitled  to  show  that  his  assent  to  an  other- 
wise proper  contract  was  improperly  obtained  by  conduct  extra- 
neous to  the  contract,'  and  the  defence  goes  to  the  whole  con- 
tract. But  other  cases  may  arise  where,  too,  there  is  no  intrinsic 
defect  in  the  contract  itself,  but  by  reason  of  some  defect  in  the 


'  1  story,  Eq.,  s.  203  ;  Marsh  v.  Cook 
[1880]  32  N.  J.  Eq.,  262,  3  Keener,  671. 

■'2  Fomeroy,  Eq.  J.,  s.  898;  S.P.,  s.227. 

'  Kelly  V.  Central  Pacific  H.  U.  Co. 
[1888]  74  Calif.,  557,1  Ames,  356. 

'Ibid. 


'  Cf.  Cadman  v.  Horner,  supra  ;  Smith 
V.  Kay  [1859]  7  H.  L.  C,  750,  775. 

'  Post  V.  Marsh  [1880]  16  Ch.  ]>.,  395, 
406.  Cf.  Oldham  v.  James,  15  Ir.  Ch. 
R.,  81. 

'  CoUett,  237. 
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conduct  of  the  plaintiff  in  relation  to  that  contract,  a  personal 
bar  is  created  to  his  enforcing  it  as  a  whole.'^  The  defence 
here  afEects  only  a  part  of  .the  contract  and  is  satisfied  by  a 
variation  thereof.  "  It  is  quite  competent  for  the  defendant," 
it.  has  been  said,  "  to  set  up  a  variation  from  the  written  con- 
tract ;  and  it  will  depend  on  the  particular  circumstances  of 
each  case,  whether  that  is  to  defeat  the  plaintiff's  title  to  have 
specific  performance  or  whether  the  court  will  perform  the 
contract,  taking  care  that  the  subject-matter  of  this  parol  agree- 
ment is  also  carried  into  effect ;  so  that  all  parties  may  have 
the  benefit  of  what  they  contracted."  ^ 

Section  26  of  the  Specific  Relief  Act  provides  for  those  cases    §  R  A  s 
where  the  plaintiff  cannot  obtain   specific  performance   without   ^^■ 
submitting   to   the   variation  set  up  by  the  defendant.     We  are 
here  concerned  with  only  three  of  these  cases,  viz. : 

(a)  Where  by  fraud  the  contract,  of  which  performance  is 
sought  is  in  terms  different  from  that  which  the  defendant 
supposed  it  to  be  when  he  entered  into  it ;  ^ 

(6)  Where  by  fraud  the  defendant  entered  into  the  contract 
under  a  reasonable  misapprehension  as  to  its  effect  as  between 
himself  and  the  plaintiff  ;*  and 

(c)  Where  the  defendant,  knowing  the  terms  of  the  contract 
and  understanding  its  effect,  has  entered  into  it  relying  upon 
some  misrepresentation  by  the  plaintiff,  or  upon  some  stipulation 
on  the  plaintiff's  part,  which  adds  to  the  contract,  but  which  he 
refuses  to  fulfil.* 

'  Ibid.  obtain  a  paper  for  one  purpose,  and 

'  Per  Lord    Oottenham,    London    &  to  use   it  for  a  different  and  unfair 

Birmingham  Ry.  v.  Winter  [1840]  Or.  purpose,  as  to   practise  falseliood  or 

&  Ph.,  62 ;  2  Dart,  V.  &  P.,  1047-8.  deceit     in     its    procurement.      The 

'  2  Dart,  V.  &  P.,   1048.    Woollam  v.  primary   honesty  of  purpose  but  adds 

ffear/i,  [1802]  7  Ves.,2ll,  2  Wh.   &   T.,  to  the  moral  turpitude  ofthesubse- 

8th.  ed.  517,  is  the  leading  case  upon  quent   efforts  to  escape  from  it,  or, 

this  topic.  See  aiso  Joy nes  V.  Statham  when   a    moral    guilt    cannot  be   im- 

[1746]  3  Atk.,  388.  pubed,  a    legal  delinquency  attaches 

■*  2   Dart,   V.  &  P.,   1048,  and  cases  upon    an    attempted    abuse    of    the' 

cited.   Per  Bell  J.,  "  It  is  enough,  that  writing  sufficient  to  subject  it  to  the 

though  the  parties  acted  in   mutual  inflaence    of    the     oral     evidence." 

good  faith    at    the  inception  of  the  Beurich    v.    Swineheart,   11    Pa.    St., 

transaction,  an  attempt  is  made  to  223  ;  Waterman,  447. 

wrest  the  instrument  to  a  different  '  2  Dart,  V.  <fc   P.,    1051,    and   cases 

purpose,  not  contemplated  or  to  use  cited.    Cf.   Rickets    v.    Bell  [1847]  1 

it  in  •violation  of  the  accompanying  DeG.  &  S.,  335. 
agreement.    It  is  as  much  a  fraud  to 
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cl.  (Q>c&(b).  These  are  all  cases  of  enforceable   contracts^   which   are    in 

writing,  but  as  to  the  specific  terms  of  which  the  parties  are 
not  agreed.  The  defect  in  the  first  two  cases  is  to  be  found 
embodied  in  the  document  itself,  but  not  so  in  the  third.  The 
distinction  between  the  first  two  cases  is  that  in  one  (clause  a) 
the  terms  actually  embodied  in  the  document  are  different  from 
those  which  had  been  agreed  to  by  the  defendant,  (clause  b) 
the  terms  are  literally  those  which  were  agreed  upon, 
but  in  substance  and  actual  import  they  are  ditferent.  In 
the  first  case,  it  may  be  that  some  term  which  was  part  of  the 
agreement  has  been  omitted  or  altered,  or  a  new  term  has  been 
imported  into  the  document  as  ultimately  drawn  up.^  In  the 
second  case  the  words  actually  agreed  to  and  used  are  ambigu- 
ous, but  the  defendant  having  agreed  to  there  use  under  a 
misconception  which,  under  the  circumstances  of  the  case, 
cannot  be  considered  unreasonable,  the  document  cannot  be 
taken  to  represent  the  real  agreement  between  the  parties. 
Where,  therefore  the  terms  of  the  agreement  as  put  in  writing 
are  ambiguous,  so  that,  adopting  one  construction,  they  may 
reasonably  be  supposed  to  have  an  effect  which  the  defendant 
did  not  contemplate,  the  court,  upon  that  ground  alone,  may 
refuse  to  enforce  it.'  But  mere  suspicion  of  the  fraud  is  not 
a  sufiicient  ground  for  relief.''  As  to  terms  omitted,  it  has  to 
be  further  noted  that,  where  the  party  complaining  has  deli- 
berately executed  a  written  agreement,  and  there  was  no  fraud 
or  surprise,  but   the  agreement  as  drawn   up   does   not  contain 

'■Narain   Pattra  v.  Aukhoy   Narain  the  owner  of  land  bounded  on   the 

Manna  [1685]  12  Cal.,  152.  Hudson  River,  secretly  intending  to 

'  Upon  proof  of  fraud  in  the  omis-  sell  the  lot  as  it  originally  existed, 

sion    of    material    stipulations    in    a  made  the  purchaser  believe  that  he 

vpritten  contract,    a  court  of  equity  was  also  buying  a  wharf  on  the  lot, 

will  admit  parol  evidence  to  estab-  or  adjacent  thereto,  and  the  wharf 

lish      the     agreement     as     it    was  was  nob  included  in  the  conveyance, 

understood    and  concluded    between  the  vendee  having  paid  the    vendor 

the     parties,     and,     after     reform-  the  price  of  the  whole  property,  it 

ing   the   contract   according   to  the  was  held  that  he  was  entritled  to  a 

truth      will      proceed     to     enforce  decree    for    the    conveyance    of   the 

it.      The     court    will    withhold   the  whole.      Wiswal    v.    Hull,    3    Paige, 

exercise  of  its    power,    unless    the  Ch.,  313.    Waterman,  445-7. 

party   seeking    relief    will    do    full  =  2  Dart,  V.  &  P.,    1048 ;    Keap   v. 

justice  to  the  other  party,  according  Abbott  [1838]  C.  P.  Coop,  333 ;  47  E.  R., 

to  the  facts  which  are  made  to  appear  531 ;    and   other    cases    cited   there, 

to  the   court.     Dwight   v.    Pomeroy,  '  Tamplin  v.  James  [1880]   15    Ch., 

17   Mass.,  303.    Cf.  Nelson  v.    Wood,  D.,  215,  221;  2  Dart,  V.  &  P.,  1049-60: 

62  Alabama,  175.    Where,   therefore,  2  Wh.  &  T.,  524. 
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stipulations  he  had  negotiated  for,  that  is  no  ground  for  refusing 
specific  relief.^  Where,  again,  the  terms  alleged  to  have  been 
omitted  were  never  actually  agreed  to  and  all  that  appears  is 
that  the  defendant  intended  to  propose  them  but  did  not,  there 
is  still  less  ground  for  not  granting  specific  performance  of  the 
written  contract.'' 

In  the  case  contemplated  by  clause  (c),  the  terms  of  the  oi.  Ce.) 
contract  in  writing  do  not  embody  the  whole  agreement  between 
the  parties,  and,  but  for  a  misrepresentation  made  or  an  under- 
taking given  by  the  plaintiff,  the  defendant  proves  he  would 
not  have  consented  to  have  the  truncated  agreement  reduced 
to  the  form  of  a  document.  The  defendant  was  induced  to 
enter  into  the  contract  by  reason  of  this  engagement  on  the 
part  of  the  plaintiff ;  the  plaintiff  must,  therefore,  fulfil  this 
engagement  before  he  can  have  specific  performance.'  In  an 
American  case  it  appeared  that  during  the  negotiation  for  a 
lease  of  a  building  it  was  verbally  agreed  between  the  parties 
that  only  the  building  in  its  then  condition  was  to  be  embraced 
in  the  lease  and  that  the  lessor  vras  to  have  the  right  to  erect  a 
second  story  for  his  own  use. 

The  lease  as  written,  however,  did  not  say  anything  about 
this,  and  the  lessor  signed  it  upon  being  assured  that  he  would 
have  the  right  agreed  upon,  and  it  would  make  no  difference 
whether  the  right  was  reserved  in  the  lease  or  not.  An  action 
by  the  lessees  to  recover  the  second  story,  after  it  had  been 
built,  was  rejected  and,  upon  a  cross-complaint  by  the  lessor, 
the  lease  was  reformed  and  judgment  rendered  for  him.* 

Among   variations   made   by   parol,  a  distinction   is   to  be    parol  varia- 
made  between  those  which  are  co-temporaneous  with  the  written    *"'°''' 
agreement   alleged  to  have   been  varied,    and  those   which   are 
subsequent     thereto.     Evidence     will   not    be   admitted   of  a 

'  Shelburne  v.    Inchiguin    [1784]   1  been  perfectly  honest    and  upright. 

Bro.  Ch.,  338,   350;   Rich  v..  Jackson  But  if,  to  procure  an  unfair  advantage 

[1704]  4  Ibid,  514,  518.  to  himself,  he  subsequently  deny  a 

'  Parker  v.   Taswell    [1858]  2   DeG.  parol    qualification   of    the    written 

&  J.,  559.  contract,   it  is  such  a  fraud  as   will, 

•  '  Myers  v.  Watson  [1851]  1  Sitn.  N.  under    the  rules,  operate  to  let  in 

S.,  523,  Lamare  v.  Dixon  [1873]  6  H,  evidence  of  the  real  intent,  and  final 

L.,  414.  conclusion  of  the  contractors."    Ren- 

*  Murray  v.  Dake,  48  Calif.,  644,  "  His  shaw  v.  Gans,  7  Pa.  St.,  117.  Waterman, 

(plaintiff's)  original  object  may  have  448. 
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Effect 
26. 


of   s. 


Parol 
dence. 


co-temporaneou8  parol  variatiou  even  as  a  defence  to  specific 
performance/  but  a  subsequent  variation  may  be  proved,  and 
the  court,  upon  satisfactory  proof  being  given,  may  put  the 
defendant  to  his  election  and  decree  specific  performance  of 
the  written  agreement  without  the  variation,  if  he  declines  to 
elect."  Where,  however,  the  parol  variations  have  been  so 
acted  upon  that  the  original  contract  can  no  longer  be  enforced 
without  injury  to  one  party,  he  may  claim  specific  performance 
of  the  written  agreement  as  verbally  varied.^  Where  the 
parol  agreement  amounts  to  a  complete  abandonment  of  the 
original  written  contract,  there  can  be  no  specific  performance 
of  the  latter.'' 

It  thus  appears  that  the  effect  of  section  26  is  that  where  fraud, 
mistake  of  fact,  or  misrepresentation  has  induced  the  defendant 
to  sign  an  agreement,  that  agreement  can  only  be  enforced 
on  the  terms  which  the  defendant  intended  to  agree  to.^  When 
I  come  to  the  topic  of  mistake  it  will  be  necessary  to  consider 
the  provisions  of  this  section  further.  For  the  present,  I  will 
only  remark,  that  though  as  a  general  rule,  parol  evidence  to 
vary  or  modify  the  terms  of  an  agreement  in  writing  is  not 
admitted,^  yet  this  rule  cannot  shut  out  the  proof  of  fraud  or 
mistake.'  In  a  suit  for  spfecific  performance,  therefore,  such 
evidence,  as  a  matter  of  defence,  has  been  fiequently  admitted. 
As  Lord  Redesdale  explained,  "It  is  used  to  rebut  an  equity; 
the  defendant  says,  'the  agreement  you  seek  is  not  the  agree- 
ment I  meant  to  enter  into ';  and  then  he  is  let  in  to  prove 
fraud  or  mistake."^  Even  at  law  (to  quote  Lord  Coke),  "the 
covin  doth  suffocate  the  right."  ^ 


'  Omerod  v.  Eardman  [1801]  5  Ves., 
722. 

, '  Bohinson  v.  Page  [1826]  3  Russ., 
114;  Sanderson  v.  Graves  [1875]  10 
Ex.,  234. 

'  Legal   v.  Miller  [1750]  2  Ves.  Sr. 
299;  2  Wh.  &  T.,  8th.  ed.  530. 

'  Price  V.  Dyer  [1810]  17  Ves.,  356. 

'  Narain  Pattro  v.    Aukhoy  l^arain 
[1886]  12  Cal.,  152. 


"  I.  Ev.  Act,  s  92. 

'  Ibid,  prov.  1, 

•  Clinanv.  Oooke  [1802]  1  Sch.  and 
Lef.,  22.  This  was  a  case  under  the 
Statute  of  Frauds,  which  "does  not 
say  that  a  written  agreement  shall 
bind,  but  that  an  unwritten  agree- 
ment shall  not  bind." 

'  2  Taylor,  Ev.,  815. 


LECTURE  VI. 


(c)  Contract 
not  enforce- 
able. 


Statute  of 
Frauds,  s.4. 


DEFENCES  TO  THE  ACTION. 

(c)  Denial  of  Enforceability  of  Contract. 

You  have  already  seen  that  in  answer  to  an  action  for 
specific  performance  of  a  contract  the  defendant  may  plead, 
first  of  all,  that  there  is  no  agreement  at  all.  He  may  next 
admit  the  existence  of  an  agreement,  but  plead  that  it  is  void- 
able at  his  optioiT.  Or,  he  m^y  allege  that  it  is  not  enforceable 
at  law.  This  may  be  so,  because  either  there  never  was  a 
contract  such  as  may  be  made  the  ground  of  an  action,  or  the 
contract,  once  agreed  upon,, has  ceased  to  be  enforceable  at  the 
date  of  suit.  It  is  this  objection  of  want  of  enforceability  that 
I  iiow  proceed  to  consider. 

In  England  and  several  of  the  United  States,  this  objection 
is  generally  raised,  with  special  reference  to  the  Statute  of 
Frauds.^     Section  4  of  this  Statute  provides  : 

"  And  be  it  further  enacted  by  the  authority  aforesaid, — 

That  no  action  shall   be  brought (3)    to   charge    any 

person  upon  any  agreement  made  upon  consideration  of  mar- 
riage ;  (4)  or  upon  any  contract  or  sale  of  lands,  tenements 
or  hereditaments,  or  any  interest  in  or  concerning  them  ;  (5) 
or  upon  any  agreement  that  is  not  to  be  performed  within 
the  space  of  one  year  from  the  making  thereof ;  (6)  unless 
the  agreement  upon  which  such  action  shall  be  brought,  or  some 
memorandum  or  note  thereof,  shall  be  in  writing,  and  signed  by 
the  party  to  be  charged  therewith,  or  some  other  person  there- 
unto by  him  lawfully  authorised." 

The   object  of   this   Statute   was  the  suppression  of   frauds    oijject  to 
T  •      •  1  •  PI  •     1  •    p   1-   1  ,  .         suppress 

and  perjuries,   the  prevention  ot  the   mischief  liable   to   arise    fraud  and 

from  the  reception   of   parol  evidence   to   prove   the   existence    P^''''""'''" 


»  St.  29.  Car.  II,  c.  3. 
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and  the  terms  of  an   alleged   contract,*   and    equity   courts  in 

England   have  put   such   a   construction  upon   it   as   in   their 

judgment   best  carries    out   the    intention- of   the   legislature. 

Thus  they  have   decided   that   a   substantial   part  performance 

Pa^'*  of  a  parol  contract  will  take  a  case  out  of   the  Statute,  as  where 

perror-  1.111 

mance.  the  purchaser  has  been   put  into   possession   of   the   bargained 

premises  ;  upon  the  ground  that  it  would  be  a  fraud  in  the 
party  refusing  to  'execute  it  under  such  circumstances.^  As 
another  learned  judge  put  it,  "  Equity  lends  its  aid,  when 
there  has  been  part  performance,  to  remove  the  bar  of  the 
Statute,  upon  the  ground  that  it  is  a  fraud  for  the  vendor  to 
insist  upon  the  absence  of  a  written  instrument,  when  he  has 
permitted  the  contract  to  be  partly  executed."^  The  theory 
upon  which  equity  proceeds  in  administering  its  specific  remedy 
in  such  cases  is,  that  the  defendant  having  permitted  the 
plaintiff  to  treat  the  agreement  as  binding,  and  to  do  positive 
acts  based  upon  that  assumption,  it  would  be  a  fraud  in  him 
to  repudiate  his  undertaking,  and  to  set  up  the  Statute  as  an 
obstacle  in  the  way  of  its  completion.*  The  fraud  is  not  ante- 
cedent, but  inheres  in  the  consequence  of  thus  setting  up  the 
Statute.  The  Statute  there  is  no  attempt  or  design  to  repeal.* 
But  "  fraudulent  use  shall  not  be  made  of  that  Statute,"  said 
Lord  Eldon.^ 

1  Cf.  story,  Eq.,  s.  752  ;   Waterman,      [1882]  62  N.  H.,  393,  1  Ames,  309. 
s.  228  ;  Lindsay  v.  Lynch  [1804]  2  Seh.  "  Pomerov,    S.  P.,  s.  30  ;    McManus 

&  Lef.,  1,  4,  5,  7  ;  9  R.  B.,  54.  v.  Cooke  [1887]  35  Ch.  D.,  681. 

^  Per  Nash,  C.  J.,  Barnes  v.    Teague,  '  Pomeroy,  H.  P.,  ss.  103-4.   Per  Lord 

1  Jones,»E(j.,  277,  279,  1   Ames,   289,  n.  Westbnry,  "  The  court  of  equity   has, 

X  Per  Cranworth,  L.C  ,   "  The  ground  from  a  very  early  period,  decided  that 

on  which  the  court  holds  that  part  even  an   Act  of  Parliament  shall  not 

perlormance  takes  a  contract  out  of  be   used  as   an   instrument  of  fraud  ; 

the    provisions    of    the      Statute    of  and  If,  in  the  machinery  of  perpetrat- 

Prauds  is,  that  when  one  of  two  con-  ing  a  fraud,  an    Act    of   Parliament 

tracting  parties  has  been   induced  or  intervenes,   the  court  of  equity,  it  is 

allowed    by    the    other  to    alter  his  true,  does   not   set  aside   the  Act  of 

position  on  the  faith  of  the  contract—  Parliament,    but    it    fastens    on  the 

as,  for  instance,  by  tailing  possession  individual  who  gets  a  title  (or  right) 

of  land  and  expending  money  in  build-  uuder  that  Act  and  imposes  upon  him 

ing,  or  other  lilie  acts— then  it  would  a  personal     obligation,     because     he 

be  a  fraud  in  the  other  party  to  set  applies  the  Act  as   an   instrument  for 

up  the  legal  invalidity  of  the  contract,  accomplishing  a  fraud.    In  this   way, 

on  the  faith  of  which  he   induced  or  the   court  of  equity  has   dealt  with 

allowed  the  person   contracting  with  the  Statute   of   Frauds."     McCormick 

him  to  act  and  expend  his   money."  v   Grogan  [1869]  4  H.  L.,  82,  97. 
Oaton  V.   Oaton  [1865-6]   1  Ch.,   137,  '  Mestaer  v.  GiUepsie,  [1805]  11  Ves., 

147,  2  Keener,  645.  621,  628. 
'  Per    Smith     J.,    Sevay    v.    Drake 
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In  delivering  judgment  in  the  celebrated  case  of  Maddison  v.    Maddison  v 


Alderson,^  Lord  Blackburn   remarked,  "  I  have  not  been  able  to 
discover  to  my   satisfaction   what  is  the  principle   which  is  in- 
volved in  the    numerous   cases  in  equity  on  the   subject."     But 
the  Earl  of  Selborne,  in    his   speech  in   the   same   case,  gave  a 
luminous  exposition  of  the  principle.     "  It  has  been   determined 
at  law,"  said  the  Lord   Chancellor,    "  that   the   fourth   section 
of   the   Statute  of  Frauds  does  not   avoid   parol   contracts,   but 
only  bars   the  legal   remedies  by    which   they   might  otherwise 
have  been  enforced.^...     From   the  law  thus  stated,  the  equit- 
able consequences  oE   the  part  performance  of  a  parol   contract 
concerning  land    seem  to   me  naturally  to  result.      In  a  suit 
founded  on  such  part  performance,  the  defendant     is     really 
'  charged  '  upon   the  equities  resulting  from  the  acts  done  in 
execution  of  the    contract,    and   not    (within    the  meaning   of 
the   Statute)  upon  the   contract  itself.     If  such  equities  were 
excluded,  injustice  of  a  kind    which*  the    Statute    cannot   be 
thought  to   have  had   in    contemplation   would  follow.  Let  the 
case  be  supposed  of  a  parol  contract  to  sell  land,  completely 
performed  on  both  sides,  as  to  everything  except  conveyance  ; 
the  whole  purchase  money  paid  ;  the  purchaser  put  into  posses- 
sion ;  expenditure  by  him   (say  in  costly  buildings)  upon  the 
property ;     leases   granted    by  him  to   tenants.      The  contract 
is  not  a  nullity  ;   there  is  nothing  in   the  Statute  to  estop  any 
court  which   may   have   to  exercise  jurisdiction   in  the  matter 
from   enquiring   into  and   taking   notice   of   the   truth   of   the 
facts.     All  the  acts  done  must  be  referred  to  the  actual  contract, 
which  is  the  measure  and  test  of  their   legal   and   equitable 
character  and  consequences.      If,   therefore,   in  such  a  case   a 
conveyance  were  refused,  and  an  action  of  ejectment  brought  hf 
the  vendor  or  his  heir  against  the  purchaser,   nothing  could  be 

» [1883]  8  A.  C,  467,  488, 1  Ames,  301.  Blackburn  said  in  the  principal  case, 

'  His   Lordship    referred  to  Orosby  "  I  think  it  is  now  finally  settled  that 

V.  Wadsworth  [1885]  6  East,  602,  611,  the  true  construction  of  the  Statute 

Leroux  v.  Brown  [1852]  12  C.  B.,  824,  of  Frauds,    both    the    4th    and   17th 

and  Britain  v.  Bossiter,  [1879]  11  Q.  sections,  is  not  to  render  the  con- 

B.  T).,  123.    In  the  second  case,  it  was  tracts  within  them  void,    still    less 

said :    "  The  Statute  relates  to    the  illegal,  but  is  to  render  the  kind  of 

kind  of  proof  required  in  this  country  evidence  required  indispensable,  when 

to  enable  a  plaintiff  suing  here  to  it  is  sought  to  enforce  the  contract." 
establish  his  case  here."      So  Lord 


Alderson. 
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"Real  con- 
tract' of 
Rorae. 


Irrevocable 
change  of 
position. 


done  towards  ascertaining  and  adjusting  the  equitable  rights  and 
liabilities  of  the  parties  without  taking  the  contract  into  account. 
The  matter  has  advanced  beyond  the  stage  of  contract ;  and  the 
equities  which  arise  out  of  the  stage  which  it  has  reached  cannot 
be  administered  unless  the  contract  is  regarded.  The  choice  is 
between  undoing  what  has  been  done  (which  is  not  always 
possible,  or,  if  possible,  just)  and  completing  what  has  been 
left  undone.  The  line  may  not  always  be  capable  of  being  so 
clearly  drawn  as  in  the  case  which  I  have  supposed  ;  but  it  is 
not  arbitrary  or  unreasonable  to  hold  that  when  the  Statute  says 
that  no  action  is  to  be  brought  to  charge  any  person  upon  a 
contract  concerning  land,  it  has  in  view  the  simple  case  in 
which  he  is  charged  upon  the  contract  only  and  not  that  in 
which  there  are  equities  resulting  from  res  gestae  subsequent  to 
and  arising  out  of  the  contract.  So  long  as  the  connection  of 
those  res  gestae  with  the  alleged  contract  does  not  depend  upon 
mere  parol  testimony,  but  is  reasonably  to  be  inferred  from  the 
res  gestae  themselves,  justice  seems  to  require  some  such  limita- 
tion of  the  scope  of  the  Statute,  which  might  otherwise  interpose 
an  obstacle  even  to  the  rectification  of  material  errors,  how- 
ever clearly  proved,  in  an  executed  conveyance,  fonnded  upon 
an  unsigned  agreement."' 

Like  the  "  real  contract "  of  Rome,  therefore,  performance 
on  one  side  may  be  said  to  impose  and  enforce  an  equitable 
duty  on  the  other,  evidently  on  ethical  grounds.^  The  court 
repels  a  defence  which  will  make  the  Statute  an  instrument  of 
fraud  instead  of  a  shield  against  it.^  The  contract  is  enforced, 
not  because  as  such  it  is  binding  upon  the  parties,  but  because 
its  enforcement  is  the  most  effectual  way  to  prevent  the  per- 
petration of  a  fraud.* 

But  it  is  not  enough  that  an  act  done  should  be  a  condition 
of  or  good  consideration  for  a  contract,  unless  it  is,  as  between 
the  parties,  such  a  part  execution  as  to  change  their  relative 
positions  as  to  the  subject-matter  of   the  contract.^     The  act  or 


1  8  A.  C,  475-6. 

\0t.  Maine,  Ancient  Laiv,  343. 

'tManlinsY.  Broiim  [1850]  4  N.  Y., 
408,  1  Ames,  305.  Cf.  4  Pomeroy, 
Eq.,  J.,  s.  1409  n. 


*  Lawson,  Con.,  574  ;  Jacobs  v.  B.  R. 
Co.,  8  Cush..  225. 

'  Per  Selborne,  L.  C,  Maddison  v. 
Alderson,  supra. 
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acts  relied  on,  therefore,  should  be  referable  only  to  a  contract  like 
that  alleged,  and  should  have  induced  an  irrevocable  change  of 
position. 1  "  I  take  it,"  said  Lord  Redesdale,  "  that  nothing  is 
to  be  considered  as  a  part  performance  which  does  not  put  the 
pariy  into  a  situation  that  is  a  fraud  upon  him,  unless  the  agree- 
ment is  performed."^  Taking  of  possession  of  the  land  in  the 
case  of  a  purchase  may  therefore  be  an  act  of  part  performance,^ 
but  not  payment  of  the  purchase-money.*  The  acknowledged 
possession  of  a  stranger  on  the  land  of  another  is  not  explicable 
except  on  the  supposition  of  an  agreement,'  otherwise  it  would 
be  wrongful  and  would  render  him  a  trespasser  f  but  the  pay- 
ment of  money  is  an  equivocal  act,'  and  it  may  be  repaid,  in 
which  case  the  parties  will  be  just  where  they  were  before, 
especially  if  repaid  with  interest.^     Other   conditions    necessary 


'  Per  Wigram,  V.  C,  "  It  is  in 
general  of  the  essence  of  such  an  act 
that  the  courts  shall,  by  reason  of  the  • 
act  itself,  without  knowing  whether 
there  was  an  agreement  or  not,  find 
the  parties  unequivocally  in  a  position 
different  from  that  which,  according 
to  their  legal  rights,  they  would  be 
in  if  there  were  no  contract."  Dale 
V.  Hamilton  [1846]  5  Hare,  369,  381 
Mnndy  v.  JoUiffe  [1839]  5  Myl.  &  Cr., 
167, 1  Ames,  289.  Of.  2  Pomeroy,  Eq.  R., 
1347.  12  C.  L.  J.,  25. 

»  Clinaii  V.  Gooke  [1802]  1  .Sch.  &  Lef. 
22,  41,  2  Keener,  628  ;  Wright  v.  Pucket, 
22  Gratt.,  374. 

3  Butcher  v.  Stapley  [1685]  1  Vern., 
363,  I  Ames,  279.  But  in  some  juris- 
dictions in  America,  possession  coupled 
with  payment  of  the  purchase-money 
or  making  of  improvements  has  been 
insisted  upon.  2  Pomeroy,  Eq.  R.,  s. 
821.  Burns  v.  Daggett  [1886]  141 
Mass.,  368,  1  Ames,  284  (and  notes). 
Lawson,  Con.,  574. 

'  Pengall  v.  Boss  [1709]  2  Eq.  Abr., 
46,  pi.  12,  1  Ames,  276.  But  in  Dela- 
vTare,  it  has  been  ruled  that  "wherever 
non-performance  on  the  part  of  the 
vendor,  after  receiving  the  purchase- 
money,  or  a  part  thereof,  would  put 
the  party  in  a  situation  that  is  a  fraud 
upon  him,  unless  the  agreement  is 
performed,  the  court,  upon  the  prin- 
ciple of  preventing  fraud,  should 
decree  a  specific  performance."  Hous- 
ton V.  Townsend  [1835]  12  Am.  Dec, 
109,  2  Soott,  184, 

'  Per  Plumer,  M.  R.,    Morphett   v. 


Jones  [1818]  1  Sw.,  172,  181.  Vngleyv. 
Ungley  [1887]  5  Ch.  D.,  887,  1  Ames, 
281 ;  Bailey  v.  Ogdens  [1808]  3  Johns, 
399;  2  Soott,  177. 

'  Lester  v.  Foxcroft  [1701]  2  Wh.  & 
T.,  8th.  ed.  464,  Cutler  v.  Babcock,  29 
Am.  St.  Rep.  882,  2  Story,  Eq.,  s.  761. 
But  see  /I  lien's  Estate,  1  Watts  & 
Serg.,  383  ;  "Waterman  370. 

'  Maddison  v. /lldersojj,  supra.  But 
cf.  Frame  v.  Dawson  [1807]  14  Ves., 
386,  1  Ames,  283. 

'  Clinan  v.  Cooke  [1802]  1  .Sch.  & 
Lef.,  22,  6  R.  C.,  721,  Maddison  v. 
Alderson,  is  clear  authority  in  England 
that  the  rendering  of  personal  ser- 
vices caunot  be  deemed  to  be  part 
performance.  Cf.  Venkata  v.  Malrau 
[1909]  5  M.  L.  T.  108.  The  question 
has  been  much  discussed  in  America, 
and  the  courts  there  seem  to  be 
evenly  divided.  "  If  equitable  fraud 
be  taken  as  the  basis  of  the  doctrine, 
and  the  impossibility  of  restoring  the 
complainant  to  the  situation  in  which 
he  was  before  the  contract  was  made, 
the  rendering  of  services,  for  a  long 
term  of  years,  the  value  of  which 
cannot  be  estimated  by  any  pecuniary 
standard,  must  be  considered  an  act 
of  part  performance  of  the  highest 
character  ;  the  fraud  upon  the  com- 
plainant is  often  greater  than  that 
resulting  from  either  the  taking  of 
possession  or  the  making  of  improve- 
ments." 2  Pomeroy,  Eq.  R.,  s.  826,  p. 
1357.  Townsend  v.  Vander worker,  160 
U.  S„  171 ;  Rhodes  v.  Rhodes,  3  Sandf. 
Ch.,  279,  284 ;  Pomeroy,  S.  P.,  s.  114. 
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to  attract  relief  upon  the  ground  of  part  performance  are 
that  (1)  there  is  proper  parol  evidence  of  the  contract  alleged^ 
and  (2)  the  contract  is  such  that,  had  it  been  in  writing,  a 
suit  in  respect  af  it  might  have  been  maintained  in  a  court  of 
equity.^ 

Such,  in  brief,  is  the  equitable  doctrine  of  part-performance 
which  has  been  criticised'  and  has  been  even  repudiated  in  some 
jurisdictions.'*  Where,  upon  certain  considerations  of  policy, a  rule 
of  law  is  enacted  in  the  form  of  a  statute,  courts  ought  to  apply  it 
loyally  and  not  let  exceptions  or  breaches  eat  up  that  rule.^  The 
Indian  Statute  of   Frauds  has  not  been  introduced  into  India.     But  the 

tion  Act,  ss.     Indian  Registration  Act'  requires  certain  documents,  which  pur- 
17,  49.  pjjj.^   ^Q  create,  assign,  transfer,  limit  or  extinguish  rights  in  im- 

moveable property  of  the  value  of  Rs.  100  or  upwards,  to  be  regis- 
tered. And  section  49  of  the  same  Act  declares  that,  if  such  docu- 
ments are  not  registered  they  cannot  afEect  any  immoveable  pro- 
perty comprised  therein,  or  be  received  as  evidence  of  any 
transaction  affecting  such  property.'  It  is  in  view  of  these 
statutory  provisions  that  a  saving  clause  has  been  introduced 
into  the  Specific  Relief  Act.  It  runs  thus : 
s.  R.  A.,  s.  4.  "^-  Except  where  it  is  herein  otherwise  expressly  enacted, 

nothing  in  this  Act  shall  be  deemed — 

(c)  to  afEect  the  operation  of  the  Indian  Registration  Act  on 
documents." 

This  provision  clearly  implies  the  idea  that  the  doctrine  of 
part  performance  is  not  to  be  imported  by  the  Indian  courts 
into  the  consideration  of  cases  where  a  contract  relating  to 
immoveable'  property  cannot  be  established  by  reason  of  the 
absence  of  any  registered  instrument.    The  Transfer  of  Property 

1  Pry,  276,  s.  99.  Waterman,  s.  258,  pp.  352-3.                 ~ 

'  Of.  McMoiittS  v.Coofee  [1887]  35  Ch.  '  Gt.  Balkishen    v.   Legge  [1899]  22 

n.,  681 ;  Fry,  s.  593,  p.  263  ;  Pomeroy,  All.,  149,  where  the  Privy  Council  dis- 

S.  P.,  45n.  approved  the  equitable  construction 

3  Of.  2  Story,   Eg.,  S.  754  ;  Lindsay  that  certain  Indian  courts  had  placed 

V.  Lynch,  [1804]  2  Sch.  &  Lef  ,  1,  5,  7  ;  9  upon    s.    92,     Evidence    Act.      "  The 

R.  R.,  54.    (Lord  Redesdale)  ;   Foster  doctrine  which  lets  in  one  equitable 

V.   Hale  [1798]   3   Ves.,  696,  712,  713.  exception,"  said  the  Mississippi  court, 

(Lord  Alvanltsy) ;  Fry.  v.  Hhipler,!  Pa.  "opens  the  door  for  the  whole  innu- 

8t., 91  (Coulter,  J.);  Pattort  V.  McOhire,  nierable    series,"    Box    v.     Stanford, 

Mart.  &  Yerg.,  333  (Catron,  J.).  51  Am.  Dec,  142. 

"  E.  G.,  in    Kentucky,    Mississippi,  °  Act  XVI  of  1908,  s.  17. 

North  Carolina,  Tennessee.  2  Pomeroy,  '  d.  Howard  v.  Miller  [1914]  84   Li 

Eq.  R.,  s.  824,  p.  1354,  »i.,  1  Ames,  288-9  ;  J.  P.  C.,  49, 
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Act*  will  also  be  found  to  contain  provisions,  the  effect  of  which 
is  to  make  the  execution  of  a  registered  document  necessary  for 
a  legal  conveyance  by  way  of  sale,^  mortgage,^  exchange," 
lease,*  and  gift,^  in  certain  cases.  Where  no  such  document  is 
executed,  there  is  no  valid  transfer  of  immoveable  property  of 
which  Indian  courts  can  take  cognisance.'  It  is  upon  this 
ground  that  a  distinction  is  drawn  between  a  contract  for  sale 
and  a  contract  of  sale,^  an  agreement  to  execute  a  mortgage 
and  a  mortgage.^  It  is  the  latter  only  which  creates  rights 
in  rem  :  the  former  simply  entitles  the  promisee  to  obtain  a 
proper  conveyance  from  the  promisor.  And  it  has  even  been 
suggested  that  the  right,  title,  or  interest  in  immoveable 
property  which  is  created  by  or  results  from  the  fact  of  the 
execution  of  a  document,  registered  if  necessary,  does  not 
rest  on  a  contract  or  a  covenant,  but  arises  by  operation  of 
law.*" 

But  it  by  no  means  follows  that  a  deed  of  sale,    which  has    tinresister- 

/  6u.  S9.1  f*-rlpprl 

not  been  registered,  is  wholly  ineffectual.  It  may  evidence  a 
valid  agreement  to  sell,  and,  like  a  parol  contract  for  sale,  it 
may  form  the  foundation  of  an  action  for  specific  performance.*' 
And  where,  after  execution,  the  document  has  been  accidentally 
destroyed  by  fire,  or  the  vendor  wrongfully  withholds  it,  and  the 
plaintiff  is  not  at  fault,  even  secondary  evidence  may  be  adduced 

1  Act  IV  of  1882.  [1885]  9  Mad.,  399,  412  ;   SMhrahmania 

2  Ibid,  s.  54.  V.  Krishna   [1899]   23  Mad.,  137,  143  ; 

3  Ibid,  s.  59.  Mangal  Sen  v.  Shunhar  [1903]  25  All., 
"  Ibid,  s.  118.  580,  596,  604.  Of.  Gour  v.  Prasanna 
'  Ibid,  s.  107.  [1906]  33  Cal.,  812.  In  these  cases,  the 
°  Ibid,  s.  123.  eilect  of  alterations  in  documents  was 
'  Act  XVI  of  1908,  s.  49.  considered. 

*  T.  P.   A.,  s.  54.    "  A   contract    for  "  Bengal  Banking    Corporation    v. 

the  sale   of  immoveable   property   is  Mackertich  [1884]  10  Cal.,  315 ;   iVog- 

a  contract  that  i.  sale  of  such  pro-  appa  v.    Devu    [1890]   14   Mad,,    55 ; 

perty    shall    take    place    on    terms  Adukkalam  v.  Theethan  [1888J  12  Mad., 

settled  between  the  parties.    It  does  505.  Satyendra  v.  Anil  [1909]  14  C.  W. 

not,  of  itself,  create  any  interest  in  N.  65  ;  S'urendra  v.  Gopal  [1910]  12  C. 

or  charge  on   such   property."     Zac-  L.  J.,    464   The  same  view  has  been 

karaya  v.  Chunnu  [1911]  9  M.   L.  T.,  taken  of  an  unregistered  agreement 

270,  Cf.  Indian  Trusts  Act  (II  of  1882),  to    lease  which  does    not  operate  as 

s.  91.  a  present  demise.    Kenduri  v.  Oottu- 

'  Konchadi  ShanhliogueY.  Shiva  Rao  mttkkala,    [1907]   17  M.  L.  J.  R.,  218. 

[1904]  28  Mad.,  54.  Cf.  Punchanan  v.  But  as  the  agreement    itself  requires 

Chandi  [1910]  6  I.  C,  443   (agreement  registration,  s.  49,  S.  R.   A.,  applies, 

to  create  lease,    contg.  no    present  Narayanan  \.  Miithiah  [)910]21M.  L. 

demise).  J.  R.  44. 

'°   Ohristacharlu      v.     Karibasayya 
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Fraud. 


Trustee 

ex  maleficio. 


Exception 
in  favour  of 
charities. 


to  prove  the  contents  of  a  document  which  has  been  allowed  to 
remain  unregistered.^ 

And,  it  may  be  worth  repeating,  fraud  is  a  substantive 
ground  of  relief,  independent  of  any  doctrine  of  part  perform- 
ance.^ '  A  good  illustration  is  afforded  by  the  old  English 
case  of  Mullet  v.  Halfpenny.^  The  defendant,  on  a  treaty 
of  marriage  for  his  daughter  with  the  plaintiff,  signed  a 
writing  comprising  the  terms  of  the  agreement,  and  afterwards 
designing '  to  elude  the  force  thereof,  and  get  loose  from  his 
agreement,  ordered  his  daughter  to  put  on  a  good  humour  and 
get  the  plaintiff  to  deliver  up  that  writing,  and  then  to  marry 
him,  which  she  accordingly  did,  and  the  defendant  stood  at  the 
corner  of  a  street  to  see  them  go  by  to  be  married,  and  after- 
wards forced  the  plaintiff  to  bring  his  bill  in  the  Court  of 
Chancery.  Trevor,  M.  R.,  gave  the  plaintiff  a  decree  on  the 
ground  of  fraud.  Cowper,  L.  C,  relates,  "  Halfpenny  walked 
backwards  and  forwards  in  the  court  and  bid  the  Master  of 
the  Rolls  observe  the  Statute  (of  Frauds),  which,  he  humourously 
said,  'I  do,  I  do.'"  In  all  cases  of  fraud  and  where  trans- 
actions have  been  carried  on  mala  fide,  there  is  a  resulting 
trust  by  operation  of  law,  and  the  perpetrator  of  the  fraud 
may  be  treated  as  a  trustee  ex  maleficio.^ 

It  is  established  by  judicial  decision  in  England  that  "  a 
power  well  exercised  in  all  other  respects  will,  in  favour  of 
charities,  be  deemed  to  be  an  effective  execution  of  the  power, 
although  the  form  in  which  the  power  has  been  exercised  has 
not  conformed  to  the  requisitions  imposed  by  the  instrument 
creating    or    giving  the   power."  ^        The    principle   was    thus 


'  Chinna  Krishna  v.  Dorasami  Reddi 
[1896]  20  Mad,.  19;  Hynakka  v  Vavaiia 
[1869]  5  Mad.  H  C.  R.,  123.  11  C.  L.  J. 
548  ;  12  C.  L.  3.  25. 

'  Cf.  per  Lindley,  L.  J.,  "  The 
Statute  of  Frauds  does  not  prevent 
the  proof  of  a  fraud,"  Rochejoucuuld 
V.  Boustead  [1897]  1  Ch„  206.  See 
also  2  Pomeroy,  Eq.  R.,  s.  8.S0.  Peck 
V.  Peek,  1  L;  R.  A.,  185  ;  Hidden  v. 
Jordan,  21  Calif.,  92  ;  Waterman,  s. 
249. 

=  [1699]  Prec.  in  Ch.,  404  (cited). 

■*  Waterman,  340-1.  But  "unless 
tliere  be  something  in  the  transac- 
tion more  than  is  implied  from  the 


violation  of  a  parol  agreement, 
equity  will  not  decree  the  purchaser 
to  be  a  trustee.  And  the  distinction 
is  indispensable,  otherwise  there 
would  be  a  repeal  of  the  Statute 
(of  Frauds)  under  the  pretence  of 
preventing  fraud,  by  decreeing  an 
express  trust,  which  would  be  in- 
troductive  of  the  very  evils  the 
Statute  was  designed  to  prevent." 
McCulloch  V.  Cowher,  5  Watts  & 
Serg.,  427  (per  Woodward,  J.)  Pome- 
roy, 8.  P.,  s.  144. 

'  /lines  V.  Sayer  [1851]   3   M.  &  G. 
606,  per  Truro,  L.  C. 
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explained  by  Wigram,  V.  G.  :  "  If  a  person  has  power  by  bis 
own  act  to  give  property,  and  has,  by  some  paper  or  instrument, 
clearly  shewn  that  he  intended  to  give  it,  although  that  papet, 
by  reason  of  some  informality,  is  ineffectual  for  the  purpose, 
yet  the  party  having  the  power  of  doing  it  by  an  effectual 
instrument,  and  having  shewn  his  intention  to  do  it,  the  court 
will,  in  the  case  of  a  charity,  by  its  decree,  make  the  instru- 
ment effectual  to  do  that  which  was  intended  to  be  done."  ^ 
Equity  is  seldom  troubled  by  a  mere  formal  or  accidental  defect. 
But  the  jurisdiction  of  the  court  is  to  supply  defects  occasioned 
by  mistake  or  inadvertence,  not  to  supply  omissions  intention- 
ally uiade.^ 

Nor,  where  notice^    is  proved,  is  it  necessary  to  invoke    the    Notice : 
aid   of   the  doctrine   of   part  performance.     In  the  language  of 
the  Specific  Relief  Act,  courts  will  recognise  a."  trust  "  in    such 
a  case.     Two  illustrations  appended,  to  section  3,    will  explain 
my  meaning  : — 

"  (g)  A  buys  certain  land,  with  notice  that  B  has  already 
contracted  to  buy  it.  A  is  a  trustee,  within  the  meaning  of 
this  Act,  for  B,  of  the  land  so  bought. 

(h)  A  buys  land  from  B,  having  notice  that  G  is  in  occupa- 
tion of  the  land.  A  omits  to  make  any  enquiry  as  to  the  nature 
of  G'a  interest  therein.  A  is  a  trustee,  within  the  meaning  of 
this  Act,  for  G,  to  the  extent  of  that  interest." 

111.  ig)  is  a  case  of  actual,  and  ill.(/i)  one  of  constructive 
notice.  It  should  be  borne  in  mind,  however,  that  where  a 
complete  legal  title  has  passed  in  the  first  instance,  the  doc- 
trine of  notice  has   no   application.     It  is  where  the  competition 


Incomplete 
title. 


^  Ibid  7  Hare    ^77. 

'  Garth  v.  Townsen'd  [1869]  7  Bq„  220. 

'  T.  P,  A.,  s.  3.:  "  A  person  is  said  to 
have  notice  of  a  fact,  either  when  he 
actually  knows  the  fact  or  when,  but 
for  wilful  abstention  from  inquiry, 
or  gross  negligence,  he  would  have 
known  it,  or  when  information  of  the 
fact  is  given  to  or  obtained  by  his 
agent,  under  the  circumstances  men- 
tioned In  the  Indian  Contract  Act, 
1872,  s.  229."    Cf.  Trusts  Act,  s.  3. 

"  Cf.  Waterman,  s.  250  ;  "  The 
provisions  of  the  Statute  of  Frauds 
do  not  relate  to  implied  trusts,  or 
those    which  are  raised  or  created  by 

S3 


operation  of  law,  and  not  from  the 
contracts  of  the  parties.  A  trust 
results  by  implication  of  law  :  first, 
where  the  purchaser  has  paid  the  price 
with  his  money,  but  taken  the  convey- 
ance in  the  name  of  another ;  or,  where 
he  has  paid  with  the  money  of  an- 
other, and  taken  the  conveyance  in 
his  own  name  ;  second,  where  a  trust 
has  been  declared  qt  but  part  of 
the  estate,  from  which  the  law 
implies  an  intent  to  reserve  the 
beneficial  ownership  of  the  residue  ; 
and,  third,  where  there  has  been  a 
plain  fraud"  (p.  339,  and  see  cases 
cited  in  n.  3). 
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is  between  a  person  holding  an  incomplete  title  and  another 
holdino;  the  full  title  that  it  becomes  necessary  to  enquire 
whether  the  latter  is  affected  with  notice  of  the  former's 
title. ^  Where  the  owner  has  once  conveyed  what  he  had  to 
convey,  a  second  transferee  can  take  nothing.  But  where  the 
owner  has  not  parted  with  all  his  rights,  the  second  transferee, 
if  he  claims  under  a  properly  executed  (and  registered)  deed, 
will  obtain  a  valid  title,  unless  by  reason  of  notice,  either, 
actual  or  constructive,  of  a  prior  (possibly  imperfect)  title,  a 
court  of  justice  will  not  permit  him  to  enforce  his  rights  in 
supersession  of  the  rights  of  which  he  has  such  notice.  A 
prior  contract  for  sale  may  thus  be  specifically  enforced  even 
against  a  subsequent  vendee  with  notice,  though  he  holds  a 
properly  executed  and  registered  conveyance.^ 
Indian  But,  where  there  is  a  contract  valid  in  law,  which   may   be 

part  per-  proved  in  the  regular  way,  and  which  is  capable  of  specific 
fonioance.  performance,  part  performance  is  a  circumstance  that  may 
weigh  even  with  an  Indian  court,  when  it  is  called  upon  to 
make  a  decree  in  respect  of  such  a  contract.^  If  the  plaintiff 
has  done  substantial  acts  or  suffered  losses  in  respect  of  such 
a  contract,  the  more  reason  why  it  should  be  enforced  in  specie. 
The  courts  under  such  circuinstances  may  even  be  disposed  to 
stretch  a  point  in  the  plaintiff's  favour.  You  will  remember  the 
case  of  Price  v.  Corporation  of  Penzance,'^  where  a  municipal 
board  purchased  land  with  the  covenant  to  make  a  road,  and 
erect  the  market-house  thereupon  forthwith.  They  entered  and 
made  the  road,  but  did  not  erect  the  market-house.  Wigram, 
V.  C,  remarked  that  the  defendants  having  had  the  benefit  of 
the  contract  in  specie,  the  court  would  go  any  length  that  it 
could  to  compel  them  to  perform  their  contract  in  specie.^ 
A  similar  observation  may  be  made   in  respect   of   the   railway 

^  See  notes  to  Le  Neve  v.  Le  Neve  hold  the  property  for  the  benefit  of 

[1748]  "2  Wh.  &  T..  8th  ed.  187.  Mutual  the  latter  to  the  extent  necessary   to 

Li/e    Assurance    Society    v,    Laiigley  give  effect   to   the  contract."    Cf.  S. 

[1886]  32  Ch.  D.,  460.  K.  A.,  s.  27  [h). 

'  Trusts  Act,  S.91 :"  Where  a  person  'S.B.A.,  s.  22,  III. 

acquires    property  ^vith  notice  that  '  [1845]  4  Hare,  506. 

anotlicr   person  has  entered  into  an  '  Cf.     Wilson  v.  West  Hartlepool  By. 

existing  contract  affecting  that   pro-  Co.  [1865]  2  DeG.,  J.  &  S.,  475;   Shib 

perty,  of  which   specific  performance  Lai  v.  Collector  of  Biireiily  [1894]  16 

could  be  enforced,  the  former  must  All.,  ,423,  436. 
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cases  like  Storeys  v.  0.  W.  Ry.  Go,/  which  I  have  discussed  in 
a  former  lecture.^  In  such  cases,  the  plaintiff,  having  parted 
with  the  land,  has  no  opportunity  of  doing  the  work  which  the 
defendants  had  contracted  to  do,  and  so  of  ascertaining  the 
amount  of  damages  sustained  by  their  non-performance.^  And 
even  if  the  terms  of  the  contract  are  not  quite  certain  and 
definite,  part  performance  will  induce  the  court  to  struggle 
against  such  impediment.*  Part  performance,  be  it  noted,  is 
generally  a  question  of  fact,*  and  it  will  not  by  itself  give  rise 
to  this  eqitablejurisdiction  where  the  original  subject-matter 
of  the  contract  does  not  attract  it.^  The  contract  "must  be 
obligatory,  and  what  is  done  must  be  done  under  the  terms  of 
the  agreement  and  by  force  of  the  agreement."  ' 

In   a   case    of   reciprocal    promises,  the   fact  of   part   per-    Reciprocal 
formance    may   determine   the  discretion  of   the  court.     Where    P"""'"'^^^- 
the    plaintiff    has     performed     a    substantial    portion    of    his 
agreement  and   has   thereby  altered   his   position,  the  fact  that 
without  any  fault   and  by  reason  of  circumstances  not  within 
his   control  he   cannot  perform    the   rest   of  his   promise,  will 
not   deter  the   court   from   ordering   the  defendant  to   execute 
his  part  of  the  contract.^     But  where  tlie  plaintiff  is  in  statu  quo    piaintiff  in 
as  to  the  part  of  the  agreement  he  has  performed,  the  fact  that    s*"*'"!""- 
he  has  not  and  cannot  perform  the  whole  of  it  is  a  bar  to  his 
requiring  the  defendant  to  perform  his   contract.'     And   the 
court  will  not   decree   specific   performance   according   to   the 
letter,   when,  from  change   of  circumstances,    mistake    or   mis- 
apprehension, it  will  be  unconscientious  to  do   so.     The  court 
may  so   modify  the  agreement  as  to  do  justice  as  far  as  circum- 
stances  will  permit,   and  refuse  specific  execution,  unless  the 

1  [1842]  2  Y.  &  C,  Oh.,  48.  Ph.,  640.  Of.  Mc  Munus  v.   Cooke  [1887] 

'  Lect.  III.,  pp.  109  sqq.  ante.  35  Ch.  D.,  C8l. 

'  Per  Wood,  V.  C,  South  Wales  Rail-  '  Per  Lord  Brougham,   Lady  Thymie 

ivay  Go.  v.   Wythes  [1854]  1  K.  &.   J.,  v.  Earl   of  Gleiigall  [1848]  2  H.   L.  C. 

186,200.  131,158. 

'  Hart  V.  Hart  [1881]  18  Ch.  D.,  670,  ^Meredith     v.    Wynne    [1711]    Bq., 

685;   Haivksley    v.   Outram  [1892]    3  Abr.,  p.  70,  oa.  15,  Prec.  C/t.,  312,  24  B. 

Ch.,  374,  376,  381 ;  East  India   Co.  v.  K,  147. 

Nuthumbadoo    [1851]   7    M.P.C.,    482,  »  Lord  Feversham  v.  l^afson   [1678] 

497.  Freeman,  35,   1  Ames,    317.    Gilbert, 

'  Uowther  v.   Heaver  [1889]  41   Ch.  Le.v  Prcetoriu,  240-2 ;  2  Story,   Eg.,  s. 

n.,  248.  772  ;  Fry,  ss.  944-7. 

"  Kirk  V.   Bromley  Union    [1846]   2 


260  SPECIFIC    RELIEF. 

party  seeking  it  will  comply  with  such  modification  as  justice 
requires.' 

We  have  now  seen  that  an  agreement,  in  every  other  respect 
good,  may  fail  to  have  legal  effect  by  reason  of  non-compliance 
with  certain  formalities  prescribed  bj'  statute.  So  the  enforce- 
ment of  an  agreement  in  every  way  good  may  be  statute-barred 
Limitation.  g^£j.gj.  ^  certain  time.  The  Indian  Limitation  Act^  prescribes 
the  period  within  which  a  suit  must  be  instituted,  and  articles 
113, 115  and  116  of  the  first  schedule  are  relevant  to  the  present 
discussion.  The  first  article  prescribes  a  period  of  three  years 
for  a  suit  to  enforce  a  contract.  The  other  two  articles  provide  for 
suits  seeking  to  recover  compensation  for  breach  of  contract.  If 
the  contract  in  respect  of  which  compensation  is  asked  for  is 
to  be  found  embodied  in  a  registered  instrument,  the  suit 
may  be  brought  within  six  years ;  otherwise  it  must  be 
instituted  within  three.  Ordinarily,  the  Limitation  Act  only 
bars  the  remedy,  but  does  not  extinguish  the  right.  But  where 
specific  relief  in  the  form  of  possession  may  be  asked  for,  the 
right  itself  will  determine  by  prescription,  after  the  limitation 
for  a  suit  for  such  relief  has  expired.^  A  distinction,  it  is 
proper  to  note,  has  been  taken  between  cases  where  the  contract 
is  executory  and  the  relief  sought  is  the  execution  of  a  docu- 
ment, and  those  where  the  contract  is  executed  and  the  relief 
sought  is  consequential,  e.g.,  possession  of  the  property  conveyed. 
Strictly  speaking,  only  the  former  class  can  be  described  as 
cases  for  specific  performance  of  contract.''  But  the  right  to 
possession  arises  coincidently  with  the  right  to  the  execution  of 
a  conveyance,  it  springs  out  of  the  contract,  and  the  relief  by 
giving  possession  in  such  a  case  may  be  held  to  be  comprised 
in  the  relief  by  specific  performance.^  The  better  opinion 
seems  to  be  that  a  suit  for  possession   of  immoveable   property 

'  Mechanic    Bank  of  Alexandria  v.  '  Miihiuddin  v.    Majlis  [1884]  6  All., 

Lynn,   I   Peters,   376  ;  Davis  v.   Hone  231 ;  Buri  v.  Raghuna'th  [1888]  11  All  , 

[1805]  2  Sch.,  &  Let,  348,  9  R.  E.,  89.  27  F.  B.  Veera  v.  Poonambala  [1899]  9  M. 

'  Act  IX.  of  1908.  L.   J.    R.,    137  ;  FasaZ    v.    Amiruddin 

3  See  Limitation   Act,   s.    28,  Dalip  [1911]  217  P.  L.   R.     Distinguish  Sheo 

V.  Deoki  [1899]  21  All.,  204  ;  and  other  v.  Vdai  [1880]  2   AIL,   718  ;  Madan   v. 

authorities  collected  in  articles,  2   A.  Gaja  [19U]  14  C.  L.  J.,  159.    See  also 

L.  J.,  259,  297.  Ii,anjit  v.   ftadha  [1907]  34  Cal.,  564  ; 

"  Ante,  21 ;  Kalka  v.  Himayat  [1907]  Bamghulam  v.  Partale  [1907]  10  O.  C, 

10  O.  C,  218.  173. 


DIRECTIONS    IN    AWARDS   OR    WILLS. 


261 


sold,  let,  or  mortgaged,  by  the  vendee,  lessee,  or  mortgagee,  in 
whom  the  title  has  vested,  but  who,  contrary  to  the  contract, 
fails  to  get  possession,  is  governed  by  the  12  years  and  not  the 
three  years  rule  of  limitation.* 

Here.it  is  pertinent  to  observe  that  section  30,  Specific  Relief  Awards 
Act,  provides — "  The  provisions  of  this  chapter  as  to  contracts 
shall,  mutatis  mutandis,  apply  to  awards  and  to  directions  in  a 
will  or  codicil  to  execute  a  particular  settlement."  It  has, 
accordingly,  been  argued  that  a  suit  to  recover  money  due  to 
the  plaintifE  under  the  terms  of  an  award  from  the  defendant 
is  a  suit  for  specific  performance  of  a  contract,  and  is  governed 
by  article  113.^  But  an  award  is  not  a  contract,  though  it 
follows  upon  a  contract,  and  this  reasoning  has  been  repudiated 
in  recent  cases  at  Calcutta,  Allahabad  and  Madras.*  Where  an 
award  directs  the  delivery  of  immoveable  property,  the  article 
of  the  Limitation  Act  applicable  may  be  either  142  or,  more 
generally,  144,  which  prescribes  a  period  of  twelve  years  for 
suits  to  recover  possession  of  immoveable  property  not  otherwise 
provided  for.*  Where  the  subject-matter  of  the  award  is 
moveable  property,  one  of  the  earlier  articles  may  be  applicable, 
and  the  limitation  will  ordinarily  be  three  years.  If  none  of 
these  be  in  point,  the  plaintifE  may  have  six  years  under  the 
omnibus  article  120,*  which  is  to  be  applied  unless  it  is  clear 
that  the  suit  is  within  some  other  article.^ 

Another  circumstance  which  has  been  held  to  render  a 
contract  in  writing,  good  in  its  inception,  unenforceable  at  law, 
is  a  material  alteration  of  the  document.  This  is  known  as  the 
rule  in  Pigot's  case,''  and,  though  it  does  not  find  a  place  in  the 


Material 
alteration  of 
document. 


1  Mema  Kuar  v.  Hulas  Kuar  [1874] 
13  B.  L.  R..  312,  313,  P.  O. ;  Betts  v. 
Mahomed,  [1876]  25  W.  R.,  521.  Oopal 
V.  Baji  [1884]  4  A.  W.  N.,  123  ;  Kanhya 
V.  Mohru  [1890]  P.  R.  No.  96  ;  Talewar 
V.  Bahori  [1904]  26  AH.,  497  ;  Buniuari 
V.  BidUi  [1908]  12  C.W.N. ,  459. 

»  Sukho  Bibi  v.  Bam  Sukh  Das  [1883] 
5  All.,  263  ;  Raghubar  Dial  v  Madan 
Mohan  Lai  [1893]  16  All.,  3  ;  Ma  Hla 
Will  V.  Maung  Sfiiue  [1897-1901]  2 
Cr.B.R.,  293. 

3  Sheo  Narain  v.  Beni  Madho  [1901] 
23  AH.,  285  ;  Sornavalli  Ammnl  v.  Mu- 
thayya  [1900]  23  Mad.,  593  ;  Bhajahari 


Saha  V.  Behary  Lai  Basak  [1906]  33 
Cal.,  881.  Ma  Pon  v.  Mating  San  [1897- 
1901]  2  D.B.R.,  446;  Hhe.o  Narain  v. 
Bishunath  [1904]  7  O.C.,  369. 

'  Ibid.  Distinguish  Talewar  Singh  v. 
Bahori  Singh  [1904]  26  All.,  497. 

'  Kiildip  Dube  v.  Mahant  Dwbe[1911] 
34  All.,  43  (art.  1 1 6  a Iso  referred  to). 

"  Mahomed  n.iasat  v.  Hasin  [1893] 
21  Cal.,  157,  163,  P.C.  Batul  v.  Mansur, 
[1901]  24  All.,  17,  24,  P.O.;  Mitra,  Lim., 
934, 

'[1615]  H  Coke,  26  b,77  E.  R.,  1177  : 
"  These  points  were  resolved :  1 
When  a  lawful  deed  is  raised,  whereby 
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Indian  Contract  Act/  yet  our  courts  have  given  effect  to  it  in  a 
number  of  cases.  A  party  who  has  tlie  custody  of  an  instrument 
made  for  his  benefit,  is  bound  to  preserve  it  in  its  original  state  ;^ 
and  the  principle,  said  Grose,  J.,  is  "founded  on  great  good 
sense,  because  it  tends  to  prevent  the  party  in  whose  favour  it 
is  made  from  attempting  to-  make  any  alteration  in  it,"  and  it 
is  "as  applicable  to  one  kind  of  instrument  as  to  another.^ 
The  doctrine  has  been  recently  examined  with  great  learning  by 
Prof.  Williston,  and  the  distinction  he  draws  between  convey- 
ances and  covenants  is  fully  supported  by  the  Indian  cases : 
"  A  distinction  should  be  observed  between  a  deed  of  convey- 
ance and  a  bond  or  covenant  obliging  the  maker  to  some 
future  performance.  If  a  conveyance  is  valid  when  delivered, 
the  title  to  the  property  vests  in  the  grantee,  and  no  subsequent 
alteration  or  loss  of  the  deed  can  affect  the  title  of  the  grantee, 
though  for  want  of  evidence  he  may  find  difficulty  in  enforcing 
his  title.  A  bond  or  covenant  for  future  performance,  however, 
must  be  valid  when  the  obligee  seeks  to  enforce  it,  and  the 
rules  in  Pigot's  case  are  applicable."  *  But,  where  a  deed  of 
conveyance  has  been  altered,  the  suit  must  be  based  on  the 
vested  title  or  right,  and  not  on  the  altered  deed.^  The 
authorities  further  discriminate  between  cases  in  Avhich  the 
altered  document  is  the  foundation  of  the  claim  and  those  in 
which  it  is  only  used  as  evidence.  Consequently,  an  interpola- 
tion or  alteration  in  a  written  acknowledgment  of  debt  does 
not  vitiate  it,  as  such  acknowledgment  is  only  evidence  of  a 
Material         pre-existing  liability.^     The  alteration,   I   have  said,    must    be 


alteration. 


it  becomes  void,  the  obligor  may  'But  see  Negotiable  Instruments 
plead  i?oii  est  factum,  and  give  the  Act  (XXVI  of  1881),  ss.  87-9.  Pollock 
matter  in  evidence,  because  at  the  has  a  note  on  this  topic  as  an  excur- 
time  of  the  plea  pleaded,  it  is  not  his  sus  to  s.  62,  I.C.A.;  so  also  Cunning- 
deed.     Secondly,  it  vi^as  resolved  that,  ham  &  Shephard. 

when  any  deed  is  altered  in  a  point  '^  Dcwidson  v.  Cnoper  [1884]  13  M.  & 

material,  by  the  plaintiff  himself,  or  W.,  343,   352,67   R.  R.,   638;    Goiir' v. 

by  any  stranger,  without  the  privity  Prasdnna  [1906]  33  Cal„  812, 

of  the  obligee,  be  it  by  interlineation,  s  Master  v.  Miller  [1791]  4  T.R.,  320, 

addition,  rasing  or  by  drawing  of  a  345,  1  Sm.  L.C.,  12th  ed.  80. 

pen   through  a   line,  or  through   the  •"  Pollock,  Con.  (W.  W.),  845-6. 

midst  of  any  material  word,  tiaat  the  '  diihrahmania    v.    Krishna     [1899]. 

deed  thereby  becomes  void."     In  this  25  Mad ,    137,   143;    Mangal    Sen      v. 

case,  it  was  also  held  that  an  imma-  Shai^kar     [1903]    25    AH.,    580    F.    B.' 

terial  alteration  by  the  obligee  would  (collects  a  large  number  of  cases), 

avoid  the  deed.     But  this  is  no  longer  °  Atmaram  v.     Umedram    [1901]    25 

law,  Aldous  V.  Coruivell  [1868]  3  Q.B.,  Bom.,     616  ;     Burendra     Lai    v.   C7ma 

573.  Oharan  [1905]  9  O.  W.  N.,  695. 
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material.  This  means  that  it  should  be  of  sach  a  character  as 
to  affect  the  legal  effect  of  the  contract,  so  as  to  make  it  cease  to 
be  the  same.'  The  substance  of  the  contract  as  expressed  in 
the  document  must  be  altered,  or  the  identity  of  the  document 
destroyed  ;^  and  an  alteration  does  not  cease  to  be  material 
because  it  is  advantageous  to  the  obligor.^  But  an  innocent 
attempt  to  correct  a  clerical  error,*  or  to  add  what  is  already 
implied  in  the  document  or  is  superflaous,^  will  not  render  it 
inoperative.  Where,  tlierefore,  a  document  does  not  require 
attestation  by  witnesses,  the  affixing  of  the  signature  of  a  witness, 
after  it  has  been  executed,  is  only  an  immaterial  alteration.^ 

In  the  rule,  as  laid  down  in  Pilot's  case,  no  distinction  is 
made  between  an  alteration  by  a  stranger  and  one  by  a  party 
to  the  document.  But  it  is  not  easy  to  see  why  the  act  of  a 
stranger,  over  whom  he  has  no  control,  should  be  visited  on  a 
party,  when  total  loss  or  destruction  of  the  document  by  acci- 
dent does  not  damnify  him.'  The  American  courts,  therefore, 
seem  to  have  reason  on  their  side  when  they  hold  an  alteration 
by  a  stranger,  in  making  which  the  party  took  no  part,  to  be 
excusable.^  An  alteration  made  under  a  mistake  of  fact,  it 
may  be  added,  is  not  fatal.^ 

(d)  Diseharge  from  the  Contract. 

The  next  legal  plea  open  to  the  defendant  is  discharge  from 
the  obligation  of  the  contract.  Ordinarily,  in  India,  a  contract 
may  be  discharged  before  any  of  its  provisions  has  been  broken, 
first,  by  the  agreement  of  all  the  parties  thereto,  and,  next, 
owing  to  impossibility  of  performance. 


Alteration 
by  stranger. 


(d)  Contract 
discharged. 


'  Abdool  Hoosuin  v.  Ooolam  Hosain 
[1905]  7  JJom.  L.  R.,  742.  See  Pollock, 
Ooii.  (W.  W.)  865-8. 

^Stiffen  V.  Bank  of  England  [1882J 
9  Q.  B.  D.,  555  (number  of  a  Bank  of 
England  note  altered)  ;  Gogim 
Ohunder  v.  Dhuronidhur  [1881]  7 
Cal.,  610  (names  of  two  executants 
added);  Oovindasami  v.  Kiippusami 
[1889]  12  Mad.,  239  (date  of  bond 
altered.) 

'Gardner  v.  Walsh  [1855]  5  E.&B. 
83. 

'Howgate  &.  Osborn's  Contract 
[1902]  1  Oh,  451. 

*  Lowe  V.  Fox  [1887]  12  A.  O  ,  206. 

'Kashi    Nath  v.   Surbauund    [1885] 


12  Cal.,  317;  Venkatesh  v.  Baba 
[1890]  15  Bora.,  44 ;  Ramayyar  v. 
Sliaiimiician  [1891]  15  Mad.,  70 

'  Per  Eyre,  C.  J.,  "  God  fori)id  that 
a  man  should  lose  his  estate  by 
losing  his  title  deeds"  Bolton  v. 
Bishop  a]  Carlisle,  [1793]  2  H.  Bl  ,  259, 
263. 

'  Pollock,  Con.  (W.  W.),853.  Cf.  Lowe 
V.  Fox,  supra,  2 17;  Bashvniddin  v. 
Sur/akumar  [1908]  12  C.  W.  N.,  716. 

'  Raper  v.  Birbeck  [1811]  15  Bast, 
17  ;  Prince  v  Orietitul  Bank  [1878]  3 
C,    325.      Distinguish    Bank    of 


Hindustan  v.  Smith  [1867] 
C.  P.,  241. 
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(1)  Waiver 
or   abandon- 
ment, I.e.  A., 


Discharge  by  agreement  may  take  one  of  the  four  following 
forms,  viz.:  "  (1)  simple  and  express  waiver  or  abandonment  of 
the  contract ;  (2)  implied  waiver  by  entering  into  a  new  contract 
inconsistent  with  the  performance  of  the  old  ;  (3)  non-fulfilment 
of  some  condition  imposed  by  mutual  assent,  and  taking  effect 
either  as  a  condition  precedent  to  the  existence  of  the  contract 
or  as  a  condition  subsequent  annulling  it ;  and  (4)  rescission 
in  exercise  of  an  express  proviso  in  the  contract."  ^ 

(1)  Section  63  of  the  Indian  Contract  Act  lays  down  : — 
"  Every  promisee  may  dispense  with  or  remit,  wholly  or  in 
part,  the  performance  of    the   promise    made    to   him,    or    may 
extend  the  time  for  such  performance,    or   may  accept    instead 
of  it  any  satisfaction  which  he  thinks  fit." 

This  is  a  deliberate  departure  from  the  Common  Law  of 
England,  inasmuch  as  under  that  law  a  prior  contract  can  be 
altered  or  rescinded  only  by  a  new  agreement,  which  must  in 
general  satisfy  all  the  requirements  of  an  independent  con- 
tract.^ Further,  the  English  doctrine  of  accord  and  satisfaction 
does  not  recognise  the  payment,  say,  of  £  10  as  a  payment 
of  £20,^  and  requires  some  consideration  for  the  relinquishment 
of  the  residue.*  In  this  country,  however,  where  the  contract 
is  such  as  to  affect  the   right   of   only   one   of   the   parties,   he 


'2  Williams,  V.  &  P.,  908,  Prof. 
Williston  makes  an  exhaustive  analy- 
sis and  says  :  "  A  contract  may  be  dis- 
charged in  the  following  vpays  :— 

(1)  Performance  according  to  its 
terms. 

(2)  A  breach  of  such  a  nature  as  to 
justify  the  innocent  party  in  treat- 
ing the  contract  as  rescinded  or  as 
giving  rise  to  a  right  of  action  for 
breach  of  the  entire  contract. 

(3)  Rescission  of  a  voidable  con- 
tract, at  the  will  of  one  party,  as  for 
fraud,  mistake,  duress. 

(4)  Release. 

(5)  Rescission  by  parol  agreement. 

(6)  Accord  and  satisfaction. 

(7)  Cancellation  and  surrender. 
(8i  Alteration. 

(9)  Merger. 

(10)  Arbitration  and  award. 

(11)  Impossibility. 

(12)  Bankruptcy. 

(13)  Statutes  of  Limitation,    though 
in  general  barring  the   remedy  only, 


may  be  added. 

A  right  of  action  upon  a  contract 
may  be  discharged  in  any  of  these 
ways,  except  the  second  and  the 
eleventh."  Pollock,  Con.  (W.  W.), 
811-2.  Some  of  the  above  matters  I 
have  already  dealt  with,  and  I  use 
the  term  "  discharge  "  here  in  a  limit- 
ed sense. 

^  Leake,  Con.,  6th  ed.  576,  where  au- 
thorities are  collected.  In  England,  the 
statement,  i"  a  simple  contract  may, 
before  breach,  be  waived  or  dis- 
charged, without  a  deed  and  without 
consideration  "  means  "  without  other 
consideration  than  is  implied  in  the 
mutual  abandonment  of  the  contract." 
2  Williams,  V.  &  P.,  908  ;  Foster  v. 
Daivber  [1851]  6  Ex.,  839,  851. 

3  Per  Brian,  C.  J.,  Y.  B.  33,  Hen. 
VI,  48  A.,  pi.,  32.  See  article  by 
Ames,  12  Harv.  L.  R.,  521, 

"  fitch  V.  Sutton  [1804]  5  East, 
230,  232.  See  notes  to  Cumber  v 
Fane [1790]  1  Smith,  L.  C,  12th.  ed.  376.' 
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may  renounce  such  right  at  his  choice,  without  receiving  any 
consideration  from  the  other  party.^  He  may,  therefore,  if  he 
so  pleases,  accept  Rs.  2,000  where  Rs.  5,000  are  due  to  him, 
and  the  whole  debt  may  be  discharged.^  He  may,  where  he 
has  ordered  an  artist  to  paint  a  picture,  forbid  him  to  do  so, 
and  the  artist  need  not  bother  himself  further  about  the  matter.^ 
The  Bombay  High  Court  in  a  recent  case  suggested  that  "  it  is 
only  by  a  promise  that  there  can  be  a  dispensation  or  remission 
within  the  meaning  of  section  63  ;  there  must  be  a  proposal  of 
the  dispensation  or  remission  which  is  accepted."*  According 
to  this  view,  therefore,  the  artist,  unless  he  agrees  to  the 
dispensation,  may  be  entitled  to  carry  through  the  commission 
and  force  the  picture,  when  completed,  upon  his  client.  But 
the  view  is  a  reversion  to  the  English  doctrine  which  the 
'  Indian  legislature  has  clearly  abandoned,  and,  it  is  appre- 
hended, cannot  be  supported.*  A  subsequent  oral  agreement 
for  remission  of  a  part  of  debt,  which  originally  was  recorded  in 
writing,  may  be  excluded  from  evidence  by  proviso  4.  section 
92,  Evidence  Act  ;  but  the  discharge  will  operate  all  the  same 
as  valid  and  legal. ^ 

And  it  may  be  added  here  that,  where  one  party  repudiates 
a  contract,  the  other  need  not  perform  it.' 

(2)  Section  62  of  the  Indian  Contract  Act  provides: — 

"  If  the  parties  to  a  contract  agree  to  substitute  a  new 
contract  for  it,  or  rescind  or  alter  it,  the  original  contract  need 
not  be  performed." 

This  means  that  there  is  a  contract  in  existence,  and  anew 
contract  is  substituted  for  it  either  between  the  same  parties  or 
between  different  parties,  the  consideration  mutually  being  the 
discharge  of  the  old  contract.^  E.g.,  A  owes  B  Rs.  10,000,  he 
enters  into  an  arrangement  with   his  creditor  and   gives  him  a 


'  Davis  V.  Citndasami  [1896]  19 
Mad.,  398.  Cf.  Manohur  v.  Thakur  Dais 
[1888]  15  Cal.,  319  ;  Naoroji  v.  Kaei 
Sidick  [1896]  20  Bom.,  636. 

■>■  I.  C.  A.,  s.  63,  ill.  (b)  and  (c). 

3  Ibid,  ill.  (a). 

■■  Abaji  Situram  v.  Trimiale  Muni- 
cipality [1903]  28  Eom.,  66. 

•  Cf.  Pollock,  I.  0.  A.,  3rd.  ed.  79-80. 

34 


Bombay 
view. 


(2)  Novation 
of  contract, 
I.C.A.,  s.  62. 


'  Karampalli  v.Thekku  Vit til  [\902^ 
26  Mad.,  195.  Cf.  Ldwson,  Con.,  s.  500, 
p.  585. 

'  Pollock,  Con.  (W.  \V.)  333.  Cf. 
I.C.A.,  s.  39  ;  Hochster  v.  De  La  Tour 
[1853]  22  L.  J.  Q.  B.,  455,  6  E.  C,  576. 

«  Scarf  V.  Jardine  [1882]  7  A.C.,  345, 
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mortgage  on  his  (A's)  estate  for  Rs.  5,000,  in  place  of  the  original 
debt  This  is  a  new  contract,  and  extinguishes  the  old.^  Or, 
suppose  the  arrangement  (to  which  G  agrees)  is  that  B  shall 
thenceforth  accept  G  as  his  debtor  instead  of  A.  The  old  debt 
of  A  to  B  is  at  an  end,  ,  and  a  new  debt  from  G  to  B  has 
been- contracted.^  Here  ,  we  have  a  novation  of  contract,  as 
the  result  of  an  agreement  to  which  all  the  parties  have  con- 
sented,^ and  it  is  the  new  contract  whic'h  must  in  future  be 
enforced.  It,  however,  appears  that  tbe  substitution  of  a  new 
contract  for  the  old  pre-supposes  a  case  where  the  old  contract 
affected  more  or  less  the  rights  of  both  parties,*  and  it  can 
take  place  only  before  breach  of  that  contract.^  The  novated 
contract  must  also  be  one  capable  of  being  enforced  in  law,* 
and  it  must  be  properly  proved'  as  an  issue  of  fact.^  So,  where 
accounts  were  stated  between  a  creditor  and  his  debtor,  and  the 
latter  passed  the  former  a  hypothecation  bond  for  the  balance 
found  due  payable  by  instalments,  it  was  held  that  by  the 
execution  of  this  bond  the  debt  due  on  the  accounts  stated 
had  come  to  an  end.'  But,  whei-e  the  debtor- defendant  denied 
the  execution  of  the  bond,  which  could  not  therefore  be  register- 
ed, the  bond  could  not  displace  the  account  stated,  and  the 
court  said,  "  We  cannot  allow  the  defendant  to  take  advantage 
of  her  own  fraudulent  conduct  in  preventing  registration  of  the 
bond,  and  to  say  that  in  that  bond  was  represented  the  contract 
which  superseded  that  which  is  to  be  inferred  from  the  state- 
ment of  accounts."" 
Variation  It  is  proper  to  add  here  that  a  mere  alteration  of  some  term 

or  terms  of  the  old  contract  is  not  sufficient,  it  can  be  discharged 

•  I.C.A.,  s.  62,  ill.  (b).  Cal.,  319. 

'  Ibid,  ill.  (a).  "  Nundo     Kishore     v.      Ramsookhee 

'  Novation  is  not  consistent   with  Kooer  [1879]  5  Cal.,  215.    The  English 

the  original  debtor  remaining  liable  rule  seems  to  be  the  same,  2  Williams, 

in    any    form,    Commercial    Bank    of  V.  &  P.,  911.    But  see  Fry,  s.  1039. 

Tasmania   v.    Jones   [1893]  A,  C,  313 ;  '  Roushan    Bibee  v.  Hurray   Kristo 

and  where  the  variation  is  by  course  [1882]  8  Cal.,  926,  929.     The  provisions 

of  conduct,  and  not  express  agree-  of  s.  92,  Evidence  Act,    must  not  be 

ment,  it  must  be  shown  to  have  been  lost  sight  of  in  this  connection, 

intended    and    understood      by   both  '  Banshidhar  v.  Government  o/  Ben- 

parties,  Darriley  v.  L.  C.  &  D.  Ry.  Co.  gal  [1872]  9  B.L.R.,  364,  P.  C. 

[1867]  2  H.  L.,  60.  °  Sirdar  Kuar  v.  Chandrawati  [1882] 

■•  Davis    V.     Oundasami    [1896]     19  4  All.,  330. 

Mad.,  398.  '°  Kiamuddin  v.  Bajoo  [1888]  11  All., 

'  Manohur  v.  Tliakiir  Das  [1888]  15  13. 
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only  by  an  entire  abandonment  of  it.^  But  it  may  be  altered  by 
a  subsequent  contract  to  vary  it,  and  in  this  case  only  the  varied 
contract  can  be  specifically  enforced.^  Where,  e.g.,  there  is  a  con- 
tract of  tenancy  at  a  specified  rent,  the  lessor  first  putting  the  pre- 
mises into  tenantable  repair,  but  they  turn  out  not  to  be  worth  re- 
pairing, and  with  the  lessee's  consent,  the  lessor  pulls  down  the 
old  house  and  erects  a  new  one  instead,  the  Jessee  contracting 
orally  to  pay  an  increased  rent,  the  lessor  cannot  enforce  specifi- 
cally the  original  contract,  even  if  reduced  to  writing,  but  may 
enforce  it  with  the  variations  made  by  the  subsequent  oral  con- 
trac't.^  In  England,  in  cases  where  a  written  agreement  is  sought  to  " 
be  varied  by  parol  subseqliently  to  its  execution,  the  variation,  to 
be  available  as  a  defence,  is  required  to  be  accompanied  by  such 
a  part  performance  as  would  enable  the  court  to  enforce  it  if  it 
were  an  original,  independent  agreement.'  But  such  a  circum- 
stance in  India  will  only  have  an  evidentiary  value,  and  cannot 
be  deemed  to  be  essential. 

(3)  Promises,  again,  may  be  absolute   or   conditional.     An    (3JContin- 
absolute   promise   is    due    immediately   and   independently   of   tract, 
any  event  or  contingency,  as  a   debt   due   and   payable   at   the 
present   time.     A   conditional   promise  is  one  of  which  the  per- 
formance  becomes   due  only   after  a  lapse  of  time,  or  upon  the 
happening  of  some  event,  certain  or  uncertain.*     Such  a  promise 
the   Indian   legislature   prefers  to   describe   as   "contingent,"^ 
and   section   32   of  the  Indian  Contract  Act  provides  that  "con-    I.  c.a.,s.32. 
tingent  contracts  to  do  or  not  to  do   anything,   if   an   uncertain 
future   event   happens,   cannot   be  enforced  by  law  unless  and 
until  that  event  has  happened."  '     E.g.,  \i  A   contracts   to   pay 
B   a  sum  of   money   when    B   marries  0,  and   C  dies  without 
being  married  to  B,  the  contract  is  discharged.^ 

A  distinction  is  drawn  in  law  between  a  condition  precedent    Condition 
precedent. 


1  Cf.  Price  v.  Dyer  [1810]  17  Ves. 
356  ;  Veeey  v.  Bashleigh  [1904]  1  Ch., 
634. 

'  8.R.A..  s.  26  (e).  Cf.  Ryno  v.  Darby 
[1869]20N.J.,Eq.  231. 

'  Ibid,  ill.  (e)  Cf.  Bruner  v.  Moore 
[1904]  73  L.  J.,  Ch.,  377. 

*  Legal  v.  Miller  [1750]  2  Ves.  Sr., 
299;.?,  Dart,  V.  &P.,  1053. 

'  Leak,  Con.,  6th.  ed.  454. 


'  I.  C.  A.,  s.  31. 

'  When  the  event  happens,  the 
contract  becomes  absolute,  and  rests 
on  the  same  footing  for  all  purposes 
as  if  it  had  been  originally  made 
positively  and  ■without  reference  to 
any  contingency.  Regent's  Oanal  Oo.  v. 
Ware  [1857]  23  Beav.,  575,  586. 

•  I.  C.  A.,  s.  32,  ill.  (c). 
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and  a  condition  subsequent.  Where  a  certain  act  has  to  be 
performed  or  a  certain  event  is  to  happen  before  the  contractual 
obligation  can  be  fixed,  this  act  or  event  is  a  condition  prece- 
dent. Such  is  an  undertaking  in  a  contract  of  lease  that  the 
lessor  shall  build  a  new  warehouse  and  put  an  old  warehouse 
in  repair.^  So,  where  a  railway  company  purchases  land  for 
the  proposed  railroad,  there  may  be  a  condition  precedent  that 
the  railway  shall  be  made.^ 

Condition  Where,  on  the  other  hand,  a  valid  contract  is  formed  in  the 

subset^ueiit.  _ 

first  instance,  but  it  is  stipulated  that  the  contract  shall  be 
annulled  if  a  certain  act  be  not  performed  or  a  certain  event  do 
not  happen,  there  is  a  condition  subsequent,  the  non-fulfilment 
of  which  discharges  the  contract.  A  leasehold  not  transferable 
without  the  lessor's  consent  may,  e.g.,  be  sold  subject  to  such 
consent  being  obtained,^  or  an  equity  of  redemption  may  be 
assigned  subject  to  the  mortgagee's  consenting  to  allow  the 
mortgage  to  remain  for  a  specified  period.*  In  such  cases,  a 
contract  good  in  its  inception  may  fall  through,  if  the  lessor  or 
the  mortgagee  subsequently  refuse  to  give  his  consent. 

But  where  there  is  a  contract,  the  right  to  specific  perform- 
ance cannot  be  defeated  by  reason  of  the  non-perfonnance  of   a 
condition   or   stipulation,    unless   the  latter  is  such  as  a  court  of 
equity  considers  essential.* 
Failure  to  The    plaintifi's    failure    to  perform   an    express   condition 

conditk)!!  or    pi'ecedent,  unless   waived,^  has   been   held  to    be   fatal  to  his 
exercise  claim  for  Specific  performance,'   and,  as  the   contract   does   not 

become   absolute  till     the   condition    has    been    fulfilled,^    the 

1  Covnter    v.  Macpherson    [184.5]   5      party  entitled  to  performance.  Ear! 
Moo.  P.  C.,  83.  of  Dariileii  v.  London  C.  &  D.  Ry.  Co. 

2  Gage  v.  Newmarket  Ry.  Go.  [1852]      [1867]  2  B'.  L.,  43. 

18Q.  13.,  457.  Of.  Scottish.  A/.  E.  Ky.  Co  ^  Earl    of     Feversliam    v.     U'atson 

V    Stetoart  [1859]  3  MoQ.,  382.  [1678]  Freeman  35,  1  Ames,  3175/06 

3  Day    V.    Singleton,   [1899]   2   Ch.,  v.     Banister   [1856]   2    K.  &  J.,  374; 
320.  Williams   v.  Brisco  [1882]  22   Ch.   D., 

'  Smith    V.  Butler  [1900]   1  Q.  B.,  441. 

694.     The  condition  may,  in  general,  '  "  The    right  to  specific  perform- 

be  fulfilled  at  any  time  before  com-  ance  has  never  vested  for  the  party 

pletion.  in  default.    The  contract  cannot  be 

•  Fry,  ss.  50-51,  p.  21.  said    to  be  of  equitable  cognizance, 

°  Hauksley  v.  Outram  [1892]  3  Ch.,  until  the  condition  is  performed."    2 

359,  376,  378.    But  the  waiver  must  Pomeroy,  Eg.   R.,  s.  806,  p.  1327.    Cf. 

be  made  intentionally  and  with  know-  Scott    v.    Corporation   of     Liverpool 

ledge  of  all  circumstances    by    the  [1858]  3  OeG.  &  J.,  334. 
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justice  of  the  decision  is  manifest.  So,  where  there  is  an  option 
to  purchase  land  to  be  exercised  within  a  specified  time  and 
it  is  not  so  exercised,  the  right  to  compel  a  conveyance  is  lost.^ 
For  the  relation  of  vendor  and  purchaser  between  the  parties 
is  to  arise  ouly  upon  the  condition  being  fulfilled,  viz.,  the  act 
agreed  upon  being  performed  on  or  before  a  day  fixed  for  its  per- 
formance, and  the  lapse  of  that  day  without  its  being  performed 
determines  the  offer  to  sell.  As  Mr.  Pomeroy  points  out,  there 
is  no  contract  if  the  election  is  not  made  before  the  expiration 
of  the  time,  and  equity  finding  no  contract  to  use  its  discretion 
upon,  cannot  be  concerned  with  the  element  of  time,  which  pre- 
supposes an  existing  contract.' 

This  brings  me  to  the  much  debated  question  when  rimeofthe 
time  maj'  be  deemed  to  be  of  the  essence  of  a  contract,  contract 
Extreme  views  have  been  taken,  and  while  the  Common  Law 
courts  in  olden  times  held  that  it  always  was  of  the  essence, 
Lord  Chancellor  Thurlow  declared  that  in  equity  it  never  could 
be.*  If  A  agrees  to  do  a  certain  thing  by  a  certain  day,  and 
fails  to  complete  performance  till  after  several  days,  is  A 
entitled  to  the  benefit  of  such  performance,  or  does  the  contract 
fail  altogether?  Now,  it  is  clear  that  the  act  may  be  of  such 
character  as  it  is  absolutely  necessary  for  the  promisee  that  it 
should  be  performed  within  a  certain  time,  or  it  may  be  such 
that,  unless  it  is  so  performed,  the  promisee  is  likely  to  suffer 
loss,  or,  lastly,  performance  may  be  the  material  thing  and  it 
may  be  comparatively,  if  not  wholly,  immaterial  to  the  parties 
when  the  performance  is  completed,  so  long  as  there  is  no 
unreasonable  delay.      In  the  first  case,  time  is  essential,   in   the 


'  Lord   Ranelagh  v.   Melton  [1864]  furnish  a  sufficient  defence  against  a 

2  Dr.  &  Sm.,  278,  1  Ames,  319  ;   Joij  v.  bill  for  a  specific  performance  ;  and  we 

Birch  [1836]  4  CI.  &  F.,  57,  89  ;   Camp-  think  no    better  or  safer  general  rule 

bellv.  London  Co.  [1846]  5  Hare,   519,  on   this   subject  can    be    prescribed 

524  ;  Waterman  v.  Bai(ks,   144    U.   S.,  than     that    the    broken     stipulation 

394.  should    be  of  such  a  character  as  to 

"  2  E(/.  ii.,  s.  807,  p.  1328.     Cf.  Pome-  constitute  a  condition   precedent  to 

roy.  S.  P.,  ss.  373,  387-8.  the   petitioner's   right  to  enforce  the 

'  Gregson     v.   liiddle,   7    Ves. ,   275  contract;  or  be   such  as,  on  its  non- 

(oited).  fulfilment,  without  a  reasonable  ex- 

''  Per  Phelps,  J.,  "Every  agreement,  cuse,  to  render  in  terms  the  contract 

as  to  time,  is  not   of  the  essence  of  void  ;   or  in  some    other  manner   to 

the   contract,    and    therefore    every  render  it  clearly  inequitable  under 

failure  by  the  petitioner   in  a   literal  circumstances     of     fraud,     mistake 

performance  does   not,   of  necessity,  surprise,   unreasonable    delay,   gross 
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second  it  may  be  material,  in  the  third  it  is  immaterial.'  The 
question,  therefore,  is  primarily  one  of  intention.  The  Indian 
legislature  accordingly  enacts : 

I.C.A.,  s.  55.  "  When  a  party  to  a  contract  promises  to  do  a  certain  thing 

at  or  before  a  specified  time,  or  certain  things  at  or  before 
specified  times,  and  fails  to  do  any  such  thing  at  or  before 
the  specified  time,  the  contract,  or  so  much  of  it  as  has  not  been 
performed,  becomes  voidable  at  the  option  of  the  promisee,  if 
the  intention  of  the  parties  was  that  time  should  be  of  the 
essence  of  the  contract. 

If  it  was  not  the  intention  of  the  parties  that  time  should 
be  of  the  essence  of  the  contract,  the  contract  does  not  become 
voidable  by  the  failure  to  do  such  thing  at  or  before  the  speci- 
fied time ;  but  the  promisee  is  entitled  to  compensation  from 
the  promisor  for  any  loss  occasioned  to  him  by  such  failure.''^ 

Substance  "  A   party  may    not   trifle  with    his   contracts,"    remarked 

Allen,  J.,  "  and  still  ask  the  aid  of  a  court  of  equity.  Neither 
will  the  bar  be  administered  in  a  spirit  of  technicality,  and 
so  as  to  defeat  the  ends  of  justice."^  "  Courts  of  equity," 
said  Romilly,  M.R.,  "  make  a  distinction  in  all  cases  between 
that  which  is  matter  of  substance  and  that  which  is  matter  of 
form  ;  and  if  it  find  that,  by  insisting  on  the  form,  the  substance 
will  be  defeated,  it  holds  it  to  be  inequitable  to  allow  a  person 
to  insist  on  such  form,  and  thereby  defeat  the  substance."*  It 
has,  accordingly,  been  laid  down  that  a  court  of  equity  will 
relieve  against  literal  default,  and  enforce  specific  performance 
of  the  substantive  agreement,  notwithstanding  a  failure  to  keep 
the  dates  assigned  by  the  contract,  either  for  completion,  or  for 
the  steps  towards  completion,  if  it  can  do  justice  between  the 

neglect,  bad  faith,  or  other  manifest  '  Parkin  v.  Thorold  [1852]  16  Beav.. 

unconscientiousness,  that  the    peti-  59,  329, 1  Ames,  329   ("  It  [the   court] 

/  tioner  should  have  a  decree."     Quinii  then   considers   liow   far  either  party 

V.  Hoath,  37  Conn.,  16  ;  Pomeroy,  S.P.,  is  injured  by  the  delay,   and  will  not 

55  n.  permit  one  to  insist  upon  that  which, 

'Of.    Pomeroy,    S.  P.,  ss.  400-2  ;  2  although  a  formal  part  of  the  contract, 

Pomeroy,  Eg.  R.,    ss.  810-2.  would,  in  reality,   defeat  the  object 

'  I.C,A.,  s.  55.  Kuppusawmi  v.  Do-  which   both   had  in   view  at  the  time 

misatomi,  [1909]  5   M.  L.  T.,  247;  Siib-  when  it  was  made.    It  is,  I  apprehend, 

ramaman  v.  Gangaya,  [1909]  4  L.  B.R.,  on  a  similar  principle,  also,  that  the 

365;  Jamshed    v.   Burjor/i    [1916]   30  whole  doctrine  relating  to  the  equi- 

M.L.J.  186  P  C.  ties  of  redemption,   as  administered 

»  Hubbell  V.    Von  Schoening  [1872]  by  this  court,  is  founded.") 
49  N.  Y.,  326,  2  Keener,  1107. 
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parties,  and  if  (as  Turner,  L.  J.,  said  in  Roberts  v.  Berry),^  there    Direct 

,..,,,  .      ,     .  ,  ,    '  .  stipulation 

IS  nothing  in   the     express  stipulations   between   tlie   parties,    or  necessary 

the  nature  of  the  property,  or  the  surrounding  circumstances,  '"''  leation. 
which  would  make  it  inequitable  to  interfere  with  and  modifj' 
the  legal  right."'  A  case  of  express  stipulation  is  one  where 
the  parties  to  the  contract  introduce  a  clause  expressly  or 
directly  stipulating  that  time  is  to  be  of  the  essence  of  the  con- 
tract.' And  the  implication  that  time  is  essential  may  be 
derived  from  the  circumstances  of  the  case,  such  as,  where  the 
property  sold  is  required  for  some  immediate  purpose,  e.g., 
residence,*  trade  or  manufacture  ;  ^  or  where  the  property  is  of 
a  determinable  character,'  or  its  value  necessarily  fluctuates 
and  changes  with  the  mere  lapse  of  time,'  e.g.,  an  estate  for  life 
or  reversion,^  mining  property,^  or  stock. ^''  Solemn  agreements 
ought  not  to  be  slightly  got  over,"  and  the  party  seeking  the 
remedy  of  specific  performance  should  show  himself  ready, 
desirous,    prompt    and    eager.  ^      Circumstances    may    be    so 


■  [1853]  3  DeG.  M.  &  G.,  284.  Of. 
Parkiti  v.  Thorqld,  supra,  ("  Time  is 
hel^  to  be  of  the  essence  of  the  con- 
tract in  equity,  only  in  cases  of  direct 
stipulation  or  of  necessary  implica- 
tion.") 

'  Tilleij  V.  Thomas  [1867]  3  Ch.  Ap., 
61,  1  Ames,  337,  per  Lord  Cairns,  who 
added,  "  This  is  what  is  meant,  and 
all  that  is  meant,  when  it  is  said  that 
in  equity  time  is  not  of  the  essence 
of  the  contract."  See  also  per  Rolt,  L. 
J.,  2  Keener  1097.  Cf.  Taylor  v.  Long- 
worth,  14  Pet.,  172,  174,  cited  in  Brown 
V,  Guarantee  Trast  Co.  [1888]  128  U. 
S.,  403,  2  Keener,  1112  ;  Jeniiisons  v. 
Leonard,  21  Wall.,  302. 

'  Seton  V.  Slade  [1802]  7  Ves.,  269, 
270,  2  Wh.  &  T.,  8th.  ed.  478  ;  Lloyd  v. 
Rippingale  [I835J  1  Y.  &  0.  Ex.,  410 
(cited),  1  Ames,  335  ;  Barclay  v.  Mes- 
senger [1874]  43  L.  J.  Ch.,  448  ;  Baldeo 
Das  V.  Howe  [1880]  6  Cal.,  64.  As  to 
unilateral  contracts,  see  Brooke  v. 
Garrod  [1857]  3  K.  &  J.,  608  ;  Pomeroy, 
S.  P.,  ss.  387-8.  Janardan  v.  Bhairab 
[1915]  30  I.  C,  365. 

■■  Tilley  v.  Thomas  [1867],  supra.  Cf. 
Nokes  V.  Kilmorey  [1847]  1  T)eG.  & 
Sm.,  444  (land  desired  for  immediate 
building).  Distinguish  Wells  v.  Mux- 
well  [1863]  32  Beav.,  408 

'  Beaton  y.  iWapp  [1846]  2  Coll.,  556 
(public-house  as  a  going    concern) ; 


Cowles  V.  Gale  [1871]  7  Ch.,  12  (ditto); 
.Tadcaster  Tower  Brewery  Co.  v 
Wilson  [1897]  1  Ch.,  709,  711 ;  Glass- 
brook  V.  Richardson  [1874]  23  W.  B. 
(Eng.),  51  (trade  property).  Cf! 
Norrington  v.  Wright  [1885]  115  U.  S., 
189  ("  in  the  contracts  of  merchants, 
time  is  of  the  essence.") ;  Carter  v. 
Philliijs,  144  Mass.,  100 ;  Bowes  v. 
Shand  [1877]  2  A.  C,  463  ;  Wright  v. 
Howard  [1823]  1  Sim.  &  St.,  190  (land 
purchased  for  erecting  mills.)  Kishen 
V,  Purnendu  [1911]  16  C.  W.  N.,  753 
760. 

"  Parkin  v.  Thorold,  supra, 

'  4  Pomeroy,  Eq.  J.,  s.  1408,  n.  2. 
Myers  v.  League,  62  Fed.  R.,  654.  Gold- 
smith V.  Guild,  10  Allen.,  (Am.)  289 
(land  in  war-time). 

'  Spurrier  v.  Hancock  [1799]  4  Ves., 
667  ;  Newrhan  v.  Rogers  [1793]  4  Bro. 
Ch.,  391,  393. 

'  Hiixham  v.  Llewellyn  [1873]  28  L. 
T.,  577  ;  Mucbryde  v,  Weekes  [1856]  22 
Beav.,  533,  2  Keener,  1088  ;  Taylor  v. 
Longworth,  14  Pet.,  172,  174  ;  Water- 
man V.  Banks.     144  U.  S.,  394. 

"  Doloret  v.  Rothschild  [1824]  1  Sim. 
&  St.,  590  ;  Lewis  v.  Lechmere  [17221 
10  Mod.,  50;'. 

''  Vernon  v.  Stephens  [1722]  2  P. 
Wms.,  66,  1  Ames,  339. 

'2  pp,,  Lor£j  Alvanley,  Mihvard  v. 
Earl  Thanet  [1801]  5  Ves.,  720  n. 
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changed  by  reason  of  the  delay  that,  the  object  of  the  parties  can 
be  no  lon.a'er  accomplished ;  and  he  who  is  injured  by  the  failure 
of  the  other  contracting  party  cannot  be  placed  in  the  situation 
in  which  he  would  have  stood  had  the  contract  been  performed.' 
But  where  there  is  nothing  special  in  the  object,  subject-matter 
or  terms  of  the  contract,  and  where  the  delay  is  satisfactorily  ac- 
counted for,^  substantial,  and  not  literal,  performance  as  to  time 
may  be  deemed  enough.*  A  contract  cannot  be  deemed  to  be  dis- 
charged because  the  promisor  makes  default  in  complying  with 
one  of  its  essential  terms  within  the  time  stipulated  by  him.^ 
Compen-  Where  time  admits  of  compensation,  it  cannot  be  said  to  be  an 
essential  part  of  the  agreement.^  Lapse  of  time  in  payment  of  the 
purchase-money  by  the  vendee  may  generally  be  recompensed 
with  interest  and  costs,®  and  it  is  upon  this  ground  and 
because  it  would  be  a  very  great  hardship  on  the  plaintiff  to 
lose  all  the  money  which  he  has  paid,  that  equity  ordinarily 
relieves  against  forfeiture.'  In  many  contracts  for  sale,  a  stipu- 
lation may  be  found  to  the  effect  that  the  purchaser  should 
forfeit  all  right  to  enforce  the  contract  and  also  all  payments 
till  then  made,  in  the  event  of  failure  to  comply  with  certain 
terms  of   the  agreement  (notably   as   to   time.)     In   such    cases 

1  JSrasfiier  v.  Gratz,  6   Wheat,   533  C.  L.  J.,  420  (sale  was  to  be  completed 

(Marshall,    C.    J.)  ;   Coslake    v.    Till,  within  3  months,  but  vendor  did  not 

[1826]  Russ.,  376.  satisfy    purchaser    about    title,    and 

*  Ueckard  v.  Sayre  [1874]  34  111.,  afterwards  sold  to  a  third  party), 
142,  1  Ames,  340  ("Jf  courts  were  to  '  De  Gamp  v.  Fecnj,  5  S.  &  R.,  323  ; 
allow  a  vendee  to  neglect  to  make  Pomeroy,  S.  P.,  4  56  )i. 
his  payments  at  the  stipulated  times,  '  Vernon  v.  Stephens,  supra.  But 
where  he  is  not  hindered  or  prevent-  this  recompense  is  to  be  distinguish- 
ed from  so  doing  by  fraud,  accident,  ed  from  the  compensation  or  abate- 
or  mistake,  the  consequences  of  his  ment,  for  which  ss.  14  and  15,  S.  R.  A., 
negligence  would  be  visited  upon  his  provide  in  the  event  of  deficiency  or 
vendor.  Justice  does  not  require  re-  defect  in  the  subject-matter  of  the 
lief  from  the  result  of  one's  own  contract.  Ct.  per  Walworth,  C,  "Al- 
negligence."    Per  Beekwith,  J.)  though  in  theory  the  interest  is  sup- 

3  Hosmer  v.   Wyoming   liy,  &   Iron  posed  to  be  a  fair  equivalent   for  the 

Co.,  129  Fed.  R.,  883  ;  Taylor  v.  Long-  non-payment  of  money  at  the'  time 

worth,  14  Peters,  172  ;  Pomeroy,  S.  P.,  agreed  upon,   we   all    know   that  in 

459  n.   Cf.     fieaton  v.    Mapp,  supra,  point  of  fact  the  person  to  whom  it  is 

where  Knight  Bruce,   V.  C,  repelled  due  frequently  sustains  great  losses 

"  the  plaintiff's  position  that  the  pur-  in    consequence   of    the    disappoint- 

chaser  shall  be  held  by  a  cable,  and  ment,  which  the  legal  rate  of  interest 

the  vendor  by  a  skein  of  .silk,"  and  cannot  compensate,"   Wells  v.  Smith 

ruled  that,  where    time  was  of  the  [1837]  7  Page,  22,  2  Keener,  1084. 

essence  in  respect  of  some  conditions  '  Iti  re    Dagenbaum   [1873]  8  Ch., 

in  the  vendor's  favour,  it  was  so  also  1022  ;   Harris  v.  Greenleaf,  25  Ky.  L. 

In  respect  of  others  against  him.  R.,    1940  ;   Edgerton  v.    PecKhum,  11 

•■  Haradhan  v.  Bharabali  [1914]   19  Paige,  Ch.,  851. 
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equity  assumes  that  the  real  intention  of  the  parties  was  only 
to  create  a  security  for  the  purpose  of  enforcing  tlie  contract, 
and  relieves  "against  the  penalty  of  a  forfeiture  upon  the 
ground  of  full  compensation  by  giving  interest."^  But  wliere 
the  default  is  intentional  and  continued,  one  cannot  ask  equity 
to  relieve  him  against  his  own  wrong,^— no  equity  can  arise 
out  of  one's  own  neglect,^ — and  a  condition  for  forfeiture  of 
what  the  buyer  has  paid  "as  a  deposit"  may  even  be  deemed 
to  be  a  reasonable  guarantee  that  he  means  business.*  In 
the  absence  of  an  express  stipulation  to  the  contrary,  a  deposit 
is  in  the  nature  of  an  earnest  or  guarantee  for  the  fulfilment 
of  the  contract. 

"The  notion  that  seems  too  much  to  prevail,"  said  Kent,  s^ie  and 
0.,  "  that  a  party  may  be  utterly  regardless  of  his  stipulated  '°°'"  s-ige. 
payments,  and  that  a  Court  of  Chancery  will,  almost  at  any 
time,  relieve  iiim  from  the  penalty  of  his  gross  negligence,  is 
very  injurious  to  good  morals,  to  a  lively  sense  of  obligation, 
to  the  sanctity  of  contract,  and  to  the  character  of  tljis  court." 
This  learned  judge  pointed  out  that  a  distinction  was  to  be 
made  between  a  case  of  a  sale  and  that  of  a  mortgage.  In  the 
latter  case,  the  only  object  of  the  security  is  the  payment  of 
the  money,  and  not  the  transfer  of  the  estate.  Wliere  there  is 
such  transfer,  however,  the  purchaser  cannot  be  suffered  to  lie 
by  and  speculate,  for  instance,  on  the  rise  of  the  estate.* 

Time     may     be     made    essential    by     notice,^    but  such    Notice, 
notice  ought  to  fix  the  longest  time  that  could  be  reasonably 
required   for  the  performance  of  the   acts   which    remained   to 

'  Davis  Y.  Thnmas  [ISSl]  1  Russ.  &  '     *  Uoive  v.    iSmitJi.  [1883]  22  Ch.  D 

My.,    506.    Pomeroy,     S.   P.,   s.    379.  89, 98. 

§oine    Americnn    jupLsdictions,    how-  ^  Lloyd  v.  Oollett  [nQS]  i  Bro.  Ch., 

ever,  apply  a  stricter  rule,  2  Pomeroy,  469. 

Bq.  B,   1342.    E.g.,    the   New  Jersey  '  Snper  v.  ArnnU  [1889]    14  A.   C., 

Court  has  said,  "  But  such  contracts  429.   H'/il  v.  Bjo-iieU  [1911]  2  Cli.  551. 

will   be  enforced...  unless  it  can   be  '  lipueilict  v.  Liyiicli  [1815]  I  Johns, 

shown  that  thereby  some  hardship  or  Ch.,  .S70,  2  Keener,  1074. 

wrong  not  within'the  presumed  con-  '  iJcjtsoii    v.    lAtml)   [I84B]   9  Beav., 

templation  o£  the  parties  at  the  time  502,  .107.     But  this  right  can  l)e  exer- 

will  result."     Gi-iggi  v.  Laiiriis,  21  N.  J.  cised only  when  unreasonable  dehiy  or 

Eq.,  494,  503.    Gre'iy  v.  Tiibh^s,  43  Oalif.,  default  has  been   made.     Fry,  s  1092. 

359.     Yarnmu  Wiiter  Suppltj     Go.     v.  Parkin  v.    Thornld,   supra.   Taiiloi- v. 

Djimenuiit/i  [1909]  99  Pac.  741.    Cf.  20  Bioicii  [1839]  2  Besiv.,  180  ;    Mahomrd 

M.  L.  J.   R.  230  {Natesa  v.  Appavu  v.    Willcie   [1907]   11    C.   W.    N.,  946, 

(1910).  P.  C. 
35 
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Waiver.  be   done.'     So   a  condition   making  time  of  the  essence  of  the 

contract  may  be  waived  by  the  defendant,  as,  e.g.,  when  he 
acquiesces  in  performance  after  tirae.^  In  such  case,  the  promisee 
cannot  claim  compensation  for  any  loss  occasioned  by  the  non- 
performance of  the  promise  at  the  time  agreed,  unless,  at  the 
time  of  such,  acceptance,  he  gives  notice  to  the  promisor  of  his 
intention  to  do  so.^ 
(4)  Rescis-  4.     A  contract  may  also  be  discharged,   before  breach,   by 

rescission  in  the  exercise  of  an  express  power  reserved  in  that 
behalf  to  either  party  in  the  agreement,  or  by  a  condition  of 
defeasance  which  is  fulfilled.*  T^-g-,  the  vendor  in  a  contract 
of  sale  may  stipulate  that  he  will  be  entitled  to  rescind  if  the 
purchaser  insist  on  an  objection  or  requisition  he  cannot  or  cares 
not  to  comply  with  f  and  so  may  the  ptirchaser,  in  the 
event,  say,  of  the  vendor  failing  to  construct  buildings  within 
a  specified  time.^  But  it  will  be  necessary  for  me  to  consider 
the  topic  of  rescission  of  contracts  at  some  length  in  a  subse- 
quent lecture. 
Impossibiii-  A   contract   may   also   be    discharged,   as  I  have    said,   for 

forraane^c^''  impossibility  of  performance.'  English  and  American  courts 
seem  disposed  to  treat  the  question  i-aised  by  this  plea  as  one  of 
construction,  and  enquire  into  the  intention  of  the  parties.^  Hut 
the  Indian  legislature  has  promulgated  certain  positive  rules 
of  law  on  the  subject,  and  Indian  courts  in  dealing  with  such  a 
defence  must  bear  section  56  of  the  Indian  Contract  Act  in  mind. 
I  quote  the  first  two  paragraphs  of  this  section  :  — 
I.  C.  A.,s.  56.  "  An  agreement  to  do  an  act  impossible  in  itself  is  void. 


'  Or«tij/oj-(i  V.  Toocjood  [1880]  IS  Ch.  "  Whitbread  &   Co.  v.    Watt   [1902] 

n.,  143,  158  (five  weeks  were  consider-  1  Ch.,  835. 

ed  too  short   in   this  case).     Webb   v.  '  "This  form  of  discharge,"  suggests 

Eiighes  [1870]  10   Bq.,   281,  2   Keener,  C.  Williams,  "  is  perhaps  no  more  than 

1101.  a    species    of    discharge    by    mutual 

^  Hipwcll  V.  Knight  [1835]  1  Y.  &  C.  assent  on  failure  of  a  condition  subse- 

sBx.,  401  ;  Hi(d.so)7  v.  Bartram  [1818]  3  quent,  it.  is  the  impossibility  not  so 

Madd.,  440  ;   Webb  v  Hughef:  [1870]  10  much  of  performing  the  contract  as  of 

Eq.,  281.  fulfilling  the  condition  on  which  alone 

3  T.O.A.,  s.  55,  para  3.  it  was  to  be  carried  out,   that  is  the 

■■  Head  v.  TcMersall    [1871]  7  Ex.,  7,  ground  of  release."     2  V.  &  P.,   916-7. 

6  R.  C,  560.  Of.  Benjamin,  Sale,  569,  sqq. 

'  Falkiicr  v.  Equitable  RevP.rsinimry  '  Pollock,    Goti.   (W.     W.),   519.     Of. 

Hoc.  [1858]  4  Drew.,  352  ;   1  navidsori,  GocAildas  Madhav,'i  v.   Narsti    Yeiiknji 

Prec.  Conv.,  564  ;    1  Williams,  1'.  &  P.,  [1889]  13   Bom.,   630.   3  Paige,    Con.,  s 

54, 147.  1363,  p.  2114. 
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"A  contract  to  do  au  act  which,  after  the  contract  is  made, 
becomes  impossible,  or,  by  reason  of  some  event  which  the 
promisor  could  not  prevent,  unlawful,  becomes  void  when  the 
act  becomes  impossible  or  unlawful."^ 

The  fii-st  paragraph  may  be  easily  disposed  of.  An  "  act 
impossible  in  itself  "  means  one  which  the  very,  nature  of  things 
does  not  permit  the  performance  of.^  ^-Q-i  if  1^  undertook  to 
walk  from  the  earth  to  the  mooA,  I  simply  could  not  do  it,  and 
the   agreement  creates  no  liability.^ 

The  second  paragraph  marks  a  departure  from  the  doctrine 
of  Pavadine  v.  Jane'^-  that  a  contract,  which  refers  to  no  condi- 
tions, generally  imports  an  unqualified  undertaking.  A  contract 
in  India  is  apparently  conditional  upon  possibility  of  perform- 
ance.* This  possibility  may  be  destroyed  by  (i)  i-eason  of  a 
rule  of  law,  which,  in  view  of  altered  circumstances  or  owing 
to  a  statutory  niodification,  niay  make  the  performance  of 
what  has  been  contracted  illegal.  Where  A  contracts,  e.g., 
to  take  in  cargo  for  B  at  a  foreign  port,  but,  before  the  contract 
can  be  performed,  A's  Government  declares  war  against  the 
country  in  whicVi  the  port  is  situated,  the  contract  becomes 
void.^ 

(ii)  Or,  the  possibility  may  be  displaced  by  reason  of  the 
destruction  of  the  subject-matter  of  the  contract  or  the  failure 
of  what  was  regarded  by  both  contracting  parties  as  its  founda- 
tion. Where  the  contract  lelates  to  the  use,  or  possession,  or 
any  dealing  with  a  specific  thing,  whose  existence  is  necessary 
to  the  performance  oi  the  undertaking,  the  perishing  or  destruc- 
tion of  that  thing,  without  default  in  the  party,  is  held,  even 
under   the  Common  Law,  to  excuse  the   performance,  because, 


"  Impossible 
in  itself." 


Departure 
from  English 
law. 

In  India 
contract 
conditional 
upon  possi- 
bility of 
performance 
(i)  Contrary 
law. 


(ii)  Subject 
matter  des- 
troyed. 


1 1  have  already  dealt  with  the 
case  of  supervening  illegality,  ante, 
138. 

'■  Just.,  limt.,  Ill,  xxix,  11. 

"  There  is  no  animus  oontrahendi, 
Pollock,  Con.  (W.W.),  520.  Cf.  Arnold, 
Psych.  Leg.  Ev.,  240-2. 
.  '  [1648]  Aleyn.  26.  Turner  v  Gold- 
smith [1891]  X  Q.  B.,  544,  Asiimore  v. 
Oox,  [1899]  I  Q.  B.,  436,  furnish  later 
instances.  See  also  Hchool  Dt.  v. 
Dauchy,  68,  Am.  Dec,  371.  Of.  Pollock, 
Con.  (W.  W.),  527,  sqq  ;   Lawson,  Coit., 


ss.  440-2. 

^  "  S.  56  evidently  refers  to  a  case, 
in  which  the  performance  of  a  con- 
tract becomes  impossible  otherwise 
than  by  reason  of  the  default  of  the 
promisor,"  Ganga  Dei  v.  Asuram 
[1907]  4  A.  L.  J.  R.,  778,  780. 

"I.e.  A.,  s.  56,  ilL{d),.  Cf.  Esposito 
v.  Boiodeii  [1857J  7  EL,  &  Bl.,  763  ; 
liaily  v.  De  Orcspigny  [186,9]  4  Q.' 
B.,  180.  Distinguish  Bombay  &  Persia 
Hteam  Nav.  Co.  Ld.  v.  Rubuttino  Co. 
Id.  [1889]  14  Bpm.,  147. 
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from  tlie  nature  of  the  contract,  it  is  apparent  that  both  parties 
contracted  on  the  l)asis  of  its  continued  existence.^  The  leading 
Gai'dZeU.  English  case  on  tlie  point  is  Taylor  v.  Galdwell}  There  the 
defendants  liad  agre'ed  to  let  certain  gardens  and  a  music-iiall  to 
the  plaintifFs  on  four  specified  days  to  come,  for  the  purpose  of 
giving  a  series  of  concerts,  at  and  for  a  specified  rent  for  each 
of  the  said  days.  The  defendants  were  to  provide  a  band  of 
music  and  certain  specified  entertainments,  and  to  issue  adver- 
tisements of  the  entertainments.  The  plaintiffs  were  lo  pay 
£lOO  in  the  evening  of  each  of  the  said  days,  to  receive  and 
take  all  the  .money  paid  by  persons  entering  the  gardens, 
and  to  provide  the  necessary  artistes  for  the  entertainments. 
After  the  agreement  was  entered  into,  and  before  the  day 
ariived  for  the  first  concert,  the  music-hall  was  accidentally 
destroyed  by  fire.  Blackburn,  J.,  delivering  the  judgment 
of  the  court,  said,  "  We  find  that  the  parties  contiacted  on 
the  basis  of  the  continued  existence  of  the  music-hall  at  the 
time  when  the  concerts  were  to  be  given,  that  being  essential  to 
their  performance.  We  think,  therefore,  that  the  music-hall  hav- 
ing ceased  to  exist,  without  fault  of  either  party,  both  parties  are 
excused  ;  the  plaintiff's  from  taking  the  garden  and  paying  the 
money,  the  defendants  from  performing  their  promise  to  give 
the  use  of  the  hall  and  gardens  and  other  things."  ^  An  Indian 
illustration  may  be  found  in  the  case  of  Inder  Pershad  v.  Gamp- 
belV  Here  a  sub-tenant  of  certain  lands  had  agreed  to 
cultivate  indigo  there  for  a  specified  period,  but  during  the 
continuance  of  the  agreeinent,  his  immediate  landlord  having 
failed  to  pay  rent,  he  was  ejected.  The  Calcutta  High  Court 
held  that  performance  was    excused    by    the    ejectment,    and   it 

'  Lawson,   Con.,  s.   445,  p.  510.    As  Howell  v.  Coitplaud  [1876]  1  Q.  B.  J)., 

to   tlie  civil  law,  see  I'othiev,  Oblig.,  258;   Appleby  v.  iMj/crs  [1876]  2C.P., 

pt.,  3,  ch.  6.  651  ;   MdcoU   v.  Ashtoii  [1901]  2  K.  B., 

=  [1863]  32  L.  J.  Q.  B.,   164,  6  R.  C,  126.   Cf.  T.  P.  A.,  s.  108  (e),  "  If  by  fire, 

603.  tempest    or  flood  or  violence  of  an 

" "  The  principle  seems  to    us    to  army  or  of  a  mob,  or  other  irresistible 

be,"  said   the  learned   judge,  "that  force,  any   material   part  of  the  pro- 

in  contracts  in  which  the  perform-  perty  be  wholly  destroyed  or  rendered 

aiicc  depends  on  the  continued  ex-  substantially  and  permanently   unfit 

islence  of  a  given   person  or  thing,  for  the  purposes  for  which  it  was  let, 

a  condition    is  implied  that  the  im-  the  lease  shall,  at  the  option  of  the 

possibility  arising   from   the  perish-  lessee,  be  void." 

ing    of    the    person    or    thing    shall  ■"  [1881]  7  Cal.,  474. 
excuse  the   performance."    See  also 
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did  not  matter  that  the  sub-tenant  might  have  paid  np  the  rent 

and   thus  averted  dispossession.     The  judgment  is  perhaps  not 

quite  satisfactory,  but  tlie  actual  decision  seems  to  be  within  the 

letter  of  the  section. 

A  good  illustration  of  the  case,  where  the  foundation  of  the    Kreii  v. 

contract   failing,    the   parties    are  discharged,  is  afforded  by  the 

facts   of  Krell   v.    Ilenvy}     It   will    be   remembered     that    the 

coronation  procession    of  our  King-Emperor  was  to  have  passed 

tlirougii  London  on  June  2G  and-  27,    1902,   but   owing   to  His 

Majesty's  illness    no    such   pi-ocession    took   place.     Henry  had 

agreed  to  hire  the  use  of  one  of  Krell's  rooms,  with  the  object  of 

witnessing  the    intended  procession,  and  paid  some  money,  but 

subsequently   refused  .to   pay    the   balance   of   the  rent.     The 

Court   of   Appeal    held    that    Krell   was    not  entitled  to  recover 

this,  since  the  taking  place  of  the  procession  was  the  foundation 

of  the  contract  in  the  view  of  both  the  parties.^ 

(iii)     Lastlv,  where  the  contract    is    for   personal    services,    ("')  Per- 

1111-1  former  sick 

possibility  of  performance  may  be  destroj'ed  by   death,    sickness    or  dead. 

or    misadventure    of     the     promisor.^     Where,    e.g.,    a   player 

contracts  to  act  at  a  theatre  for  six  months,  in    consideration    of 

a  sum  paid  in  advance,  and  then  falls  ill,  performance  is  excused 

during  the  period  of  his  illness.* 

The   above  considerations    make  it  clear  that  where  there    Summary. 

is  a  contract  for  the  conveyance  of  an  estate,   and,  say,    by   an 

accident   no  estate  is  left,  there  can  be  no  conveyance.^     Where 

^  [1903]    2    K.  B.,   74.     Distinguish  paralytic,  and  so  incapable  of  per- 

Elliott  V.   CrutcMey  [1904]    1   K.   B.,  forming  the  contrnct,  by  tlie  act  of 

565.  God,  he  would  not  be  liable  personally 

'  This  case  may  also  be  regarded  in  damages  any  more  than  his  exe- 
as  an  illustration  of  a  contingent  cutors  would  be  if  he  had  been  pre- 
contract, where  the  contingent  event  vented  by  death."  BaU  v.  Wright 
becomes  impossible.  Pollock,  i.C.  A.,  [1858]  E.  B.  &  B,  746,  793.  3  Paige, 
3rd.  ed.  205  Gov.,  pp.  2116,  sqq. 

3  Cf  per  Pollock,  C.  B. :  "  All  "  I.  C.  A.,  s.  56,  ill.  (e).  Cf,  Robinson 
contracts  for  personal  services  which  v.  Dnvison  [1871]  6  Ex  ,  269. 
can  be  .performed  only  during  the  '  White  v.  Niitt  [1702]  1  P.  Wras., 
lifetime  of  the  partv  contracting,  61,  1  Ames.  227.  Gmtld  v.  Miirch. 
are  subject  to  the  implied  condition  [1879]  70  Me.,  288,  2  Keener,  426.  Per 
that  he  shall  be  alive  to  perform  Gray,  J.,  "  VMien  property,  real  or 
them.  A  contract  by  an  author  to  personal,  is  destroyed  by  Are,  the  loss 
write  a  book,  or  by  a  painter  to  paint  falls  upon  the  party  who  is  the  owner 
a  picture,  within  a  reasonable  time,  at  the  time  ;  and  if  the  owner  of  a 
would  in  my  judgment  be  deemed  house  and  land  agrees  to  sell  and  con- 
subject  to  the  condition  that  if  the  veyitupon  the  payment  of  a  certain 
author  became  insaue,  or  the  painter  price  which  the  purchaser  agrees  to 
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there  is  an  agreement  for  the  sale  and  purchase  of  goods  and 
chattels,  and  after  the  agreement  but  before  the  sale  is  complet- 
ed, the  property  is  destroyed  by  casualty,  the  loss  must  be 
borne  by  the  vendor,  the  property  remaining  vested  in  him  at 
the  time  of  its  destruction/  And  no  reason  can  be  given  why 
the  same  principle  should  not  be  applied  to  real  estate.^ 
Equitable  Biit  acting  upon  the  maxim  that  equity  looks  upon  that 

as  done  which  .,is  agreed  to  be  done,  Chancery  Courts  in 
England  have  introduced  a  fiction  making  an  agreement  to 
purchase  equivalent  to  an  actual  purchase.^  In  contemplation 
of  equity,  therefore,  what  we  should  call  a  contract  jor  sale 
does  not  practically  differ  in  its  effects  from  a  contract  0/ 
sale.''  And,  according  to  the  doctrine,  of  equitable  conver- 
sion, "  if  a  contract  of  purchase  is  to  be  completed  at  a  given 
period,  and  the  title  is  finally  made  out,  the  parties  con- 
tinuing in  treaty,  and  the  purchaser  not  by  any  acts  released 
from  his  bargain,  the  estate  is  considered  as  belonging  to 
the  purchaser  from  the  date  of  the  contract,  and  the  money 
from  that  time  as  belonging  to  the  vendor."  ^  In  a  case, 
accordingly,  where  the  intending  purchaser  had  declared  him- 
self satisfied  with  the  title,  but  the  deeds   were  not  ready  for 

pay,  and  before  full  payment  the  house  Lord  Bldon,  "  The  effect  of  a  contract 

is  destroyed  by  accidental  fire,  so  that  for  purchase  is  very  different  at  law 

the  vendor  cannot  perform  the  agree-  and  in   equity.     At   law    the    estate 

ment  on  his  part,  he   cannot   recover  remains   the  estate  of   the    vendor ; 

or   retain  any   part  of  the  purchase  and  the  money  that  of  the  vendee.    It 

money,'' IV'eUs  v.  Calnan,  107   Mass.,  is  not  so   here.     The  estate  from  the 

514.   Goldman   v.  Rosanberg  [1889]  116  sealing  of  the  contract  is   the   real 

N.    Y.,    78,   2   Keener,   431.     But    see  property  of  the  vendee.")     Attorney- 

Kenney   v.   Wexham   [1822]    6   Madd..  General  v.  Brunnlmj  [1860]  8  H.  L.  C, 

355,  2  keener,  80.  243. 

1  Turling  v.    Baxter   [1827]  9  T)ow.  '  Harfoi-d  y.  Pnrrier  [1816]  1  Madd., 

&  Ryl.,    276;    Hiiide    v.     Whitehouss  534,538.  From  the  date  of  the  contract 

[1806]   7   East,   558  ;    Rugg  v.  Minett  the  purchaser  is  in  equity  the  owner 

[1809]    11    East,     210 ;     Sioeeting    v.  of  the  property  sold,  though  not  ab- 

Turner    [1872]    7    Q.    B.,     310,     313.  solutely,  but  subject  to  the  condition 

Benjamin,  Sole,  402.  Cf.  1.  C.  A.,  s.  86,  that     the     contract     be    specifically 

ill.  (b)  ;  S7ios!ii  Mo/iujt  V.  A'obo  Krishto  enforceable.   Broome  v .  Monck  [ISOS] 

[1878]  4  Cal.,  801.  10    Ves.,    597  ;    Lysaght  v.   Edwards, 

■  2  riwmpson     V.     Go!ik(     [1838]    20  [1876]  2   Oh.   D.,   499,   2  Keener,  360. 

Pickering,  134,  1    Ames,   235.   2   Kent,  Sngdcii,   V.&P.,   191-3;    1   Williams, 

Com.,  367.  V.  &  P.,   439-440.     But   see   Langdell, 

'  Thompson  v.  Gould,  supra  ;  Hughes  Eq.   Jur.,   6S-5,    who  points  out  that 

V.    Morris  [1852]  2    DeG.   M.   &   G.,  when  performance  of  a  contract   is 

349,  353.  enforced   in  equity,  the  performance 

'■'White  V.  A'iiU,  supra  ("In  equity,  may   relate   back  to  the  time  fixed  by 

the  estate  is  as   conveyed  from   the  the  coji  tract  for  its  performance,  but 

time  of  the  articles  sealed.");  Setou  v.  not  to  the  time  of  making  the  contract. ' 
Slade    [1802]    7    Ves.,  265,  274.   (Per 
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exectition,  and  the  honsps  contracterl  to  be  sold  were  burnt 
down  without  anj'-  faiilt  of  the  vendor,  who  thereupon  sued  for 
specific  performance,  Lord  Eldon  remarked,  "  As  to  the  mere 
effect  of  the  accident  itself,  no  solid  objection  can  be  founded 
upon  that  simply  ;  for,  if  the  partj^  by  the  contract  has  become 
in'  equity  the  owner  of  the  premises,  they  are  his  to  all  intents 
and  p"urposes.  They  are  vendible  as  his,  chargeable  as  his 
capable  of  being  encumbered  as  his ;  they  may  be  devised  as 
iiis  ;  they  may  be  assets  ;  and  thej^  would  descend  to  liis  heir."  ' 
The  doctrine  consequently  is  well  settled  in  England  that  where 
the  title  in  equity  has  passed,  the  thing  sold  is  at  the  risk  of  the 
purchaser,  who  must  bear  all  subsequent  losses,  and  is  entitled 
to  all  subsequent  gains  ;  subsequent  events  can  neither  determine 
the  contract  nor  give  either  party  a  right  to  resist  its  perform- 
ance.^ A  contract  to  sell  for  an  annuity  has  been  held  not  to 
be  avoided  by  the  death  of  the  annuitant,  even  before  any 
payment,^  nor  a  contract  to  purchase  shares  in  a  company  by  its 
failure  or  winding-up  before  transfer  of  the  shares.* 

But,  as  Dean  Langdell,  who  has  examined  the  whole  doctrine  noctrine  ex- 
or  equitable  conversion  witri  great  ability,"  has  pointed  out, 
this  doctrine  has  "nothing  to  do  with  the  relations  between 
the  vendor  and  the  vendee,  and  consequently  nothing  to  do 
with  the  question  whether  the  ownership  of  the  land  has  passed 
from  the  vendor  to  the  vendee.  It  is  a  matter  entirely  between 
one  of  the  contracting  parties  and  his  representatives,  and  in 
rega,rct   to    which    the   other  contracting  party   neither  has  any 


1  Paine  V.  AfeUer  [1801]  ii  Ves.,   349,  agrees  expressly  to  deliver  possession 

1  Ames,  228  ;  BobertsoK  v  Skelton  of  the  premises  in  the  same  condition 
[1849]  12  Beav.,  260,  50  B.  R.,  1061;  in  which  they  are  at  the  time  of  the 
Brewer  v.  Herbert  [1869]  30  Md.,  301.  bargain,  he  must  bear  the  loss  result- 

2  Keener,  421.  Distinguish  Expartc  ing  from  fire  or  other  accident.  Marks 
Minor  [1855]  11  Ves.,  559,  2  Keener,  v.  Tichmor  [1887]  85  Ky.,  536,  See  2 
420.  Cf.  S.R.A,,  s.  13,  ill.  (a) ;  Eppstein  Keener,  430.  1  Ames,  229  n.  Cf.  1 
V.  Kulm  [1906]  10  L.  R.  A.,  N.  S.,  117.  Williams,  V.  &  P.,  441  it.;  Counter 
See  article  by  Prof.  Keener,  1  Colnm-  v.  Macplierson  [1845]  6  Moo.  P.  C,  83, 
bia  Law  Rev.,  1.    Prof.  Williston  has  2  Keener,  412. 

forcibly  argued  that  tlie  loss  in  such  '  Mortimer  v.   Capper  [1,782]  I  Bro. 

cases  should  be  borne  by  the  party  in  Ch.,  156.    But  see  Pope  v.  Boots  [1774] 

possession,  9  Harv.  L.  R.,  106.         '  1  Bro.  P.  G,  370.    Cf.  also  8,R.A.,  s.  13, 

2  Per  Lord  Manners,  iietjeU  V.  Husseij  ill.  (b). 

[1813]  2  Ball  &  Beat.,  280,  287,  12  R.R!,  '  Paine  v.  Hutehivson  [1867]  3   Bq,, 

87  ;  Fry,  s.  914.     Two  exceptions  seem  257,  3  Ch.,  388. 

to'  have  been   recognised:    (1)  if  the  'Harv.    L,  Rev.,  Vols.  XVIII    and 

loss  is  due  to  the  vendor's  negligence,  XIX. 

he   must  answer  for  it ;   (2)  if  vendor 
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right,  nor  is  subject  to  any  duty.  In  a  word,  it  is  not  the 
contract  qua  contract  that  effects  the  equitable  conversion,  but 
the  contract  as  expressing  the  intention  of  one  of  the  parties  to 
it,  in  reference  to  a  matter  within  his  exclusive  control."  ^  "  An 
agreement  to  convey,"  to  quote  the  same  authority,  "  is  very  far 
from  being,  in  equity,  an  actual  conveyance.  It  is  only  by  specific 
performance  that  equity  ever  converts  an  agreement  to  convey 
into  an  actual  conveyance.  By  specific  performance,  however, 
equity  converts  an  agreement  to  convey  into  an  actual  convey- 
ance, at  law  as  well  as  in  equity.  How,  then,  can  specific  per- 
formance impart  to  an  agreement  to  convey  any  further  effect 
or  opei-ation  in  equity  than  it  has  at  law  ?  Only  by  making  the 
performance  of  it  relate  back.  Even,  therefore,  if  equity  made 
every  performance  (whether  compulsory  or  voluatary)  of  an 
agreement  to  convey  relate  back  to  the  date  of  the  agreement, 
it  would  by  no  means  follow  that  an  agreement  to  convey 
would,  in  equity,  be  an  actual  conveyance.  The  operation  of 
such  an  agreement  in  equity  would  still  be  wholly  dependent 
upon  its  operation  at  law,  i.e.,  it  could  never  operate  in  equity 
unless,  and  until  it  operated  at  law.  Since,  then,  it  is  only  such 
conveyances  as  are  actually  enforced  in  equity  that  relate  back, 
and  since,  of  all  conveyances  that  are  made  (even  of  land),  not 
one  in  a  million  is  enforced  in  equity,  the  statement  that  an 
agreement  to  convey  is  in  equity  an  actual  conveyance  seems 
extraordinary."^ 

Maitland  has  also  taken  pains  to  point   out   that   the   mere 

agreement  for  sale  does  not  transfer  the  dominium  or  ownership, 

it   passes  an  equitable  estate   which    is    not  a   bare    chose    in 

action  but  which  is   essentially   different   from    the   jus  in  re, 

and  is  altogether   unavailing   against  a   subsequent  bond  fide 

purchaser  for  value.^ 

Indian  law.  It  is  not  necessary  for  me  to  pursue  this  controversy  further. 

In  India,  as  we  know,   the    administration    of  justice   does   not 

suffer   by   reason  of   any   unnatural   divorce  between  law  and 

T  P  A   ss      equity.     The  Transfer  of  Property  Act  declares — "  A   contract 

54,  55.  for  the  sale  of  immoveable  property  is  a  contract  that  a  sale  of 

>  E(j.  J.,  65.  3  Maibland,  Eq.,  250-2. 

'iLangdell,  Eg, /.,  63n. 
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such  property  shall  take  place  on  terms  settled  between  the 
parties.  It  does  not,  of  itself,  oreate  any  interest  in  or  charge 
on  such  property. ^'^  It  further  enacts  :  "  The  buyer  is  bound, 
where  the  ownership  of  the  property  has  passed  to  the  buyer,  to 
bear  any  loss  arising  from  the  destruction,  injury  or  decrease 
in  value  of  the  property  not  caused  by, the  seller."  ^  A  reference 
to  section  86  of  the  Contract  Act  -"  When  goods  have  become 
the  property  of  the  buyer,  he  must  bear  any  loss  arising  from 
their  destruction  or  injury  " — makes  it  clear  that  the  Indian  law 
does  not  recognise  any  distinction  between  real_  and  personal 
property  in  respect  of  this  matter.^  In  the  case  of  immoveable 
property,  no  doubt,  here,  as  in  England,*  a  conveyance  distinct 
from  the  contract  is  always  required.  We  begin  with  negotia- 
tions, virhich  result  in  an  agreement,  but  there  is  no  transfer 
of  property  till  there  has  been  delivery  of  possession,  in  the 
event  of  the  property  being  of  small  value,  or  the  execution  and 
registration  of  a  deed  in  writing.^  Before  conveyance,  the 
property  belongs  to  the  vendor  ;  it  is  only  after  conveyance  that 
the  title  to  the  estate  passes  to  the  purchaser.  The  maxim  of 
law  is  res  perit  domino.^  Depreciation  in  value  must  be  borne 
by  the  owner  for  the  time  being,'  and  appreciation  in  value 
must  enure  to  his  benefit.^ 

It  has,  however,  been  suggested  that' section  13,  Specific 
Relief  Act,  lays  down  the  law  differently.'  Let  us  examine 
this   section.     It  runs  thus  :- 

"  Notwithstanding  anything  contained  in  section  56  of  the 
Indian  Contract  Act,  a  contract  is  not  wholly  impossible  of  per- 
formance because  a  portion  of  its  subject-matter,  existing  at 
its  date,   has  ceased  to  exist  at  the  time  of  the  performance." 

This  section  is  framed  as  an  exception  to  section  56  of  the 
Contract    Act,^"    and    its    obvious   meaning  seems  to  be  that 


1  T.  p.  A.,  s.  54. 

'  T.  P.  A.  s.  55,  subs.  5,  cl.  (c). 

'  See  esp.  ill.  (b),  I.  C.  A.,  s.  86. 

*  Williams,  Pers.  Prop.,  65,  71. 

'  T.  P.  A.,  s.  54. 

'  Institutes,  1  iii,  tit.  24,  s.  3  ; 
Pothier,  Cont.  de  Vente,  pt.  iv.  Mar- 
tineau  v.  Kitching  [1872]  7  Q.  B.,  453, 
454. 

'  Of.  Poole  V.  8hergold  [1786]  1  Cox., 

36 


I.  C.  A.,  s. 


Res  perit 
domino. 


S.R.A.,  s.  13. 


Effect  of 
supervening 
partial     im- 
possibility. 


273. 

"T.  P.  A.,  s.  55,  subs.  6,cl.  (a).  Cf.  Ex 
parte  Manning,  [1727]  2  P.  Wms.,  410  ; 
Monro  v.  Tuylor  [1850]  8  Hare,  51,  60, 
affd.  3  M.  &  G.,  713. 

'  Gonr,  T.  P.  A.,  518  ;  Mitra,  S.B.A., 
155-6. 

»"  Nelson,  8.B.A.,  133.  His  'sum- 
mary of  the  doctrine  of  s.  13'  is,  how- 
ever, different :  "  Because  A,  owing  to 
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supervening  impossibility,  where  it  affects  only  a  part  of  a 
contract,  will  not  discharge  the  whole  contract.  To  take 
a  simple  illustration,  suppose  there  is  a  contract  for  the 
sale  of  some  land  and  a  house, — a  valid  and  possible  con- 
tract at  its  inception, — to  be  performed  at  some  future 
time.  Before  the  date  fixed  for  performance  arrives,  sup- 
pose the  house  is  destroyed  by  fire.  It  becomes  impossible, 
therefore,  for  the  vendor  to  convey  the  entire  property  he 
originally  agreed  to  sell,  and  the  purchaser  cannot  have  all 
that  he  agreed  to  purchase.  But  the  contract  as  a  7^7ioi!e  has  not 
become  impossible  of  performance,  and  is  therefore  not  alto- 
gether void  ;  and  all  that  section  13  enacts  is  that,  in  a  proper 
case,  there  may  be  specific  performance  of  the  portion  which 
it  is  still  possible  for  the  parties  to  perform.^  There  is  nothing 
in  this  which  conflicts  in  any  way  with  section  54  of  the  Trans- 
fer of  Property  Act.  Section  13,  Specific  Relief  Act,  must  be 
read  along  with  the  following  sections ;  and  when  a  case  under 
it  arises,  the  principles  relating  to  partial  performance  of  con- 
tracts, which  I  have  already  discussed,^  will  have  to  be  applied. 
S.R.A.,  s.  13  The  illustrations  to  section  13,  however,  are   not   so  easily 

disposed  of.  Illustration  (a)  is  framed  upon  the  English  case  of 
Paine  V.  MeZZer,^  and  illustration  (&)  upon  that  of  Mortimer  v. 
Capper^  Now,  as  to  illustrations  in  Indian  Acts,  it  has  been 
said  that  they  are  decisions  by  the  legislature,  settling  points 
which,  without  them,  would  have  been  left  to  be  determined 
by  the  judges.*  But  where  the  words  of  the  enactment  are 
clear,  illustrations  cannot  be  held  to  restrict  or  alter  them  ;  it  is 
the  section  which  governs,  and  not  the  illustrations.^  The 
illustrations  to  section  13  do  not  seem  to  me  to  be  in  harmony 
with  the  section.     In  both  cases,  it  appears  that,  at  the  time  of 

a  special  inPvifcaWe  accident,   is  nn-  '^  Ante,    215  sqq.  Eppstein    v.  Kuhn 

able  to  perform  his  promise,  it  is  no  [1906]  10.  L.R.A.,  N  S.,  117. 

reason  why  B  should  not  perform  his,  *[1801]  6  Ves.,  349. 

especially  as  he  might  have  protected  "[ITS?]  1  Bro.  C.  C,  156. 

himself  by  making  the  performance  of  '  Collett,  10  ii.  Cliarleswortli  v,  Mac- 

his  promise,    conditional   upon   per-  Donuld  [1898]  23  Bom.,  103,  112. 

formance  by  4.     Having  made   an  un-  °1  BlaclsstonG.  Com.,  183  ;  Nanak  v. 

qualified    promise,     by    it  he    must  MpJtm  [1877]  1  All.,  487,  495 ;  Ifoylos/i 

stand."  (p,  135'.  v.  Somtwi  [1881]  7  Cal.,  132  ;  Govinda 

•  Cf.  Schuster,   Oerman  Civil   Law,  PiUai  v.  Thayammal  [1904]  28   Mad., 

X69.  57,61. 


illustra- 
tions. 
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the  performance,  the  entire  subject-matter  of  the  contract,   viz., 
the  house  in  illustration  (a)  and  the  life  in  illustration   (6),   had 
ceased  to  exist ;  the  contract  therefore  became  wholly  impossible 
of  performance.     However  this  may  be,   it   is   clear,   that  when 
illustration  (a^  was  framed  there  was  an  idea   that  the   doctrine 
of  Paine  v.  Meller^  and    Hughes  v.  Morris,^  was  not  inapplicable 
to  India.   Since   then,  the   Transfer   of  Property   Act  has  been 
enacted,  and  I   apprehend   that  no   section   of   or  illustration 
in  the  Specific  Relief  Act  should   now  be   so  interpreted   as  to 
be  out  of  harmony  with  the  remainder   of  the   Indian   statute- 
book.     As  I  have  said  before,  there   is  no  ground    for  limiting 
specific   relief   to   executory    contracts.^      A  frequent  case    in 
practice  is  where  a  conveyance  relating  to  immoveable   property 
has  been  properly  executed  and   registered,  but   possession   has 
not  yet   been    delivered,    or  the  purchase-money  in  whole  or  in 
part  has   yet  to  be  paid.     In  such   a  case,  if  after   the  execu- 
tion of   the   deed,    the  premises  sold  were  devastated  by  fire, 
tempest,   earthquake  or  flood,  the  contract  could  not  be  avoided. 
That  is  how  I   would  apply  illustration  (a)  to  section  13  of  the 
Specific  Relief  Act. 

Where  the  contract  is  not  absolute  and  unconditional,  even    ^""^[tj^^al 
Western  courts  will  not  probably  take  a  different  view.     In  the    and  not 
case  of   Counter  v.    Maepherson*   the  Privy  Council  had  to  con- 
sider an  agreement  for  a  lease  for  five  years,   where  the  landlord 
had  undertaken  to  erect   by  a  certain  date  a  new  warehouse,  on 
part  of  the  ground  to  be  demised,  and  to  put  the  old  warehouse 
in  repair,  and  the  amount  of  the  rent  was  to  be  determined  with 
reference  to  the  amount  of   the  landlord's  expenditure  on  the 
buildings.     The  whole   premises   were  subsequently  destroyed 
by  fire.     The  Judicial   Committee  held   that  it   was  a  condition 
precedent  that  the  premises  should  be   put  in  repair  before  the 
lease  was   granted,  and  that,  as  the  landlord  had  not  performed 
his  engagement  within  the  time  limited,  the  warehouse  had  not 
become   the  property   of  the  lessees,   and  the  contract  could  not 
be  enforced  in  equity.^     So,  where  the  plaintiff  had  contracted 

'  [1801]  6  Ves.,  349.  '  [1845]  5  M.  P.  C,  83. 

'[1782]  2  DeG.  M.  &  G.,  349,  355.  'Ibid,  105.    Langdell,  Eg.  J.,  60  n. 

•Ante,  22, 
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to  sell,  and  the  defendant  to  buy  a  leasehold  interest  in  land  to 
commence  in  the  future,  but,  before  this  future  date  arrived,  an 
ocean  storm  washed  away  a  part  of  the  land,  an  American 
court  refused  to  decree  specific  performance.' 

Where  the  contract  is  in  respect  of  a  contingency,  neither 
party  can  complain  if  the  contingency  turns  out  unfavourably 
to  him,  and  the  equities  may  be  somewhat  different.*  Where, 
again,  there  is  a  unilateral  agreement  to  convey  property,  the 
vendee  having  already  paid  the  price,  the  vendor  may  even 
be  treated  as  trustee  fur  the  purchaser,  and  a  suit  to  compel  the 
performance  of  such  an  agreement  partakes  more  of  the  nature 
of  an  action  by  a  cestui  que  trust  against  a  trustee  tlian  of  one 
for  specific  performance  of  a  contract.^ 

I  must  here  notice  a  corollary  of  the  English  equitable 
doctrine  just  considered.  Where,  subsequently  to  the  contract 
for  the  sale  of  a  house  it  is  burnt  down,  not  only  must  the 
purchaser  bear  the  loss,  but,  in  the  absence  of  any  provision  in 
the  contract,  he  will  not  be  entitled  to  the  benefit  of  an  existing 
insurance  against  fire  effected  by  the  vendor."*  The  reason 
given  is  that  the  contract  of  insurance  is  a  collateral  contract, 
which  cannot  be  considered  to  be  appurtenant  to  or  necessarily 
connected  with  the  use  and  enjoyment  of  the  property  agreed  to 
be  sold.'  It  may  be  doubted,  however,  if  this  conclusion  is  in 
harmony  with  the  doctrine  of  equitable  conversion  which  regards 
the  relation  between  the  vendor  and  the  purchaser  from  the  date 
of  the  contract  up  to  the  completion  of  it  as  that  of  trustee  and 
cestui  que  trust,^  and  it  is  certainly  not  founded  on  what  James, 
L.  J.,  called  "  the  natural  equity  which  commends  itself  to  the 
general  sense  of  the  lay  world  not  instructed  in  legal  principles.'" 
That  learned   judge,  in  a  forcible   dissenting   judgment,   said. 


1  Huciuenin  v.  Oourtenay,  53  Am. 
Kep.,  688.  nistinguish  Whitlock  v. 
Ashburn  Lumber  Co.  [1907]  12  L.  R.  A., 
N.S.,  1214 

'Cf.  per  Leach,  V.  C,  Kt'irity  v. 
Wexham  [1822]  6  Madd  ,  355. 

'  Langdell,  fig.  J„  64. 

'  Poole  V.  Adams  [1864]  33  L.  J.,  Oh., 
639  ;  Bayner  v.  Preston  [1881]  18  Oh. 
D.,  11,  Ames,  230,  affg,  14  Oh.  D.,  297. 
Of.   Oaatellain   v.  Preston    [1883]    11 


,  Pr<?s- 


Q,  B.  D.,  380,  2  Keener,  427. 

'  Per  Cotton,   L.  J.,  liayner  v. 
toil,  supra. 

'  Lysaght  v.  Edwards,  [1876]  2  Oh. 
n.,  499,  2  Keener,  360,  is  the  great 
case  upon  this  point.  Of.  Shaw  v. 
ffoster  [1871]  5  H.  L.,  321;  Clarke  w. 
Ramus  [1891]  2  Q.  B.,  456,  1  Ames, 
222. 

'  Rayner  v.  Preston,  supra,  1  Ames, 
231. 
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"  I  hold  it  to  be  an  universal  rule  of  equity  that  any  right  which 

is  vested  in  a  trustee — any  benefit  which   accrues   to   a  trustee 

from   whatever   source   or   under   whatever   circumstances,    by 

reason  of  his  legal  ownership  of  the  property — that  right  and  that 

benefit  he  takes  as  trustee  for  the  beneficial  owner. ...The  policy 

of  fire    insurance  is  not,  in  my    opinion,  a  collateral   contract,  it 

is  not  a  wagering  contract,  a  contract  that,  if  a  fire  happens,  then 

a  certain  sum  of  money  shall  be  paid  to  the  insured  ;  it  is  in  terms 

and  in  efEect  a  contract  that,  if  the  property  is  injured,  then  the 

insurance  company  will  make  good  the  actual  damage  sustained 

by  the  property.     That  damage,    and  that   damage  only,   gives 

the  right  and  is  the    measure  of  the  right,    and  it  seems    to  me 

impossible  to  say  that  it  is  not  by  reason  of  the  legal  ownership 

and  in  respect  solely  of  the  injury  done  to  tliat  legal   ownership 

that  the  right  to  recover  from  the   insurance   company    accrued 

to  the  insured."'     His  Lordship's  conclusion  that  the  purchaser 

could  recover  the  insurance   money   from  the  vendor,  has   been 

approved  in  America    and  adopted  in  India.     Section  49  of   the    T.  p.  a.,  s. 

Transfer  of  Property  Act^  lays  down  : 

"  Where  immoveable  property  is  transferred  for  considera- 
tion, and  such  property  or  any  part  thereof  is  at  the  date  of  the 
transfer  insured  against  loss  or  damage  by  fire,  the  transferee, 
in  case  of  such  loss  or  damage,  may,  in  the  absence  of  a  contract 
to  the  contrary,  require  any  money  which  the  transferor  actually 
receives  under  the  policy,  or  so  much  thereof  as  may  be  neces- 
sary, to  be  applied  in  reinstating  the  property." 

So,  in  respect  of  the  corollary  of  the  rule,  too,  the  English 
and  the  Indian  laws  do  not  seem  to  be  identical.* 

Bankruptcy  or  insolvency  of  the  promisor  also  discharges  a    insolvency, 
contract  under  the   Common    Law,^  and  the   Insolvent   Debtors 
Act/  which  is  applicable   in  the  Presidency   towns,  supports  a 
similar  doctrine.     But  in   England  it  has  been  held  that,  not- 
withstanding bankruptcy,  the   equitable   liability  to  perform  a 


1  Ibid,  2S2.  ■■  Of.  Schuster,  German  Civil  Laio 

»  2  Pomeroy,  Eq.  li.,  s.  860,  p.  1391 ;  169. 

1  Ames,  234,  n.  1.  '  Stat.,  46  &  47  Vict,  c,  52,  s.  56,  also 

3  The     section,    wiich    is    rather  ss.  30,  37  ;  Stat,  58   and  54  Vict,  o.  71 

loosely  ■worded,  seems  to  have  been  s,  3  (12).                                         '    ''      ' 

settled  in  the  Bill  of  1879.  '  Stat.  11  &  12  Vict.,  C.  21. 
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contract  specifically  remains  unimpaired/  and  the  Madras  High 
Court,  accordingly,  holds  that  on  insolvency  the  legal  estate  vests 
in  the  official  assignee  subject  to  the  equities  of  third  parties, 
and  the  proper  person  to  execute  a  deed,  in  pursuance  of  a 
decree  for  specific  performance  against  the  insolvent,  is  the 
official  assignee.^ 

(e)  Denial  of  the  Breach. 

The  last  legal  defence  to  an  action  for  damages  for  breach 
of  contract  is  a  plea  disputing  the  facts  alleged  to  constitute  the 
breach.  This  plea,  however,  does  not  displace  the  court's 
jurisdiction  to  decree  specific  performance,^  it  affects  only  the 
question  of  damages.*  In  a  contract  of  sale,  e.g.,  the  vendee 
has  the  right,  immediately  upon  the  execution  and  delivery 
of  the  contract,  to  apply  to  the  court  of  equity  for  a  specific 
performance,  and  the  only  consequence  of  such  immediate 
application  will  be  to  charge  him  with  costs  ;  but  the  relief 
cannot  be  denied  him,  merely  because  the  suit  may  be  ill 
advised,  hasty,  and  unnecessary .°  As  Allen,  J.,  explained,  "  the 
distinction  between  an  action  for  a  specific  performance  in 
equity  and  a  suit  at  law  for  damages  for  non-performance,  is 
this,  that  in  the  latter  the  right  of  action  grows  out  of  a  breach 
of  the  contract,  and  a  breach  must  exist  before  the  commence- 
ment of  the  action,  while  in  the  former  the  contract  itself,  and 
not  a  breach  of  it,  gives  the  action."^ 

Equitable  Defences. 

I  have  now  disposed  of  the  various  pleas  that  would  be 
considered  equally  relevant  and  equally  good,  whether  raised  in 
an  action  for  damages  or  in  one  for  specific  relief.  But,  as 
we  have  seen,  "an  action  for  a  specific  performance  is  an  appeal 


1  fearce  v.  Bastable's  Trustee  [1901] 
2  Oh.,  122;  Be  Beis  [1904]  2  K.  B.,  769. 
Cf.  Bailey  v.  Thurston  [1903]  1  K.  B  , 
137.  The  Provincial  Insolvency  Act 
(HI  of  1907)  throws  but  little  light  on 
the  subject  ;  see  esp.  ss.  16,  20.  Cf. 
■Williams,  Bankruptcy,  205  sqq. 

"  Purushotam  v.  Ponmwutigam  [1913] 
M.W.N.,  897. 

"  2  Williams,  V.  &  P.,  991  ;  also  987, 
"  A  breach  of  the  contract  is  not  neces- 


sarily  a  condition  precedent  to  ob- 
taining this  relief,  thougli  it  is  usu- 
ally requisite  to  induce  the  court  to 
interfere."  But  see  3  Paige,  Con.,  a. 
1614,  p  2448. 

■•  Bass  V.  GUvley  [1829]  Taml.,  80, 
48  E.  R.,  33. 

'  Bruce  v.  Tilson  [1862]  25  N.  Y., 
194,  1  Ames.  348. 

°  Ibid,  1  Ames,  347. 
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to  the  equitable  jurisdiction  of  the  court,— the  relief  is  matter 
not  of  absolute  right  in  the  party,  but  of  sound  discretion 
in  the  court;  and  to  sustain  such  an  action,  the  granting  of 
such  relief  must  appear  to  be  entirely  equitable.  The  court 
will  never  compel  a  performance  specifically  when,  looking  at 
all  the  circumstances  on  both  sides,  it  is  apparent  that  injustice 
would  thereby  be  done."^  As  another  American  judge  put  it  in 
language  at  once  happy  and  forcible,  "  Such  an  application  is 
addressed  to  the  sound  discretion  of  the  court.  Not  every 
party,  who  would  be  entitled  as  of  right  to  damages  for  the 
breach  of  a  contract,  is  entitled  to  a  decree  for  its  specific 
performance.  Before  granting  such  a  decree,  the  court  should 
be  satisfied  not  only  of  the  existence  of  a  valid  contract,  free 
from  fraud,  and  enforcible  at  lawr,  but  also  of  its  fairness  and 
its  harmony  with  equity  and  good  conscience.  However  strong, 
clear  and  emphatic  the  language  of  the  contract,  however  plain 
the  right  at  law,  if  a  specific  performance  would,  for  any 
reason  cause  a  result,  harsh,  inequitable,  or  contrary  to  good 
conscience,  the  court  should  refuse  such  a  decree  and  leave  the 
parties  to  their  remedies  at  law.  In  an  equity  proceeding,  the 
complainant  must  do  equity,  and  can  obtain  only  equity."^  We, 
accordingly,  find  there  are  several  peculiar  pleas  that  may  be 
raised  in  answer  to  a  suit  for  specific  performance  of  a  contract 
which  are  taken  into  consideration  by  courts  purporting  to  act 
according  to  the  dictates  of  justice,  equity  and  good  conscience, 
but  which  cannot  avail  a  defendant  when  sued  for  compensation 
for  a  breach  of  contract.  I  now  proceed  to  examine  these 
equitable  pleas.  But  it  is  necessary  to  premise  that  whatever 
the  reason  may  be  which  induces  a  court  to  refuse  specific  relief, 
it  must  have  some  reference  to,  some  connection  with,  the 
contract  itself,  or  the  duties  of  the  parties  in  relation  to  it.  "  We 
have  never  found  a  case,"  remarked  Gilfillan,  C.  J.,  "  where 
the    court   refused    the   relief  as  a   means   of  enforcing   some 


'Per  strong,  J.,   Clarke  v.   Roches-  equity    will  grant   relief  only  when 

te     R.  B.  Co.   [1854]  18  Barb ,  350,   1  the  plaintiff  asks   for  that  which,  in 

Ames,  411.  equity  and  good  conscience,  ought  to 

'Per    Bmery,  J.,  Mansfield  v.  SJicr-  be  granted,"  Chute  v.  Quincy  [18921 

man    [1889]  81  Maine,  365,    1   Ames,  156  Mass.,  189,  2  Keener,  1004. 
385.    Per   Knowlton,  J.,    "Courts    of 
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independent  claim  of  the  defendant  against  the  plaintiff,  nor 
because  the  defendant  liad  some  independent  claim  which  he 
might  not  be  able  to  enforce  against  the  plaintiff.  If  such  could 
be  regarded  as  an  equitable  reason  for  denying  relief,  every 
action  of  the  kind  might  involve  the  investigation  of  all  un- 
closed transactions  between  the  parties,  whether  relating  to 
the  contract  or  subject-matter  of  the  action,  or  entirely  distinct 
from  it."i 

(a)  Uncertainty  of  the  Contract. 

Speaking  of  contracts  which  a  court  of  equity  will  enforce, 
"  nothing  is  more  established  in  this  court,"  said  Lord  Hard- 
wicke,  "  than  that  every  agreement  of  this  kind  ought  to  be 
certain,  fair,  and  just  in  all  its  parts.  If  any  of  those  ingre- 
dients are  wanting  in  the  case,  this  court  will  not  decree  a 
specific  performance."^  And  Lord  Rosslyn  ruled  in  a  similar 
strain,  "I  lay  it  down  as  a  general  proposition,  to  which  I  know 
no  limitation,  that  all  _  agreements,  in  order  to  be  executed  in 
this  court,  must  be  certain  and  defined  :  secondly,  they  must  be 
equal  and  fair  ;  for  this  court,  unless  they  are  fair,  will  not 
execute  them :  and,  thirdly,  they  must  be  proved  in  such 
manner  as  the  law  requires." 

The  first  requirement,  then,  that  a  contract  sought  to  be 
specifically  enforced  must  satisfy,  is  certainty,  definitude.  As 
a.  matter  of  construction,  words  have  the  same  meaning  in  equity 
and  in  law.*  But  a  contract  may  not  be  so  absolutely  uncertain 
as  to  be  void  within  the  meaning  of  section  29,  Indian  Contract 
Act,  yet  it  may  be  such  that  its  terms  the  court  cannot  find 
with  reasonable  certainty,  owing  either  to  imperfect  specification 
or  to  vague  description.  In  such  case,  there  will  be  no  specific 
performance,^  though  breach  will  give  rise  to  a  right  to  sue  for 
compensation.  The  reason  is  plain.  In  an  action  for  damages, 
all   you  have   got  to   show  is  that  a   contract  has   been  broken  ; 


'  Thompson  v.  Winter  [18*i9J  42, 
Minn.,  121,  2  Keener,  1045. 

'  Buxton  V.  Lister  [1746]  3  Atli., 
386. 

'  Lord  Walpole  v.  Lord  Orjord 
[1797]  3  Ves.,  402,  420. 

*  Tilley  v.  Thomas  [1867]  3  Oh.,  61 ; 


Terry  &    White's    Contract   [1886]  32 
Oil.  b.,  20,  27. 

'  S.  R.  A.,  s.  21,  cl.  (e).  Of.  Chunder 
Sikhur  Mookerjee  v.  Ooileator  of 
Midnapore  [1878]  1  C.  L.  R.,  384.  Hute 
etc.  Co.  V.  Heime,  102  Mo.,  245; 
Stanton  v.  Singleton,  47  L.  R.  A.,  334. 
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but,  when  you  ask  a  court  to  enforce  it  in  specie,  it  is  not  enough 
to  show  that  there  is  a  contract ;  it  haS  to  be  shown  clearly 
what  the  exact  nature  and  exact  scope  of  that  contract  is,  so  that 
the  court  may  be  in  a  position  to  render  a  decree  wliich  can  be 
carried  into  execution.^  Tlie  plea  of  uncertainty  must,  however, 
be  distinguished  from  one  of  incompleteness.  "  The  element  of  Complete- 
eampleteness  denotes  that  the  contract  embraces  all  the  material 
terms  ;  tliat  of  aertaintu  denotes  that  each  one  of  those  terms  is 
expressed  in  a  sufficiently  exact  and  definite  manner.  An  incom- 
plete contract,  therefore,  is  one  from  which  one  or  more  material 
terms  have  been  entirely  omitted.  An  uncertain  contract  is  one 
which  maj',  indeed,  embrace  all  the  material  terms,  but  one  or 
more  of  them  is  expressed  in  so  inexact,  indefinite,  or  obscure 
language,  that  the  intent  of  the  parties  cannot  be  sufficiently 
ascertained  to  enable  the  court  to  carry  it  into  effect."  * 

An  agreement  which  is  not  so  definite  in  its  terms  or  in  Reasonable 
its  nature  as  to  make  it  certain  that  better  justice  will  be  done  "^^  '""  ^' 
by  attempting  to  enforce  it  than  by  leaving  the  parties  to  their 
remedy  in  damages,  is  not  one  which  the  court  will  specifically 
perfoi'm.^  There  may  even  be  ground  for  doubting  if  both 
parties  to  it  understood  it  alike.*  It  may  not  be  clear  that  the 
party  defendant  meant  to  contract  to  the  extent  that  he  is  sought 
to  be  charged.'  The  contract  must  be  clear,  definite  and  nn- 
equivocal,  leaving  no  room  for  any  reasonable  doubt.^  But  the 
certainty  that  is  required  need  be  only  a  reasonable  one,  having 
regard  to  the  subject-matter  of  the  agreement,  its  object,  the 
situation  of  the  parties  and  the  circumstancey  under  wfiich,  and 
with  reference  to  which,  the  agreement  was  made,  so  that  on  a 
fair  construction  of  its  terms  there  can  be  no  good  reason  to 
doubt  what  was  intended.'     In  the  case  of  a   contract  for   sale, 


»  Fry,  s  380;  Waterman,  s.  151. 

'  Pomeroy,  S.  P.,  s.  I<i5. 

'  Wilson  V.  Nortliampton  &  B.  J. 
Bj/.  Co.  [1874]  9  Ch.,  279. 

-  O'Brien  v.  Pentz,  48  Md.,  662; 
Coles  V.  Bourne,  10  Paige,  526  ;  Law- 
son,  Coll.,  566-7.  Where  the  oonrfc 
is  unaljle  from  all  the  ciroumstances 
of  a  case,  to  say  whether  the  minds 
of  the  parties  met  upon  all  the  essen- 
tial particulars,  or  if  they  did,  then 
cannot  say  exactly  upon  what  sub- 
87 


stantial  terms  they  agreed,  or  trace 
out  any  practical  line  where  their 
minds  met,  specific  performance  will 
be  refused.  Blaiichurd  v.  Detroit 
R.  R.  Co.,  31  Mich.,  44.  Waterman, 
199,  200. 

'  Harnett  v.  Yielding  [1805]  2  Seh. 
&  L.,  549,  554,  9  R.  B.,  98  ;  Lehmann 
V.  M' Arthur  [1868]  3  Ch.  496. 

"  McKee  v.  Highee,  79  S.  W.,  407  ;  2 
Pomeroy,  Eg.  R.,  1287,  «.  9. 

'  Marsh  v.  MiUigun  [1857]   3  Jur. 
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e.g.,  the  parties,  the  price  and  the  land  or  other  subject-matter 
must  be  indicated  with  sufficient  definiteness  for  identification 
or  ascertainment.  If  I  agree  to  convey  "  my  house"  and  I 
happen  to  own  three  houses,  the  uncertainty  as  to  the  subject- 
matter  will  vitiate  the  contract.^  But  if  I  own  only  one  house, 
there  is  no  uncertainty.^  In  some  cases,  the  thing  may  not 
admit  of  precise  specification.  In  the  case  of  undivided  pro- 
perty, "  the  judgment-debtor's  right  to  get  by  division  or  separa- 
tion 150  bighas  of  land  by  measurement  "  has  been  held  to  be  a 
description  specific  enough.^  And  where  a  Mahomedan  lady 
in  her  father's  life- time  purported  by  deed  to  relinquish  "all  her 
rights  and  claims  to  any  property  there  may  be  on  her  father's 
death,"  the  document  was  said  to  contain  not  only  a  sufficient, 
but  the  only,  description  that  could  be  given  of  the  property 
Definition.  meant.*  And  not  only  must  the  specific  thing  be  identified,' 
it  must  be  defined.  E.g.,  a  reservation  in  a  contract  for  sale 
of  an  estate  of  "  the  necessary  land  for  making  a  railway 
through  the  estate  to  Prince  Town  "  has  been  held  to  make 
the  contract  uncertain.^  And  a  contract  for  the  purchase  of 
"  the  land  required  "  for  the  construction  of  a  railway  at  a 
specified  rate  per  acre,  which  ^contained  provisions  about 
roads,  etc.,  to  be  made  according  to  the  agreement  between 
the  land  agents  of  the  railway  company  and  the  vendors,  was 
characterised  by  Knight  Bruce,  L.  J.,  as  "  too  vague,  too  un- 
certain, too  obscure  to  enable  this  court  to  act  with  safety  or 
propriety.'" 

A  contract  which  does  not  fix  the  time  of  performance 
and  yet  shows  that  a  definite  time  was  intended,  and  not  a 
reasonable  time,  is  too  indefinite  for  specific  enforcement.^ 

Similarly,  where  the  consideration  named  in  a  contract  for 
sale  was  that  the  purchaser  should  erect  on  the  land  "  a  certain 


Time. 


Considera- 
tion. 


K.  S.  979  (Wood,  V.  C).    Oaj/iumar  v. 
Lachman  [1911]  14  C.  L.  J.,  627. 

'  Ifarthing  v.  Hochelle,  43,  S.  B.,  1  ; 
Rampe  v.  Buckler,  203  111.,  384  ("  lots 
in  either  section  8  or  9  "). 

2  Cf.   Deujit  V.    Pitambar  [1876]   1 
All.,  275  ;  Ogilvie  v.   Foljambe    [1817] 
3  Mer.,  53  ;  Waldron  v.   Jacob,  [1868] 
5iEq.,  131. 
■  '  imdra  Perkasli  v.  Krishna  Mohan 


[1886].14Cal.,241. 

'  Abdool  Uoosain  v.  Qoolam  Hoosain 
[1905]  7  Bom.  L.  R.,  742. 

»  2  Pomeroy,  Eq.  U.,  1290. 

"  Peo.j-cev.VKtitts  [1875]20  Eq.,  492 
(Jessel,  M.  R.). 

'  Htvart  V.  London  &  N.  W.  Ry,  Co. 
[1852]  15  Beav.,  513. 

=  Oxford  V.  Croio  [1895]  3  Ch.,  535 
3  Paige,  Oon,  2444. 
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building,"^  or  where  a  landlord  agreed  to  renew  a  lease  for  as 
much  as  an;v  one  else  would  pay,'^  the  contract  was  held  objec- 
tionable for  ilncertainty.  So  an  agreement  "  to  lay  out  £  1000 
in  building "  on  specified  lands  has  been  deemed  to  be  too 
uncertain.^ 

So,  where  a  person  subscribed    "  fifty  dollars  and  the  lot  to    Land, 
build   on  "  to  a  subscription   paper  to   build  a  church,  but  did 
not  state  the    extent  or  boundaries  of   the  lot,  a  bill  for  specific 
performance  was  dismissed.'* 

In  a  similar  way,  it  has  been  held  to  be  an  insuperable  Parties, 
difficulty  in  the  way  of  maintaining  a  suit  for  the  specific 
perfoi-mance  of  a  contract  to  convey  or  devise  a  house  and  lot, 
that  it  was  doubtful  who  the  parties  were  to  whom  the  convey- 
ance or  devise  was  to  be  made.*  And  where  the  owner  of  real 
estate  promised,  in  a  general  way,  to  establish  a  right  to  pass 
over  it,  but  made  no  specific  contract  with  any  person  permit- 
ting him  to  do  so,  the  courts  refused  to  interfere.^ 

So,  an  agreement  in  general  terms  for  the  construction  of  other 
a  railway  according  to  specifications  to  be  prepared  by  the  tions. 
engineer  of  the  company  for  the  time  being,'  a  contract  for  the 
lease  of  a  house,  providing  that  it  should  be  put  in  thorough 
repair  and  handsomely  decorated  according  to  the  present 
style,^  and  an  agreement  by  the  owner  of  a  refreshment-room 
to  give  accommodation  there  for  the  sale  of  his  goods  to  a 
vendor  thereof,  and  to  fit  it  up  with  the  necessary  appliances,' 
are  all  contracts  in  which  the  plaintiff's  remedy  has  been  held 
to  be  compensation,  and  not  specific  performance. 

But  a  court  will  endeavour  to  put  a  reasonable  interpretation 


'  Mastin  v.  Halley,  61  Mo.,  196,  Cf. 
Wilson  V.  Northampton  &B.  J.  Ry.  Co. 
[1874]  9  Ch.,  279  (agreement  to  build 
"station"  without  further  description, 
or  particulars). 

'  Oleston  V.  Sigvmud,  27  Md.,  334. 

=  Mosely  v.  Virgin,  [1796]  3  Ves.,  184. 

■*  Church  of  the  Advent  v.  Farrow,  7 
Rich.  Bq.,  378  (bill  filed  after  sub- 
scriber's death  against  his  devisee). 

'  Shanton  v.  Miller,  58  N.  Y.,  192. 

"Halt  V.  McLeod,  2  Mete.  (Kentuc- 
ky), 98.  Waterman,  s.  155,  p.  205. 

'  South  Wales  Ry.  Co.  v.  Wythes 
[1854]  5  DeG.  M.  &  G,,  880. 


'Taijlorv.  /'oi-tingtoii  [1855]  7  DeG. 
M.  &  G.,  328.  Cf.  S.  R.  A.,  s.  21,  ill. 
(II)  of  cl.  (b).  Rushbrook  v.  0'  Sulli- 
van [1908]  1  Ir.  R.,  232.  Distinguish 
Jones  V.  Parker  [1895)  163  Mass.,  564, 
and  Lawrence  v.  Saratoga  Lake  Ry. 
Go.  [1885]  36  Hun.,  467  (agreement  to 
build  "  neat  and  tasteful  station 
building:"). 

'Paris  Chocolate  Co.  v.  Crystal 
Palace  Go.  [1855]  3  Sm.  &  Gift.,  119  ; 
8.  R.  A.,  s.  21,  ill,  of  cl.(c),  the 
amount  and  nature  of  the  accommoda- 
tion and  appliances  are  undefined. 
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upon   vague   expressions   in   an   agreement.^      Indefinite  terms 
like   "  etccetera,"   "  other   works,"    "  more    or  less "  (in  speci- 
fying    area   of    landj,^     may    be   understood     with     sufficient 
certainty   by  reference   to  the  words   to   which  they   are  added 
and    the  surrounding  facts  of   the   case  f  and    where   general 
expressions   are  used,  the   details   may  be   supplied   by   law.* 
Where  two  railway  coulpanies   agreed  that  one  should  have  the 
use  of  the  line  of  the   other  for  running   engines,  carriages  and 
trucks,  and  for   carrying   traffic,   Parker,   V.  C,   held   that  "a 
reasonable  use  "  was  meant, — "  a  use  consistent  with  the  proper 
enjoyment    of    the    subject-matter,    and    with    the    rights  of 
the    granting  party."  *     And    in  a  case    where  the   rector  of   a 
glebe   had   contracted  to   grant   a   lease    thereof,    "except  37 
acres "  unspecified,    Lord  Romilly,   M.    R.,   repelled   the  objec- 
tion of  uncertainty,    because    the  lessor  could  select  the  thirty- 
seven  acres  at  any  time  before  the  execution  of  the  lease.^    A 
general  description  of  the  subject-matter,  e.g.,   "  the  Bank  End 
Estate,"   may    suffice,    though  the   agreement   (of    lease)   may 
provide,  as   to   parcels   let — "  the   boundaries   to   be   hereafter 
defined."' 

So,  where  land  was  sold  "  at  a  proper  rate,"  but  by  reason  of 
the  extraordinary  character  of  the  land,  which  contained  coal, 
and  other  valuable  minerals,  there  was  consideiable  difficulty  in 
fixing  a  reasonable   price,    the    Calcutta    Court  and    the  Privy 


'  Saiiiidei'soii  v.  Cnckermouth  & 
Worthington  By.  Co.  [1849]  11  Beavi, 
497  (contract  to  "  make  such  roads, 
ways  and  slips  for  Cattle  as  niiglit  be 
necessary."  liut  in  this  case,  there 
had  been  part  performance)  Zermciite 
V.  Texas  &  P.  It.  R.,  34  Fde.  Rep.,  239 
(stipulation  "  to  build  and  keep  in 
repair  such  bridges  as  may  be  neces- 
sary over  the  lands  herein  acquired"). 

'Of.  Waterman,  s.  509;  4  Kent, 
Com,,  466  ;  Noble  v.  Onokings,  99  Mass., 
231  ;  Stebbiiis  v.  Eddy,  4  Mason, 
414. 

'  Fry,  s.  382  ;  Cooper  v.  Hood  [1858] 
26  Beav.,  293  ;  Baiimann  v.  Jamen 
[1868]  S  Oh.,  508.  Distinguish  Price  v. 
Griffith  [1851]  1  PeG.  M,  &  G.,  80 
(expld.  H(?ji;tei- V.  Prai-ce  [1900]  1  Ch., 
341). 

'  South  Wales  Ry.  Co.  v.  Wytl»;s, 
supra,  888. 


'  Great  Northern  Ry.  Co.  v  Manches- 
ter S.  &  L  Rij.  Co.  [1851]  5  DeG.  & 
Sm.,  138,  149.  Cf.  Ross  v.  Purse,  17 
Colo.,  24  (contract  to  dig  well,  infer- 
ence ordinary  well  intended). 

'Jenkins  v.  Green  (No.  1),  [1858] 
27  Beav.,  437  ('•  But  the  right  of 
selection  must  be  so  exercised  as 
not  to  interfere  with  the  lessee's 
beneficial  enjoyment  of  the  lands 
included  in  the  lease").  Lord  Romilly 
was  evidently  disposed  to  take  a 
liberal  view  of  indefinite  agreements. 
Sitting  as  court  of  first  instance,  he 
had  sustained  the  plaintiff's  bill  in 
Taylor  v.  Portingtoii,  supra,  as  well 
as  in  Stuart  v.  London  &  N.  W.  Ry. 
Go,  supra. 

'  flat/mood  V.  Cope  [1858]  25  Beav., 
140.  Bat  cf  Agiiewv.  Southern  Ave. 
Land  Co.,  204  Pa.  St.,  762. 
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Subsequent 
conduct. 


Fraud. 


Oouncil  held   that   suiEcient  reason  had  not  been  made  out  for 
refusing  specific  relief.' 

And  there  are  cases  in  which  the  court  will  go  to  a  great 
extent,  in  order  to  do  justice  between  the  parties  when  possession 
has  been  taken,  and  there  is  an  uncertainty  about  the  terms  of 
the  contract.^  Where  therefore  a  contract,  originally  uncertain, 
but  not  altogether  void^  has  been  acted  upon,  and  a  user  and 
course  of  dealing  have  existed  between  the  parties  which  give 
it  certainty,  tlie  court  may  not  feel  pressed  by  the  difficulty.* 
What  was  indefinite  originally  becomes  definite  by  the  subse- 
quent conduct  of  the  parties.^ 

Lastly,  where  there  is  fraud,  a  court  of  equity  is  not  inclined 
to  listen  to  a  plea  of  uncertainty.  In  Ghattock  v.  Midler.^  a 
contract  was  proved  whereby  the  defendant  had  agreed  that 
if  the  plaintiff  would  not  try  to  buy  a  certain  estate,  he  (the 
defendant)  would  try  and,  in  the  event  of  success,  would  transfer 
a  piortion  of  the  estate  to  the  plaintiff  at  a  certain  price.  The 
plaintiff  desisted,  and  the  defendant  purchased  the  property  but 
refused  to  let  the  former  have  any  portion  of  it.  In  an  action 
for  specific  performance  the  court  diiected  an  enquiry  to 
ascertain  the  extent  of  the  portion  to.  be  transferred  and  its 
price,  and  suggested  that,  if  the  said  portion  was  not  capable 
of  ascertainment,  the  plaintiff  might  claim  the  whole  estate. 

(6)  Unfairness  in  the  Contract. 

The   second  requirement    that   a    contract    sought   to    be    (?>)  Contract 
enforced  in  specie  must  satisfy  is  fairness.     This  does  not  mean    "^"f^^'- 
that   a   court   of   equity    will   go   out  of  its  way  t6  see  that  the 


'  N ew  Birbhoom  Coal..  Co.,  v.  Biila- 
ram  Mahata  [1880]  5  Cal.,  932,  P.  C. 
Salnmat  v.  Tulsi  [1914]  71  P.  L.  R. 

'Per  Turner,  L.  J.,  East  India  Go. 
V.  Nuthiimbadoo  [1851]  7  Moo.  P.  C  , 
482,  497. 

'  Waring  v.  Thompson  [1913]  29 
T.  L.  R,  154  (Buckley,  L.  J.,  "Where 
a  contract  is  complete  in  itsolf,  in 
that  a  defined  act  is  to  be  done  up- 
on reasonable  terms,  evidence  is 
admissible  as  to  what  terms  are 
reasonable,  and  the  conduct  of  the 
parties  may  be  the  best  evidence 
upon  this  point"), 

'Per  Sir  W.  Brie:    "With  respect 


to  the  supposed  vagueness  of  the 
memorandum  of  agreement,  their 
Lordships  propose  to  consider  what 
is  the  true  construction  of  that 
memorandum,  having  regard  to  tlie 
terms  of  the  instrument  and  to  the 
surrounding  circumstances,  and  also 
in  reference  to  the  suit  for  specific 
performance,  and  to  the  conduct  of 
the  parties  in  the  interval  between 
the  making  of  tlie  agreement  and  the 
commonceraont  of  the  suit,"  Oxford 
V.  Provand  [1868]  2  P.  C,  135. 

'  Cobban  v.  Recklen,  70  Pac,  805 ; 
Rank  v.  Garvey,92  N.  W.,  1025. 

'  [1878]  8  Oh.  D.,  177. 
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advantages  to  be  secured  to  the  several  parties  to  the  contract 
are  reasonably  equivalent,  nor,  that  it  requires  from  them 
conduct  distinguished  by  a  higher  degree  of  good  faith  than 
the  law  ordinarily  exacts  from  men  in  similar  position.'  But  its 
object  being  to  administer  justice  as  completely  as  practicable,  it 
has  regard  for  considerations  outside  the  strictly  legal  incidents 
of  a  contract.  Therefore,  be  a  contract  ever  so  specific  in  its 
terms,  specific  relief  will  not  be  decreed  unless  it  appears  to 
accord  with  good  conscience  that  it  should  be  so  decreed.^  If 
injustice  would  result  from  such  a  decree,  then  the  parties  must 
be  remitted  to  the  ordinary  i-emedy  that  law  allows.^  A  court 
of  equity  will,  therefore,  examine  the  terms  of  an  agreement  as 
also  the  parties'  conduct  in  making  the  bargain,  and  if  it  finds 
either  or  both  unfair  or  unreasonable,  in  the  exercise  of  its  dis- 
cretion, it  may  refuse  to  interfere.*  The  plaintifl^  may  not 
have  been  guilty  of  actually  improper  or  fraudulent  conduct, 
and  the  agreement  may  be  such  as  is  under  the  law  neither 
invalid  nor  voidable,  but  all  the  same  it  may  be  one-sided, 
unjust,  unequal,  unconscionable  or  inequitable.*  A  less  strong 
case  than  is  requisite  to  obtain  specific  performance  may  yet 
be  sufficient  to  defeat  a  suit  for  this  remedy,®  and  the  plaintiff 

1 2  'Williams,  V.  &  P.,  997.  This  by  way  of  general  rule,  you  may  very 
learned  author,  referring  to  recent  well,  in  a  particular  case  come  to  a 
decisions  like  Turner  v.  Gree.n  [1895]  balance  of  inconvenience,  and  deter- 
2  Ch.,  205,  and  Oreenhalgh  v.  Brindley  mine  the  propriety  of  leaving  the 
[1901]  2  Ch.,  324,  remarks,  "  In  these  plaintiff  to  his  legal  remedy  by  re- 
respects  it  does  not  appear  that  a  covery  of  damages."  Wedgwood  v. 
higher  standard  of  conduct  is  re-  Adams,  [1843]  6  Beav.,  600,  1  Ames, 
qiiired  in  equity  than  at  law."  401. 

'  Freetly  v.  Barnhart,   51  Pa.,  279,  °  The  equality  required  in  contracts 

1  Ames,  409.  consists,  according  to  Grotius,  partly 

'  RennysoiiY.  Bozell,  106  Pa.  407,  1  in  acts,  and   partly  in  the  subject-- 

Ames,  410.  matter  of  the   contract.     As   to  the 

■"  Per    Lord  Langdale  :     "  What  is  precedent  acts,  equality  is  required 

more  or  less  reasonable  is  not  a  thing  between  the  parties,  both  as  to  the 

that  you  can  define  ;   it  must  depend  knowledge  of  the  thing,  and  the  exer- 

on  the  circumstances  of  each  particu-  oise  of  the  will.    As  to  the  principal 

lar  case.     The  court,  therefore,   must  act,  the    equality   required    is,    that 

always  have    regard  to  the  circum-  more  be  not  demanded  than  is  just, 

stances  of  each  case,  and  see  whether  As  to  the  subject-matter,  the  equality 

it  is  reasonable  that  it  should,  by  its  is  to  be  sought  in   the  absence  of  all 

extraordinary    jurisdiction,  interfere  hidden  defects  in  it,  or  mistakes  as  to 

and    order  a  specific     performance,  it.    De  Jure  Belli  ac  pads,  bk.  II,  Ch. 

knowing  at  the  time  that  if  it  abstains  12,  s.  8,  sqq. 

from  so  doing,  a  measure  of  damages  °  Ante,  pp.  20,  88,  155  sqq,;   2  Story, 

may  be  found  and  awarded  in  another  Eg.,  s.  769  ;  4  Pomeroy,  Eq.  J.,  s.  1405, 

court.     Though    you    cannot    define  n.  5.  Cf.  Vigers  v.  Pike  [1842]  8  CI.  & 

what  may  be  considered  unreasonable,  F.,  562,  845. 
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will,  in  the  event  of  breach,  be  left  to  content  hiifiself  with  a 
decree  for  damages. 

In  looking  at  a  contract  with  reference  to  its  fairness,  re- 
gard must,  first,  be  had  to  the  subject-matter,  terms  and  the 
manner  in  whi(?h  it  was  executed  as  well  as  to  the  price  as 
compared  with  the  real  value  of  the  property,  and,  next,  to  the 
circumstances  under  which  the  contract  was  entered  into,  parti- 
cularly the  character  of  the  parties  and  the  relation  they 
sustain  towards  each  other.' 

Take  a  case  where  parties  contract  in  respect  of  a  con- 
tingency, about  a  life-interest,  for  instance.  Now,  if  both  the 
parties  are  in  equal  possession  of  knowledge,  or  means  of 
knowledge,  or  in  equal  ignorance,  and  they  speculate  on  the 
chance  of  life  as  an  uncertain  event,  about  which  each  is 
in  the  same  position  to  judge  or  guess,  the  agreement  is 
perfectly  fair,  though  in  the  end  it  may  turn  out  profitable 
to  the  one  and  ruinous  to  the  other.^  But  where  one  of 
the  parties  is  aware  of  a  special  circumstance  which  makes  the 
contingency  no  longer  uncertain  for  him,  and  he  does  not  com- 
municate this  information  to  the  other  party,  he  takes  an  unfair 
advantage  against  which  a  court  of  equity  will  relieve.'  A 
good  illustration  is  afforded  by  the  case  of  Ellard  v.  Lord 
Llandaff,'^  which  was  decided  about  a  century  ago  by  the  Irish 
Chancellor,  Lord  Manners.  That  was  a  bill  for  specific  perform- 
ance of  a  contract  to  grant  a  new  lease  for  lives,  a  part  of  the 
consideration  for  which  was  the  surrender  of  the  old  lease, 
which  depended  on  the  life  of  one  Thomas  Ellard.  When  the 
treaty  for  the  lease  commenced,  this  old  tenant  was  not  in  a 
dangerous  state  of  health,  but  when  it  was  concluded  in  about 
a  fortnight's  time,  he  was  in  extremis,  a  fact  which  was  known 
to  his  nephew,  the  plaintiff,  but  not  to  the  lessor,  the  defendant. 
In  dismissing  the  bill,  the  Lord  Chancellor  said,  "  This  is  too 
sharp  a  practice  to  be  countenanced  here.  The  plaintiff  must 
not   be  allowed  to   deal   on  a  lease,   as  a  good  and   subsisting 


'  Waterman,  s.  159  ;  Pomoroy,  S.  P., 
ss.  179-83  Oobinda  v.  ^anda  [1914]  18 
C.  W.  N.,  689. 

'  Ct.  S.  K.  A.,  s.  18,  ill.  (b).  Mortimer 
V.   Capper  [1782]   1    Bro.    0.  C,  156  ; 


Matters    for 
considera- 
tion. 


Contract 

regarding 

contingency, 


Ellard  v. 
Llandaff. 


Parker  v.  Palmer  [1663]  1  Cas.  Ch.,  42 
(mistake  in  judgment). 

3  2  Kent,  Com.,  490. 

"  [1810]  1  Ball  &  Be.,  241 ,  1  Ames, 
363. 
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Stnilh  V. 
BarrisoiK 


one,  when  ^t  the  time  he  was  conscious  it  was  worth  nothing, 
and  the  other  party  was  ignorant  of  that  fact.'"^  You  will  note 
that  there  was  no  duty  to  disclose  here,  but  the  agreement  was 
not  fair  and  just  in  all  its  parts.  In  fact,  the  circumstances 
under  which  the  contract  was  made  were  such  as  to  give  the 
plaintiff  an  unfair  advantage  over  the  defendant/ 

A  not  dissimilar  case  was  Smith  v.  Harrison,^  in  which  the 
subject-matter  of  a  contract  of  sale  was  described  as  the  interest, 
if  any,  of  one  Francis  Norton  in  certain  stock  and  in  a  lease. 
The  particulars  of  sale  further  stated  that  there  was  a  lien  of 
£  100  on  the  lease,  and  the  conditions  provided  that  even  if  it 
should  appear  that  Francis  Norton  had  no  interest  in  the 
premises,  the  purchaser  should  not  be  entitled  to  claim  a  refund 
fi'om  the  vendor.  You  will  thus  see  that  the  purchaser  may 
even  be  said  to  have  been  by  express  terms  put  upon  his  guard. 
Now,  the  facts  were  that  the  said  Francis  Norton  was  heavily 
indebted  to  certain  partners,  and  the  value  of  his  interest,  which 
depended  on  the  result  of  the  partnership  accounts,  was  practi- 
cally nil.  These  facts  were  known  to  the  vendor,  but  not  to 
the  purchaser.  Wood,  V.C.,  set  aside  the  sale  on  the  ground 
that  the  purchaser  was  buying  what  might  be  worth  nothing, 
while  the  vendor  was  selling  what  was  worth  nothing. 

The  contingency  must  be  not  only  real  to  both  the  parties, 
contingency  [jut  it  must  have  been  understood  by  them  as  within  the 
contract.  The  '  event  which  actually  happens  afterwards  must 
have  been  the  uncertainty  contemplated  by  the  parties  to  the 
contract.  If,  therefore,  a  vendor  sells  a  manor  without  defining 
its  boundaries  and  it  is  subsequently  found  that  it  comprises  a 


Nature  of 


'His  Iiordship  also  said,  "All  the 
material  facts  must  be  known  to  both 
parties ;  and  is  it  not  against  all 
principles  of  equity  that  one  party, 
knowing  a  material  ingredient  in  an 
agreement,  shall  be  permitted  to 
suppress  it,  and  still  call  for  a  speci- 
fic performance?"  Some  doubt  has 
been  thrown  upon  the  decision  by 
Chitty,  J.,  Turner  v.  Oreeii,  supra  ;  bub 
it  has  apparently  the  approval  of  the 
Indian  legislature.  See  S.R.A.,  s.  22, 
I,  ill.  (a)  :  "  A,  a  tenant  for  life  of 
cerfcaia  property,  assigns  his  interest 
therein  to  B.  C  contracts  to  buy,  and 
B   contraotsj  to   sell,    that  interest. 


Before  the  contract  is  completed,  A 
receives  a  mortal  injury,  from  the 
effects  of  which  he  dies  the  day  after 
the  contract  is  executed.  If  B  and 
C  were  equally  ignorant  or  equally 
aware  of  the  fact,  B  is  entitled  to 
specific  performance  of  the  contract. 
If  B  knew  the  fact,  and  0  did  not, 
specific  ijerformanoe  of  the  contract 
should  be  refused  to  B."  Upon  Tur- 
ner V.  Green,  see  2  Pomerey,  Eq.  R., 
1308. 

■'  S.R.A.,  s.  22, 1. 

'[1857]  26  L.J.  Ch.,  412.  Cf.  S.R.A., 
s.  22,  I.  ilL  (b). 


CONDUCT  OF  PARTIES.  297 

valuBtle  property  previously  unknown  to  both  the  vendor  and 
the  purchaser^  specific  performance  will  be  refused  to  the  latter.' 
So,  where  the  owners  of  certain  lands  agreed  to  let  to  A  the 
minerals  under  that  portion  of  the  lands  which  lay  to  the 
eastward  of  a  supposed  upthrow  fault  running  east,  describing 
it  as  about  98  acres  or  thereabouts,  and  leased  to  B  the  remain- 
ing portion  of  the  lands  to  the  westward  of  the  fault,  describing 
if  as  about  83  aci-es,  but  the  fault  was  afterwards  found  to 
run  so  as  to  leave  173  acres  to  the  east  and  8  acres  to  the  west 
of  it,  the  Court  of  Appeal  in  Chancery  said  that  A  could  not 
liave,  by  way  of  specific  performance,  a  demise  of  all  minerals 
to  the  east  of  th^  fault.  B  therefore  was  not  enjoined  from 
working  the  mine  to  the  east.^ 

What  the  court  requires  is    a   full,    entire,    and  intelligent    Unequal 

1  ■?         1      1  •  p  .1  position   of 

consent  to  tlie  contract ;   and  where  it  appears  from  a  considera-    parties. 

tion  of  the  surrounding  circumstances  that  there  was  an 
inequality  in  the  respective  situations  of  the  parties  to  a  con- 
tract, and  the  plaintiff  obtained  it  under  conditions  of  advant- 
age, though  possibly  without  any  unfair  dealing  on  his  part, 
equity  will  not  be  disposed  to  favour  its  enforcement  in 
specie.'^  This  inequality  may  arise  from  difference  in  age, 
sex,  knowledge,  intelligence,  mental  condition,  means  or  even 
need.*  Grant,  M.  R.,  said,  "  A  court  of  equity  ought  not 
to  give  its  assistance  to  a  person  who  has  obtained  an  agree- 
ment or  deed  from  another  in  a  state  of  intoxication;  and,  on 
the  other  hand,  ought  not  to  assist  a  person  to  get  rid  of  any 
agreement  or  deed  merely  upon  the  ground  of  his  having  been 

^Baxendnle  v.  Seale  [1854]  19  Beav.,  ■■  Pomeroy,  S.  P.,  s.  183. 

eOt.    Romilly,  M.R.,  held  that  neither  '  2  Pomeroy.  Bq./..  s.  948,   Falke  v. 

party  intended  to  sell  or  buy  la  mere  Qray  [1859]  4  Drew,  651  ;  Cuff  v.  Dor- 

doubtful  matter,  a/nd  that  both  parties  land,  55  Barbour,  437  (vendor   invalid 

at  the  time  of  the  contract  believed  widow  in  embarrassed  circumstances, 

that  it  included  something  different  without  legal  advice,  misapprehended 

from  what  would  be  conveyed  to  the  condition  for  deferred   payment    of 

plaintiff   by   literal  execution.      The  purchase-money);  PisJi  v.  Z-esej-,  60  111. 

uncertainty,  if  any,  was   understood  394   (owner   imperfectly    acquainted 

by  both  parties  to  be  confined  to  the  with  English,  appointed  agent  to  sell 

matter  of  boundary,   Pomeroy,    S.  P.  real  estate   much  below   its  value) ; 

259  w.  S.R.  A.,  s.  22,  IT,  ill  (g>.  Gasque  v.   Small,   2  Strobh.  Eq.,   72 

'  Davis  x.  Shepherd  l\S66]  lCbM4lO.  (inexperienced  youth  of  21  contracted 

Distinguish  Jeffreys  v.  Fairs  [1876]  4  to  purchase  at  exorbitant  price  pro- 

Ch.  D.,  448.  perty,  yalueof_whicb. had  been  greatr 

'  Pry,  s.  400,  p.  175.  ly  exaggera,ted.byi.(is.«levfir  owner). 
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Misconduct 
unneces- 
sary. 


Inadvert- 
ence. 


intoxicated  at  the  time.'"  In  short,  if  the  conduct  of  a  party 
seeking  the  specific  performance  of  a  contract  be  not  perfectly 
conscientious,  lionourable  and  fair,  or  if  the  contract  itself  be 
such  that  a  specific  performance  thereof  would  necessarily  in  its 
consequences  to  the  defendant  produce  a  loss  or  injury  greatly' 
above  the  value  of  the  price  to  be  received  by  him  under  the 
contract,  and  which  could  not  have  been  readily  foreseen  unless 
by  a  man  pei'fectly  competent  for  the  management  of  all  his 
concerns,  possessing  at  the  time  an  unclouded  mind  free  from 
embarrassment,  and  capable  of  deliberating  and  reflecting 
maturely  on  what  he  was  about  to  do,  a  specific  performance 
according  to  the  established  principles  of  equity,  ought  not  to 
be  enforced.^ 

Where  a  contract  is  made  to  sell  at  a  price  to  be  fixed  by 
valuers  or  arbitrators,  any  unfairness  in  the  conduct  of  the  latter 
would  bar  the  right  to  specific  performance.^  So,  where  the 
terms  of  a  submission  to  arbitration  are  hard  and  unfair,  the 
court  is  disinclined  to  interfere  ;  *  but  it  is  not  for  the  court  to 
consider  whether  the  terms  of  an  award  are  unreasonable.^  The 
parties  having  chosen  their  judpie,  must  abide  by  his  decision.^ 

An  agreement  may  be  unfair  and  unenforceable  in  the  view 
of  a  court  of  equity,  even  though  no  legal  or  moral  misconduct 
may  be  laid  at  the  door  of  the  party  seeking  specific  relief. 
Ciicumstances  that  render  an  agreement  unfair,  may  arise  out 
of  inadvertence.  The  case  of  Twining  v.  Morrice''  is  a  good 
illustration  of  this.  The  facts  have  been  thus  put  in  illustration 
[d)  to  section  22,  (I),  Specific  Relief  Act.  "  A's  property  is  put 
up  to  auction.  B  requests  G,  A's  attorney,  to  bid  for  him.  G 
does  this  inadvertently  and  in  good  faith.  The  persons  present, 
seeing  the  vendor's  attorney  bidding,  think  that  he  is  a  mere 
puffer,  and   cease  to  compete.     The  lot   is  knocked  down  to  B 


'  Cooke  V.  Clayworth  [1811]  18  Ves., 
12,  15  ;  Cragg  v.  Bolme,  ibid,  14  ii. 
("  the  court  would  not  act  on  either 
side").  Cf.  I.C.A.,  s.  12.  Also  Sftaio 
V.  Thackray  [185;]  1  Sm.  &  G  ,  537. 
But,  where  a  man  is  none  the  worse  for 
liquor,  theie  is  no  inequality.  Pome- 
roy.  Eg  Jur.,  s.  949,  Lightfoot  v. 
Heron  [1838]  3  Y.  &  C.  Ex.,  586. 

'  Bendersonv.  Hayes,  2  Watts,  148  ; 


Waterman,  216,  n.  2. 

'  Eads  V.  Wiaiams  [1854]  4  DeG.  M. 
&  G.,  674;  Chichester  v.  M'lntire 
[1830]  4  Bli.  N.  a,  78. 

'  Mckels  V.  Hancock  [1855]  7  DeG. 
M.  &  G.  800. 

'  Wood  V.  Griffith  [1818]  1  Sw.  43. 

•  Pomeroy,  S.  P.,  271  n. 

'  [1788]  2  Bro.  C.  C,  326, 1  Ames,  416. 
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at  a  low  price."  Kenyon,  M.R.,  refused  specific  performance 
to  B,  as  a  damp  had  been  cast  upon  the  sale  which  was  hurtful 
to  the  vendor.' 

In  another  case,  a  solicitor's  conduct  was  held  to  have  made  Common 
a  contract  for  sale  unenforceable  at  the  instance  of  the  pur- 
chaser. The  solicitor  had  acted  for  both  the  parties  to  the 
contract,  but  had  not  disclosed  to  them  the  whole  nature  of 
the  dealing,  nor  placed  his  principals  at  arm's  length  in  the 
transaction.^ 

A  court  of  equity  refuses  its  assistance  not  only  where,  in  Prejuclioe  to 
the  actual  result  an  agreement  has  placed  the  plaintiff  in  a  third  por- 
position  of  unfair  advantage  over  the  defendant,  but  also  where  ^°°^' 
the  specific  execution  of  the  agreement  is  likely  to  prove  detri- 
mental to  the  interests  of  third  persons.  Where,  tiierefore,  a 
tenant  for  life  contracted  to  sell  the  fee  or  absolute  estate, 
specific  performance  was  refused  to  the  purchaser,  in  view  of 
prejudice  to  the  interests  of  the  remainder-men.^  So,  where  a 
tenant,  holding  under  a  covenant  not  to  assign  or  underlet 
without  his  landlord's  consent,  agreed  to  underlet  part  of  the 
land,  with  the  option  of  purchasing  the  whole  within  five 
years,  but  the  landlord  refused  his  consent,  the  under-lessee 
was  held  not  to  be  entitled  to  specific  performance,  as  that 
would  involve  a  breach  of  the  covenant  between  tlie  said 
landlord  and  tenant.*  Contracts  by  trustees  which  involve 
a  breach  of  trust  and  thus  damnify  the  beneficiaries,  may 
be  rejected  on  the  ground  of  unfairness  in  jurisdictions  where 
trusts  are  administered  as  a  branch  of  equity  jurisprudence.^ 


'  But  where  a  puffer  bids  unknown 
to  the  vendor,  the  circumstance 
affords  no  def"nce  to  specific  perform- 
ance, Union  Bank  v.  Minister  [1887] 
37  Ch.  D.,  51. 

■'  Ee^se  V.  Briaiit  [1856]  6  DeG.  M. 
&  G.,  «2.S.  2  Keener,  858 

'  Tkomcis  V.  Deriiig  [1837]  1  Ke., 
729.  In  India,  a  deoli ration  may  lie 
obtained  in  such  a  case  that  the  sale 
binds  only  the  life-interest.  Cf.  Mc 
Keivun  v.Hundersoii  [\87o]  20  Bq.,  65 
(secret  guarantee  to  the  prejudice  of 
creditors);  Afmyor  of  New  Windsor  y. 
Stonell  [1884]  27  Ch.  D.,  ii65  See  also 
Owens  V.  McNally,  33  L.  R.  A.,  369 
(contract  to  leave  bulk  of  property 


to  niece  of  bachelor  uncle,  whom  she 
looked  after;  uncle  married  subse- 
quently and  died  leaving  widow; 
specific  performance  denied  to  niece, 
in  consideration  of  natural  right  of 
widow);  Booth  v.  Burdock  14  N  W., 
177  (agreement  for  transfer  of  patent, 
subsequently  transferred  to  bond  fide 
purohaser  for  value). 

■■  Willmott  v.  Barber  [1880]  15  Ch. 
n  ,  96,  107. 

'  Cf.  Fr.y,  ss.  407-414.  White  v. 
OiHidon  [1842]  8  CI  &  F.,  7(i6.  C. 
Williams  suggests,  "  the  true  reason 
appears  to  be  that  the  court  will  not 
stultify  itself  by  ordering  the  specific 
performance  of  an  act  which  would 
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,But  in  India,  the  duties  and  liabilities  of  trustees  are  matters 
of  statute  law,'  and  contracts  involving  a  breach  of  trust 
are  as  unlawful  as  those  which  involve  a  breach  of  a  prior 
contract,  and  violate  vested  rights.  I  have,  accordingly,  con- 
sidered them  when  examining  unlawful  or  illegal  agreements.^ 
Prejudice  or  Where   the  consequence   of   the  specific  enforcement  of  a 

inoonve-         contract  is  to  preiudice  or  inconvenience  the  public,  the  discre- 
nience  to  r     j  x-  > 

public.  tionary  power  of  equity  is  exercised   to  refuse   its  aid.     The 

plaintiff's  equity  may  readily  be  outweighed  by  considerations 
of  public  policy.^  Where  a  city  in  America,  for  instance, 
agreed  to  build  a  hall,*  or  a  sewer,^  on  land  conveyed  to  it, 
specific  performance  was  refused  against  it  upon  the  ground 
that  the  discretion  of  the  city  common  council  as  to  the  location 
of  a  public  building  should  not  be  interfered  with.  So  it  has 
been  said  of  a  railway  company  in  America  that  it  is  a  corpora- 
tion organised  under  the  laws  of  the  State  and  is  a  common 
carrier  of  passengers  and  freight ;  its  duties  are  largely  of  a 
piiblic  nature,  and  it  is  bound  to  so  run  its  trains  and  operate 
its  roads  as  to  promote  the  public  interest  and  convenience. 
Consequently,  if  it  enters  into  an  agreement  with  the  plaintiff, 
in  consideration  of,  say,  a  right  of  way,  to  build  a  station  on  bis 
land  and  stop  its  express  trains  thereat,  and  it  is  found  that  the 
station,  if  established,  will  be  of  no  use  to  the  public,  and 
the  stoppage  of  the  trains  there  will  delay  public  travel  and 
not  promote  public  convenience,  a  court  of  equity  will  refuse 
specific  performance  of  the  agreement  to  the  plaintiff.®  But 
a  merely  temporary  inconvenience  to  the  public  is  not  sufficient 
reason  for  refusing  specific  performance  of  a  contract.  A 
railway   companjr    was,  accordingly,    compelled    to   perforin  its 

be  in  exact  cnntravention  of  the  rules  '  Mine  Hill   R.  R.  v.  Lippincott,  86 

of  equil-y— the  very   rules  which   the  Pa.  St.  468  ;  Pomeroy,  Ji.  P.,  254. 

court  sits  in  its  place  to  uphold."     He  ■■  Kendall  v.Frey.  17  Am.  St.  R  ,  118. 

accordingly    formulates    the  rule  in  ^  Oove  y.  City  of  Biddeford, '17  At\., 

these  words :    "The    court    will     not  264. 

enforce    specifically    a   contract,     of  °  Conger  \.  New  York  W,  S.  &  B,  R. 

which  the  performance   would  be  in  R.  Co.  [1890]   120  N,  Y.,  29.  1  y\mes, 

contravention      of     some       superior  412.     Cf.  I  loyd  v,  London  C.  &  D.  By. 

equity  affecting  the  subject  of  the  Co.   [1865]  2   DeG.  J.  &  S.,   568,  581; 

agreement,"  2  V.  &  P.,  1000.  also  Ciirhirt  v.  Hutyoke  Water  Pover 

1  Act  II  of  1882.  Co.    [1874]   116    Mass.,  90,     1  Ames, 

'  Leot.  V,  ante,  208.    Cf.  S.  R.  A.,  414. 
s.  21,  cl.  (e). 
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agreement  to  make  an  approach  for  the  plaintiff's  benefit  by 
lowering  the  level  of  the  line.' 

Fairness  or  unfairness  of  a  contract,  it  may  be  lastly 
noted,  is  judged  at  the  time  it  is  entered  into.  "  The  period  at 
which,"  said  Lord  Manners,  "  the  court  is  to  examine  the  agree- 
ment between  the  parties  is  the  time  when  they  contracted."^ 
A  compromise  of  family  disputes,  e.g.,  will  be  supported,  if,  at 
the  time  of  its  making,  the  questions  in  issue  are  actually 
involved  in  doubt  in  the  judgment  of  the  parties,  though 
a  subsequent  judicial  proceeding  may  show  that  the  considera- 
tion given  by  one  of  the  parties  to  the  compromise  was  worthless.^ 
So,  in  contracts  the  beneficial  character  of  which  to  the  defend- 
ant depends  on  a  contingency,  the  fact  that  the  contingency 
does  hot  ultimately  turn  out  as  the  defendant  expected,  will 
not  stay  the  hands  of  the  court  in  decreeing  specific  perform- 
ance.* Where,  however,  a  contract  does  not  become  absolute 
till  some  condition  is  performed,  the  time  to  be  looked  at  may 
be  the  date  of  its  so  becoming  absolute.^  And  if  the  subsequent 
changed  circumstances  and  conditions,  to  which  the  defendant 
objects  as  unfair,  were  caused  by  the  plaintiff's  wrongful  acts 
or  omissions,  that  may  be  a  ground  for  denying  specific  relief.* 

(c).     Hardship  of  the  Contract. 
"  It  is  a  well  established  doctrine  of  a  court  of  equity,"  said 
Lord  Brougham,  "  that  it  will  not  enforce  the  specific  perform- 
ance of  a  contract,  the  result  of  which  would  be  to  impose  great 


Fairness  at 
time  of 
contract. 


(c)  Contract 
hard. 


^  Raphael  y.  Thames  Valley  Ry;,  Co. 
[1S67]  2  Oil.  A.,  147,  revg.  2  Bq.,  S?. 

»  Reveil  V.  Uussey  [1813]  2  Hall  &  B., 
288;  Low  V.  Treudwell  [1835]  12  Me., 
441,  450.  Per  FieldJ.,  '  The  question 
in  such  cases  always  is,  was  the  con- 
tract at  the  time  it  was  made,  a  rea- 
sonable and  fair  one?  If  such  were 
the  fact,  the  parties  are  considered  as 
having  taken  npon  themselves  the 
risk  of  subsequent  fluctuations  in  the 
value  of  the  property,  and  such  fluc- 
tuations are  not  allowed  to  prevent 
its  specific  enforcement,''  WilUavd  v. 
Tityloe  [1869]  8  Wallace,  557.  The 
-rule  is  especially,  if  not  universally, 
■applicable  to  "contracts  which  do 
not  look  to  a  completed,  performance 
within  a  defined  and  reasonable  time, 


but  contemplate  a  continuous  per- 
formance extending  through  an 
indefinite  number  of  years,  or  per- 
petually," pe)-  Strong,  J.,  Marble 
Co.  V.  Ripley  [1870]  10  ibid,  330, 
"Waterman,  s.  165  But  see  2  Story, 
Eq.,  ss.  750,  776  ;  Pomeroy,  S.  P., 
s.  178. 

'iShib  Lai  v.  Collector  of  Bareilly 
[1894]  16  All.  423,  433.  See  Stapilton 
V.  StapiitoH,  [1737]  I  Wh.  &  T.,8th.  ed. 
234  and  notes.     Ante  99-100. 

'  Parker  v.  Palmer  [1663]  1  Oas.  in 
Ch.,  42;  Anon,  before  Jekyll.  M.  R., 
6  Ves.,  24  (cited);  Ex  parte  Peake 
[1816]  lMadd.^355,  16R.R.,  233. 

'  Fry.s  390,  p.  171 

'Stone  V.Pratt  [1860]  25  111.,  25  ; 
Waterman,  220";  Pomeroy,  S.  P.  257. 
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Hardship 
and 

vinfjiirness 
compared. 


hardabip  on  either  of  the  parties  to  it ; '  for  the  court  will  not 
become  the  instrument  of  injustice,  or  deprive  a  person  of 
rights  which  he  is  fairly  entitled  to  have  protected."^  The 
plaintiff  "  must  show  no  oppression  or  unconscionable  advantage 
when  he  comes  into  a  court  of  conscience  asking  for  a  re- 
medy beyond  the  letter  of  his  strict  rights.  He  must  not 
ask  for  a  favour  beyond  his  technical  legal  rights  when 
be  bases  his  claim  to  that  favour  upon  a  hard,  oppressive, 
technical  advantage.  He  must  stand  before  the  court  prepared 
to  meet  its  scrutiny  without  a  blush,  relying  upon  the  advocacy 
of  a  well-regulated  conscience  in  his  favour,  but  he  must  show 
that  it  is  not  unjust  or  oppressive  to  the  defendant  to  compel 
him  to  perform  specifically."^ 

The  objection  of  hardship  or  oppression  is  cognate  to'that 
of  unfairness  just  discussed.  But  it  has  a  wider  application, 
for  the  reason  tliat  hardship  may  either  be  in  the  agreement 
itself,  or  arise  from  circumstances  exterior  and  even  subsequent 
to  it.*  "The  oppressive  nature  of  the  performance,"  says 
Pomeroy,  "  may  result  from  the  situations  or  relations  of  the 
parties  exterior  to  and  unconnected  with  the  terms  of  the 
contract  itself  or  the  circumstances  of  its  conclusion."^  ^-S-, 
where  a  contract  of  service  was  so  drawn  that  a  young  man, 
working  as  a  traveller  and  clerk,  put  himself  entirely  in  the 
power  of  his  employers,  who  were  great  traders,  so  that,  in  the 
event  of  his  illness  or  incapacity,  they  had  the  option  either  to 
discharge  him  or  to  discontinue  the  payment  of  his  salary  and 
insist  that  during  the  remainder  of  the  term  of  his  service  he 
should  not  take  employment  under  any  other  master,  Shadwell, 
V.  0.,  ruled,  "it  is  a  hard  bargain,  and  therefore  this  court  will 
not  interfere "  in  favour  of  tlie  employers.^  Where,  again, 
there  was  a  contract  for  the  sale  of  certain  leasehold  house  and 
premises,  but  before  completion  thereof  tlie  vendors  allowed  an 
insurance  thereupon   to   drop  and   the  title   became  defective, 


>  Oovld  V.  Kemp.  2  My.  &  K.  308. 

'  Tobey  v.  Ccyunty  of  Bristol,  3  Story, 
800. 

'  Per  Caton,  C.  J.,  Stone  v.  Pratt 
[1860]  25  111.,  25. 

*  Waterman,  s.  168,  p.  223. 


'  S.P.,  s.  185,  p.  268. 

'  Kimberley  v.  Jennings  [1836]  6  Sim. 
340,  2  Keener,  204  ^overruled  on  an- 
other point  in  Lumley  v.  Wagner 
[1852]  1  DeG.  M.  &  G.  604). 
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Kindersley,  V.  C,  refused  specific  relief  to  them.  Tiie  plaintiffs 
were  not  bound  to  renew  the  insurance  for  any  particular  period, 
but  His  Honour  observed,  "  if  in  renewing  they  thought  fit  to 
run  the  matter  so  fine  as  to  cause  great  risk  to  the  purchaser, 
they  must  not  be  surprised  if  a  court  of  equity  refuses  to  lend 
them  its  assistance  against  the  purchaser."^ 

But  hard  and  unconscionable  are  loose  expressions,  which, 
unless  they  are  properly  applied,  mean  little  or  nothing.^  The 
scope  of  this  defence,  therefore,  must  be  carefully  defined. 
The  limitations  must  be  first  stated. 

"  A  court  of  equity,"  as  we  have  seen,  "  does  not  affect  to 
weigh  the  actual  value,  nor  to  insist  upon  an  equivalent  in 
contracts,  where  each  party  has  equal  competence.  When 
undue  advantage  is  taken,  it  will  not  enforce  the  contract ;  but 
it  cannot  listen  to  one  party  saying  that  another  man  would 
have  given  him  more  money  or  better  terms  than  he  agreed  to 
take.  It  may  be  an  improvident  contract,  but  improvidence  or 
inadequacy  do  not  determine  a  court  of  equity  against  decree- 
ing specific  performance.'"  "  Where  parties  have  made  a 
bargain  with  their  eyes  perfectly  open  and  no  surprise*  whatso- 
ever,"^ the  mere  fact  that  for  the  defendant  the  bargain  turns 
out  to  be  a  losing  one,  or  that  it  enables  the  plaintiff  to  reap 
great  gains,  is  clearly  never  a  ground  to  refuse  specific  relief.^ 
The  reason  is  that  equity  does  not  take  account  of  the  motives 
of  advantage  or  disadvantage,  which  have  led  a  party  to  enter 
into  an  engagement.'  Where,  e.g.,  a  person  agreed  to  purchase 
certain  premises  with  the  intention   of  improving  the  same   by 


Limitations 
of  doct/rine. 


Miscalcula- 
tion, bad 
judgment, 
change  of 
conditions 
which  might 
have  been 
foreseen. 


'  Doit'son  V.  Solomon  [1859]  I  Dr.  & 
Sm.,  1,  1  Ames,  418.  The  contract 
was  made  on  June  8, 1858,  and  was  to 
have  been  completed  on  July  20  fol- 
lowing. By  the  terms  of  the  lease 
the  landlord  had  the  right  to  re-enter 
and  avoid  the  lease  if  the  lessee  failed 
to  keep  /the  premises  insured.  The 
vendors,  finding  the  insurance  would 
expire  on  June  24,  renewed  it,  not  for 
a  year  as  is  customary,  but  for  one 
month  only.  By  reason  of  disputes 
as  to  fixtures,  the  meeting  for  com- 
pletion was  delayed  till  August  26, 
when,  the  insurance  having  expired, 
in  view  of  the  covenant  for  re- entry, 
the  purchasers  refused  to  complete. 


"  Adums  v.  Weure  [1748]  I  Bro.  C.  C  , 
567,  I  Ames,  .198  (Thurlow,  L.C.) 

»  Sugden.  V.  &  P.,  111-12  :  Lawrie  v. 
lees  [1882]  7  A  C,  HI,  Se,  Huradhan 
V.  Bharabali  [1914]  19  0  L.  J ,  420. 

■'  This  term,  of  which  the  present 
generation  of  English  lawyers  fight 
shy,  will  be  explained  in  Lect.  VII. 
See  1  Story,  Eg.,  129  n„  259  jj. 

'  Per  Thurlow,  L.O.,  Adums  v.  Weave, 
supra. 

'  JMorleyY.  Clavering  [1860]  29  Beav., 
84;  young  v.  Wright,  4  Wis.,  144; 
Clark  V.  Hiitsler,  96  Va.,  73  :  Southprn 
By.  Co.  V.  Franklin  P.  B.  Co.,  ib.,  693. 

'  Pomeroy,  S.P.,  s.  189. 
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building  thereon  a  mill,  and  in  the  expectation  thath'e  wbuld^ 
be  able  to  obtain  the  consent  of  the  corporation  to  such  building, 
but  his  speculation  subsequently  miscarried  by  reason  of  failure 
to  obtain  this  consent,  the  vendor  was  granted  a  decree  for 
specific  performance  against  him.*  So,  where  a  person  con- 
tracted for  the  lease  of  a  mine,  having  previously  examined  the 
coal  himself,  and  there  was  no  fraud  or  misrepresentation  on  the 
part  of  the  lessor,  the  facts  that  he  was  ignorant  of  mining 
matters  and  that  the  seams  of  coal  proved  worthless,  were  held 
to  constitute  no  defence  to  an  action  for  specific  performance  by 
the  lessor.^  It  is  not  only  just  in  itself,  but  essential  to  the 
maintenance  of  business  relations  between  the  parties,  that  an 
agreement  fairly  entered  into  between  them,  upon  a  sufficient 
consideration,  in  view  of  the  then  existing  state  of  things, 
should  not  be  evaded  in  consequence  of  subsequent  events, 
rendering  it  less  advantageous  to  one  of  the  contractors  than 
he  had  expected.^  Hardship  arising  from  bad  judgment,  mis- 
calculation, or  changes  of  conditions  that  ought  fairly  to  have 
been  in  contemplation  of  the  defendant,  cannot  be  considered  by 
the  court.  Where,  therefore,  a  lessee  of  i-enewable  leaseholds 
had  covenanted  with  his  sub-lessee  for  renewal  without  fine  on 
every  renewal  to  himself,  the  fact  that  subsequently,  contrary 
to  his  expectations, o  a  renewal  was  made  to  him  on  less  favour- 
able terms  than  what  he  had  obtained  previously,  was  held  not  * 
to  be  a  defence  to  the  sub-lessee's  bill  for  renewal.*  So.  where 
by  the  rapid  growth  of  population  in  New  York  and  Philadel- 
phia the  right  to  the  exclusive  use  of  a  telegraph  wire,  previously 
leased  foi*  a  small  annual  sum,  became  extremely  valuable, 
equity  refused  the  lessor  relief  from  the  bargain  which  chang- 
ing circumstances  had  made  unequal.*  So,  again,  where  a 
father  conveyed  his  entire  estate  to  his  children,  on  their 
agreeing  to  support  and  maintain  their  parents  in  a  way  suitable 
to  their  condition,  wherever  they  might  desire  to  reside,  but  the 

"^  Adams  y.  Weave,  supra.  519. 

'  Euywood  V.  Coj)e  [1858]  25  ISeav.,  '•  FranMin  Telegraph  Co.  v.  Harrison 

140.     Cf.  Corson  v.   Muhany,  49  Pa.  [1892]  145  U.  S.,  459,  2  Keener,  1055. 

St.,  88.  Cf.  Aimsv.  Vaiighan  [1879]  40  Mich., 

'Low  V.    Treadwell,   12    Me.,  441  ;  356,  860  (unexpected  hardship  attri- 

Waterman,  s.  173.  butable  to  general  business  depres- 

*Evans\.Walshe[m5]%Bch.&L6t.,  slon). 
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property  conveyed  proved  wholly  inadequate  to  sucli  support, 
the  court  yet  decreed  a  specific  performance  against  the 
children.^ 

Again,  where  the  hardship  has  been  brought  upon  the  responsible 
defendant  by  himself^  and  wliat  he  has  agreed  to  is  "  reasonably  f"i' hardship, 
possible,"^  a  court  of  equity  refuses  to  interfere.  Thus  a 
contract  for  the  purchase  of  land  entered  into  by  a  railway 
company  was  enforced  against  it,  though  owing  to  its  own 
laches  its  powers  had  expired  before  the  completion  of  the 
purchase,  and  the  proposed  route  had  to  be  abandoned.''  Nor 
was  a  buj'er  at  an  auction-sale  permitted  to  resist  performance 
on  the  ground  of  hardship,  where  it  was  his  own  determination 
to  outbid  others  that  led  him  to  bid  an  extravagant  price.^ 

In   cases    against    companies    or    corporations,  hardship  to    Members  of 
individual  members  thereof  is  no  defence.     "The   court  cannot 
recognise,"    said    Lord   Cottenhani,  "any  party  interested  in  the 
corporation,  but  must  look  to  the  rights    and    liabilities   of    tlie 
corporation  itself.^ 

Nor  will  a  plea  of  hardship  be  allowed  unless  the  defendant    n'^f*'"^^"*^ 

^  _  cannot   do 

is  in  a  position  to  do  equity.     The  plaintiff,  ex  hypothesi,  has  not    ecpiity. 

been  guilty  of  any  impropriety  of  condnct,'   but  the  defendant 

is  the   victim  of  unforeseen  circumstances,   and  he  cannot  get 

quit  of   his    own  improvidence  or   bad  luck,  unless  he  can  save 

harmless  tlie  plaintiff.^     So,  the  refusal  of  specific  relief  should 

involve    no   hardship  on  the  plaintifE.^     But  the  fact   that  the 

plaintiff   may   suffer  great  inconvenience  by  the  court's   refusal 

will  not  apparently  deter  it  from  refusing  specific  relief.^" 


'  Ghubb  V.  Peckluini  [1860]  13  N.  J. 
Ect.,  207,  2  Scott,  298. 

'  Per  Lord  Hardwicke,  Pembroke  v. 
Thorpe  [1740]  3  Swans,  437,  44.S  n., 
19  R.  R.,  254. 

'  Per  Knight  Bruce,  V.O.,  'S'torei-  v. 
Gf.  W.  Ry.  Co.  [1842],  2  Y.  &  C,  Oh. 
52. 

■*  Eastern  Counties  Ily.  Co.  v.  Hawkes, 
[1855]  5  H.L.C.,  331. 

'  Coote  V.  Coote,  1  Sausse  Scully, 
693. 

°  Edwards  v.  Grand  Junction  Ry. 
Co.  [1836]  1  My  &  Or.,  650,  674  ;  Kaw- 
hes  V.  Eastern  C.  Ry.  Co.  [1852]  1  TieO. 
M.  &  G.,  737,  754.  Pry,  s.  428,  p.  188. 

'  Falcke  V.  Gray  [1859]  4  Drew.,  660. 


'  Collett,  182.  So  in  England  it  has 
been  held  that  where  the  vendor  of 
land  is  liable  to  covenants  in  relation 
thereto,  although  there  is  no  stipu- 
lation for  indemnity  against  them  in 
the  contract,  yet  the  purchaser,  upon 
notice  of  the  covenants,  must  elect 
either  to  rescind  the  contract  or  to 
execute  an  indemnity  to  the  vendor  ; 
else  the  vendor  might  lose  his  land, 
and  yet  retain  his  liability  respecting 
it.  Moxhay  v.  Inderwirk  [1847]  1  De 
G.  &  Sm.,  708,  63  E.  R.,  1261,  Liikey 
V.  Higgs  [1855]  24  L.  J.  Oh.,  495. 
'^  Story,  Eq.,  769. 

1°  Wedgwood    v,   Adams,     supra,     I 
Ames,  401. 
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Where,  lastly,  the  hardship  alleged  flows  from  the  very 
terms  of  the  agreement,  the  court  will  not  lightly  entertain 
the  plea,  as  it  might  and  ought  to  have  been  foreseen  by  the 
parties  who  agreed  to  those  terms.  The  courts  therefore  make  a 
distinction  between  latent  and  patent  hardship.^  So,  Lord  Eldon 
remarked,  "unless  hardship  arises  to  a  degree  of  inconvenience 
and  absurdity  so  great  that  the  court  can  judicially  say  such 
could  not  be  the  meaning  of  the  parties,  it  cannot  influence 
the  decision.^  The  court  will  more  readily  interfere  where 
the  hardship  could  not  be  foreseen  or  anticipated,  e.g.,  where 
it  arises  from  something  collateral  or  incidental  to  the  contract 
or  from  events  and  circumstances  entirely  independent  of  it.^ 

Having  indicated  the  limitations  of  the  doctrine,  I  now 
come  to  the  doctrine  itself.  It  is  thus  formulated  in  section 
22,  Specific  Relief  Act  : 

"The  following  are  cases  in  which  the  court  may  properly 
exercise  a  disci-etion  not  to  deciee  specific  performance  :; — 

11.  Where  the  performance  of  the  contract  would  involve 
some  hardship  on  the  defendant  which  he  did  not  foresee, 
whereas  its  non-performance  would  involve  no  such  hardship 
on  the  plaintiff." 

Now,  this  hardship  may  consist  in  a  forfeiture,  pei^alty, 
heavy  outlay  of  money,  or  any  other  loss  rot  contemplated  by 
the  party  at  the  time  the  contract  was  entered  into,  and  it 
may  arise  out  of  an  inequality  either  in  the  inception  of  the 
contract  or  in  its  operation.*  Inequality  in  the  inception 
is  one  which  exists  when  the  contract  is  made  and  may  arise 
out  of  the  situation  of  the  parties.  E.g.,  the  defendant  may 
be  inexperienced  or  in  distress  and,  by  reason  of  not  being 
acquainted  with  the  ways  of  the  world*  or  of  pressing  neces- 
sity,^ he  may  agree  to  the  hard  terms  offered  by  the  plaintiff. 
Consider   a   case   like   that   of   Friend   v.    Lawb.''       A    widow 


1  Fry,  s.  425. 

'  treble  v.  Bnghitrst  [1S81]  1 
Swarist.,  309.  But  see  Pomeroy,  S.  P., 
274. 

'  Pomeroy,  supra. 

'  2  Pomeroy,  Eq.  R.,  s.  787.  ,, 

'  Gusque  v  fimull,  supra  ;  Clitherall 
V.  Ogilvie,  I  Dessaus.    Eq.,  250, 


°  Coff  V.  Dorhaid,  50  Barbour,  438. 
Cf.  Auseri  Ltil  v.  Maiietihar  Buksh 
Hingh  [1906]  10  C.  W.  N.,  149,  28  Ail., 
570..  P.  C. 

'  [1893]  152  Pa.  St.,  529,  1  Ames,  408. 
Cf.  Chumhers  v.  JAverwore  [1867]  15 
Mich.,  381  (contract  one  sided  and 
unconscionable.) 
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without  capital  agreed  to  purchase  an  estate  for  50,000  dollars, 
5,000  paid  down,  and  the  balance  secured  by  a  mortgage 
payable  in  annual  instalments  of  five  and  seven  thousand 
dollars  respectively,  with  interest  on  all,  and  reaching  over  a 
period  of  seven  years.  The  Pennsylvania  court  deemed  this 
contract  as  "highly  improvident  and  rash,  and  most  likely  to 
result  in  great  disaster  even  before  the  maturity  of  the  pay- 
ments and  therefore  oppressive  in  its  character,"  and  it  dis- 
missed the  vendor's  bill  for  specific  performance  with  costs. 
So,  where  the  defendant  undertook  to  assign  in  gross  to  the 
plaintiff  all  his  future  inventions,^'  or  to  give  him  one-half  of 
the  profits  in  any  business  he  (the  defendant)  should  engage 
in,^  the  agreement  was  considered  so  improvident  and  "  so 
manifestly  over-balanced  in  favour  of  the  plaintiff  that  it  will 
not  receive  the  aid  of  the  court  of  equity."  In  an  old  case, 
the  defendant  had  entered  into  articles  with  the  plaintiff  to 
settle  upon  him  all  his  estate,  real  and  personal,  which  he  then 
had  or  might  thereafter  acquire,  except  a  sum  of  £  3000.  A 
decree  had  been  made  to  settle  all  he  then  had.  On  an  attempt 
being  made  for  a  new  decree  to  settle  new  acquisitions  made 
by  the  defendant,  Lord  Nottingham  did  not  think  that,  "a 
court  of  conscience  was  obliged  to  execute  such  a  strange  agree- 
ment any  further  than  it  had  been  carried  already,  since  it 
tended  to  the  discouragement  of  all  honest  industry.'  Some 
of  these  cases  lie  on  the  borderland,  and  they  may  be  treated 
as  instances  either  of  unfair  and  unconscionable  or  of  hard 
and  oppressive  agreements.* 

Inequality  in  the  operation  of  a  contract  may  be  illustrated    Inequality 
,  .  .1°  operation 

by  cases  of  agreements    which   cannot   be   perfoirmed    without    of  contract. 

involving  a  forfeiture  by  the  defendant.     The  old  case  of  Faine 

V.  Brown^   is   in    point.     A   man,    who  was  entitled  to  a  small 

estate   under  his   father's   will,   given   on   condition   that  if  he 

should   sell   it  in   twenty-five  years,   half  the  purchase-money 

should   go  to  his   brother,   agreed   in    writing  to  sell  it   before 


'  Bates  Mach.  Co.  v.  Bates,  87  111.  Ap., 
225. 

'  Ferguson  v.  Blackwell,  58  Pac  ,  647. 

'  Ooke  V.  Bishop  [16771  3  Swanst., 
401  n. 


"S.R.  A,  s  22,IandII.  Cf.  Mercier 
V.  Mercier,  50  Geo.,  5B6  ^contract  to 
divide  expectant  estate.) 

'  [1750]  2  Ves.  Sr..  307  (cited),  1 
Ames,  397.  Of.  S.  R.  A.,  s.  22,  II.  ill,  (e). 
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the  expiration  of  that  period.^  Lord  Hardwicke  said  that  the 
hardship  alone  of  losing  half  the  purchase-money,  if  the 
agreement  were  carried  into  execution,  was  sufficient  to  deter- 
mine the  discretion  of  the  court  not  to  interfere  in  favour  of 
the  purchaser-  So,  where  a  lessee  contracted  to  sell  certain 
biiilding  sites  and  agreed  to  make  a  road  thereto,  which  it 
was  afterwards  found  he  could  not  do  without  exposing  himself 
to  the  risk  of  forfeiting  the  leasehold  land  through  which  the 
road  was  to  pass,  or  to  litigation  at  the  instance  of  his  lessor, 
the  court  granted  specific  performance  of  the  contract  for  sale, 
but  refused  to  enforce  this  stipulation  and  gave  the  purchaser 
instead  compensation  for  the  loss  of  the  road.^ 
Stone  V.  An  instructive  case  is  Stone  v.  Pratt.^     In  September,  1852, 

Pi-fiu.  ^   entered   into  a  contract  with  B   to   sell  him    some   land   for 

4,500  dollars.  After  a  year,  A  agreed  that  certain  covenants 
of  his  with  G  should  be  performed  on  October  10  following, 
and,  in  the  event  of  default,  he  would  forfeit  and  pay  1,000 
dollars  as  damages.  To  secure  this,  he  deposited  with  D 
the  obligation  of  B  to  pay  him  the  purchase-money,  and 
he  authorised  D  to  deliver  the  said  obligation  to  G  if  he  failed 
to  pay  the  stipidated  damages.  But,  later  on,  A  alleged 
fraud  on  the  part  of  G  and  withdrew  this  authoritj'.  In 
January,  1853,  B  sold  to  <S  a  parcel  of  the  land  A  had  con- 
tracted to  convey  to  him  .  D  delivered  to  G  the  obligation 
of  B,  which  A  had  left  with  him,  as  just  stated,  and  in  January, 
1854,  G  sold  it  to  S  for  1,000  dollars,  which  amount  was  just 
enough  to  pay  the  forfeiture  agreed  upon  between  A  and  G. 
S  filed  a  bill  to  compel  A  to  convey  to  him  the  pai'cel  of  land 
sold  to  him  by  B  and  claimed  that  by  the  purchase  of  the 
obligation,  he  was  entitled  to  recover  the  money  due  thereon 
in  place  of  A,  who  was  in  effect  thereby  fully  paid  the  purchase- 
money  for  which  he  had  agreed  to  convey  the  premises  sold  to 
B.  The  Illinois  court  rejected  the  bill,  and  said,  "the  defendant, 
by  his  own  folly,  may  have   frittered   away   his   legal   right   to 

>■  "Forgetting  the  condition  "   adds  s.  14.  WeutheraU  v.  Oeering  [1806]   12 

ill.  (e),  supra.  In  the  original  case,  the  Ves.,  504,  511. 

defence  was  intoxication.  »  [1860]    25   111.   25,    2   Scott,    294 ; 

'  Peacock  V.  Penson  [1848]  11  Beav.,  Waterman,  233  n. 
355.  Cf.  S.  R.  A.,  s.  22,  II,  ill.  (/i) ;   also 
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this  money,  or  to  the  land  ;  but  it  is  not  such  a  transaction  as 
should  induce  a  court  of  equity  to  throw  down  the  legal  barriers 
which  surround  the  defendant,  and  compel  him  to  do  more 
for  the  ease  and  benefit  of  the  complainant  than  the  strict 
rules  of  law  will  give  him.  Equity  will  never  give  the  pound 
of  flesh,  although  it  is  in  the  bond;  but  will  leave  the  law 
to  give  its  value  only."' 

Where,  however,  the  defendant  might  have  performed  Forfeiture, 
the  agreement  without  a  forfeiture,  but  lor  some  act  of  his 
own  subsequent  to  the  making  of  the  conti'act,  he  will  not  be 
permitted  to  resist  a  claim  for  specific  performance.^  And 
it  is  not  enough  to  allege  a  risk  of  forfeiture.  The  court 
must  be  satisfied  that  the  forfeiture  is  a  necessary  or  natural 
effect  of  the  agreement  when  originally  made,  and  it  will  follow 
on  the  judgment  for  specific  performance.^ 

Risk  of  litigation  or  criminal  proceedings  is  also  considered  Jiisk  of  liti- 
a  circuftistauce  of  hardship.'*  A  contract  to  purchase  leaseholds 
was  accordingly  not  enforced  in  specie,  where  it  would  hav^e 
involved  the  purchaser  in  litigation  as  to  the  payment  of 
ground  rents,  the  title  to  which  was  disputed.*  So,  where  the 
purchaser  at  an  auction  sale  of  property  described  as  "eligible 
freehold  for  investment,"  discovered,  before  completion,  that, 
unknown  to  the  vendors,  their  tenants  were  keeping  it  as  a  dis- 
orderly house,  specific  performance  was  refused  to  the  vendors 
upon  the  ground  that  the  court  will  not  compel  a  man  to 
buy  property,  which,  if  it  takes  no  steps  to  prevent  it,  will 
expose  him,  as  owner,  to  criminal  proceedings  by  reason  of  its 
state  at  the  time  of  the  sale.^ 

'  The  plaintiff's  improper  conduct  S.  P.,  s.  190  ;  Shade  v.  Olroyd,  18  Pac, 

-and  the  "we  11- settled  rule  of  law  that  198; 

an  entire  contract  cannot  be  divided  *  Ct.  S.R.A.,  s.  22,  II,  i]l.(^) ;  Peacock 

so  as  to  compel  a  party  to  perform  it  v.  Penson,  supra, 
in  parcels,  either  to  different  persons         '  Pec/ler  v.    White  [1864]   33   Beav., 

or  at  different  times,''  were  also  relied  403. 
upon  by  the  court.  '  Hope  v.   Walter  [1900]  1  Ch.,   257, 

'  aelling  v.  Lumleu  [1858]  3  DeG.  260.  See  as  to  this  case,  2  Williams. 
&  J.,  493,  2  Keener,  1022  (lessee  of  a  V.  &  P.,  687-8,  999,  where  the  rule 
theatre  who  could  let  only  41  boxes,  is  formulated  that  specific  perform- 
agreed  to  let  one  to  plaintiff,  and  ance  of  a  contract  to  buy  a  property 
then  subsequently  having  let  the  full  which  would  be  positively  noxious 
number,  pleaded  risk  of  forfeiture  :  to  its  purchaser,  will  not  be  en- 
defence  over-ruled).  forbed. 

'  Fry,    s.    430,    p.    188;   Pomeroy, 
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So  a  contract  which,  in  the  event  of  enforcement,  would 
make  a  person  buy  what  he  could  not  enjoy,  will  not  be  executed 
in  specie.  Tims,  where  A  contracted  to  buy  certain  land  from 
B,  and  the  contiact  was  silent  as  to  the  access  to  the  land,  but, 
as  a  matter  of  fact,  no  right  of  way  could  be  shown  to  exist, 
the  hardship  was  enough  "to  neutralize  the  court,"  and  specific 
performance  of  the  contract  was  refused  to  B} 

So,  again,  where  the  terms  of  a  contract  are  so  unqualified 
or  assented  to  with  such  lack  of  caution  that  their  enforcement 
would  produce  a  harsh  consequence,  which  could  not  have  been 
contemplated  as  the  effect  of  the  agreement  by  the  defendant, 
a  court  of  equity  may  refuse  to  interfere.^  A  case  in  point  is 
Talbot  V  Ford,^  the  facts  and  effect  of  which  are  thus  stated 
by  the  Indian  legislature:*  "A,  a  lessee  of  mines,  contracts 
with  B,  his  lessor,  that  at  any  time  during  the  continuance  of 
the  lease,  B  may  give  notice  of  his  desire  to  take  the  machi- 
nery and  plant  used  in  and  about  the  mines,  and  that  he  shall 
have  the  articles  specified  in  his  notice  delivered  to  him  at  a 
valuation  on  the  expiry  of  the  lease.  Such  a  contract  might 
be  most  injurious  to  the  lessee's  business,  and  specific  perform- 
ance of  it  should  be  refused  to  B."^ 

Similarly,  where  the  oppressive  consequence  may  be  attribut- 
ed to  inadvertence  of  act  or  covenant,  equity  is  slow  to  interfere. 
A  case  in  point  is  Wedgwood  v.  Adams,^  upon  which  our 
illustration  (//  is  founded.  "A  and  B  trustees,  join  their 
beneficiary,  G,  in  a  contract  to  sell  the  trust-estate  to  D  and 
personally  agree  to  exonerate  the  estate  from  heavy  incumbran- 
ces to  which  it  is  subject.  The  purchase-money  is  not  nearly 
enough  to  discharge  those  incumbrances,  though  at  the  date  of 


1  S  R.  A.,  s.  -22,  11,  ill.  (j) ;  Denne  v. 
Light  [1857]  8  I)cG.  M.  &  G.,  774, 

'  Cf .  Ferguson  v.  Bluckwell,  supra  ; 
Waitew.  O'Neill,  72  Fed.,  348  (lease 
of  water-front  and  wharves  contain- 
ing covenant  to  make  all  repairs,  held 
not  to  cover  destruction  of  property 
to  a  large  extent  by  flood  of  river). 

'  [1842]  13  Sim.,  173. 

*  S.  R.  A.,  s.  22,  II,  ill.  it). 

'  "  It  is  not  unusual  in  mining  leases 
that  there  should  be  a  stipulation 
that  the  lessor  should  be  able,  shortly 
before  the  expiry  of  the  lease,  to  give 


notice  to  take  the  plant  at  a  valuation; 
but  here  the  notice  might  be  given  at 
any  time  after  the  lease  had  begun, 
and  would  have  the  effect'of  prevent- 
ing the  lessee  from  aflerwards,  mov- 
ing or  altering  any  of  the  machinery. 
It  was  mere  want  of  caution  that  this 
covet)ant  was  worded  as  it  was  ;  for  1 
cannot  suppose  that  the  parties  could 
have  intended  that  it  should  be  ex- 
pressed in  the  unqualified  terms  in 
which  we  find  it." 

•  [I84il]  6  Beav.,  600,  1  Ames,  400. 

'  S.  R.  A.,  s.  22,  II. 
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the  contract,  the   vendors  helieve'l  it  to  be  sufficient.     Specific 
performance  of  the  contract  should  be  refused  to  D." 

Another  English  case  which  the  Indian  legislature  has 
utilised  as  an  illustration^  is  Hills  v.  Gr,oW.  Here  the  defendant, 
being  the  patentee  of  certain  inventions  for  manufacturing  and 
purifying  gas,  agreed  with  the  plaintiff  to  purchase  from  him 
and  of  no  other  person,  for  the  term  of  fourteen  years,  all  the 
acids  that  he  should  require  for  the  manufacture  of  muriate  or 
sulphate  of  ammonia  ;  and  the  plaintiff  contracted  to  supply 
the  same.  The  defendant,  having  after  some  time  refused 
to  abide  by  his  agreement.  Hills  sued  for  specific  performance 
and  prayed  that  Croll  might  be  enjoined  from  purchasing 
acids  elsewhere.  The  Lord  Chancellor  said,  "Has  the  court  any 
power  to  compel  Hills  to  fulfil  his  part  of  the  agreement  ?  Can 
the  court  order  him  to  continue  the  manufacture  of  acids,  or 
to  purchase  them  elsewhere,  for  the  purpose  of  supplying  the 
defendant  ?  It  is  clear,  I  apprehend,  that  the  conn,  has  no 
such  power  ;"^  and  he  refused  to  restrain  Croll  in  the  manner 
asked  for.  As  Lord  St.  Leonai'ds  explained  in  the  later 
case  of  Lumley  v.  Wagner*  if  Croll  had  been  restrained  from 
obtaining  acids  from  any  other  quarter,  he  might  have 
been  ruined  in  the  event  of  Hills  breaking  his  affirmative 
covenant  to  supply  the  acids.  So  where  a  manufacturer  of 
lumber  contracted  to  sell  all  that  he  manufactured  to  the 
plaintiff  and  not  to  sell  to  others  under  penalty,  SearJes,  C.J., 
said,  "With  results  naturally  flowing  from  the  laws  of  demand 
and  supply,  the  courts  have  nothing  to  do,  but  when  agree- 
ments are  resorted  to  for  the  purpose  of  taking  trade  out  of  the 
realm  of  competition,  and  thereby  enhancing  or  depressing 
prices  of  commodities,  the  courts  cannot  be  successfully  invoked, 
and  their  execution  will  be  left  to  the  volition  of  the  parties 
thereto."^ 


Hills  v.Croll. 


'  S.  R.  A.,  s.  22.  II,  ill.  ik).  '  [18?,2]     1    DeG.   M.  &  G.,    604,   1 

'  [I8l5]2  Phillips,  60,  I    Ames,  427.  Ames,  100. 

Upon  this  case,  see  Ciift    v.   Tnvrle  '  ^avta   Clara  Valley  M.  h.  Co    v 

[1869]  4  Ch.,  6.=)4,  660,  662.  and  Singer  Hcyes  [1888]  76   Calif.,   387,  H.  &  W.,' 

Hewing  Machine  Co.  v   Viiion  Button-  377.      But    see    /.ina    L     M.    Co    r 

hole  Co.  [1873]   1  Holmes,  253,  257,   2  Nationulii.C.  Co.  [1908] 'llL    R    a' 

Keener,  258.  N  S  713. 

'  Of.  S.  R.  A.,  s.  2.  ol.  6,  111.  10. 
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Little  bene- 
fit,to  plain- 
tiff. 


Contract 
substantial- 
ly   perform- 
ed. 


Change  of 
conditions. 


Another  case  where  a  court  of  equity  is  slow  to  interfere  is 
where  it  finds  tliat  specific  performance  of  a  hard  contract  will 
benefit  the  plaintiff  very  little  or  not  at  all.  The  disproportion 
between  the  burden  upon  the  defendant  and  the  gain  to  the 
plaintiff  makes  performance  inequitable.'  Where,  therefore,  a 
railway  company  had  agreed  to  construct  a  passage  way  under 
its  road,  enforcement  in  specie  of  the  contract  was  denied,  in 
view  of  the  inutility  of  such  passage  to  the  plaintiffs  and  the 
difficulty  of  the  construction.^  Similarly,  where  the  working 
of  the  lower  levels  of  a  mine  was  calculated  to  prove  ruinous  to 
the  mine  and  benefit  the  plaintiff  but  little,  the  New  York  Court 
declined  to  compel  the  execution  of  a  lease  thereof  for  twelve 
years.^ 

So,  where  the  contract  has  been  substantially  carried  out, 
but  owing  to  what  has  been  done  under  it,  its  literal  perform- 
ance will  be  peculiarly  hard  to  the  defendant,  the  court  may 
feel  disposed  to  stay  its  hand.  Thus,  where  a  person,  who  had 
contracted  to  rebuild  several  houses,  built  only  two  new  ones, 
but  repaired  the  othei'S  at  great  cost  and  so  well  that  they  were 
almost  made  new.  Lord  Hardwicke  refused  to  interfere,  upon 
the  ground  that  a  strict  enforcement  of  the  agi-eement  would 
entail  great  loss  and  hardship  on  the  defendant  contractor,  and 
be  useless  to  the  plaintiff.* 

If,  again,  by  reason  of  a  change  of  conditions,  the  plaintiff's 
object  is  no  longer  attainable,  specific  performance,  if  prejudi- 
cial to  the  defendant,  may  be  refused.  Thus,  where  restrictive 
covenants  were  imposed  against  the  use  of  land  for  business 
purposes  with  the  object  of  making  the  locality  a  suitable  one 
for  residences,  but  owing  to  the  general  growth  of  the  city  and 
the  subsequent  use  of  the  whole  neighbourhood  for  business, 
this  object  no  longer  remained  capable  of  accomplishment,   the 


'  Clarke  v.  Rochester  R.  B.  Co. 
[1854]  18  Barb.,  350,  1  Ames,  400  (eros- 
,sing  not  built :  "  the  burden  of  per- 
forming the  duty  would  be  greatly 
disproportloned  to  the  value  of  the 
land  to  be  benefited  by  its  perform- 
ance"); Conger  v.  New  York  R.  R.  Co. 
[1890]  120  N.  y.,  29, 1  Ames,  412  ("  very 
little,  if  any,  benefit  would  result  to 
the  plaintiffs  by  the  erection  of  a  sta- 


tion or  the  stoppage  of  the  trains 
thereat"). 

=  Murdfeldt  v.  A  em  York  R.  R.  Co, 
102  N.  Y.,  703  Cf.  dhrewsburij  Co.  v. 
N.  W.  Ry.  Co.  [1857]  6  H.L.C.,  113,  139. 

^  Mites  V.  Dover  Funiace  Co.,  [1891] 
125  N.  Y.,  294,  2  Keener,  1048. 

"  City  of  London  v.  Nas/iT1747]  3  Atk., 
512. 
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Massachusetts  Court  refused  to  enforce  the  said  covenants*.. 
And  the  reason  for  applying  this  principle  will  be  all  the 
stronger  where  the  change  of  conditions  has  resulted  from  acts 
attributable  to  the  plaintiff  himself.'' 

As  we  have  seen,  where  a  contract  was  fully  undeVstood  by 
the  parties  at  the  time  of  its  inception,  and  is  not  vitiated  by 
illegality  or  fraud,  a  court  of  equity  will  not  ignore  or  rescind  it, 
although  subsequent  events  may  have  so  materially  changed  its 
operation  as  to  make  it  hard  and  oppressive  on  one  of  the 
parties.^  "  Facts  which  were  considered  by  the  parties  when 
the  contract  was  made  cannot  be  invoked,"  says  Professor  Page, 
"to  establish  hardship."*  But  it  has  been  repeatedly  asserted 
by  judges,  especially  in  America,  that  even  when  the  agreement 
is  perfectly  good,  the  price  adequate,  and  no  blame  attaches  to 
the  purchaser,  if  the  transaction  be  inequitable  and  unjust  in 
itself,  or  rendered  so  by  matters  subsequently  occurring,  specific 
performance  may  be  denied,  and  the  parties  turned  over  to  their 
remedy  in  damages. °     Sir  Edward  Fry  suggests  that,  where  the 


Subsequent 
events. 


'  Per  Barker,  J..M.,  "If  all  the  restric- 
tions imposed  in  the  deeds  should  be 
rigidly  enforced,  it  would  not  restore 
to  the  locality  its  residential  charac- 
ter, but  would  merely  lessen  the  value 
of  every  lot  for  business  purposes. 
It  would  be  oppressive  and  inequit- 
able to  give  effect  to  the  restrictions  ; 
and  since. the  changed  condition  of 
the  locality  has  resulted  from  other 
causes  than  their  breach,  to  enforce 
them  in  this  instance  conld  have  no 
other  effect  than  to  harass  and  injure 
the  defendant,  witliout  effrcting  the 
purpose  for  which  the  restrictions 
were  originally  made."  Jackson  v. 
ii7ei!en.sou[tH92]  156  IMass.,  41)6, 1  Ames, 
181.  Cf.  per  Jlanforth,  J.,  "Though 
the  contract  was  fair  and  just  when 
made,  the  interference  of  the  court 
should  be  denied,  if  subsequent  events 
have  Diade  performance  by  the  defend- 
ant so  onerous,  that  its  enforcement 
would  impose  great  hardship  upon 
him.  and  cause  little  or  ifo  benefit  to 
the  plaintiff."  Trustees  of  Columbia 
Onllege  v.  Thacher  [lt82]  87  N.  Y.,  311, 
2  Keener,  1038,  1091. 

'  Duke  of  Bedford  v.  Trustees  of 
British  Museum  [1822]  2  My.  &  K., 
552,  2  Keener,  1010. 

'Addingtony.  McDonnell,  63  N.   C, 

40 


389;  Franklin  Tel.  Co.  v.  Harrtsoii, 
supra  ;  Marble  Co.  v.  Ripley,  supra  ; 
Stnart  v.  Loudon  &  N.  W.  By.,  Co. 
[1S52]  15,  Beav.,  513;  Jackson  v. 
Leuer[1792]3  Bro.  C.  C,  605.  'The 
rule  established  by  tiie  above  and 
kindred  cases  is  that  a  contract  is 
to  be  judged  as  of  the  time  at 
which  it  was  entered  into,  and  it 
fair  when  made,  the  fact  that  it 
has  become  a  hard  one  by  the  force 
of  subsequent  circumstances  or 
changing  events,  will  not  necessarily 
prevent  its  specific  pertorinaiice,"  per 
Bartlett,  J.,  Prospect  Park  &  C.  I.  R. 
Co.  V.  Coney  Island  &  B.  R  Co.  [1894] 
144  N.  Y.,  152,  1  Ames,  85  Lnwder  v. 
Blachfnrd  [1815]  Beat.,  522;  Jones  v. 
Lees  [1857]  26  L.  J.  Ex.  9;  Fry,  ss. 
418-422  ;  Qunga  Baksh  v.JagatBahadur 
[l895]23Cal.,  15,  P.  C. 

"3  Page,  2463,  citing  Willard  v. 
Taylne,  infra.  Cf.  Lee  v.  Kirby  [1870] 
104  Mass.,  420,  2  Scott,  300. 

'  Per  Clark,  J.,  Renmison  v.  Boeell, 
106  Pa.  .St..  407  ;  Willard  v.  Tavloe 
[1809]  8  Wall.,  557,  I  Ames,  406; 
Curian  v.  Holyoke  Water  Power  Co. 
[1874]  116  Mass.,  90,  I  Ames,  414.  Cf. 
City  of  Loudon  V.  Nash  [1747]  3  Atk„ 
512 ;  Costigan  v.  Hastier  [1804]  2 
Sch.  &  Lef.,  160. 
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subsequent  events  brouglit  forward  to  show  the  hardship  of 
enforcing  a  contract  are  acts  of  the  ptaintifE  himself  or  events 
in  some  sense  within  his  power,  tlie  court  may  have  regard  to 
them  in  exercising  its  discretionary  jurisdiction  in  specific  per- 
f(M-mance.^  The  true  rule,  however,  seems  to  be  this.  Equity 
will  not  relieve  against  hardship  arising  from  a  change  in 
circnmstances  or  the  result  of  subsequent  events,  where  these 
should  have  been  in  eoiitemplation  of  the  parties  as  posnhle 
contingencies,  when  they  entered  upon  the  agreement.^  With 
regard  to  subsequent  events,  the  question  sliould  be — Are  they 
contingencies,  the  possibility  of  which  might  have  been  fore- 
seen ?'  Wliere,  e.g.,  after  a  contract  has  been  naade  for  sale  of 
land,  the  Municipal  Board  orders  costly  street  improvements 
whicli  enhance  the  value  of  the  land,  the  contract  may  be 
deemed  as  burdensome  upon  the  vendor.'*  The  leading  case 
Wilinrdw.  ol  WiUard  V.  Tayloe^  furnishes  an  apt  illustration.  This  was 
"y^-  a  suit  for  tlie  specific  performance  of   a    covenant   contained    in 

a  lease  of  premises  known  as  "  The  Mansion  House"  to  the 
plaintifF,  whereby  it  was  stipulated  tliat  tlie  lessee  should  have 
the  right  or  option  of  purchasing  the  property,  with  the 
biiilditjgs  and  improvements  thereon  at  any  time  before  the 
expiration  of  the  lease,  for  2"J,5nO  dollars.  It  appears  that  when 
the  lease  was  made,  gold  and  silver  were  the  standard  of  values 
in  the  United  States,  but  subsequently  a  paper  curiency  was 
introduced   and    by   Act   of  Congi-ess    made  a   legal  tender  for 

'  Pry,  s.  422  Cf.  Duke  of  Bedford  v.  inattention   by    tlie    party    resisting 

Trustees  of  British  Museum,  [iHTl]  2  speciflo  performance  in  nbt  foreseeing 

My.  &   K.,    552;     Peer    Muhomed    v.  and      providing      for     contingencies 

Miihomed  [1904]  29  Bom.,  234.  which  have  sul3seqnently  arisen,  the 

'2   Pomeroy,    Eg.    I{„     s.    797,    pp.  court  may  well  refuse  to  sped tically 

1317-8.   Trustees  of   Columbiu    College  enforce   the   contract  and  will  leave 

V.  'I'hacher,  supra,  2  Keener,  1043.  the  party  lo  his  legal  retiiody,") 

'Marble  Oo.  v.  ttipley.  [1870]  10  'King  v.  liuab,  123  Iowa,  632;  2 
Wall.,  339,  356-7.  Cf.  S.  R.  A.,  s.  2V,  II.  Pomeroy,  Eq.  J  ,  s.  798.  Eust  St. 
Ootthelf  V.  tittuiuiham,  20  L.  K.  A.,  Louis,  H.  Co.  v.  Kci.st  St.  Louis  182  111., 
455  ("  where  by  reason  of  circum-  433  (franchise  not  exercised  for  ten 
stances  which  have  intervened  years,  greatly  increased  in  value  by 
between  the  making  of  the  contract,  city's  growth).  Distiuguish  JUoryaii  v. 
and  the  bringing  of  the  action,  the  ScoU,  26  I'a.  St.,  5l. 
enforcement  of  the  equitable  remedy  'Supra.  Upon  thi.s  case  see  Water- 
would  be  inequitable,  and  produce  man,  219,  n.  5.  Cf.  Whitaker  v.  Bond, 
results  not  within  the  intent  or  6.1  N.  C,  290 ;  Fitzpntrick  v.  Dorlaiid 
understanding  of  ihe  parties  when  27  Hun.,  291.  Distiuguish  Hate  v. 
the  bargain  was  made,  and  there  Wilkinson,  21  Gratt.,  75. 
has   been   no  inexcusable  laches,  or- 
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private  debts.     At  the  time  of  8uit  the  United  States  notes  had 

become  greatly  depreciated,  and  the   value  of  the  property  in 

question  very  much  enhanced.     The  lessee-plaintiff,   seeking  to 

exercise  his  option,  offered  in  payment  legal  tender  notes.     The 

Supreme  Court  of  the  United  States  held  that  the  plaintiff  was 

entitled   to  specific  performance  on  payment  of  the  price  of  the 

laud  in  gold  and  silver  coiu.^ 

It  remains  to  add  tliat  where  a  contract  has  been  executed    Contract 
,         ,  .  ,  .11  1  •         1        executed, 

by   tlie  parties,    the   court  will   not,   as   a   rule,   entertain    the 

objection  tliat  it  is  liard  and  unconscionable.^ 


'  Per  Field,    J.,    "The    parties  at  price.     Such  a  sulislifcutioii  of  notes 

the  time  tbe  proposition  to  sell,  em-  for  coin  could  not  have   been   in   the 

bodied  in  the  covenant  of  the  lease,  possible  expectation   of  the   parties, 

was  made,  had  reference   to  the  our-  Nor  is  it  reasonable  to  suppose,   if  it 

rency  then   recogriiised   by  law  as  a  had   been,  that   the  covenuiit  would 

legal  tender,  which  consisted  only  of  ever   have  been   inserted  in  the  lease 

gold  and  silver  coin.     It   was  for  a  without  some  provisions  against  the 

specific   number   of    dollars    of  that  subslitnbion." 

character  that   the  offer  to  sell  was  '  The  case  of  an    heir  expectant, 

made,  and  it  strikes  one  at  once  as  which   used  to   be  formerly   treated 

inequitable  to  compel  a   transfer  of  as  an   exception,  is   now  in  England 

the   property  for  notes,  worth,  when  governed  by  the  Sale  of  Keversions 

tendered  in  the  market,  only  a  little  Act,  31  Vict.  c.  4. 
more    than  one-half  the    stipulated 
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(d)  Consi- 
deration 
inadequate. 


Old  doc- 
trine. 


Mbdern 
doctrine. 


DEFENCES  TO  THE  ACTION— (concluded.) 

(d)  Inadequacy  of  Consideration. 

Among  circumstances  of  hardsliip  relied  upon  by  learned 
judges  one  reqiiires- separate  treatment,  and  the  reason  is  tliat 
there  has  been  some  veering  of  judicial  opinion  in  this  matter. 
This  circumstance  is  inadequacy  of  consideration,  and  it  differs 
with  the  difference  in  the  point  of  view.  In  a  contract  of  sale, 
if  the  property  is  sold  at  an  undervalue  there  is  inadequacy  of 
consideration  from  the  stand-point  of  the  vendor,  and  if  the 
property  is  sold  at  an  overvalue  there  is  inadequacy  of  con- 
sideration from  the  stand-point  of  the  purchaser.'  Now.  at  one 
time,  inadequacy  of  consideration  was  in  itself  considered  enough 
to  render  the  specific  enforcement  of  a  contract  inequitable,^ 
and  so  late  as  1859  Kindersley,  V.  C,  gave  expression  to  such 
a  view.'  In  the  celebrated  case  of  Savile  v.  Savile*  Lord  Mac- 
clesfield sustained  this  defence.  A  house  had  there  been  sold, 
during  the  South  Sea  mania,  when  there  was  quite  a  rage  for 
speculation  in  England,  for  £10,500,  and  the  purchaser  had 
paid  £1000  as  a  deposit.  After  the  Bubble  burst,  upon  the 
purcliaser  submitting  to  a  forfeiture  of  the  deposit,  he  was 
discharged  by  the  Lord  Chancellor  on  the  ground  of  the  national 
delusion  vphich  had  prevailed  at  the  time  of  the  contract  and  by 
reason  of  which  people  had  put  imaginary  values  on  estates. 

But  the  doctrine  is  now  exploded.  Eyre,  C.B.,  said, 
"  The  value  of  a  thing  is  what  it  will  produce,  and  admits  of 


'  "  Consideration  "  is  defined  in  I. 
C.  A.,  s.  2  (d). 

»  Day  V.  Newman  [1798]  2  Cox,  77; 
Seymnur  v.  Delaney  [1822]  6  Jolins. 
Cli'.  222  (Kent,  C.)  revd.  in  [1824]  3 
Cowen,  445,  2  Keener,  772  (the  judg- 
ments in  this  case  deserve  careful 
study). 

3  Falcke  v.  Gray  [1859]  4  Drew,  651. 


Cf.  Vigers  v.  Pike  [1842]  8.  C.  L.  &  F., 
645. 

*  [1721]  1  P.  Wms.,  745.  So  in  Mc- 
Carty  y.  Kyle,  4  Cold.,  348,  specific 
performance  or  a  contract  to  convey 
one's  homestead  and  furniture  in 
exchange  for  a  share  in  a  mining 
property,  made  in  the  excitement  of 
a  mining  boom,  was  refused. 
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no  precise  standard.     It  mnst.be  in  its  nature  fluctuating,  and 

will  depend    upon  ten  thousand   different  circumstances.     One 

man  .in  the  disposal   of  his  property  may   sell  it  for  less  than 

another  would  ;  he  may  sell  it  under  a  pressure  of  circumstances, 

which  may  induce  him  to  sell   it  at  a  particular  time.     Now,  if 

courts  of  equity*  were  to  unravel  all  these  transactions,  they  would 

throw  everything  into  confusion,  and  set  afloat  all  tlie  contracts 

of  mankind.     Therefore,  1  never  can    agree  that   inadequacy  of 

consideration  is  in   itself  a  principle   upon  which  a  party  may 

be  relieved  from  a  contract  which  he  has  wittingly  and  willingly 

entered  into.     It   may,  indeed,  be  a  strong   evidence  of  fraud,    Evidence 

_  _  _  of  fraud, 

when  the    transaction  is  such  as  to  be  inconsistent   with   the 

sober  manner  of  a  man's  conducting  his  affairs.  When  you  see 
distress  on  the  one  side  and  money  on  the  other,  and  a  wish  on 
the  one  side  to  press  that  distress  into  submission  to  his  own 
terms,  inadequacy  of  price  goes  a  great  way  in  warranting  the 
court  to  infer  from  this  that  some  sort  of  fraud  was  used  to 
draw  the  other  party  into  the  bargain  ;  it  may  be  such  an 
ingredient  of  fraud  as  to  make  the  court  presume  more  than  is  in 
actual  proof ;  and  I  shall  never  quarrel  with  a  court  of  equity 
which  makes  such  an  inference  where  the  inadequacy  is  so  gross, 
as  makes  it  impossible  that  the  bargain  could  have  been  fairly 
niade."'  And  this  is  common  sense.  For  the  right  to  freedom 
of  contract  is  elementary  and  radical,^  and  every  person  -who  is 
not  from  his  peculiar  condition  and  circumstances  under  dis- 
ability, is  entitled  to  dispose  of  his  property  in  such  manner 
and  upon  such  terms  as  he  chooses  ;.  and  whether  his  bargains 
are  wise  and  discreet,  or  profitable  or  unprofitable,  or  otherwise, 
"are -considerations  not  for  courts  of  justice,  but  for  the  party 
hiniself  to  deliberate  upon.^  If  hard  and  fast  rules  were  laid 
down,  as  has  been  attempted  under  the  Civil  Law,^  people 
-  desiring  to  part  with  their  estates  may  find  it  difficult  to  do  so. 

1  Griffith  V.  Sprotley  [1787].    1  Cox.,  the  ven,dor.      Cod.,  hk.   iv,  title  44, 

383,  388-9,  29,  E,  R,,  1215.  2.  Pothier,  Oblig.  pt.  1,  eh.  1,  s.  1,  art.  3, 

"  Ci.  Fry,  s.  446.  s.  4.     The  Code  Civil  of  France  entir 

*1   Story.  Bq-,     s.    244.     Jvzan    v.  ,  ties  a  vendor  of  iiunioveable  property 

Toulmin  [1846]  9  .Alabama,  662,  686.  to  rescind  if  he  suffers 'injury  to  the 

■>■'  In    Rome,       j£     the     inadequacy  extent  of  more  than  7/12th  of  the  price 

amdunte'd  to  half  or  more  of  the  real  (art.  1674). 

price,  the  law  interfered  in  favour  of , 
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s.  ,28. 


Theory. 


Tested  at 
time  of 
contract. 


Lord  Eldon,  accordingly,  ruled  :  "  Unless  the  inadeqtiacy  of 
price  is  such  as  shocks  the  conscience,  and  amounts  in  itself  to 
conclusive  and  decisive  evidence  of  fraud  in  the  transaction,  it  is 
not  itself  a  sufficient  ground  for  refusing  a  specific  perform- 
ance ;"^  and  this  doctrine  is  novr  part  of  the  statute  law  of  India. 
Section  28,  Specific  Relief  Act,  provides  : — 

"  Specific  performance  of  a  contract  cannot  be  enforced 
against  a  party  thereto — 

(a)  if  the  consideration  to  be  received  bj'  him  is  so  grossly 
inadequate,  with  reference  to  the  state  of  things  existing  at  the 
date  of  the  contract  as  to  be  either  by  itself  or  coupled  with  other 
circumstances  evidence  of  fraud  or  of  undue  advantage  taken  by 
thepiaintiff."^ 

■  Theoretically  considered,  inadequacy  in  the  price  or  of  the 
subject-matter  is,  as  pointed  out  by  Professor  Pomeroy,  a  species 
of  inequality  and  unfairness,  and  may  be  an  instance  of  hard- 
ship and  oppression.  But  in  no  individual  instance  it  is  for 
a  court  to  deterpiine  the  numerous  and  different  considerations 
and  motives  which  enter  into  and  affect  the  question.  The 
modern  tendency,  therefore,  is  to  regard  inadequacy  as  evidence 
of  fraud,  and  not  as  a  hardship.  But  it  may  be  doubted  if  the 
difficulty  has  been  really  simplified  by  the  altered  mode  of 
treatment.'  The  present  doctrine,  however,  is  that  fraud  in 
the  purchaser  is  of  the  essence  of  the  objection  to  the  contract, 
on  the  ground  of  inadequacy.'' 

To  determine,  therefore,  whether  the  consideration  of  a 
contract  for  sale  was  adequate,  and  whether  the  court  can, 
upon  a  suit  being  instituted,  refuse  to  decree  specific  per- 
formance of  the  contract  on  the  ground  of  gross  inadequacy  of 
consideration  (as  defined  above,)  we  must  carry  ourselves  back  to 
the  date  of  the  contract,  and  the  time  when  the  purchase-money 


1  Coles  V.  Trecothick  [1804]  9 
Ves.,  234,  246.  Of.  Bnrrowes  v.  Lock 
[1805]  10  Ves.,  470, 1  "Wh.  &  T.,  8th.  ed., 
74  (Grant,  M.R.) ;  Abbott  v.  Sivorder 
[1852]  4  DeG.  &  Sm.,  448;  Ready  v. 
Noakes,  29  N.  J.  Bq.,  497, 499, 2  Keener, 
799. 

'  Inadequacy  of  consideration  has 
been  said  to  be  not  of  much  conse- 
quence in  a  contract  in  the  nature 


of  a  family  arrangement,  in  a  recent 
Punjab  case,  in  which  the  Indian  law 
of  consideration  was  elaborately  dis- 
cussed. Paropti  V.  Jaspat  Rai  [1905] 
P.  L.  R.,  28,  P.  R.,  no.  49, 

'  Pomeroy,  S.P.,  s  194. 

■■  Burell  V.  DniiH  [1843]  2  Hare,  440. 
450.  Cf.  Oitabai  v.  Balaii  [1892]  17 
Bom.  232. 
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was  paid.  Fraud  is  a  mental  condition  and,  as  such,  must 
have  existed,  if  at  all,  at  the  very  inception  of  the  agree- 
ment.^ If  at  that  time  the  consideration  would  have  loeen 
deemed  adequate,  and  the  court  would  have  decreed  a  specific 
execution  of  the  contract,  had  the  suit  been  then  brought,  it 
follows  necessarily  that  the  consideration  must,  at  a  subsequent 
date,  be  also  deemed  adequate,  and  the  court  must  decree  such 
specific  execution.^  Where,  therefore,  the  consideration  or  a 
part  of  it  is  an  annuity  for  life,  and  the  life  terminates  before 
any  pajnnent  but  after  the  conclusion  of  the  contract,  the 
consideration  does  not  by  reason  of  sucli  termination  become 
inadequate.'  So  a  contract  to  develope  a  mine,  fair  and  reason- 
able when  made,  does  not  suffer  from  inadequacy  of  considera- 
tion if  a  rich  vein  of  ore  is  subsequently  discovered.* 

Next,  the  inadequacy  must  be  so  gross  as  by  itself  or.    Nature  of 

,....,,.  -11.,     inadequacy 

taken  in  conjunction  with  other  circumstances,  to  evidence  fraud 

or   unconscionable    dealing  ;^    it    must,    it  has  been  even  said, 

be   so   striking  and     so    substantial   as   to  shock  the  common 

sense  of  mankind,^  and  render  the  bargain  such   as  no  man   in 

his  senses   and    not    under   delusion    would  make   on    the  one 

hand,    and    as  no  honest   and  fair  man   would   accept  on   the 

other.'     Fraud  may  be   any  act  fitted  to  deceive,'   and   ''  undue 

advantage"     will    include    all   forms   of   inequitable   pressure. 

There  may    therefore   be  proof  of  misrepresentation,  deliberate 

supperssion  of    the  truth,'   or  circumstances  of   oppression  and    Unequal 

position  of 

parties. 


'  Pomeroy,  R.P.,  s.  195.  back  from  the  defendant.") 

'  Hiile  V.   Wilkinson,  21   Gratt.,   75  ;  "  Finlen  v.  Ueime,  73  Pac,  123. 

Wateruian,    247.     Poole    v.    Hhergold  '  Inadequacy        of       consideration 

[1786]  2  Bro.  CO.  118,119.  creates  no  presumption  of  fraud,  but 

'  S.R.A.,  s.  13,  ill.  (h) ;   Mortimer  v.  maybe  euideuce  of  fraud  as  a  fact 

Capper  [1782]   1   Bro.    CO.,    156.   Cf.  Iiovi-ell  v.  Dann  [1843]  2  Hare,   440, 

Strickland  \.   7'«nier  [1852]  7  Ex.,  208  450 ;  2  Pomeroy,  Eq.  J.,   s.   926;  8.P., 

("The  question  between  tlie  parties  285. 

is  this,    whether  the   purchase  took  °  Per  Nelson,  J.,  Erwin  v.  Purham,  12 

effect  during    the  existence  of    the  Howard,  197  ;  Waterman,  246   u.  See 

annuity.    J f  it  did  but  for  an  instant,  Sugden,  !■.  &  P.,  275;  Vigers  y.   Pike, 

the  plaintiff  is  not  entitled  to  sue-  supra  ;  Prince  v.  /.amb,  128 Calif ,  120  ;' 

ceed  ;  lor  he  purchased  the  annuity  8  I  age.  Con.,  2446. 

and  cannot  complain  that,  in  so  doing,  '1    Story,    Eq.,   ss.   244,    246.    Cf. 

he  has   made  a  bad  bargain,  as   the  Gwynne  v.  Heuton  [1778]   1   Br.,   Ch. 

event  has  turned  out.    But  if,  on   the  1,  3  Keener,  506. 

conirary,  the  annuity  had  ceased  to  °  I.C.A.,  s.  17  (4). 

exist  before  the  parcha>,e,  then  he  °  Deune  v.  Rustron  [1792]  1  Ans.,  64  • 

has    got    nothing    for  his    purchase-  and    cases    cited,    2    Dart,    1'.  &  p! 

money  and  is  entitled  to  recover  it  1094,  n. 
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inequality.'  Inadequacy  of  consideration,  therefore,  may  become 
a  most  material  circumstance  when  one  of  the  parties  to  a  trans- 
action is  from   age,  ignorance,  distress,  incapacity,  weakness  of 
position.  mind,  body,  or  disposition,   or  from  humble  position   or  other 

circumstances  unable  to  protect  himself.^  A  distinction  has 
obviously  to  be  drawn  between  cases  where  parties  have  know- 
ingly and  deliberately  fixed  upon  a  price  and  where  there  is  no 
evidence  of  such,  knowledge,  intention  or  deliberation.'  The 
artful,  the  importunate  and  the  cunning,''  unhappily,  abound  in 
the  world,  and  they  may  have  victimised  a  person  so  situated 
that  the  just  result  of  his  judgment  was  misled,  confused  or  dis- 
turbed.' For  instance,  proper  time  may  not  have  been  allowed  to 
him  and  he  may  have  acted  inprovideutly  f  or  he  may  have  been 
importunately  pressed,'  or  strongly  persuaded  by  those  who 
•-  enjoy  his  confidence  ;°  or   he   may   not  have  been  fully  aware 

of  the  consequences  and  may  have  been  suddenly  drawn  in  to 
act  f  or  he  may  not  have  been  permitted  to  consult  disinterested 
friends,'"  or  legal  advisers,"  before  he  was  called  upon  to  act  in 
circumstances  of  sudden  emergency  or  unexpected  right  or  acqui- 
sition. In  such  cases,  if  the  bargain  is  unequal,  the  court  may  find 
fraud,  imposition  or  unconscionable  advantage,  and  refuse  specific 
performance.  Where,  therefore,  a  woman,  who  was  under  a  mis- 
apprehension as  to  the  precise  nature  of  her  rights,  agreed  to  sell 
land  worth  1200  dollars  for  a  horse  valued  at  100  dollars,  the 
court    considered    the    agreement   unequal     and   unreasonable. 


'  Fulrlce     V.   Gray,  supra   (vendor,  a  held  entitled  to  the  aid  of  the  court,, 

lady,  ignorant  of  value  of  China  jars,  Modisett  v.  Johnson.  2  Blackf.  iiil. 

valuer,  her  agent,  confessedly  incom-  '  Cf.  1  Stnry,  Eg.,  251;  Beli  v.Hmvnrd 

patent   to  value   them,   purchaser,   a  [1842]  9  Mod.,  302  ;  Martin  v.  Alitrficii 

dealer  in  such  articles,  who  stood  by,  [1S20]  2  J.  &  W.,  413,  423  ;  Stuuley  v. 

knowing    price    named     was    wholly  tiobhisnn,  [ISSU]  t  R,  &  M.,  .527. 

unfair).    Cf.    Young     v.    (Aerk    [1720]  '  Onilmm  v.    Paiicoast,  30   Pa.   St., 

Prec.  Ch.,  538,  2  Scott,  225.  89.    Of.   Clark   v.   Mulpas    [1862]    31 

"  Kerr,  Fraud,  4th.  ed.  185.  Osgood  v.  Beav.,  80. 

Franklin  [1816]  2    Johns.   Oh.,    1,   28.  '  Clitherall   v.   Ogilvie,   I   Dessaus,. 

Leases  of   charity  estates   have  been  Eq.,  250. 

SPt  aside   for  undervalue  in  England,  °  McCormick    v.    Malin,  5    Blackf., 

Tudor,  Charities.  246.     As  to   English  509. 

law,  present  and  past,  regarding  sales  "  Clitherall  v.  Ogilvie,  supra, 

of  reversions,  see   Fry.   199,  s  99  ;  2  '°  Thid. 

nart.,  V.  &  P.,  760,  s.  99.  "Of.    Snmviers  v.    Griffiths   [1866] 

=  Pomeroy,  S.  P.,    p.    282  n.,    citing  35  Beav.,  27  ;   Barker   v.  Monk   [1864] 

Daz^tdsoH  V.  /.itt(B.  10  Harris,  245,  247.  33  Beav.,  419;    Hat/garth   v.    Wearing 

Where    calculating      speculators  [l»f7l]  12  Eq,,  820  ;  "Fr?/  v.  Laiie  [1888] 

purchased  property  worth  500  or  600  40  Oh.  D.,  312, 
dollars  for  21  dollars,  they   were  not 
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and  refused  to  enforce  it.*  And  where  the  consideration  was 
about  ten  times  the  value  of  the  land  agreed  to  be  sold,^  but  the 
purchase  had  been  made  the  condition  of  a  loan  which  the 
plaintiff,  a  poor  and  illiterate  man,  was  very  anxious  to  negotiate 
with  the  object  of  prosecuting  his  claim  in  Chancery  to  some 
valuable  property,  Lord  Rornilly  said,  "Coupled  with  such 
circumstances,  the  evidence  of  over-price  is  of  great  weight, 
and  if  the  case  had  stood  here  1  should  have  been  of  opinion 
that  this  transaction  was  one  which  could  not  stand."  ^  Great 
inadequacy,"  remarked  Bradley,  J.,  "requires  only  slight 
circumstances  of  unfairness  in  the  conduct  of  the  party  bene- 
fited by  the  sale  to  raise  the  presumption  of  fraud."* 

The   question    of   inadequacy   apparently   does  not  arise    Bargain 

1  1  honestlj' 

where  at  the  time  of  the  contract  neither  party  has   any    know-    made. 

ledge   of   the  value  of  the  property,^  unless,  possibly,  where  the 

inadequacy  is  so   gross   as   to   take  a  case   out  of   the  general 

rule.^     Every  man  must  bear  the  loss  of  a  bad  bargain   legally 

and   honestly   made  ;   if  not,   he  could  not   enjoy  in  safety  the 

fruits  of  a  good  one.' 

Inadequacy  of  consideration  should  be   distinguished  from    Failure  of 

failure  of  consideration,  which  arises  by  reason  of  events  which   Hion.  ^'^' 

either   determine   the   existence   of   the   subject-matter   of  the 

contract  or  materially   affect  it.     Where  the   purchase-money  is 

not   paid,  the   liability  to  pay   remains,  and   may   be   enforced. 

But,  where    the  thing  contracted  about   is,  say,  destroyed   prior 

or  subsequent  to  the  agreement,  the  contract   may  fail  by  reason 

either   of   mistake^   or   of  impossibility   of   performance.'     The 

contract  has   no  valid  inception.'"     So,    where  a  suit   between  a 


'  Higgins  v.  Butler  [1886]  78  Maine 
S20,  1  4mes,  419. 

'  Unlike  a  case  of  alleged  under- 
value, where  the  court  may  generally 
obtain  data  to  ascertain  the  market- 
value  of  the  property  sold,  in  the  case 
of  alleged  over-value,  the  court  has 
seldom  satisfactory  means  of  pro- 
nouncing price  excessive,  for  there 
is  no  standard  to  determine  what 
represents  the  money  value  of  the 
property  to  an  individual,  2  Dart., 
V.  &  P.,  ed,  6,  1210. 

'  Cokell  V.  Taylor  [1851]  15  Beav., 
103,  115.    Distinguish  Abbott  v.  Stoo?-- 

41 


der  [1851]  4  DeG.  &  S.,  448;  Mc- 
Manusv  Boston  [1898J  171  Mass.,  152, 
1  Ames,  420. 

'  Grajfam  v.  Burgess  [1886]  117 
U.S.,  180,  3  Keener,  521. 

''  Knight  V.  Mar joribanks  [1848]  11 
Beav.,  322  affd.  [1849]  2  Mac.  &  G.,  10. 

°2  Dart.,  V.  &  P.,  746-7. 

'  Per  Black,  J.,  Harris  v.  Tyson 
[1855]  24  Pa.  St.,  347,  3  Keener,  564. 

"  Ante,  133. 

°  Lect.  VI,  ante,  279. 

i^Pomeroy,  S.  P.,  s.  321.  But  cf. 
Hanuman  v.  Eanuman  [1891]  19  Cal., 
123,  P.  0. 
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party  claiming  an  estate  under   an  alleged  adoption  and  anotber 
disputing  the   fact  and  validity  of   such  adoption,  was   compro- 
mised upon  the  latter  admitting  the  adoption   and  agreeing  not 
to  question   it  in   future,  but   the  second    party  did   afterwards 
repudiate  the   adoption  and   unsuccessfully  tried    to  rescind  the 
agreement  of  compromise,   the  Judicial  Committee  held  that  the 
principal   consideration  for   the  compromise  was   an  abstention 
on  the  second   party's  part  to   question  the   legality  of   the  first 
party's  adoption,  and  there  having  been  a  failure  on  the  former's 
part  to  keep  up  to  the  terms  of  the  compromise  and  his  conduct 
having  been  at  variance  with  and  having  amounted  to  a  subver- 
sion of  the  relation  intended  to    be  established   by  the  compro- 
mise, there   was   such  a  failure  of   consideration    for  the   agree- 
ment of   compromise    as  to  disentitle    the  second  party  to  main- 
tain a  subsequent   suit  for  a  specific  performance    of  the  same.^ 
Partial  failure  of  consideration,  e.g.,  where  the  article  contracted 
about  is  found  to  be  in  existence,  but  in   a  damaged   condition,^ 
will   seldom  avoid   a  contract,^   unless  a  material   part   of   the 
subject-matter  of  the  contract,  supposed  by  both  parties  to  exist, 
has,  before  it  has  been  made,    ceased  to  exist.  E.g.,  if  there  is  a 
contract  to  pay  an  annuity  to  the   promisee  for  the   lives  of   two 
persons,    and  it  turns  out   that  at  the    date  of  the   contract,   un- 
known   to  the   contractors,  one    of  these  persons  was  dead,    the 
contract  cannot  be  specifically  enforced.'*     So,  where   there   was 
a  contract  for  sale  of  a  leasehold   interest   in  land    to  commence 
in  the  future,  but  before  the  day  arrived  an  ocean  storm  washed 
away  a  part  of   the  land,  the   South  Carolina   Court  refused   to 
decree   specific  performance.*     But  a   person    may  contract    in 
such  terms  as  to  preclude   himself  from   objecting  on   the  score 
of   the  non-existence   or  determination  of   the   subject-matter  at 
the  time  of  the  contract.^ 

'  Srish   Chandra   Roy  v.    Banomali  Ap.,  58  ;  S.  R.  A.,  s.  21,  ill.  to  cl  (/i). 
Rai   [1904]   2  A.  L.   J.  R.,   31,  31   Oal.,  '  Buqueinn    v.     Courteiiay,   53   Am. 

584,  I'.  C.  Rep.,  088. 

2  Barr  v.  Gibson  [1838]  3  M.  &  W.,  ''  Hanks  v.  PiiUing  [1856]  25  L.  J.,  Q. 
390  (ship  at  sea  sold,  found  stranded).  B.,   375   (sale  of  free-farm,   condition 

3  ArdeiirY.  Fay-esmg[1901]  25  Bom,,  as  to  no  objection  about  non-payment 
593,  601.  Cf.  Vincent  v.  Berry,  46  Iowa,  or  non-receipt  of  ground-rent,  rent 
571  (purchaser  requested  to  inspect  not  paid  for  20  years  and  extin- 
property,  neglected  to  do  so).  guished). 

'    Cochrane  v.    Willis  [1865]  1  Ch. 
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(e)     Mistake. 

Mistake  in  its  legal  aspects,  I  have  already  to  some  extent  (e)  Mistake, 
discussed.^  If  by  reason  of  mistake  the  minds  of  the  parties 
never  meet,  there  is  no  agreement  either  at  law  or  in  equity. 
But  there  may  be  mistake  present  which  does  not  avoid  the 
agreement,  but  which  excludes  such  full,  free  and  intelli- 
gent consent  as  a  court  of  equity  deems  necessary  in  the 
case  of  a  contract,  which  it  is  called  upon  specifically  to  en- 
force.^ Mistake  has  been  described  as  "some  unintentional 
act,  omission,  or  error,  arising  from  unconsciousness,  ignorance, 
or  forgetfulness,  imposition  or  misplaced  confidence."^  But 
mistake  is  internal,  and  may  be  more  correctly  described  as 
an  erroneous  mental  condition,  conception  or  conviction,  in- 
duced by  ignorance,  misapprehension,  or  misunderstanding  of 
the  truth,  but  without  negligence,  and  resulting  in  some 
act  or  omission  done  or  suffered  erroneously  by  one  or  both 
the  parties  to  a  transaction,  but  without  its  erroneous  cha- 
racter being  intended  or  known  at  the  time.*  Wherever, 
by  reason  of  an  erroneous  impression  or  a  wrong  conclusion  a 
person  is  induced  either  to  do  or  to  omit  to  do  vrhat  he  would 
not  otherwise  have  done  or  omitted,  there  is  a  mistake,*  and  if 
this  mistake  is  material,  that  is,  of  the  essence  of  the  transac- 
tion, which  without  it  would  not  probably  have  taken  place,^ 
and  if  it  is  unconscionable  for  the  party  deriving  benefit  from 
the  mistake  to  retain  his  advantage,'  a  court  of   equity  will   feel 

'  Ante,  133-5.  '  Cf.  Haynes  Out.  of  Equity,  132. 

'The  principle  upon  wliich  equity  'Stone  V.Godfrey,  [i854]  5  DeG.  M. 
proceeds  is  thus  stated  by  Sir  E.  &6.,  76;  (.arpmutlv.  Powis  [1849]  10 
Fry :  "  There  must  be  a  contract  Beav.,  39.  Where  the  mistake  is  in 
legally  binding,  but  that  this  is  not  respect  of  the  matter  of  the  agree- 
enough, — that  to  entitle  the  plaintiff  ment,  as  distinguished  from  the  in- 
to more  than  his  common  law  remedy,  ducements  thereto,  no  question  re- 
the  contract  must  be  more  than  mere-  garding  the  materiality  of  the  term 
ly  legal.  It  must  not  be  hard  or  un-  can  properly  arise;  "the  parties  by 
consoionable  :  it  must  be  free  from  making  it  a  subject  of  agreement  have 
fraud,  from  surprise,  and  from  mis-  made  it  material,  and  the  courts  can 
take :  for  where  there  is  a  mistake  have  no  right  to  put  a  different  con- 
there  is  not  that  consent  which  is  struction  upon  it,"  Bigelow's  note,  1 
essential  to  a  contract  in  equity  :  non  Story,  Eq.,  s.  109. 
videntiir  qui  errant  consentire."  S.  '  1  Fonblanqne,  Eq.,  bk.  1,  ch.  2,  s.  7; 
752,  p.  329.  Cf.  Wilding  v.  Sanderson  Warner  v.  Daniels,  1  Woodl.  &  Minot, 
[1897]  2  Oh.,  534.  90.     "  In  all  such  oases,  the  ground  of 

'  1  Story,  Eq.  s.    110;  Kerr,  Fraud,  relief  is  not  the  mistake  or  ignorance 

4th,  ed.  4ti5  ;  2  Pomeroy,  Eq.  J.,  1475  n.  of  material  facts  alone,  but  the  nucon- 

'  Ibid,  s.  839 ;  S.  P.  826.  scientious   advantage    taken    by  the 


324 


SPECIFIC   RELIEF. 


disposed  to  interfere.  Knowledge  and  intention  exclude  mis- 
take.^ The  mistake  may  be  either  common  to  both  the  parties, 
or  it  may  be  a  mistake  of  the  plaintiff  alone,  or  of  the  defendant 
alone.  Where  there  was  a  dispute  as  to  whether  a  contract  of 
sale  covered  seven  acres  of  copyhold  land,  said  to  be  part  of 
the  estate  sold,  Lord  Thurlow  observed  :  "  No  doubt,  if  one 
party  thought  he  had  purchased  bond  fide,  and  the  other  party 
thought  he  had  not  sold,  there  is  a  ground  to  set  aside  the 
contract,  that  neither  party  may  be  damaged ;  because  if  is 
impossible  to  say  one  shall  be  forced  to  give  price  for  part  only 
which  he  intended  to  give  for  the  whole,  or  that  the  other  shall 
be  obliged  to  sell  the  whole  for  what  he  intended  to  be  the 
price  of  part  only.  Upon  the  other  hand,  if  both  understood 
the  whole  was  to  be  conveyed,  it  must  be  conveyed.  But 
again,  if  neither  understood  so, — if  the  buyer  did  not  imagine 
he  was  buying,  any  more  than  the  seller  imagined  that  he  was 
selling  this  part,  then  his  pretence  to  have  the  whole  conveyed, 
is  as  contrary  to  good  faith  upon  his  side,  as  refusal  to  sell 
would  be  in  the  other  case."  ^ 
Mutual  Mutual  mistake,  as  we  shall  see,  may  be  a  ground  for  rescind- 

ing or  reforming  an  agreement.  A  fortiori  it  will  operate  as  a 
bar  to  a  specific  performance  of  the  contract.  Where,  e.g.,  the 
owner  of  an  estate  contracted  to  sell  it,  and  stipulated  that  he 
should  not  be  obliged  to  define  its  boundary,  and  the  estate  really 
comprised  a  valuable  property  not  known  to  either  the  vendor  or 
the  purchaser  to  be  part  of  it,  thoxigh  the  agreement  had  been 
reduced  to  writing  and  was  expressed  in  the  form  intended,^ 
yet,  as  the  contract  had  been  entered  into  upon  a  mutual  but 
erroneous  assumption,  it  was  not  specifically  enforced.*  So, 
where  a  person  contracts  to  purchase  property  which  belongs  to 
himself,  though  that  fact  is  unknown  to  both  the  vendor  and  the 

party  by  the  concealment  of  them,"  dehors,  their  writing  or  deed  admits 

1  Story,  Eg.,  s.  147.  of  an  exception   in   favour  of  a  case 

'Irtjfiam  V.  CMld  [1781]  IBro.  C.  C,  of     mistake.      I.     Ev.      Act,    s.    92, 

92.       Distinguish  Jervis  v.     Berridqe  prov.    1.    Cf.    Marquis    Townshend    v. 

[1873]  8  Oh.,  351.  '  Stangroom  [1801]  6  Ves.,  328. 

'  Calveriey  v.  Williams  [1790]  1  Ves.,  "  Baxendale  v.  SeaJe[1855]  19  Beav., 

210.  601,  2  Keener,  943.    S.  R.  A.,  s.  22,  II, 

3  The    general    rule    that     parties  ill.  (g).  Cf.  Marvin  v.  Bennett,  8  Paige, 

jnay     not     prove     their     intention  312. 


mistake. 
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Defendant's 
mistake. 


purchaser,  there  will  be  no  specific  performance  decreed  against 
the  mistaken  owner.' 

Where  the  mistake  is  of  the  plaintiff  he  maj',  under  certain  ^^'gt^^'f '' 
circumstances,  sue  for  reformation  of  the  agreement  or  rectifica- 
tion, and  may  enforce  specific  performance  of  the  amended 
contract.^  But  this  is  a  matter  the  consideration  of  which 
I  will  reserve  for  a  future  lecture.^  1  will  simply  observe 
in  passing  that  the  fact  that  at  one  stage  of  a  suit,  the  plaintiff 
has  misinterpreted  a  contract,  will  not  preclude  him  at  the 
hearing  from  claiming  its  specific  performance  according  to 
'the  true  construction.'' 

Where  the  mistake  is  of  the  defendant  and  he  seeks  to  resist 
specific  performance  in  whole  or  in  part  upon  that  ground,  the 
cases  present  some  difficulty,  as  there  has  been  a  marked 
veering  round  of  judicial  opinion  on  the  point  with  the  march 
of  time.  In  the  beginning  of  the  nineteenth  century,  an  eminent 
Lord  Cliancellor  of  England  affirmed  :  "  It  is  not  necessary  that  old  view, 
fraud  should  be  made  out.  Though  from  want  of  attention, 
misrepresentation,  and  mistake,  a  party  may  have  acquired  a 
right  at  law,  this  court  will  not,  especially  if  upon  other 
circumstances  the  ease  is  liard,  decree  a  specific  performance  ;"  * 
and  towards  the  middle  of  that  century  an  eminent  Master  of  the 
Rolls  stated  the  principle  upon  which  equity  courts  proceed  in 
cases  of  mistake  in  these  terms  :  "  If  it  appears  upon  the  evi- 
dence that  there  was,  in  the  description  of  the  property  a  matter 
on  which  a  person  might  bona  fide  make  a  mistake,  and  he 
swears  positively  that  he  did  make  such  mistake,  and  his 
evidence  is  not  disproved,  this  court  cannot  enforce  the  specific 
performance  against  him.     If   there   appear   on   the   particulars 


'JoneK  V.  Clifford  [1876]  3  Ch.  D., 
779 ;  Cochrane  v.  Willis  [1865]  1  Oh. 
Ap.,  58  ;  Cooper  V.  Phibbs  [1867]  2H.  L., 
149,  3  Keener,  43.  Of.  Bingham  v 
Bingham  [1748]  1  Ves.,  Sr.,  126; 
Lawrence  v.  Beaiibien  [1831]  2  Bailey, 
623,  2  Scott,  562.  But  the  rule  cannot 
be  aEBrtned  generally  in  respect  of 
mistakes  of  law,  2  Pomeroy,  Eq.  J., 
s.  846 ;  Kerr,  Fraud  4th.  ed.  470. 

'  S.  R.  A.,  s.  34 ;  Olley  v.  Fisher 
[1886]  34  Ch.  D.,  867.  Of.  Harris 
V.  Pepperell  [1867]  5  Eq.,  1 ;  Brown  v. 


Lamphear,  35  Vt.,  252  (option  jsiven  to 
defendant.) 

'  Lect.  IX,  infra. 

'  Preston  v.  Luck  [1884]  27  Ch.  D. 
497,  2  Keener,  985. 

'  Mason  v.  Armitage  [1806]  13  Ves., 
25,  1  Ajnes,  375,  Lord  Erskine  added, 
"  But  the  law  is  open  to  him  :  Joynes 
V,  Statham  [1746]  3  Atk.,  888.  Upon 
this  subject  the  court  is  governed  by 
a  sound,  not  a  capricious  and  arbitrary, 
discretion. 
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no  ground  for  the  mistake,  if  no  man  with  his  senses  about  liim 
could  have  misapprehended  the  character  of  the  parcels,  then  I 
do  not  think  it  is  sufficient  for  the  purchaser  to  swear  that  be 
made  a  mistake,  or  that  he  did  not  understand  what  he  was 
about."  ^ 

Taking  the  older  cases,  therefore,  we  find  equity  has  afforded 
relief  under  the  following  circumstances  : — 

1.  Where  the  defendant's  mistake  has  been  induced, 
or  contributed  to,  by  the  plaintiff.  Tliis  may  be  so  on  account 
of  either  some  act  performed  or  a  statement  made  bj'^,  or  attri- 
butable to,  the  plaintiff.^  ^-ff-,  where  in  a  sale  by  auction,  • 
the  plaintiff  led  the  defendant  to  believe  that  he  (the 
plaintiff)  would  not  be  the  purchaser  and  thus  put  the  defend- 
ant off  his  guard,  and  then  he  subsequently  went  into  the 
auction-room  and  bade  for  the  property  and  thus  gave  rise  to  a 
suspicion  that  he  was  a  puffer,  and  the  agent,  employed  by 
the  defendant  to  make  the  reserved  bidding,  omitted  to  do  so 
by  reason  of  a  misapprehension,  with  the  result  that  the  pro- 
perty was  knocked  down  to  the  plaintiff  for  £1000  less  than 
what  he  knew  the  defendant  wanted  therefor,  Lord  Erskine 
ruled  that,  as  the  former  had  obtained  an  advantage  through  a 
mistake,  a  court  of  equity  would  not  give  him  any  assistance 
in  that.^  So,  where  in  another  sale  by  auction,  the  plan  annexed 
to  the  particulars  of  the  house  and  grounds  put  up  for  sale, 
showed  a  shrubbery  on  the  western  boundary,  and  the  defend- 
ant, on  making  an  inspection  with  the  plan  in  his  hand, 
found  on  the  western  side  a  belt  of  shrubs  and  three  large 
ornanjental  trees  enclosed  by  an  iron  fence,  and,  taking  that 
to  be  the  boundary,  he  bid  for  and  purchassd  the  property. 
He  afterwards  discovered  that  the  said  trees  and  fence  stood 
in  the  glebe  land  adjoining  the  property  sold,  the  real  boundary 
of  which  was  denoted  by  stumps,  which  were  so  covered  by 
the  shrubs  as  not  easily  to  be  seen,  and  he  resisted  specific 
performence.  The  court  held  with  him,  upon  the  ground  that 
his  mistake  had  been  increased  by  at  least  erassa  negligentia  on  , 


>  Sivaisland  v.    Dearsley  [1861]    29 

Beav.,  480, 1  Ames,  376  fSir  J.  Romilly.) 

■  Stewart  v.  Kennedy  [1890]  15  A.O., 


115  ;  Kerr,  Frond,  4th.  ed.  489. 
'  Mason  v.  Armitage,  supra. 
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the  part  of  the  vendors.'  Here  there  was  no  actual  error  in 
the  plan,  the  trees  in  question  not  being  shown  therein.  But 
there  have  been  other  cases  where,  in  the  particulars  supplied 
by  the  plaintiff,  there  has  been  such  misdescription  or  ambiguity 
as  to  the  substance  of  the  contract  as  to  justify  the  mistake 
made  by  the  defendant.  Thus,  where  at  an  auction  sale  of  an 
estate  by  lots,  lot  5  was  described  as  "  an  undivided  moiety  in 
a  valuable  piece  of  free-hold  plantation  ground,... let  to  Mr. 
Godfrey,  a  yearly  tenant.  The  apportioned  rent  of  this  lot  is 
£16  per  annum,"  and  the  purchaser  in  answer  to  a  suit  for 
specific  performance  by  the  vendor,  swore  positively  that  lie  was 
deceived  into  thinking,  at  the  time  that  he  bid  for  lot  5,  that 
the  apportioned  rent  thereof,  and  not  of  the  whole  of  the 
undivided  moiety,  was  £16  per  annum.  Lord  Romilly  held 
that  the  mistake  was  not  an  unreasonable  one  and  dismissed 
the  suit.^  So,  again,  where  the  plaintiff  in  a  letter  to  the  defend- 
ant, a  widow,  presumably  unaccustomed  to  the  transaction 
of  business,  said  that  he  had  once  offered  40  dollars  per  acre 
for*  her  land,  but  now  thought  that  35  dollars  per  acre  would 
be  "  a  big  price  for  it,"  and  added,  "  to  buy  the  land  now  and 
pay  cash  down,  and  not  get  possession  until  next  spring,  and 
have  the  taxes  to  pay  on  it  this  fall,  I  would  not  want  to 
pay  over  $2000  for  the  60  acres.  And  counting  taxes  and 
interest  on  the  money,  that  would  make  it  a  little  over 
$  35  per  acre.... If  that  will  buy  the  land,  I  will  take  it  and 
pay  all  the  money  down ;"  and  the  defendant  accepted  the  offer 
and  had  a  sale-deed  prepared,  reciting  the  considertion  as 
$2,100  ,at  the  rate  of  $35  per  acre),  the  Supreme  Court  of 
Kansas  held  that  there  was  reasonable  ground  for  the  defend- 
ant's mistake,  and  they  refused  specific  performance  to  the 
plaintiff  on  a   tender  of    |2000  only.^     Shaw,  G,  J.,   has  stated 

'  Denny  v.   Hancock  [1870]  6   Ch,,  1,  declaration  as  to  two  lots   was  likely 

2  Keener,  969.  to  mislead  purchaser). 

''■  Swaisland  V.  Deai-sley,   supra.   Of.  '  Burkhalter  v.  Jones  [1884]  32  Kan- 

inson  v.   Clowes  [1808]   15   Ves.,  sas,  5,    1   Ames,  378   {per  Valentine, 


516    (the     particulars    stated     that  J.:  "In  strict  law,  and  by  the  words  of 

timber  on  lots4&5wasto   betaken  the  letters  of  the  parties,  we  think 

at  a  valuation,  and  one  of  the  condi-  the  parties  made  a    contract;  but  We 

tions   specified    generally  that  pur-  also  think  that,  in  fact  and  in  equity, 

chaser  was  to  take  timber  at  a  valup,-  the  minds  of  the  parties  never  came 

tion ;    Grant,    M.   R.,   held    express  together ;     that    they  really    never 
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Sherman. 


the  law  thus:  "A  defendant  may  not  only  show  that  the 
agreement  is  void,  by  proof  of  fraud  or  duress,  which  would 
avoid  it  at  law  ;  but  he  may  also  show  that  without  any  gross 
laches  of  his  own,  he  was  led  into  a  mistake,  by  any  uncertainty 
or  obscurity  in  the  descriptive  part  of  the  agreement,  by  which 
he,  in  fact,  mistook  one  line  or  one  monument  for  another, 
though  not  misled  by  any  representation  of  the  other  party,  so 
that  the  agreement  applied  to  a  different  subject  from  that 
which  he  understood  at  the  time ;  or  that  the  bargain  was  hard, 
unequal  and  oppressive,  and  would  operate  in  a  manner  differ- 
ent from  that  which  was  in  the  contemplation  of  the  parties 
when  it  was  executed.  In  either  of  these  cases,  equity  will  refuse 
to  interfere,  and  will  leave  the  claimant  to  his  remedy  at  law."  ' 
2.  Where  the  plaintiff  knows  of  the  defendant's  mistake 
or  has  good  grounds  to  suppose  that  a  mistake  has  been  made.' 
Wehstej-v.  GeciP  is  a  good  illustration.  Here  negotiations  for  the 
sale  of  some  immoveable  property  had  been  going  on  for  some- 
time between  the  plaintiff  and  the  defendant,  the  property 
produced  an  annual  return  of  £90,  was  mortgaged  for  sums 
amounting  in  the  aggregate  to  £1800,  and  the  defendants  had 
previously  refused  to  sell  it  to  the  plaintiff's  agent  for  £2000. 
It  appears  that  on  October  22,  1860,  the  defendant  totalled  the 
respective  values  of  the  lands  and  cottage  in  question,  but, 
through  inadvertence  and  in  his  hurry  to  save  the  post,  he  added 
them  up  as  amounting  to  the  sum  of  £1100  (instead  of  £2100) 
and,  without  reflection,  inserted  that  sum  in  a  letter  to  the  plain- 
tiff. The  plaintiff  by  return  of  post  accepted  the  offer,  where- 
upon the  defendant,  becoming  apprized  of  the  error,  immediately 
gave  notice  of  it  to  the  purchaser.  Romilly,  M.  R.,  refused 
specific  performance  to  the  plaintiff.  Another  instructive  case 
"  where  a  person  snapped  at  an  offer  which  he  must  have 
perfectly  well-known  to  be  made  by  mistake,"  "  is  Mansfield  v. 
Sherman.^    The  facts  here  were  these  :  Sherman,  living  in  New 


agreed  to  the  same  thing ;  and,  tliere- 
fore,  in  equity,  and  good  conscience, 
they  did  not  make  such  a  contract  as 
equity  should  adjudge  to  be  specifical- 
ly enforced").  Distinguish  Mansfield 
V.  Hodgdon,  147  Mass.,  304. 

'  Western  Railroad  Corp.  v.  Babcock 


[1843]  6  Met.,  346,  2  Keener,  941. 

'  Kerr,  Fraud,  4th  ed.  485. 

» [1861]  30  Beav.,  62, 1  Ames,  342. 

'  Per  James  L.  J..  Tamplin  v.  James 
[1880]  15  Ch.  D.,  215,  221,  Finch,  802. 

'  [1889]  81  Maine,  365,  1  Ames,  385. 
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York,   owned  a   tract  of   land  in    Bar   Harbour,    which   he  had 
caused  to   be  laid  out  into  avenues  and  building  lots,  twelve  in 
number,  and  a  plan  to  be  made  by  a  landscape  engineer.     Mans- 
field saw  these  lots  and  enquired  of  a  firm,  of  real  estate  brokers 
at  Bar  Harbour  about  a  small  lot  (no.  7)  to  the  extreme  south. 
These  brokers  communicated  with  Sherman,  who  sent  them  the 
plan,  a  list  of  prices  for  the  lots  and   instructions   about  selling. 
In  this  list,  the  price  of  lot  no.    12,  which  was  near  the  extreme 
northern  end  of  the  tract,  and  had  no  possible  connection  with  lot 
no.  7,  was  marked  $  2500.     Mansfield,  after  learning  the  prices 
and  examining  the  lots,  said  be  would  take   both   lots  nos.     7 
and   12,  and   Sherman   agreed   to   sell  them  for  $  4000,  $  1500 
being  the  price  marked  for  lot  no.  7.     Sherman,  however,   came 
to   Bar  Harbour   about  a  couple  of  months  afterwards,  and  then 
discovered  that  he  had  made  a  great  mistake  as   to   lot   no.  12. 
It   contained   a   valuable  building  site,  which  he  had  supposed 
was  not  included,  and  which  he  had  not  intended  to  bargain   at 
such  a   price  ;  and   he   refused   to  •  convey   it.     Evidence  was 
adduced  to  show  that  the  value  of  this   lot    was   I  12,000,   and 
that   Sherman,    who   lived   at   a  distance,  had  acted  under  an 
erroneous  impression  and  made  a   mistake   about  an   important 
and   controlling   fact.     In   dismissing   an    action    for    specific 
performance  brought  by  Mansfield,  Emery,  J.   said,  "Of  course, 
if  there  was  a  valid  contract,   Mr.    Sherman   should   answer   in 
damages  for  all  the  loss  his  mistake  and  refusal  to  convey  have 
occasioned  to  Mr.  Mansfield.     The  court,  when  appealed  to  in  an 
action   at   law,   can  only   consider   whether   there  was  a  valid 
contract  and  a  breach.     The  mere  mistake  of  one  party,  however 
great,   will   not  excuse   him   from  making   full  compensation.' 
When,  however,    application   is    made    to    the    court,    not    to 
determine  and  enforce  legal  rights,  but  to  do  equity  between  the 
parties,  the  court  will  be  careful  to  do  only  equity,  and  will  not 
aid  one   party  to  take  advantage  of  the  mistake  of  the  other 
party."    We' thus  see  that  a  mistake,  which  in  itself  might  not  be 
a  sufficient  ground  to  save  the  defendant  from  his  bargain,  may 

'  Cf.  I.C.A.,  s.  22 :  "A  oontract  is      being  under  mistake  as  to  a  matter 
not  voidable  merely  because  it  was      of  fact."  . 
caused  by  one  of  the  parties  to  it 
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often  protect  him  when  the  plaintiff   knew  of  the  advantage  he 
was  getting  when  the  contract  was  made.^ 
3.  Mistake  3.     Where   the  mistake  is   due   solely   to  the  defendant.^ 

defendant.  '^^^  language  of  clause  (c),  section  28,  Specific  Relief  Act,  shows 
that  the  mistake  which  induces  the  assent  of  the  defendant  need 
not  have  been  obtained  by  any  act  or  conduct  on  the  part  of  the 
plaintiff.^  In  fact,  the  Indian  legislature  clearly  contemplates 
that  there  may  be  cases  where  no  blame  can  be  ascribed  to  the 
plaintiff,  who  may  have  contracted  with  the  defendant  in  the 
bona  fide  belief  that  the  latter  was  fully  competent  to  contract, 
and  yet  the  defendant,  by  reason  of  some  mistake  under  which  he 
was  labouring,  may  be  entitled  to  be  relieved  against  the 
consequences  of  his  act  in  a  court  of  equity.  The  illustrations 
are  instructive  : 

"A,  one  of  two  executors,  in  the  erroneous  belief  that  he 
had  the  authority  of  his  co-executor,  enters  into  an  agreement  for 
the  sale  to  B  of  his  testator's  property.  B  cannot  insist  on  the 
sale  being  completed." 

"A  directs  an  auctioneer  to  sell  certain  land.  A  afterwards 
revokes  the  auctioneer's  authority  as  to  20  bighas  of  this  land, 
but  the  auctioneer  inadvertently  sells  the  whole  to  B,  who  has 
not  notice  of  the  revocation.  B  cannot  enforce  specific 
performance  of  the  agreement." 

The  first  illustration  is  founded  on  the  case  of  Sneesby  v. 
Thorn.^  the  second  on  that  of  Manser  v.  Baek.^  Now,  as  a 
matter  of  law,  A,  the  executor,  was  competent,  if  he  chose,  to 
have  made  the  sale  alone  f  so  also  the  revocation  of  an 
agent's  authority  (and  an  auctioneer  is  an  agent  for  sale)  does 
not  take  effect,  so  far  as  regards  third  persons,  before  it 
becomes  known  to   them.'     And   yet,   as   in   neither  case   the 

1  Chute,  V.  Qnincy  [1892]  156  Mass.,  '  Cf.    S.R.A.,  s.  28  (b) ;    also  s.   26 

189,    2    Keener,   1002  (lot   sold    con-  (a),  (b). 

tained  9,230  feet,  but  by  mistake  ot  -  [1855]  7  DeG.  M.  &  G.,  399. 
surveyor  was  shown  on  plan  as  con-  '[1848]  6  Hare,  443  ;liere  a  right  of 
taining  3230  feet,  and  price  had  been  way  to  other  land  of  vendor  was  re- 
calculated upon  this  area,  which  to  served).  Pomeroy,  S,P.,  341  u. 
plaintiff's  knowledge  was  wrong).  "See  Ind.  Sue.  Act,  s.  271,  ill.  (c) ; 
Cf.  Calverleij  v.  Williavis,  supra  ;  Act  V  of  1881,  s.  92 ;  Shep.  Toneh- 
Toumshend  v.  Stangroom,  supra.  stone,  484 ;  1  Williams,  Executors,  716, 

'  Pomeroy,  S.  P.,  s.   245  ;   2  Eq.  J.,  720. 

s.  860,  p.  1518.  '  I.e. A.,  s.  208. 
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contract  would  apparently  have  been  entered  into  but  for  the 
mistake  under  which  the  defendant  laboui-ed,  a  court  of  equity 
would  refuse  specific  relief.    So,  where  the  defendant  had  given, 
or  he  thought  he  had  given,  a  discretion  to  an  auctioneer  to  sell 
but  not  to  let  the  property  go  under  a  reasonable  sum,  and  in 
consequence  of  such  belief,  he  abstained  from  allowing  a  friend 
to  bid  for  him,  but  the  auctioneer  did  not  consider  that  he  had 
any  authority  to  buy  it  in  or  to  make  any  reserved  bidding,  and 
the   property   was   knocked  down  to  the  highest  bidder  on  the 
spot  for  nearly  two-thirds  of  the  price  which  the  owner  had  ex- 
pected to  get,   the  purchaser's  bill  for  specific  performance  was 
dismissed,  but  without   costs,  as    the   plaintiff  was  not   at  all 
to  blame.^     An  earlier  case  which  came  before   Lord  Langdale    Maiins  v. 
arose  out  of  rather  peculiar  facts.     The  properties  belonging  to      '■^«'"""- 
two  different  persons,  Maiins  and  Davis,  were  to  be  sold  by  auc- 
tion by  the  same  auctioneer,  on  the  same  day,  and  at  the  same 
place.     Davis  appointed  Freeman  to  bid  for  him  in  respect  of 
his  property.     Freeman  arrived  at  the  auction-room  when  some 
of  Maiins'  property  was  under  sale.     He  heard  the  description 
of   this   property,   which   was  in   terms  wholly  inapplicable  to 
•  Davis's  estate,  and  began  to  bid  for  it,  and  kept  bidding  in  a 
hasty  and  inconsiderate   manner   till   the  price   was   raised   to 
£  1400  and  the  lot  was  knocked  to  him.      He  shortly  after  dis- 
covered that  it  was  not  Davis's  property,  and  subsequently  spoke 
to  the  auctioneer,  and  refused  to  sign  the  contract  and  pay  the 
deposit.     Upon   a   bill   for  specific  performance  being  brought, 
the  Master  of  the  Rolls  said  :  "  The  question  here  is  not,  as  it 
has  been  put,  whether  the  alleged   mistake,   if   true,   is   one  in 
respect  of  which  the  court  will  relieve,  for  the  court  is  not  here 
called  upon  to  relieve  the  defendant  from  his  legal  liability,  but 
whether,  if  the  mistake  be  proved,  the  court  will  enforce  a  spe- 
cific performance,  leaving  the  defendant  to  his  legal  liability."^ 
His  Lordship  held  that  Freeman  never  did  intend  to  bid  for  the 

'  Dmj  V.  Wells,  [1861]  30  Beav.,  220,  ^  cf.  per  Cooley,  J. :  "  Denying  spe- 
1  Ames,  380.  Romilly,  M.R.,  here  re-  cific  performance  does  not  deny  the 
pudiated  the  proposition,  "that  a  legality  or  obligation  of  the  contract: 
person  having  given  an  unlimited  it  denies  merely  that  the  case  is  one 
authority  to  an  auctioneer  may,  when  of  equitable  cognizance,"  Rust  v.  Con- 
dissatisfied  with  the  price  at  -which  rad  [1882]  47  Mich.,  449,  1  Ames 
it  is  sold,  revoke  bis  authority."  437.                             '                           ' 


view. 
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property  in  question,   that  he  never  meant  to  enter  into  this 
contract,  and  it  would  not  be  equitable  to  compel  him  to  per- 
form it.' 
Modern  But  the  tide  has  turned  in  England.     In  1880  an  eminent 

Lord  Justice  remarked,  "  If  a  man  will  not  take  reasonable  care 
to  ascertain  what  he  is  buying,  he  must  take  the  consequences. 
The  defence  on  the  ground  of  mistake  cannot  be  sustained. 
It  is  not  enough  for  a  purchaser  to  swear,  I  thought  the 
farm  sold  contained  twelve  fields  which  I  knew,  and  I  find 
it  does  not  include  them  all,  or,  I  thought  it  contained 
one  hundred  acres  and  it  only  contains  eighty.  It  would  open 
the  door  to  fraud  if  such  a  defence  was  to  be  allowed.^ 
Perhaps  some  of  the  cases  on  this  subject  go  too  far,  but  for 
the  most  part  the  ,  cases  where  the  defendant  has  escaped  on 
the  ground  of  .1  mistake  not  contributed  to  by  the  plaintifE 
have  been  cases  where  a  hardship  amounting  to  injustice 
would  have  been  inflicted  upon  him  by  holding  him  to  his 
bargain,  and  it  was  unreasonable  to  hold  him  to  it."'  And 
the  next  year  Mr.  Justice  Kay  said,  "1  understand  the  rule 
to  be  this :  the  purchaser  may  escape  from  his  bargain  on  the 
ground  of  mistake,  if  it  was  a  mistake  which  the  vendors  con- ' 
tributed  to,  that  is,  in  other  words,  if  he  was  misled  by  any 
act  of  the  vendor's  ;  but  if  he  was  not  misled  by  any  act  of  the 
vendor's,  if  the  mistake  was  entirely  his  own,  then  the  court 
ought  not  to  let  him  off  his  bargain  on  the  ground  of  a  mistake 
made  by  him  solely,  unless  the  case  is  one  of  considerable 
harshness  and  hardship."*  Accordingly,  where  at  an  auction- 
sale  a  bidder,  purely  through  his  own  inadvertence,  bid  for  lot  i, 
under  the  impression  that  he  was  bidding  for  lot  2,  and  lot  i  was 
knocked  down  to  him,  Kekewich,  J.,  held  that  he  could  not 
resist  specific  performance  on  the  ground  of  his  mistake.* 


'  Malins  V.  Freeman  [1837]  2   Ke.,  '  Goddard    v.    Jeffreys    [1881]    51 

25,  1  Ames,  383.    Of.  Ball    v.  Storie  ,  L.  J.,' Oh.,  57. 

„[ia23]  1  S,  &  S.,  210  ;  Howell  v.  George  '  Van  Praagh  v.  Everidge  [1902}  2- 

,[1815]  1  Madd.,  1.  Ch.,  266,  271.    On   appeal,  this  judg- 

';  ';  "  To  permit  such  a  defence  would  ment  was  reversed  on  another  ground, 

be  to  ppen  the  door  to  perjury  and  [1903]  1  Oh.,  434.    Collins,  M.  R.,  was 

to  destroy  the  security  of  contracts."  diposed  to  doubt  if  the  parties  ever 

JPry,  s.  765,  p.  336.  were  ad   idem,  but  this  dictum  has 

3  Tamplin   v,    James,     supra,     221  been  criticised,  2  Williams,   V.  &  P. 

(James,  L.  J.).  679. 
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As  a  result  of  what  has  been  called  "the  recent  tendency 
of  the  English  courts  to  the  narrowing  of  equitable  doctrinesV 
we  find  the  topic  of  unilateral  mistake  reduced  to  a  subdivision 
of  the  topic- of  hardship.^  It  remains  to  be  seen  how  far  our 
tndian  courts  will  follow  the  later  English  precedents.  The 
Specific  Relief  Act  embodies  a  more  liberal  doctrine,  and  does  not 
mix  up  the  plea  of  mistake  with  that  of  hardship.^  As  a  matter  of 
fact,  however,  the  consequence  of  mistake  will  very  often  be  found 
to  be  a  hardship.  A  good  illustration  is  the  American  case  of 
Kelly  V.  York  Cliffs  Improvement  Go.*  That  was  a  bill  for  the 
specific  performance  of  an  alleged  contract  for  the  conveyance  of 
two  parcels  of  land  at  York  Cliffs.  It  appears  that  the  defend- 
ant company  was  organized  to  purchase,  improve,  lease  and 
sell  lands  at  this  summer  resort,  but  was  not  a  financial  success. 
It  contracted  to  sell  the  parcels  to  Kelly  for  $  38,700,  who, 
taking  advantage  of  a  bye-law  of  the  company,  which  had 
escaped  the  memory  of  the  president  and  the  director  who  were 
acting  for  the  company,  and  which  provided  that  the  stock 
of  the  company  should  be  accepted  at  not  less  than  its  par  value 
in  payment  for  land,  tendered  such  stock  for  $38,100  and 
cash  for  the  balance.  Evidence  showed  that  the  land  was 
saleable  at  that  time  in  the  neighbourhood  at  a  price  in  money 
of  $50,000,  while  the  stock,  par  value  of  $100,  was  not  saleable 
for  over  a  few  dollars  per  share.  The  Supreme  Judicial  Court 
of  Maine  found  that  the  officers  of  the  company,  supposing 
they  were  making  an  advantageous  sale  for  money,  by  mistake 
made  a  disastrous  sale  for  stock  of  doubtful  value,  and  it  refused 
specific  performance  to  Kelly,  as  otherwise  the  plaintiff  would 
have  obtained  land  o£  considerable  money  value  for  stock  of 
little  money  value,  while  the  defendant  would  have  suffered 
loss  and  been  seriously  crippled  in  its  resources. 

And  here  it   may  not   be   out   of   place  to   remark   that 
"  there  is  a  wide  difference  between  the  cases  where  the  court  is 


Unilateral 
mistake  and 
hardship. 


1 2  Pomeroy,  Eq.  R.,  1308,  n. 
-    '  Kerr,  Fraud,  4th  ed.  479. 
•    3  Of.  S.  R.  A.,  s.  28  (c),   with  s.  22, 
II.     "  The    principle  on    which    the 
court  in  such  cases  withholds  relief 
from  the  plaintiff  is,  that  It  is  against 


conscience  for  a  man  to  take  advant- 
age of  a  reasonable  and  bond  fide 
mistake  of  another ;  or,  at  least,  that 
a  court  of  equity  will  not  assist  him 
in  doing  so."  2  Dart.,  V.  &  P.,  1050. 
'  [1900]  94  Maine,  374,  1  Ames,  402. 


Nou-disclo- 
sure  to  de- 
fendant by 
plaintiff  of 
facts  known 
to  him. 
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called  upon  to  set  aside  an  agreement,  and  those  where  it  is 
called  upon  to  enforce  an  agreement."  '  "1  am  not  aware  of 
any  case  in  our  own  courts  or  in  England,"  said  Walworth,  0., 
"where  the  simple  suppression,  bj'  the  buyer,  of  a  fact  which 
materially  enhances  the  value  of  a  property,  has  been  deemed 
sufficient  to  set  aside  the  sale,  on  the  ground  of  fraud.  The 
rule  is  different  where  the  purchaser  applies  to  a  court  of  equity 
to  enforce  the  specific  performance  of  an  agreement.  In  such 
a  case,  this  court  will  not  enforce  a  specific  performance  of  the 
contra:ct,  if  the  complainant  has  intentionally  concealed  a 
material  fact  from  the  adverse  party,  the  disclosure  of  which 
would  have  prevented  the  making  of  the  agreement,  but  he 
will  be  left  to  his  remedy  at  law."  ^  The  American  courts, 
accordingly,  act  consistently  upon  the  rule  that,  where  the 
plaintiff-purchaser  has  taken  an  undue  advantage  of  his  position 
and  knowledge  and  has  abstained  from  disclosing  to  the  vendor 
material  facts  of  which  he  was,  to  the  purchaser's  knowledge, 
ignorant,  and  which  the  said  purchaser  has  become  apprised 
of  by  means  of  superior  facilities  of  information  at  his  command, 
and  has  thus  been  enabled  to  purchase  the  property  at  an 
undervalue,  the  contract  for  sale  is  too  unfair  and  unconscion- 
able for  specific  enforcement.^  Thus,  where  the  plaintiff- 
purchaser  lived  near  the  lot  and  knew  its  value,  and  the 
defendant-vendor  lived  at  a  distance  and  did  not  know  its  value, 
and,  while  the  plaintiff  did  not  make  any  misrepresentation,  he 
concealed  his  knowledge  of  the  recent  rise  in  value  of  the  lot 
and  took  advantage  of  the  vendor's  ignorance,  and  thus  got  from 
her  a  contract  to  convey  him  the  lot  for  but  a  little  more  than 
one-third  of  its  value,  the  New  York  Court  denied  specific 
performance  of  the  contract  for  sale  to  the  purchaser.^  The  rule 
is   eminently   equitable,  and   the  Alabama  Court  has   extended 

'■Per  Kindersley,  V,  C,  Falcke  v.  98    Ky.,  582,  2  Keener,   926   (vendee 

Gray  [1859]  29  L.  J.,  Ch.  28,  31.  knew  of  vendor's  ignorance  of  value, 

'^  Liviitgston  v.    Peru    Iron    Co.,  2  as  mineral  land,  of  farm,  worth  §15  an 

Paige,  390,  391.  acre,  which  he  purchased  for  40  c.  an 

•  Byars  v.  Stiibbs  [1887]  85  Alabama,  acre) ;  Uetfield  v.  Willey,  105  111.,  286 

256, 1   Ames,  370   (plaintiff    living  in  (vendor  of   partnership   interest  did 

the  vicinity  had  information  of  a  sort  not  disclose  large  liabilities  of  the 

of  boom  which  increased  value  of  land,  firm,  not    shown  by    its    books);   2 

defendant    resided    about   100  miles  Pomeroy,  Eq.  R.,  s.  784,  p.  1306. 

away)  ;   Woollums    v.  Horsley  [1892]  '  Margra}  v.  Muir,  57  N.  Y.,  156. 
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it  even  to  a  case  where  the  plaintiff   was   not  shown   to    possess 

facilities  which   the   defendant   had  not.     It  refused  to  enforce 

an  agreement  to  compromise  a  debt,  entered  into  by  a   creditor 

in  ignorance  of  a  judgment,  execution   and   levy,   made   on  his 

behalf  on  the  debtor's  lands  in  another  state.     These  facts  were 

known  to  the  debtor  and  not  to  the  creditor,   though  the  debtor 

probably   supposed  that  the  creditor  was  not  ignorant  of  tliem. 

The   contract  under  those  circumstances,  the  court  remarked, 

could  scarcely  be   said  to  be  just,  fair   and  reasonable.'     But 

the   contrary   view  has   been   taken,  as  we   have  seen,  in  the 

recent  English  case  of  Turner  v.  Oreen? 

And  the  proposition  that,  although  there  is  nothing  mislead-    Defendant's 
,  .      ,  1    1       1    <■       1        )        •       1  mistake  due 

ing  in  the  particulars  and  the  deiendant  s  mistake  was  not  on   a    to  his  own 

point  of  vital  importance  and  arose  entirely  from  his  own  negli-  "®gi>ge'"2«- 
gence,  he  is  yet  to  be  relieved,  cannot  be  maintained.^  Where, 
therefore,  the  defendant  purchased  a  lot,  described  as  "  all  that 
well-accustomed  inn,  with  the  brew-house,  out-buildings,  and 
premises  known  as  The  Ship,  together  with  a  messuage,  saddler's 
shop,  and  premises  adjoining  thereto,  situate  at  Newerne,  in  the 
same  parish,  Nos.  454  and  455  on  the  said  tithe  map,  and  con- 
taining by  admeasurement  twenty  perches,  more  or  less,  now  in 
the  occupation  of  Mrs.  Knowles  and  Mr.  S.  Merrick,"  without 
caring  to  look  at  two  plans  which  were  lying  on  the  table  in  the 
auction-room,  but  relying  on  the  fact  that  he  had  known  the 
property  from  a  boy,  and  he  then  declined  to  complete  the  pur- 
chase, unless  three  plots  of  garden  ground  adjoining  the  lot,  as 
above  described,  were  conveyed  to  him,  specific  performance  was 
decreed  against  him.  The  vendors  had  done  nothing  tending  to 
mislead,  and  James,  L.  J.,  remarked,  "  It  is  said  that  it  is  hard 
to  hold  a  man  to  a  bargain  entered  into  under  a  mistake,  but 
we  must  consider  the  hardship  on  the  other  side-  Here  are 
trustees  realising  their  testator's  estate  and  the  reckless  conduct 
of  the  defendant  may  have  prevented  their  selling  to  somebody 
else.  If  a  man  makes  a  mistake  of  this  kind,  without  any  rea- 
sonable excuse,   he  ought  to  be  held    to  his  bargain."*     Even 


^  Cowan  V.  Sapp,  81  Alabama,  525. 
» [1895]  2  Ch.,   205,  criticised  in  2 
Pomeroy,  Eg.  R.,  1308,  n.  83. 
^  Per  Brett,  L.  J.,  Tamplin  v.  James 


[1880]  15  Oil.  D.,  215,  222. 

"  Ibid,    221.    Sivaisland  v.  Dearslev 
[1861]  29  Beav.,  430. 
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Mistake  re- 
garding 
vital  part  of 
contract. 


Difference 
in  quantity. 


courts  which  relieve  against  unilateral  mistake  admit  that  the 
mistake  must  not  be  one  due  solely  to  the  negligence  and  want 
of  reasonable  care  on  the  part  of  him  who  asks  for  relief.^  The 
neglect,  however,  must  be  of  a  serious  character,  amounting, 
in  some  cases,  even  to  the  violation  of  a  positive  legal  duty,^  and 
the  broad  proposition  that  a  mistake  concerning  matter,  as  to 
which  the  party  had  means  of  knowledge  or  might  have  ascer- 
tained the  truth,  will  not  be  relieved  from,^  cannot  be  sustained.* 
Moreover,  in  dealing  with  cases  of  unilateral  mistake,  the 
rule  of  estoppel  should  not  be  lost  sight  of.  Whatever  be  a 
man's  real  intention,  if  he  manifests  an  intention  to  another 
party,  so  as  to  induce  the  latter  to  act  upon  it  in  making  a  con- 
tract, he  will  be  estopped  from  denying  that  the  intention  as 
manifested  was  his  real  intention.*  The  mistake,  in  order  to 
entitle  the  defendant  to  equitable  relief,  must  ftirther  be  of  a 
vital  part  of  the  contract,  of  the  corpus  of  t}ie  agreement.^  If, 
for  instance,  provided  he  gets  his  price,  it  is  perfectly  imma- 
terial to  a  vendor  of  immoveable  property,  who  purchases 
the  laud,  he  cannot  resist  specific  performance,  if  the  actual 
purchaser  turns  out  to  be  a  "  benamidar  or  an  agent.'  And 
we  have  seen  that  a  difference  in  quantity  or  quality  can 
generally  be  compensated  in  equity.^  It  may  be  that  where 
a  person  buys  one-half  the  quantity  of  land  that  he  intended 
to  buy,  and  the  vendor  intended  to  sell,  the  result  may  be 
such  a  mistake  between  the  parties  that  the  court  cannot 
assess   compensation  so   as  to   make  everything  fair   between 


'  Caldwell  v.  Depe«j  [1889]  40 
Minn.,  528,  2  Keener,  1001.  Of.  Duke 
of  Beauiort  v.  NeeU  [1844]  12  CI.  & 
F.,  248,  286  ;  Kerr,  Fraud,  4tli  ed.  475  ; 
New  Brunswick  &  0.  By.  Co.  v.  Cony- 
beare  [1862]  9  H.  L.  C,  711,  742. 

2  2  Pomeroy,  Eq.  J.,  a.  856. 

3  1  Story,  Eq.,  s.  146  and  note. 

'  Kelly  V.  Solari  [1841]  9  M.  &  W., 
54,  Woodruff,  258 ;  Dails  v.  Lloyd 
[1848]  12  Q.  B.,  531  ;  Willmott  v. 
Barber  [1881]  15  Ch.,  D.,  96,  106.  But 
ignorance  of  a  fact  is  one  thing,  and. 
ignorance  of  the  means  of  proving  a 
fact  is  another,  Windbiel  v.  Carroll 
[1878]  16  Hun.,  101,  Woodruff,  263. 

'  Benjamin,  Sale,  112  ;  2  Williams, 
F.  &  P.,  638,  Cf.  I.  Bv.  A.,s.  115.  In 
Mansfield  v.  Hodgdon,  147  Mass.,  304, 


vendor  thought  he  was  selling  pro- 
perty, subject  to  mortgage ;  but  thie 
agreement  contained  no  such  quali- 
fication, and  purchaser  had  no  know- 
ledge of  vendor's  mistake.  Holmes,  J., 
said  that  the  vendor's  "  obligations 
must  be  measured  by  his  overt  acts." 

"  I.C.A.,  s.  20,  "  a  mistake  as  to  a 
matter  of  fact  essential  to  the  agree- 
ment." 

'  Smith  V.  Wheatcroft  [1878]  9  Ch. 
n.,  223  ;  Nash  v.  Dix  [1898]  78  L.  T., 
445.  Distinguish  Archer  v.  Stone, 
ibid,  84  (here  personality  of  purchaser 
was  a  material  element  in  determin- 
ing vendor's  intention).  Pothier, 
Oblig.,  s.  19. 

'  Ante,  174. 
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tliem  ;  but  even  in  such   a  case,   specific   performance   may   be 
decreed  if  the  person  who  is  prejudiced  by  the  error  be  willing 
to  perform   the  contract   without   compensation.'     But  a  mere 
mistake  in  acreage  may   not   be  treated  as  a  mistake  as  to  the 
essential  part,^  and  when  the  land  sold  turns  out  to  be  less  than 
it  is   represented  to  be,  the  ordinary  mode   of   calculating   the 
compensation^  is,  to  ascertain  the  .  quantity   and    allow   for   the 
deficiency.*     Where  the   contract   expressly  provides  for  com- 
pensation in  case  of  mistake,  such  provision,  as   we  have  seen,^ 
will  give   a   right  generally   cumulative   to  the  ordinary  right 
to  partial   performance   with  compensation,  and  compensation 
may  be  made  for  a  mistake  within  the  scope  of   such   provision, 
and   a  contract  may  be   specifically  enforced  in  other  respects, 
if  proper  to  be   so  enforced.^     Such  a  clause   for  compensation 
may   be  availed  of  even  after  completion   of  conveyance,  and 
though  the  extent  of  the   area   specified   is'  qualified  by   some 
phrase   like   "  more  or  less  "  or  "  or  thereabouts."  '     A  mistake    Mistake 
even  as  to  quality  may  be  vital,  though  there   is  no   warranty,    about  qua- 
where  the  thing  purchased,  e.g.,  is  positively  noxious  or  actively 
harmful    in    quality.     If    a   house   where   a   plague   case   has 
occurred  be  sold  without   the    vendor   intimating  this   fact    to 
the   purchaser,    the   latter,  it  is   apprehended,   may   refuse   to 
complete  on  being  informed  of  the  infection.^     But  the  general 


1  Earl  of  Durham  v.  Legard  [1865]  Q.  B.  D.,  351.     "  The  introduction  of 

34  Beav.,  611,  1    Ames,   395  ;  S.  R.  A.,  the  words   '  more  or  less,'   folio-wing 

s.  15.  the    enumeration  of  the  number  of 

*  Mackenzie  v.  Hesketh,  [1877]  7  Ch.  acres,  is  no  obstacle  to  relief  in  ecxuity, 
n.,  675,  682.  Of.  North  v.  Percival  upon  the  ground  of  mistake.  Those 
[1898]  2  Ch.,  128.  But  see  Paine  v.  words  in  a  contract  or  conveyance  of 
Upton  [1882]  87  N.  Y.,  327,  3  Keener,  land  do  not  import  a  special  engage- 
228:  "In  the  absence  of  any  finding  ment  that  the  purchaser  takes  tlie  risk 
of  special  facts  and  circumstances,  the  of  the  quantity;  their  presence  may 
natural  presumption  is  that  in  a  sale  render  it  more  difBoult  to  prove  such 
of  agricultural  land  the  element  of  a  mistake  as  will  justify  the  inter- 
quantity  enters  into  the  transac-  ference  of  equity,  but  they  are  not 
tion,  and  affects  the  consideration  equivalent  to  a  stipulation  that  the 
q,greed  to  be  paid."  Of.  Bill  v.  Buckley  mistake,  when  ascertained,  shall  not 
[1811]  17  Ves.,  394,  401,  34  B.  R.,  155.  be  ground  of  relief."    Paine  v.  Upton, 

*  S.  R.  A...  s.  14.  Kerr,  Fraud,  4th  ed.  supra,  citing  Belknap  v.  Sealey,  14 
519.         '  N.  Y.,  143. 

-  Hill  V.  Buckley,  supra.  =  Cf.  Cornfoot  v.  ii'oi«fcB.[1840]  6  M. 

'  Ante,  183.  &  W.,   358,   380-1;  Chester' y.  Powell 

'  S.  R.  A.,  s.   28.   (c).  Cf.  Brewer  v.  [1885]  52  L.   T.,  722,  723.  Distinguish 

Brown  [1884]  28  Ch.  D.,  314.  iwcas  v.  James  [1849]  7   Hare,  410.   2 

'  Turner  v.  Skelton,  [1879]  13   Ch.,  Dart,,  V.  &  P.,  1071, 
D.,  130 ;  Palmer  v.  Johnson  [1884]  13 
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rule  seems  to  be  that,  where  one  has  purchased  property  under  a 
mistaken  impression  as  to  its  quality,  he  must  abide  by  the 
consequences  of  his  own  mistake,  unless  the  ^'endor  made,  by 
warranty  or  representation,  some  promise  as  to  the  quality,  or 
actively  concealed  some  defect  which  was  known  to  him.' 

The  vital  mistake  must  also  be  made  at  the  time  of  the 
contract,  and  a  promisor's  disappointment  as  to  the  outcome 
of  his  bargain  is  no  reason  for  refusing  to  enforce  the  agree- 
ment in  specie}  A  court  does  not  grant  specific  performance 
where  that  will  impose  too  great  a  burden  on  the  party  who  has 
made  a  mistake,  but  the  latter  cannot  ask  for  or  obtain  any 
advantage  beyond  a  relief  from  the  burden.^ 

It  is  usual  to  say  that  law  relieves  against  a  mistake  of  fact 
only,*  and  in  this  matter  equity  follows  the  law.*  Where, 
therefore,  the  words  of  an  agreement  are  quite  certain,  and 
the  only  thing  that  is  not  understood  by  the  defendant  is 
the  legal  effect  of  certain  words  which  it  contains,  it  has 
been  said  "  that  is  no  ground  for  mistake  at  all,"  and  "  the 
legal  effect  of  a  contract  upon  the  true  construction  of  the 
words,  is  a  matter  by  which  he  is  bound."  The  defendant 
having  entered  into  the  agreement  cannot  say,  '  I  did  not 
mean  the  agreement  to  have  its  legal  effect.'^  But  high 
judicial  authority  has  asserted  that  the  court  has  power  to 
relieve  against  mistakes  in  law  as  well  as  mistakes  in  fact,' 

1 2  ■Williams.  V.  &  P.,  688;  ante  279-82; 
P.  R.  &  Co.  V.  Bhagwandas  [1908]  10 
Bom.  L.  R.,  1113. 

2  Morley  v.  Clavering  [1860]  29 
Beav.,  84,  2  Keener,  949 ;  Mildmay 
V.  Hungerford  [1691]  2  Vern.,  243 
(speculation  upon  facts) ;  Western 
B.  Corporation  v.  Babcock  [1843]  6 
Met.,  346,  2  Keener,  937. 

•  Kerr,  Fraud,  4th  ed.  482 ;  Bui'row 
V.  Scammell  [1881]  19  Oh.  D.,  175; 
Bailey  v.  Piper  [1874]  18  Bq.,  683. 

■•  Cf.  I.  C.  A.,  s.  21.  Pomeroy,  S.  P., 
s.  239;  Kerr,  Fm«d,  4th  ed.  482— 3;  2 
Pothier,  Oblig.,  App.  xviii  (Evans); 
Domat,  Civil  Law,  bk.  1,  tit.  8,  s.  1,  art. 
13-16. 

'  Per  Lord  Chelmsford  :  "  Mistake 
is  nndoubtedly  one  of  the  grounds 
for  equitable  interference  and  relief  : 
but  then  it  must  be  a  mistake  not  in 
matters  of  law,  but  a  mistake  of  facts. 
The   con»truct)oo  of   a  contract  is 


clearly  matter  of  law  ;  and  if  a  party 
acts  upon  a  mistaken  view  of  his 
rights  under  a  contract,  he  is  no  more 
entitled  to  relief  in  equity  than  he 
would  be  at  law."  Midland  G.  Tl'. 
Railway  y.  Jo7i«so«  [1858]  6  H.  L.  C, 
798,  810-1.  Fowler  v.  Black  [1891] 
136  111.,  363,  2  Scott,  558. 

"  Powell  v.  Smith  [1872]  14  Eq.,  85, 
1  Ames,  391  (lease  to  be  for  '  7, 14  or— 
years',  which  Romjly  M.  R.,  interpret- 
ed to  be  a  lease  for  7  or  14  years 
determinable  at  lessee's  option  at 
the  end  of  7  years  ;  here  lessee  had 
entered  and  incurred  expense). 
Kerr,  Fraud,  4th  ed.  470. 

'  Stone  v.  Godfrey  [1854]  5  DeG. 
M.  &  G.,  76  (Turner,  L.  J.)  ;  Rogers  v. 
Ingham  [1876]  3  Oh.  D.,  351,  3  Keener, 
79.  Cf.  Daniell  v.  Sinclair  [1881]  6 
A.  C,  181,  190.  Kerr,  Fraud,  4th  od. 
466  sqq. 
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and  probably  no  lawyer  at  the  present  day  will  deem  it  accurate 
to  say  that  relief  can  never  be  given  in  respect  of  a  mistake  of 
law.^     Lord  Westbury,  addressing  the  House  of  Lords,  explain- 
ed the  matter  authoritatively  thus  :   "  It  is  said  ignorantia  juris 
liaud  excusat^  but  in  that  maxim  the  word  jus  is  used  in  the 
sense  of  denoting  general  law,  the  ordinary  law  of  the  country. 
But  when  the  v?ord  jus  is  used  in  the  sense  of  denoting  a  private 
right,  that  maxim  has  no  application.     Private  right  of  owner- 
ship is  a  matter  of  fact :  it  may  be  the  result  also  of  matter  of 
law :  but  if  parties  contract  under  a  mutual  mistake  and  mis- 
apprehension as  to    their   relative   and   respective   rights,    the 
result  is  that  that  agreement  is  liable  to  be  set  aside  as  having 
proceeded  upon  a  common  mistake."  ^      And  in  a  later  case 
Lord   Chelmsford,   in  the  same  place,  said,  the  peculiarity  of 
this  case  is  "  that  the  igilorance  imputable  to  the  party  was  of  a 
matter  of  law  arising  upon  the  donbtful  construction  of  a  grant. 
This  is  very  different  from  the  ignorance  of  a  very  well-known 
rule  of  law.     And  theire  are  many  cases  to  be  found  in  which 
equity,  upon  a  mere  mistake  of  the  law,  without,  the  admixture 
of  other  circumstances,  has  given  relief  to  a  party  who  has  dealt 
with  the  property  under  the  influence  of  such  mistake."  ''     The 
above  statements  have  been  criticised,^  and  it  is  difficult    to 
deduce  a  consistent  rule  from  the  authorities.*     The  true  posi- 
tion probably  is  that  no  court,  whether  of  law  or  of  equity,  will 

■  Per  Sterling,  J.,  Alcard  v.  Walker  s.  171. 

[1896]  2  Ch.,   369,   381.     1  Story,  Eq,  '  Cooper  v.,P/iibbs  [1867]   2  H.  L., 

112  «.  (Bigclow).  149,   170,  3  Keener,  51.    But  as  to  this 

'  Broom,  Legal  Maxims,  205.  "  Ignor-  case,  see  Alton  v.  Ifirst  Nat.  Bank 
ance  is  not  mistake '.',  said  Lord  [1892]  157  Mass. .  341,  343 ;  Pollock, 
Rosslyn,  Fletcher  v.  Toilet  [1799]  5  Oon.  (W.  W.),  616. 
Ves.,  3,  14,  and  the  distinction  has  ■*  Earl  Beauchamp,  v.  Winn  [1873] 
been  explained  to  be—"  the  former  is  6  H.  L.,  223,  234.  Of.  Watson  v.  Mars- 
passive,  and  does  not  presume  to  ton  [1853]  4  DeG.  M.  &  G.,  230 
reason,  and  unless  we  were  permitted  (mortgagee,  having  power  of  sale, 
to  dive  into  the  secret  recesses  of  after  decree  of  foreclosure,  contracted 
the  heart,  its  presence  is  incapable  to  sell  the  property  under  the  power 
of  proof ;  but  the  latter  presumes  to  of  sale,  not  knowing  such  sale  might 
know  when  it  does  not,  and  supplies  reopen  the  foreclosure  and  make  him 
palpable  evidence  of  its  existence,"  accountable  for  any  surplus  to  mort- 
Lawrence  v.  Beaubien  [1831]  2  Bailey,  gagor,  specific  performance  was 
623,  2  Scott,  564 ;  Culbreath  v.  Cul-  refused)  ,  Sullivan  v.  Jennings  [1888] 
breath  [1849]  7  Ga.,  64,  Woodruff,  415.  44  N.  J.,  Bq.,  11,  1  Ames,  393. 
But  the  distinction  has  been  repudiat-  '  1  Story,  Eq.,  113,  n.  (Bigelow)  ;  1 
ed  in  other  jurisdictions,  Jacobs  v.  Page,  Gon.,  s.  172. 
Morange  [1871]  47  N.  Y.,  57,  and  does  '  2  Pomeroy,  Eq.  J,,  s.  849  ;  Kerr, 
not  seem  to  be  sound.    1  Page,  Con.,  Fraud,  4th  ed.,  467-8. 
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relieve  against  a  mistake  of  judgment.  Where  a  party  has 
knowledge  of  two  courses  open  to  him,  and  he  deliberates  and 
chooses  one  of  them,  he  binds  himself  by  the  election.'  But 
where  in  truth  a  choice  of  ends  was  not  open  to  the  complainant, 
or  where  no  doubt  occurred  to  him  whether  the  object  con- 
templated could  be  accomplished  by  the  step  to  be  taken,  with 
nothing  besides  radically  different,  then  between  the  intended 
eiiect  of  that  step  and  the  actual  course  of  the  law  no  choice 
was  made  and,  says  Dr.  Bigelow,  equity  should  grant  relief  even 
though  the  mistake  is  one  of  law.^ 

It  has  been  thought  that,  since  a  contract  caused  by  mis- 
take as  to  any  law  in  force  in  British  India  is  not  voidable,^  no 
court  in  this  country  can  relieve  against  a  mistake  of  law.*  It 
is  true,  the  courts  do  not  ordinarily  undertake  to  relieve  parties 
from  their  acts  and  deeds  fairly  done  °  under  a  full  knowledge 
of  the  facts,  though  under  a  mistake  of  the  law,  and  it  may  even 
be  that  "  every  man  is  to  be  charged  at  his  peril  with  a  know- 
ledge of  the  law,"  and  "  there  is  no  other  principle  which  is  safe 
and  practicable  in  the  common  intercourse  of  mankind."  ^  But 
the  rule  is  really  one  of  expediency,^  and  it  is  quite  conceivable 
that  a  mistake  of  law  may,  quite  as  much  as  a  mistake  of  fact, 
exclude  consent  "  upon  the  same  thing  in  the  same  sense." ' 
Whatever  may  be  said  of  the  machinery  of  the  law,  the  law 
itself  is  not  a  thing  external  to  the  contract,  and  the  subject 
of  the  bargain  is  v/hat  it  is  because  the  law  makes  it  such.^ 
There  may  be  a  contract  for  sale  in  respect  of  an  extinct  thing, 
both  seller  and  purchaser  supposing  it  to  be  existent,  and  both 
ignorant  that  from  the  nature  of  the  case,  and  as  a  matter  of  law. 


'  1  story,  Eq.,  155  n.  (Bigelow) ; 
Hunk  V.  Bousmaniere  [1828]  1  Peters, 
1,  17,  2  Scott,  544. 

2  1  Story,  Eq.,  115  n.  ;  Pullen  v. 
Ready  [1743]  2  Atk.  587,  591.  Cf. 
Potneroy,  S.P.,  329. 

=  LO.A.,  S.21. 

'  Collett,  247. 

'  Per  Kent,  C,  Lyon  v.  Richmond 
[1816]  2  John.  Ch.,  559.  Cf.  per  Davis, 
J.,  "  It  is  impossible  to  uphold  the 
Government  and  so  to  maintain  its 
administration  as  to  protect  public 
and  private   rights,    except    on    the 


principle  that  the  rights  and  liabili- 
ties of  every  one  shall  be  the  same  as 
if  he  knew  the  law,"  Joj'daii  v.  Stevens 
[1863]  51  Maine,  78,  3  Keener,  40,  ^ 
Austin,  Jur.,  172. 

"  "  Its  application  to  Ijar  a  civil 
remedy  is  not  demanded  hy  any  rea- 
sons of  public  policy,  and,  in  many 
cases,  is  a  resort  to  a  fiction  not  for 
the  purpose  of,  promoting,  but  of  de- 
feating justice,"  Renard  v.  Fiedler 
[1854]  3  Duer,  318,  323. 

'  I.C.A  s.  13. 

'  Bigelow,  1  Story,  .Eg.,  112  n. 
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the  object  could  not  exist.^  The  promise  here  is  gratuitous  and 
no  court  will  enforce  it."  Mistake  as  to  civil  rights  may  often 
be  even  ignorance  of  fact,^  and  a  mistake  as  to  a  law  not  in  force 
in  British  India  is  treated  on  the  same  footing.'*  The  true  state 
of  the  law,  whether  foreign  or  domestic,  is  apparently  always 
a  fact,*  and  the  distinction  is  one  of  policy  rather  than  of  prin- 
ciple.^ Our  courts  act  upon  the  presumption  that  every  one 
knows  the  general  law  of  the  land,  especially  the  criminal  law. 
But  there  are  legal  principles  confessedly  doubtful,  and  about 
which  ignorance  may  well  exist'  in  the  untrained  mind.  If 
by  reason  of  such  ignorance  a  party  be  led  to  enter  into  a 
contract  with  the  result  that  he  is  subjected  to  an  operation  of 
the  agreement  entirely  different  from  what  he  conceived,  and  hard 
and  oppressive,  there  is  no  reason  why  he  should  not  be  relieved 
by  a  court  of  equity  from  the  consequences  of  his  error  when 
the  other.party  seeks  a  remedy,  viz.,  specific  relief,  which  is  in 
the  discretion  of  the  court.'  For  a  contract  that  a  court  will 
not  set  aside,  it  may  yet  decline  to  enforce  in  specie.  And 
upon  principle  there  is  much  to  be  said  in  favour  of  Savigny's 
proposition  that  where  mistake  is  a  special  ground  of  relief, 
the  right  to  such  relief  may  be  excluded  by  negligence,  and 
ignorance  of  law  may  be  presumed  to  be  the  result  of  negligence, 
unless  special  circumstances,  for  instance,  a  real  doubtfulness 
of  the  law,  rebuts  the  presumption.^  In  any  case,  "  there  is 
no  doubt  that  equitable  relief,  affirmative  or  defensive,  will  be 
granted   when   the   ignorance   or   misapprehension  of  a  party 


1  Blakeman    v.  Blakeman  [1872]   39  '  Waterman,  s.  355,  p.  478;  1  Story, 
Conn.,  320,  2  Scott  571.  JHq.,  ss.  112,  126.    This  rule  is  properly 
^  1  Page,  Con.,  s.  173.  restricted  to  oases  of  family  compro- 
'  Bingham  v.  Bingham  [1748]  1  Ves.  mises  and  settlements.    "  To  permit  a 
Sr..  126,  3  Keener,  5.     Of.  Eagles  field  y.  distinction   between  rules  said  to  be 
Londonderry  [1876]  4  Ch.  D.,  698,  702  clear  and  tliose  claimed  to  be  doubtful 
(per  Jessel,  M.R.,  "  There  is  not  a  sin-  ■would  at  once  open  the  door  for  all  the 
gle  fact  connected  witli  the  personal  evils  in  the  administration  of  justice, 
status  that  does  not,  more  or  less,  in-  which  the  presumption  itself   is    in- 
volve a  question  of  law,")  But  see  Dig.,  tended  to  exclude,"  2  Pomeroy,  Eq.  J., 
lib.,  22,  tit.  6,  1,  s.  2  s.  846.     Trigg  v.  Read,  42  Am.  Dec.  447. 
*  I.O.A.,  s.  21.  '  English  and  American  oases  will 
'  Of.  1  Story,  Eq.,  s.  180,  n.    3.    See  be  found  fully  discussed  in  Bigelow's 
also  Collett,  194.  notes,  1  Story,  Eq.,   ss.  Ill,  140.    See 
°  Jordan  Y.  Steueiis  [1863]  51  Me.,  78,  also  Keener,  Quasi-contracts,  ch.  2; 
3  Keener,  39  ;  Markby,  Elem.  of  haw,  2  Pomeroy,  Eq.  J.,  50,  841-5. 
ss.  268-9 ;  Park  Bros.  &  Co.  v.  Blodgctt  '  Lindley,  Jur.,  xx.  Of.  Pollock,  Con , 
&  Olapp  Co.  [1894]  64  Conn.,  28,  3  Keen-  (W.  W.),  575. 
er,  163. 
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concerning  the  legal  effect  of  a  transaction  in  which  he  engages 
or  concerning  his  own  legal  rights  which  are  to  be  affected,  is 
induced,  procured,  aided  or  accompanied  by  inequitable  conduct 
of  the  other  parties.  "  A  court  of  equity,"  says  Pomeroy,  "  will 
not  permit  one  party  to  take  advantage  and  enjoy  the  benefit 
of  an  ignorance  or  mistake  of  law  by  the  other,  which  he  knew 
of  and  did  not  correct."  ' 
S.R.A.,  s.  28.  In   several   places,    in   the   Specific   Relief   Act,  no  doubt, 

'  mistake  of  fact '  is  pointedly  spoken  of,  but  clause  (c),  section  28, 
expressly  recognises  the  right  of  a  party  to  a  contract  to  resist 
specific  performance  thereof,  if  his  assent  thereto  was  given 
Misappre-  under  the  influence  of  mistake  of  fact  as  well  as  misapprehension 
surprise.  ^°^  surprise.  The  term.  '  surprise  '  is  now  but  seldom  used 
in  England.  At  one  time  it  was  sometimes  employed  as  almost 
synonymous  with  fraud.  But  the  common  definition  of  '  sur- 
prise,' says  Story,  is  the  act  of  taking  unawares,  the  state 
of  being  taken  unawares,  sudden  confusion  or  perplexity  ;  and 
when  a  court  of  equity  relieves  on  account  of  surprise,  it 
does  so  upon  the  ground  that  the  party  has  been  taken 
unawares,  that  he  has  acted  without  due  deliberation,  and 
under  confused  and  sudden  impressions.^  Obviously,  it  is 
not  easy  to  limit  the  signification  of  a  vague  term  like  '  surprise ' 
or  a  non-technical  word  like  '  misapprehension.'  It  has  been 
suggested  that  the  latter  term  means  mistake  in  regard  to 
the  effect  or  consequences  {other  than  mere  legal  ones),  of  the 
contract,  as  contrasted  with  '  mistake  of  fact,'  which  means 
mistake  in  regard  to  the  tervis  of  the  contract.^  But  in  my 
jugdgment,  there  is  no  reason  to  restrict  the  meaning  either  of 
'  misapprehension '  or  '  surprise,'  so  as  to  exclude  mistakes  of 
law  ;  and  this  conclusion  seems  to  me  to  be  justified  by  clauses 
(6)  and  (d)  of  section  26,  Specific  Relief  Act.  The  Allahabad 
High  Court,  I  also  note  with  pleasure,  has  recently  declared 
that  a  court  of  equity  will  relieve  against  a  mistake  of  law,  if 

'  2  Eq.  J.,  H.  847.  Wilding  y.  liander-  is  impossible  to  fix  it.    A  man  is  sur- 

son  [1897]  2  Ch.,  534.  prised  in  every  rash  and  indiscreet 

'  1  Eq.,  s.  120  n.  s.  261,  n.  i.  Mathews  action,    or    whatsoever    is  not  done 

V.  Terwilliger  [1848]  3  Barb.,  50,  54,  2  with  so  much  judgment  as  it  ought  to 

Scott,  255.     Lord  Somers  said  it  was  be,"  Earl  of  Bath  &  Montague's  case 

"  a  word  of  a  general  signification,  [1693]  3  Ch.  Cas.,  66,  114. 
so  general  and  so  uncertain,  that  it  ^  CoUett,  249-50.    Ct  Nelson,  2S6. 
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there  be  any  equitable  ground,  which  makes  it,  under  the 
particular  facts  of  the  case,  inequitable  that  a  party  benefited 
by  the  mistake  should  retain  that  benefit.^  But  1  apprehend 
that  the  omission  to  qualify  '  misapprehension  '  as  '  reasonable  '^ 
in  clause  (e),  section  28,  does  not  imply  that  any  sort  of  error, 
however  unjustifiable,  will  entitle  a  party  to  equitable  relief. 
Equity,  in  every  case  requires  reasonable  diligence,  and  the 
policy  of  courts  is  to  administer  relief  only  to  the  vigilant, 
and  not  where  the  mistake  is  imputable  to  the  party's  own 
improvidence  and  inattention.^  Nor  can  specific  performance 
be  withheld  merely  upon  a  vague  idea  as  to  the  true  effect  of 
the  contract  not  having  been  known.'* 

Ignorance  may  sometimes  be  alleged  and  even  proved  in 
respect  of  well-known  and  well-established  rules  of  law.  In 
such  cases,  other  circumstances  will  also  be  found  present,  e.g., 
undue  influence  or  imposition  or  abuse  of  confidence  or  gross 
mental  incapacity.^  Here  mistake  of  law  may  be  said  to  be 
not  the  foundation  of  relief,  but  the  medium  of  proof  to 
establish  some  other  proper  ground  of  relief.^ 

It  will  not  be  out  of  place  to  remind  you  here  that 
family  settlements  or  compromises  will  be  supported  even 
where  parties,  under  a  mistake  as  to  particular  applications  of 
law,  deliberately  renounce  rights,  provided  they  are  deemed 
doubtful  by  both.'  If  on  the  other  hand,  they  act  upon  a 
supposition  of  right  in  one  of  ,  the  parties,  without  a  doubt 
upon  it  and  under  a  mistake  of  law,  the  agreement  will  not 
bind.^  In  the  words  of  Leach,  V.  C,  "If  a  party,  acting  in 
ignorance  of  a  plain  and  settled  principle  of  law,  is  induced  to 
give  up  a  portion  of  his  indisputable  property  to  another,  under 


Reasonable 
misappre- 
hension. 


Mistake  of 
law  as 
medium  of 
proof. 


Family 
settlement. 


'  Nawab  Becjam  v.  Greet  [1905]  27 
All.,  678. 

'  Of.  S.R.A.,  s.  26  (b). 

"  Duke  of  Beaufort  v.  Neeld  [1844] 
12  CI.  &  F.,  248,  286;  Caldwell  v. 
Liepew  [1889]  40  Minn.,  528,  2  Keener, 
1000;  Wood  V.  Patterson,  i  Md.  Oh., 
335 ;  Waterman,  481.    But  see  ante. 

'  Watson  V.  Marston  [1853]  4  DeG. 
M.  &  G.,  230. 

'  Lansdowne  v.  Lansdowne  [1730] 
Mosely,  364;  Light  v.  Light,  21  Pa.  St., 
407;  Haviland    v.  Willets  [1894]  141 


N.  Y.,  35 ;  Clark  v.  Clark  [1896]  55 
N.  J.,  Eq.,  814  (concealment  of  truth 
by  defendant's  attorney). 

°  1  Story,  Eg.,  s.  128  ;  Hardigree  v. 
Mitchum  [1874]  51  Alabama,  151,  153. 

'  Ante,  100.  Stewart  v.  Stewart  [1839] 
6  01.,  &  P.,  911.  Of.  Latafat  Husain  v. 
Badshah  Husain  [1905]  8  O.  0.,  143, 
P.  0. ;  Harris  v.  Loyd,  [1839]  5  M.  & 
W.,  432,  Woodruff,  245. 

'  Stockley  v.  StocUey  [1812]  1  V.  & 
B.,  31. 
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the   name  of  compromise,   a  court   of   equity   will   relieve   him 
from  the  effect  of  his  mistake."  ^ 

I  have  so  far  been  dealing  with  cases  where  specific 
performance  of  a  contract  may  be  resisted  as  a  whole.  But  it 
may  well  be  that  it  is  only  to  a  part  of  a  contract  that  the 
defendant  takes  exception,  and  under  certain  conditions,  if  the 
defendant  can  substantiate  his  objections,  the  plaintiff  will  not 
be  granted  a  decree  for  specific  performance,  unless  he  submits 
to  the  variation  set  up  by  the  defendant.  These  conditions,  as 
set  forth  in  section  26,  Specific  Relief  Act,  which,  by  the  way, 
it  may  be  noted,  is  based  upon  section  5,  Chapter  XVII,  of 
Dart's  well-known  treatise  on  the  Law  of  Vendors  and  Pur- 
chasers, are,  in  the  case  of  contracts  in  writing,  five,  and  in 
three  of  them  mistake  or  misrepresentation  may  be  the  deter- 
mining factor.  The  general  features  of  these  I  have  already 
indicated.^  I  will  now  consider  some  illustrations,  with  special 
reference  to  the  plea  of  mistake.  The  first  case  where  the 
defendant  may  prove  and  insist  upon  the  plaintifE  submitting 
to  a  variation  of  the  contract,  which  the  latter  seeks  specifically 
to  enforce,  is  "  where  by  fraud  or  mistake  of  fact  the  contract 
of  which  performance  is  sought  is  in  terms  different  from  that 
which  the  defendant  supposed  it  to  be  when  he  entered  into 
it."  ^  The  case  oi  Lord  Gordon  v.  Marquis  of  Hertford*  is  in 
point.  There  was  an  agreement  by  several  persons  to  give  a 
joint  bond  in  £1500,  but,  as  drawn  out,  it  imposed  a  several 
and  individual  liability  upon  each  contractor.  Equity  in  such 
a  case  will  give  a  decree  only  for  a,  joint  bond.  So,  where  a 
landlord  sues  for  the  specific  performance  of  a  contract  for  a 
lease,  if  the  defendant  proves  that  the  agreement  was  for  an 
abated  rent,  the  lease  will  be  directed  only  with  the  abatement.^ 
So,  where  a  written  contract  for  sale  shows  that  the  purchaser 
should  bear  the  expenses  of  the  conveyance,  the  vendor  may 
show  that  the  former,  according  to  the  agreement,  is  also  to  pay 


>  Naylor  v.  Winch  [1824]  1  S.  &  S., 
555,  2  Scott,  577.  Cf.  2  Pomeroy,  Eq., 
J.,  ss.  850,  855. 

•■'  Ante  244-8. 

'  S.R.A.,  s.  26  (a). 

'  [1817]  2  Madd,,  106,  56  B.  R.  274 ; 


ill.  (a),  S.R.A.,  s.  26,  is  founded  upon 
this  case. 

'  Clarke  v.  Moore  [1844]  1  Jon.  & 
Lat.,  723. 68  R.R.,  368.  Cf.  Lord  Towns- 
hend  v.  Stangroom  [1801]  6  Ves.,  238, 
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the  expenses  of  making  out  the  latter's  title,  and  in  such  a  case 
the  plaintiff-purchaser  may  be  required  to  have  the  contract 
performed  in  the  way  contended  for  by  the  defendant.' 

The  second  is  where  the  terms  as  reduced  to  writing  are 
not  at  fault,  but  "  by  fraud,  mistake  of  fact,  or  surprise  the 
defendant  entered  into  the  contract  under  a  reasonable  misappre- 
hension as  to  its  effect  as  between  himself  and  the  plaintiff."^ 
It  may  be  that  the  terms  of  the  contract  were  ambiguous,  and 
they  are  susceptible  of  an  interpretation,  not  far-fetched,  but 
plausible,  nay  reasonable,  which  will  bring  about  a  result  tliat 
the  defendant  did  not  contemplate.^  Tlie  subject-matter  of  a 
sale,  e.g.,  maj',  upon  a  possible,  construction  of  the  document, 
turn  out  so  materially  variant  from  what  it  was  supposed  to  be, 
that  the  substantial  object  of  the  contract  may  be  said  to  have 
failed.  Wliere,  therefore,  in  a  suit  to  enforce  a  contract  in  writ- 
ing for  the  sale  of  a  dwelling-house,  it  is  shown  that  the 
purchaser-defendant  assumed  that  this  contract  included  an 
adjoining  yard,  and  the  document  is  so  framed  as  to  leave  it 
doubtful  whether  the  yard  was  so  included  or  not,  the  coxirt 
will  refuse  to  enforce  the  contract,  except  with  the  variation  set 
up  by  the  defendant.'  The  mistake  here  is  about  the  right  con- 
struction of  a  document,  and  this  may  be  a  question  eitlier  of 
law  or  of  mixed  law  and  fact.  Relief  therefore  is  given  in  this 
case,  though  the  defendant's  mistake  is  one  of  law,  'and  even 
though  he  himself  is  the  author  of  the  ambiguity.*  The  court 
will  also  refuse  to  make  a  decree  according  to  the  literal  terms 
of  the   written   contract,   where   it   is   silent   about  restrictive 


S.R.A.,  s. 
20  (b). 
BEEect  of 
document 
misappre- 
hended. 


1  Bamshottom  v.  Qosden  [1812]  1  V. 
&  B.,  165,  12  B.R.,  207. 

"  S.R.A.,  s.  26(b). 

3  S.BA.,  s.  26,  ill.  (b\  founded  on 
Moxey  v.  Btgwood  [1862]  8  Jur.  N.S., 
803,  10  ib..  597.Cf.  Bloomer  v.  Spittle 
[1872]  13  Bq.,  427,  3  Keener,  398.  In 
some  English  cases,  again,  an  option 
has  been  given  to  the  defendant  of 
"  having  the  whole  contract  nnnnlled 
or  else  of  taliiiig  it  in  the  form  which 
the  plaintiff  intended,'.'  Harris  v.-  Pep- 
perell  [1867]  5  Bq.,  1.  '•  The  principle 
of  these  cases  seems  to  be  that  the 
court  will  not  hold  the  plaintiff  bound 
by  the  defendant's  acceptance  of  an 
44 


offer  which  did  not  express  the  plaint- 
iff's real  intention,  and  which  the 
defendant  could  not  in  the  circum- 
stances have  reasonably  supposed  to 
express  it;  nor  yet  require  the  defend- 
ant to  accept  the  real  offer  which 
was  never  effectually  communicated 
to  him,  and  which  he  perhaps  would 
not  have  consented  to  accept,  but 
v.'ill  put  the  parties  in  the  same  posi- 
tion as  if  the  original  offer  were  still 
open."  Pollock,  Con..  {\f  W. )  ecO-1. 
'  Neap  V.Abbott  [1838]  C.  P.  Coop., 
333;  Manser  v.  i  ack  [1848]  6  Hare, 
447;  2  Dart.,  V.  &  P.,  1049. 
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covenants,  and  extrinsic  evidence  proves  a  prior  restricted  parol 
agreement.' 

Tiie  third  case,  where  the  defendant  maj'  prove  a  variation 
is  also  one  of  mistake  of  law.  Here  "  the  object  of  the  parties 
was  to  produce  a  certain  legal  result,  which  the  contract  as 
framed  is  not  calculated  to  produce."^  For  instance,  if  A  and 
B  enter  into  negotiations  for  the  purpose  of  securing  land  to  B 
for  his  life,  with  remainder  to  his  issue,  but,  througli  their  own 
mistake  or  that  of  the  draftsman,  the  contract  which  they 
execute  contains  terms,  the  legal  effect  of  which  is  to  confer  an 
absolute  ownership  on  B,  the  contract  so  framed  cannot  be 
specifically  enforced.'  In  this  case,  both  the  parties  are  inno- 
cent, but  by  reason  of  misapprehension  or  lack  of  knowledge 
or  want  of  skill,  they  have  embodied  their  intentions  in  a 
document  which,  it  turns  out,  is  not  drawn  in  accordance  with 
their  agreement,  and  does  not  give  effect  to  it.*  The  aim  of  the 
court  in  giving  relief  for  a  mistake  is  to  put  the  parties  as 
nearly  as  possible  in  the  situation  they  would  have  been  in  but 
for  tlie  mistake.*  Where  there  is  a  mistake  as  to  the  very 
nature  of  the  contract,  the  contract  cannot  be  treated  as  a 
contract  of  the  parties  ;  it  is  something  to  which  they  never 
really  agreed.  The  mistake  is  fundamental,  it  goes  so 
completely  to  the  root  of  the  matter  as  to  prevent  any  real 
agreement  from  being  formed,^  and  relief  must  be  given  on  the 
ground  of  want  of  tmion  of  minds.'  But,  it  is  worth  repeating, 
specific  performance  is  not  to  be  withheld  merely  upon  a  vague 
idea  as  to  the  true  effect  of  the  contract  not  having  been 
known.^ 

The  principle  underlying  these  defences  is  that  equity  will 
not  interfere  for  the  purpose  of  carrying  out  an  intention,  which 
the  parties  did  not  have  when  they  entered  into  a  transaction,  )"jut 
which  they  might  or  even  would  liave  had  if  they  had  been  more 
correctly  informed  as  to  the  law, — if  they  bad  not  been  mistaken 


'  Barnard  v.  Cave  [1858]  26  lieav., 
258. 

'  S.R.A.,  s.  26  (d). 

3  S.R.A.,  s.  26  ill.  (d.). 

■*  Handjord  v.  Washburn fi  Root,  499; 
H'pringa  v.  Harven,  'A  Joues,  Eq.,  96. 


'  Waterman,  493. 

•  Pollock,  Con.  (W.  W.),  574. 

'  Bigelow,  I  L.Q.R..,  300. 

'  Per  'I'urner,  L.  J.,  Watson  v.  Mars- 
tou  [1853]  4  ne3.  M.  &  G.,  230,  238; 
ante,  348. 
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as  to  the  legal  scope  ancl  effect  of  their  tra.nsaction.'  But  where 
there  is  no  mistake  as  to  the  legal  import  of  the  eontraot  actually 
made,  but  the  mistake  of  law  prevents  the  real  contract  from 
being  embodied  in  the  written  instrument,  equity  will  interfere 
with  the  appropriate  relief,  whether  affirmative  or  defensive.^ 

It  may  be  mentioned  here  that  a  variation  may  be  directed 
under  certain  circumstances  by  the  court.  Equity  in  decreeing 
specific  performance  may  impose  upon  a  party  terms  not  stipu- 
lated in  the  contract,  when  it  finds,  for  instance,  that 
performance  having  been  partially  made,  completion,  according 
to  the  strict  terms  of  the  contract,  has  become  impracticable.  So, 
where  specific  performance  was  sought  of  a  covenant  for  renewal 
of  a  lease  and  it  appeared  that  this  covenant  had  for  one  hundred 
and  fifty  years  been  acted  on  in  a  manner  different  from  its 
terms,  viz.,  by  continual  increase,  not  of  the  rent  but  of  the  fine, 
the  court  held  that  it  could  not  be  enforced  according  to  its 
original  terms,  but  only  upon  the  plaintiff's  submitting  to  a 
conscientious  modification  of  it  to  conform  to  the  circumstances 
of  the  case.  "  It  is  the  advantage  of  the  court  of  equity," 
remarked  Lord  Redesdale,  "  that  it  can  modify  the  demands  of 
parties  according  to  justice."  ^ 

(/)  Want  of  Mutuality. 

Another  defence  to  an  action  for  specific  performance  which 
will  be  found  frequently  enforced  by  English  and  American 
courts  of  equitj'^,  is  that  the  contract  lacks  mutuality.  In  an  old 
case.  Lord  Chancellor  Guilford  said,  "both  ^parties)  must  be 
bound  or  neither  of  them  in  equity."  *  So,  in  a  much  later  case, 
Lord  Redesdale  observed,  "  This  would  not  be  equity,  that-  a 
party  not  bound  by  the  agreement  itself,  should  be  permitted,  at 
his  option,  and  when  he  finds  it  to  his  advantage  to  do  so,  to 
compel  the  other  party  to  perfoi'm,  when,  if.,the  advantage  were 
the  other  way,  he  could  not  himself  be  coerced  to  performance  on 
his  part."  *     Specific  performance  of  a  contract  has,  accordingly, 


Variation 
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altered  cir- 
camstances. 


>  2  Pomefoy;  Eq.  J.,  s.  843,  p.  1487  ; 
S.  P.,  s.  232,  p.  329. 

»  2  Pomeroy,  Eg.  J.,  s.  845;  S.  P., 
s.  234. 

3  Davis  V.  Hone  [1806]  2  Sch.  &  Let, 
341     (here    acquiescence    vras    the 


(/)  Mutuali- 
ty wantiog. 


ground  of  the  variation,  not  mistake). 

'  Hatton  V.  Oray  [1684]  2  Cas.  Cb. 
164,  1  Ames,  421. 

'  Lawri>nson  v.  Butler  [1802]  1  Sch. 
&  Lef.,  13,  18. 
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been  refused  to  an  infant  suing  tlirough  his  next  friend,*  for 
"  j-ou  cannot  get  specific  performance  against  an  infant."^  So, 
in  cases  of  valid  bilateral  contracts,  where  a  plaintiff  has  pro- 
mised to  render  personal  services,^  or  to  buil'd  or  perform  con- 
tinuous acts,*  or  to  care  for  and  support  the  defendant,^  or  to 
secure  the  assent  of  third  persons,*  a  decree  for  specific  per- 
formance against  a  defendant  may  be  refused  to  him,  because 
such  a  promise,  so  long  as  it  is  executory,  cannot  be  enforced 
in  specie  at  the  instance  of  the  defendant.  But  the  exact  scope 
of  this  doctrine  of  mutuality  has  been  the  subject  of  dispute,' 
and  the  cases  have  established  so  many  and  important  excep- 
tions or  apparent  exceptions^  to  it,  that  the  doctrine  itself,  based 
as  it  largely  seems  to  have  been  upon  notions  of  expediency 
rather  than  principles  of  abstract  justice,  has  in  modern  times 
fndian  law.  undergone  material  modifications.^  And  if  it  were  permissible 
to  refer  to  proceedings  in  the  legislative  council,'"  an  argument 
could  be  based  thereupon  tliat  it  was  not  the  intention  of 
the  Indian  legislature,  when  enacting  the  Specific  Relief 
Act,  to  introduce  a  principle  which  was  said  to  liave  found 
its  place  in  English  courts  of  equity  rather  from  a  desire 
for  symmetry  tiian  from  its  inherent  utility."  Besides,  so 
far  as  the  application  of  the  doctrine  of  mutuality  may  be 
attributed  to  the  severance  of  equitable  and  legal  remedies 
recognised  in  Anglo-American  courts,  it  is  clear  that  the 
same  is  out  of   place  in  a  country  where  this  severance  is  not 

>  Flight  V.  Bollavd  [1828]  4  Russ.,  Keener,  834. 

299,  1  A  mes,  422.   Distinguish  CJaytou  '  Chadwich' v.  Chadwick,  12I  Alab., 

V.  Ashdnwn  [1714]  9  Viu.  Ab.,  393,  1  580. 

Ames,  421.  "  Cf.  FeriiieHy  v.  Andersnn  [1851]   1 

'Per  Lindley,   L.J.,  Lumlgii  v.  fia-  Ir.  Ch.  R,  T'OO,"  1  Ames,  423;  Avery  v. 

vensrroft,  1895]  I  Q.B.,  684.     'flut  see  Griffin  [1868]  6  Eq.,  606  ;  Ten  Eyck  v. 

Khuirtiiiiiessa  V.   Lake  Nalh  [1899]  27  MuniUi.g,   [tS93]   52   N.   J.,  Eq.  47,  2 

Cal..  276;  Trevelyan,  iWiuors.  196-7.  Keener,  849. 

^Pickiring  v.  Binlmp  of  Ely  [1843]  'See  articles  oh  "  J)ef  ence  of  Lack 

2  Y.  &  C.,  0.  C,    249;    Johnson    v.  of  Mutuality"  by  Prof.  W.  Ti.  Lewis, 

Shrewsbury  Co.  [1853]  3   DeG.   M.  &  40-1   American' liaw   Register,  N.  S., 

G.,  914;  Utorker  v.  Wedderhiirv  [ISbl]  1901-2;  article  b<^  Prof.  Ames,  3  Co- 

8  K.  &  J.,  393,  2  Keener,  801.  lumbfa  Law  Rev.,  1. 

'  Waring  v.  Manchester   On  [1849]  7  '  Petersonv;  C/mse.-llS  Wis.,  239. 

Hare,482,492;  ii/ii(;cc«v.iint<'s.[l865]  ^Lamprey  v.  Sit.  Paul  etc.  Railway 

1  Ch.  Ap.,  117,  2  Keener,  154  ;  Hills  v.  Co.,  89  Minn.,  187  ;   4  Pomeroy,  Eq.  J., 

Oroll   [1845]  2  Ph.,  60.   1  Ames,  427;  s.  1405;  2  Pomeroy,  Eq.  R,  1291,  v. 

Marble  Co.  v.  Ripley  [1870]  10  Wallace,  i°  Admr.  Gen.  of  Bengal  v.  Prem  Lall 

SS9,SbS;  Iron  Age  Pnb.  Co.  V.  Western  MiifJift  [1895]  22  Cal.,  788,  P.O. 

Union  Tel.  Co.  [1887]  83  Alab.,  488,  2  "  1  Stpkes,  A.-Z.  Codes,  931. 
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known.^     But  the  Specific  Relief  Act,  as  framed,  does  not  any- 
where expressly  repudiate  the  doctrine.      On  the  contrary,  the 
language   used    in   respect    of    the    last   nine    illustrations   of 
clause   (6),   section  21,   supports   the   position  that  the  doctrine 
is  part   of   the   Indian    law.      For,    while    of    the    first   three 
illustrations  of  that  clause  it  is  said,  '  B  cannot  enforce  specific 
performance  of  these  contracts',  of  the  last  nine  it  is  said,    '  the 
above  contracts  cannot  be  specifically  enforced  ;'   this  apparently 
implies  that  those  contracts  cannot  be  so  enforced   either  by 
A  or   B}    Not   unnaturally,  judicial  opinion   on  this   question 
has   differed.     The   Calcutta   Court   at   first  followed  Flight  v. 
Bolland,  and  refused    specific    performance   of    a   contract    to 
a  niinor.^      The  Madras  Court  dissented  and  said  the  doctrine 
of  mutuality   had   no   application   in    British  India.*    Then  the 
Full  Bench  of  the  Calcutta  High  Court  ruled    that  if  a  contract 
was  validly   entered  into  on  behalf  of   a  minor,   and  there  was 
mutuality  in  sueh  contract,  it  might  be  specifically  enforced.^ 
The  Privy  Council  in  appeal  upheld  the  doctrine  of  mutuality, 
but  reversed  the  Calcutta  view  as  to  the  validity  of  a  contract 
made  for  a  minor  by  the  manager  of  his  estate.    The  Judicial 
Committee  held  that  it  was  not  within  the  competence  of  such 
a  manager  or  of  a  guardian  of   a  minor  to   bind  the   latter  or 
his   estate   by   a   contract  for  the  purchase  of  immoveable   pro- 
perty, and  the  minor  in  such  a  case  not  being  bound   by   the 
contract,  there  was  no  mutuality  in  it,  and  he   could  not  there- 
fore, on  attaining  majority,  obtain  specific  performance  of   it.^ 
Under  the  circumstances,  it  is  ^necessary  to  explain,   even 
briefly,  this  equitable  doctrine  of  mutuality,  for,  in  so  far  as  it 


Equitable 
doctrine  of 
mutuality. 


>  Cf.  2  Wh.  &  T.,  8th  ed.,  538  :  "  H 
must  be  remembered  that  since  the 
Judicature  Act,  damages  may  now  be 
claimed  in  the  alternative  in'  an  ac- 
tion for  specific  perlormance ;  so  that 
an  action  could  not  now,  as  formerly, 
be  dismissed  for  want  of  mutuality, 
leaving  the  plaintiff  to  bring  his  ac- 
tion for  damages." 

'  Cf.  Collett,  152. 

■  Fntima  Bibi  v.  Debnauth  Shah 
[1893]  20  Cal.,  508. 

'  Krishmtsnmi  v.  Sundarappayar 
[1894]  18  Mad.,  415  But  both  these 
decisions  were  before  AI ohori  Bibi  v. 


Dhiirmodax  Ghose  [1903]  30  Cal.,  539 
P.O..  which  has  exploded  the  doctrine 
previously  entertained  in  India  that 
the  contracts  of  infants  vcere  only 
voidable  and  not  void.  Contracts  by 
guardians  stand  on  a  different  toot- 
ing,  flffte,  200(1. 

'■Mir  Sariiw'an  v.  Fukharuddin 
[1906]  34  Cal  ,  163,  F.B. 

'  Mir  Harwarjan  v.  Fahhriiddin 
[19111  39  Cal.,  232,  P.O.  In  DIfat  v. 
Gouri  [1911]  33  All.  657,  minor  was 
allowed  to  enforce  guardian's  con- 
tract of  sale  against  latter's  heirs, 
but  query. 
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purports  to  be  and  in  effect  is,  aa  application,  or  possibly' 
extension,  of  the  fundamental  doctrine  that  equity  relieves 
against  inequality  iii  contracts,  no  Indian  court  will  be  justified 
in  totally  disregarding  it.'  The  doctrine,  though  a  tiechnical 
one,  is,  as  Kekevvich,  J.,  explained,  founded  on  common  sense, 
and  simply  amounts  to  this,  that  one  party  to  a  bargain  should 
not  be  held  bound  to  that. bargain,  wlien  he  could  not  enforce 
it  against  the  otlier.^  If,  for  instance,  in  a  case  where  an 
executory  contract  for  personal  service  on  the  part  of  the 
plaintiff  is  the  consideration  for  the  defendant's  promise,  the 
court  refuses  specific  i-elief  to  the  former,  the  reason  is  clear 
and  eminently  equitable,  viz.,  that  specific  performance  as 
against  the  defendant  should  not  be  given  to  the  plaintiff, 
where  the  said  defendant  would  be  left  in  the  unjust  position 
of  having  no  assurance  of  performance  on  the  plaintiff's  part.' 
So,  where  there  is  an  option,  which  is  really  a  bilateral  contract, 
for  a  privilege  (for  instance,  of  mining  or  prospecting)  which 
may  be  exercised  by  the  promisee,  but  which  lie  is  under  no 
obligation  to  exercise,  specific  performance  may  be  refused  to 
him.*  For,  he  may  not  exercise  it  at  all  or  within  a  definite 
period  of  time,  and  so  specific  performance  will  press  harshly 
and  unequally  upon  the  promisor.'  A  distinction  has  to  be 
taken  between  'mutuality  of  obligation  of  the  contract'  and 
'mutuality  of  remedy.'  Where  mutuality  of  obligation  is 
lacking  by  reason,  e.g.,  of  some  technical  defect  in  the  form,  or 
absence  of  consideration,  or  the  abnormal  status  of  the  plaintiff, 


'  "  The  principle  would  seem  to  be 
an  illustration  of  the  jodioiaj  discre- 
tion to  which  the  remediesof  a  court 
of  equity  are  subject :  viz.,  that  a 
defendant  ought  not  to  be  harassed 
with  litigation  founded  on  an  agree- 
ment which  he  himself  could  not 
enforce  against  the  plaintiff,"  2  Dart, 
V.  &  P.,  1064. 

'  Wylson  V.  Dunn  [1887]  34  Ch.  D., 
569,  576.  "  Whenever  the  contract 
was  intended  to  bind  both  of  the 
parties,  and  for  any  reason  one  of 
them  is  not  bound,  he  cannot  eompol 
performance  by  the  other,"  Pomeroy, 
S.P.  240  n.  Measures  Bros.  v.  Measures 
[1910]  2  Ch.  248. 

"2  Pomeroy,  Eq.  R.  s.  771,  p.  1295 


Per  Wigram,  V.  C,  "  The  court  does 
not  give  relief  to  a  plaintiff,  although 
he  be  othervpise  entitled  to  it,  unless 
he  will,  on  his  part,  do  all  that  the 
defendant  may  be  entitled  to  ask 
from  him ;  and  if  that  which  the 
defendant  is  entitled  to,  be  something 
which  the  court  cannot  give  him,  it 
has  been  the  generally  understood 
rule  that  that  is  a  case  in  which  a 
court  will  not  interfere."  Waring  v. 
Manchester  &c.  Uailway  Co.  [1849]  7  ~ 
Hare,  492, 

^  Federal  Oil  Co.  v.  Western  Oil  Co., 
121  Fed.  R.,  674;  Riist  v.  Oohrad 
[1882]  47  Mich.,  449, 1  Ames,  435.     ■■^^■>- 

'  2  Pomeroy,  Eq.  B.,  1298. 


MUTUALITY   WHEN   NECESSARY.  S5l 

or  of  the  offer  not'  having  been  accepted,  or  the  performance 

having  been  left  optional,  a  court  of  equity  will   not  ordinarily 

feel  called  upon  to  interfere.    But  a  lack  of  mutuality  of  remedy 

may  not  necessarily  b§  deetned -to   be  fatal.'     The  validity  of 

the  agreement   is  opep,  tp,  question  in  the  former  case,  but  the 

mutuality   of   the   equitable   remedy   does   not   belong   to   the 

essence  of  the  contract.^ 

"The  rule  is  fundamental,"  said  an  American  judge,  "  that    jjutnalitv 

a  contract  will   hot  be  specifically  enforced   unless  it  is  obliga-    at  time  of 

■    1      1  ■  111  •  ,        .         .      .      suit, 

tory  on  both  parties,  nor  unless   botli  parties    at  the  time  it  is 

executed  have  the  right  to  resort  to  equity  for  the  specific 
enforcement."^  Sir  Edward  Fry  supports  the  same  position.* 
But  the  better  view  seems  to  be  that  want  of  mutuality  to  be 
fatal  to  a  claim  for  specific  performance  must  exist  at  the 
time  the  action  is  brought.^  The  rule  that  will  probably  meet 
most,  if  not  all,  of  the  cases,  may  be  enounced  thus:  If, 
at  the  time  of  the  institution  of  the  suit  for  specific  perfor- 
mance, the  contract  be  yet  executory  on  both  sides,  but  the 
defendant,  free  from  fraud  or  other  personal  bar,  cannot  enforce 
execution  in  specie  against  the  plaintiff  of  the  latter's  promise, 
then  the  contract  niaj''  be  deemed  so  lacking  in  mutuality 
that  equity  will  not  require  the  defendant  being  compelled  to 
perform  specifically.^  If  after  performance  by  the  defendant 
damages  would  be  his  sole  security  for  the  performance  of  the 
plaintiff's  side  of  the  contract,  then  the  court  may  well  deem 
it  equitable  to  leave  the  plaintiff  also  to  a  remedy  of  damages.' 
Where,  therefore,  the  plaintiff  has  entered  into  a  contract  which 
at  the  time  he  was  not  in  a  position  to  perform,  but  subsequent- 
ly his  inability  is  cured,  there  is  nothing  to  prevent  his  enforcing 
specific  performance  against  the  defendant.^  A  person  may 
have  contracted  to  sell  an  estate,  to  which  he  cannot  at  the  time 
establish  his  title.     Biit  if  the  obligation  of   the   contract   be 

■  3  Page,  Con.,  ss.  1615-1623.  [1855]  5  H.  L.  C,  331,  365.    2  Williams, 

-  '  Pomeroy,  S.P.,  244  n.  V.  &  P.,  1000-2,  where  the  question  is 

,    '  Norris  v.    Fox,  [1891]  45  Fed.  R.,  well  diseussed,  Ashburner,  Eg.,  558. 

406,  1  Ames,  426.  "  2  Pomeroy,  Eg.  /{,,  s.  769. 

'  F-ry,  s.  460,  p.  203  ;   Pomeroy,   S.P.,  '  Ames,  3  Col.  Law  Rev.,  1.     ■ 

.s.  166,  p.  243.      ,  '  2   Pomeroy,     Eg.  B.,  s.  772,  and 

'  Bawkes   v.   Eastern.  Counties  By.  cases  cited,  n.  44.     But    see   Hope  y. 

Co.,  [1852]  1  DeG.  M.   &  G.,  737,  755,  Hope  [1857]  8  DeG.  M.  &  G..  731. 
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mutual,  and  the  seller  is  able  in  season  to  comply  with  its 
requirements  on  his  part,  and  to  make  good  the  title  which  he 
has  undertaken  to  convey,  there  is  apparently  no  ground  on 
v^hich  the  purchaser  ought  to  be  permitted  to  excuse  himself 
from  its  acceptance.^  So,  where  the  plaintiff's  promise  Avas  not 
of  a  character  to  be  enforceable  in  specie  at  the  instance  of  the 
defendant,  but  before  the  former  institutes  his  suit,  he  has  actu- 
ally performed  it,  he  may  obtain  a  decree  for  the  performance  of 
the  defendant's  promise^  For,  where  the  time  for  specific  per- 
formance does  not  come  until  the  contract  is  fully  performed 
by  the  one  seeking  it,  and  the  contract  has  been  fully  performed 
by  such  party,  the  objection  of  want  of  mutuality  disappears.' 

It  has  been  said  that  "  a  court  of  equity  never  interferes 
where  the  power  of  revocation  exists,"  *  and  some  courts  have 
I'efused  to  enforce  contracts,  wiiicli  were  terminsvble  at  the  will 
of  the  plaintiff.*  But  it  seems  certainly  competent  to  the  parties 
to  make  acontract  which  will  be  equitable  and  reasonable,  and  in 
wliich  their  rights  ought  to  be  protected  while  they  last,  though 
ir,  maybe  terminable  by  various  circumstances,  and  though  one 
party  may  have  the  sole  right  to  terminate  it,  provided  their 
stipulation  is  not  one  that  makes  the  whole  contract  inequit- 
able.® So  long,  therefore,  as  the  contract  is  actually  kept  alive 
by  the  plaintiff's  continued  performance,  there  is  nothing  to 
prevent  the  specific  enforcement  of  the  defendant's  part  of  the 
contract. 

The  doctrine  of  mutuality  is  obviously  inapplicable  to 
unilateral  contracts,'  Before  the  offer  has  been  accepted,  there 
is  no  contract,  and  after  it  has  been  accepted  and  a  unilateral 
contract  brought   into   existence,    the    promisor    has     already 


'  Dreselv.  Jordan  [1870]  104  Mass., 
407  ;  Hoggnrt  v.  Scott  [1830]  1  R.  & 
M.,  293.  Ch.  Salisbury  v.  Hatcher 
[1842]  2  Y.  &  C,  65  ;  Murrel  v.  Good- 
year [1860]  1  DeG.  F.  <&  G.,  4.V2. 

»  Howe  V.  Watson  [1901]  60  N.E.R., 
415.  I  Ames,  429  ;  Wilkinson  v. 
Clements  [1872]  8  Ch„  96,  2  Keener, 
823  ;  Pomeroy,  S.  P.,  ss.  167-8. 

'  Howe  V.  Watson,  supra.  3  Page, 
Con.,  a.  1623,  p.  2460.  Cf.  yerfcesv. 
Bichard,  34  Am.  St.  «.,  721  (perform- 
ance by  infant). 

'  Express  Co.  v.   Railroad    Oo.,  99 


U.  S.,  191. 

'  Marble  Co.,  v.  Ripley  [1870]  10 
Wallace,  389,  359;  Rust  v.  Conrad 
[1882]  47  Midi.,  449,  1  Ames,  437; 

°  Per  Lowell,  J.,  Singer  Sewinji 
Machine  Co.  v.  Union  Buttonhole  Co. 
[1873]  I  Holmes,  258,  1  Ames,  4S&. 

'Pii/merv.  Scott  [18S0]  1  Russ.  & 
M.,  891 ;  Chesterman  v.  Maim  [1851] 
9  Hare,  206  (discretion  exercised  with 
great  care).  Pomeroy,  >v.  P.,  s.  168. 
Cf.  Wylson  v.  Dium  [18>i7]  84  Ch.  I)., 
569  (coDditional  contract). 
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Waiver  of 
mutuality. 


obtained  his  advantage,  and  he  alone  remains  bound  to  perform 

hii3   part.-'     So,  where  a  lease  is  renewable  at  the  option  of  the 

lessee,  the  option   is  only   a   binding   offer   on   the  part  of  the 

lessor.     As  soon  as   the  lessee  exercises   his   option,   a  binding 

contract    for  the   renewal   comes   into  existence,    and   he  may 

demand   specific  performance  of  this  contract.'^    But  there  can 

be   no   specific   enforcement   of  a  contract,    the  performance  of 

which   is   optional   with   both   parties.^     "  If   performance  of  a 

contract  by  one   party  is  not   compulsory,    but  is   only   to   be 

rendered  in  case  of  his  election  so   to  do,  specific  performance 

cannot   be  enforced  against  him  as  long  as  he  has  not  made  his 

election   to  perform  ;    since   this  would  be  denying  to  him  a 

right  which,  by  the  terms  of  the  contract,  he  has  reserved."  * 

It  may  be  finally  observed  that  mutuality  may  be  waived 
by  the  subsequent  conduct  of  the  person  against  whom  the 
contract  could  not  originally  have  been  enforced.*  And  we 
have  already  seen  that,  whei'e  a  vendor  of  immoveable  property 
has  undertaken  to  convey  more  than  he  can,  he  cannot  always 
compel  partial  performance  with  abatement,  but  the  purchaser 
can  compel  him  to  convey  ^vhat  he  can.' 

((/)  I^iahility  of  Court  to  enforce  part  of  Contract. 

A   kindred   objection   is  that  the  court  cannot,  at  the  time 
of  suit,  enforce  the  contract  on  both  sides,  or,  at  all  events,  such    (g)  Court 
part   of   it   as  the  court  can  ever  be  called  upon  to  enforce,  and    enforce  part 
therefore   the   court  should   refuse    specific     performance.      A    of  contract. 
.   good  illustration  is  furnished  by  the  case  of  Gervais  v.  Edwards,''    Genaisy. 
which  was  decided  by  Lord   St.  Leonards,  when   Lord   Chan- 
cellor of  Ireland.     The  parties  there  possessed  estates  in  Tyrone, 
separated  by  a   stream,    which   frequently   during   wet   seasons 
overflowed   its   banks,  to  the  injury  of   the   said   lands.     The 
defendant   proposed   to   the   plaintiff   that   they  should  join  in 
some  measure  for  the  remedy   of   this  evil.     They,  accordingly. 


'  2  Pomeroy  Eq.  R.,  s.  773,  p.  1296. 

'  Hersey  v.  Oiblett  [1854]  18  Beav., 
174;  Moss  v.  Barton  [1866]  1  Eq., 
474;  Watts  V.  Kellar  [1893]  56  Fed. 
R.  1.,  2  Keener,  844  ;  and  other  Ameri- 
can cases  cited  in  1  Ames,  482.  Cf. 
Weeding  v.  Weeding  [1861J  1  J.  &  H., 
424  (option  of  purchase  duly  exer- 
45 


cised). 

'  Tryce  v.  Dittus,  199,  111.,  189. 

'  3  Page,  Con.,  s.  1619,  p.  2455. 

'  Ex  parte  Laeey  [1802]  6  Ves.,  625  ; 
Fry,  ss.  468-69,  207-8. 

'  S.  R.  A.,  ss.  14,  15 ;  ante,  174-80. 

'  [1842]  2  Dr.  &  War.,  80,  6  R.  C, 
64. 
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entered   into  articles   with   intent   to   change  the  course  of  the 
stream,   and,   infej- aZw,  agreed  that,  should  any  damage  arise  to 
the  defendant's  lands  by  reason  of  the   erection   of  a   mill-dam, 
the  plaintiff  should  give  an  equivalent  in  land  to  the  former  by 
way  of  compensation,  the  amount  of  damage  and   the   quantity 
of  land  to  be  determined  by  the  arbitrators,  who  were  appointed 
to  adjust  differences  and  give  effect  to   the   arrangement.     The 
defendant,  not  having  complied  with  the  terms  of  the  agreement, 
the  plaintiff  sued    for  specific  performance.     Sugden,  C,  found 
the  merits  to  be  altogether  on  the  side  of  the   plaintiif,   but   did 
not    seg   his  way   to   decree   specific   relief,    inasmuch   as   the 
stipulation  about  exchange  of  lands  was  not  a  matter  to  be   pre- 
sently  ascertained,   but   was   dependent   upon  the  operation  of 
works   contracted  to   be  erected,  and  could  only  be  ascertained 
after  the  works  had  been  in  operation,  and  it  was  not  the  agree- 
ment of  the  parties  that  the  stipulation  should  merely  be  made 
the  subject  of  covenant.     His  LordsTiip  said  :    "  The   court  acts 
only  when  it  can  perform  the  very  thing  in  the  terms  specifically 
agreed  upon  ;   but  when  we  come  to  the  execution  of  a  contract 
depending  upon  many  particulars  and  upon  uncertain  events,  the 
court  must  see  whether  it  can  be  specifically  executed  ;  nothing 
can   be  left  to   depend   upon   chance  ;     the   court   must  itself 
execute  the  whole  contract.     There  are  cases,  where  some  of  the 
acts  to  be  done,  consequent  upon  the  specific  execution  of  the 
contract,  may  be  performed  subsequently.     Thus  a  contract  for 
sale  of  timber  can  be  specifically  executed,  although  the  timber 
is  to  be  cut  down  at  a  future   time,   or   at   intervals,    and    the 
money  to  be  paid  by  instalments.     It  is  a  certain   contract,  and 
the  manner  of  dealing  withthe  things  sold,  by  future  cuttings, 
is  no  objection  to  a  specific   performance.     The   one    man    sells 
the  timber,   and   the   other  pays  for  it  the  price  contracted  for.^ 
Here   part  of  this  contract   is   at   once  capable   of   a   specific 


'  "  If  a  man   agree  to  do  a  certain  itself,  and  compel  the  party  to  enter 

act,    for  example,    to  dispose  of  an  into  the  covenant  to  do  the   paiti- 

estate,  with  a  covenant  for  something  cular  thing.     But  here  there  is  an 

to  be  done  hereafter,  the  court  can  entire  contract,  which  must  be  exe- 

carry  such   a  contract   into  specific  cuted.      Certain  things  were  to  be 

execution.     The  decree  would  give  doneat  once,  and  certain  other  things 

all  that  was  presently  contracted  for,  were  dependent  upon  future  coutin'- 

tbe  immediate  transfer  of  the  estate  gencies."  2  Dr.  &  W.  84. 
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execution  ;  this  admits  of  no  doubt.  But,  then,  by  the  rule  of 
the  court,  if  I  am  called  upon  to  execute  the  contract,  I  must 
myself  specifically  execute  every  portion  of  it ;  I  cannot  give  a 
partial  execution  of  the  contract."^  "  The  real  principle  is," 
remarked  Romilly,  M.R.,  "  that  where  the  stipulation  sought 
to  be  enforced  is  really  a  part  of  the  contract  itself,  this  court 
cannot  specifically  perform  the  contract  piecemeal,  but  it  must 
be  performed  in  its  entirety,  if  performed  at  all ;  and  when  the 
court  cannot  perform  it  in  its  entirety,  neither  can  it  perform 
anj'  particular  portion  of  it."** 

So,  wherever  that  which   the   plaintiff   is   to   give   as   the    considera- 
consideration   moving   from    him  is  something   to  be  done  at  a   *'^"  f"*'"'"^ 
future  time,  and  which   the  court   cannot  enforce,   specific  per- 
formance of   the  contract   will  be  refused.^     Exceptions  to  this    Exceptions, 
rule  will  be  found  in  cases  where  (i)  there  is  an  agreement  in 
prcBsenti  which   can  be  effectively  executed  at  the  time,  though 
future  acts  are   dependent  on  it,*  or  which   may  be  satisfied  by 
the  execution   of  deeds   covenanting   for   the   prospective   per- 
formance of  those  acts,*  and  (ii)  where  past   transactions   under 
the  contract   have   created  a  right   perfect  in  itself,  upon  which 
relief  may  be  grounded.® 

Other  instances,  where  the  rule  has  been  applied,  are  where 
the  defendants  had  agreed  to  form  themselves  into  a  company 
with  the  plaintiff,  who  was  to  work  for  it  for  two  years  and  do  his 
best  to  improve  a  patented  invention  of  his  for  the  benefit  of  the 


Further 
illustra- 
tions. 


'  Ibid,  82-3. 

'  Merchants'  Trading  Co.  v.  Banner 
[1871]  12  Eq.,  18. 

'  Per  "Wigram,  V.C.,  Waring  v,  Man- 
chester etc.  Hy.  Co.  [1849]  7  Hare,  492. 

*  Gervais  v.  Edu-ards,  supra. 

'  Granville  v.  Betts  [184b]  18  L.  J., 
Ch.,  32.  Cf.  Wilson  v.  West  Hartle- 
pool Barbour  Co.  [1864]  34  Beav.,  187 
[1865]  2  DeG.  J.  &  S.,  475.  In  Utocker 
V.  Wedderburn  [1857]  3  K.  &  J.,  393,  2 
Keener,  807,  Wood,  V.C,  concurred  in 
the  view  that  "  where  persons  have 
entered  into  an  agreement  to  exe- 
cute a  deed  containing  certain  pro- 
visions, the  court  will  order  the 
execution  of  such  deed,  without 
regard  to  the  question  whether  or  not 
its  provisions  are  such  as  the  court 
can  decree    to    be    speciticaUy    per- 


formed ;  and  that  it  will  in  such  cases 
consider  it  to  be  the  substantial  part 
of  the  agreement,  that  a  deed  should 
be  executed  so  as  to  vest  in  the 
parties  the  legal  rights  which  they 
have  mutually  agreed  to  confer." 

"  Warijig  v.  Manchester  Ry.  Co. 
supra,  (account  of  work  done  allowed 
before  completion,  engineer  having 
withheld  certificates).  Wigram,  V.C, 
instanced  case  of  a  partnership  con- 
tract, stipulating  for  half-yearly  ac- 
counts, where  a  partner  is  to  have 
salary  proportioned  to  profits  so 
ascertained.  "  He  might  from  time 
to  time  institute  actions  to  have  the 
accounts  so  taken  according  to  the 
contract,  though  its  other  terms 
might  not  be  the  subject  of  an  action 
for  specific  performance,"  p.  496, 
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said  company  ;^  and  where  an  award  was  made  which  was  only 
partially  proper  to  be  specifically  enforced.^  So,  where  there  is 
a  single  contract  to  convey  land  by  several  persons  to  several 
other  persons,  the  court  will  not  enforce  specific  performance 
at  the  instance  of  some  of  the  vendors  only  or  against  some  of 
the  vendees  only.^  But  where,  in  India  at  any  rate,  part  of  the 
contract  may  be  specifically  enforced,  and  damages  may  be 
given  for  breach  of  the  rest,  there  is  no  ground  for  dismissing 
the  whole  action."  Nor  can  the  rule  have  any  application 
where  the  contract  is  not  entire,  but  is  divisible  into  separate 
and  independent  parts,  of  which  separate  and  piecemeal  per- 
formance is  appropriate  or  is  contemplated,^  nor  where  the  con- 
tract is  alternative  in  character,^  or  comprises  an  agreement 
that  is  partly  legal  and  partly  illegal,'  impossible,'  or  honorary.' 
But  the  question,  whether  a  contract  is  to  be  treated  as  single  or 
divisible,  is  one  of  construction,  depending  upon  the  intention  of 
the  parties,  as  gathered  from  the  language  used  and  the  subject 
Sale  of  pro-  °^  *^^  agreement.^"  A  contract  for  the  sale  of  property  in  one 
perty  in  one  lot  may  be  entire,^^  even  if  the  property  consists  of  several  kinds 
and  is  purchased  at  different  prices.^^  But  if  the  property 
consists  of  distinct  parts  of  different,  quality,  there  may  be 
a  presumption  that  the  contract  is  divisible,^'  though  it  is  all 
included  in  one  writing,    and  an  entire  sum  is  named  as  the 

'  Stacker  v.  Wedderbtirn  [1857]  3  K.  (lease,  with  an  independent  option  to 

&  J.,  393,  2  Keener,  SOl.Cf.  Aferc/tants'  lessee  to  purchase). 

Trading  Co.    v.  Banner  [1871]  12  Bq.,  '  Cf.  I.C.A.  ss.  24, 57,  58.  Pickeringy. 

18;    Downs  v.  Collins  [1848]   6  Hare,  Ilfracombe  Ry.  Co.  [1868]  3  C.  P.,  250. 

418.  '  Cf.  Barkioorth  v.    Young  [1856]  4 

'  Mckels  V.  Hancock  [1855]  7  DeG.  Drew.,  1  Pry,  !i.  1011  sqq. 

M.  &  G.  300.    Vansittart    v.   Vansit-  '  Garolan  v.  Brabason  [1846]   3  Jon. 

tart  [1S5S]  4  K.  &  J.  62.  &  Lat.,  200,  213,  72  R.R.,  50. 

'  Safiur  Rahman  v.  Maharamunessa  '°  More    v.    Bonnet,    40  Calif.,  251 ; 

Bibi  [1S97]  24  Gal.,   832  ;   Koripaki  v.  Waterman,  526. 

Sajja  [1912]  11  M.  L.  T.,  192.  "  Roffe^j  v.  Shatcross  [1819]  2  Bro. 

-  S.R.A.,  s.  16  :  "When  a  part  of  a  CO.,  118   u.;   Price  v.  Griffith  [1851] 

contract  which,  taken  by   itself,  can  1  DeG.  M.  &  G.,  80  ;  tumJey  v.  Bnuens- 

and  ought  to  be  specifically  performed,  croft  [1895]  1  Q.B.,  685  ;  contra  where 

stands  on  a  separate  and  independent  distinct  lots,  Leivin  v.  Guest  [1826]  1 

footing  from  another  part  of  the  same  Russ.,  325. 

contract  which  cannot  or  ought  not  "  Bcildei;  v.  Parker,  [1823]2B.  &C., 
to  be  specifically  performed,  the  court  37  (goods  in  a  ship) ;  Crosse  v.  Law- 
may  direct  specific  performance  of  rence,  [1852]  9  Hare,  462  (land  and 
the  former  part."  timber). 

'Wilkinson  V.  CJej)w;iits,[  1872]  8  Ch.,  "  Johnson  r.   JoJmson  [1802]  3  Bos. 

96,  2  Keener,  823  :  Odessa  TraniMiay  Co.  &  P.,   162    (two    parcels  at  different 

^.  Mendel  [1878]  8  Ch.  D.,  235.  prices  and  not  necessary  to  occupa- 

•  Green  y.  Low  [1856]  22  Beav.,  625  tion  of  each  other;. 
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consideration.'  No  hard  and  fast  rule  can  be  laid  down,^  and  a 
party  may  prove,  from  the  nature  of  the  contract  or  of,  the  pro- 
perty, or  other  special  circumstances  known  to  both  parties,  that 
the  transaction  was  entire,  forming  one  contract,  although  there 
be  no  express  statement  to  that  effect.^ 

The  rule  is  further  restricted  to  cases  of  executory  contract. 
"  Where  the  mutual  rights  of  the  parties  rest  in  covenant,  each 
party  is  prima  facie  entitled  to  enforce  his  right  in  equity  or  at 
law,  according  to  the  nature  of  the  covenant  which  may  be 
broken."* 

And,  where  the  inability  of  the  court  to  perform  a  part  of 
a  contract  may  be  attributed  to  some  act  or  omission  on  the 
defendant's  part,  it  will  see  that  he  does  not  benefit  by  his  own 
wrong,  and  decree  specific  performance  against  him,  so  far  as  it 
deems  proper.' 

The  case  of  a  contract  that  contains  both  positive  and 
negative  stipulations  will  have  to  be  considered  in  a  later 
lecture.^ 

{h)  Want  of  Title  in  Property  sold  or  let. 

In  a  private  sale  in  India,  the  vendor  warrants  the  title,' 
and  in  jurisdictions  where  a  public  sale  is  put  upon  the  same 
footing,^  he   may  be  required  to  show  at  least  a  holding  title.' 

•  Lect.  XII. 

'  T.  P.  A.,  s.  55. 

"  E.g.,  Pennsylvania,  Robb  v.  Mann, 
1  Pa.  St.,  300.  There  is  a  warranty  of 
title  in  sales  by  the  Registrar,  Cal- 
cutta High  Court.  Kisliory  v-  Kali 
Charcni'  [1896]  1  C.  W.  N.  106;  Bam 
Navain  v.  Dwarka  Nath  [1900]  27  Cal., 
264  (Sheriff's  sale)  ;  Admr.-Gen.  v. 
Aghore  Nath  [1902]  29  Cal.,  420. 

'  Cf.  1  "Williams,  V.  &  P.,  480.  In 
England,  a  distinction  is  made  bet^ 
ween  open  and  not  open  contracts  for 
sale.  Fry,  J.,  said,  "  "When  the  con- 
tract is  silent  as  to  the  title  which 
is  to  be  shown  by  the  vendor,  and  the 
purchaser's  right  to  a  good  title  is 
merely  implied  by  law,  that  legal  im- 
plication may  be  rebutted  by  showing 
that  the  purchaser  had  notice  before 
the  contract  that  the  vendor  could  not 
give  a  good  title.  But,  if  the  contract 
expressly  provides  that  a  good  title 
shall  be  shown,  then,  inasmuch  as  a 
notice   by  the  vendor,  that  he  could 


'  Mesiaer  v.  Gillespie  [1804]  11  Ves., 
621,  629. 

'  Cross  contracts  for  the  sale  of 
land,  e.g.,  were  held  independent  in 
Croome  v.  Lediard  [1833]  2  M.  &  K., 
251,  whereas  the  contrary  was  held  in 
respect  of  cross  contracts  for  the  sale 
of  goods  in  Atkinson  v.  Smith  [1845] 
14  M.  &  W.,  695.  Judicial  opinion 
was  equally  divided  in  McDaniels  v. 
Whitney,  38  Iowa,  60  ;  "Waterman,  529, 
n.  S. 

'  Casama/or  v.  Strode  [1834]  2  M.  & 
K.,  706,  722  ;  Poote  v.  ShergoU  [1786] 
2  Bro.  C.C,  118. 

■•  Per  Wigram,  V.C,  liighy  v.  Great 
Western  liy.  Co.  [1846]  15  L.  J.,  Ch., 
266.  Cf.  W olverhamipton  etc.  Ry.  Co. 
V.  Lo7idon  etc.  By.  Co  [1873]  16  Eq., 
433  ;  Kemble  v.  Kean  [1829]  6  Sim.,  333 
(partnership). 

'  Fry,  s.  849  ;  Great  Western  By. 
■  Go.  V.  Birmingham  etc-  By.  Co.  [1848] 
2  Ph.,  597,  605  ;  Soames  v.  'Edge  [I860] 
Johns.,  669. 
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6f  vendor  of 
absence  of 
title. 


Where,  therefore,  the  vendor  fails  to  make  out  a  good  title, 
the  purchaser  is  justified  in  refusing  to  complete.  And  the 
vendor  must  show  a  title  in  himself,  or  in  those  whom  he  has 
a  legal  or  equitable  right  to  require  to  join  in  the  conveyance : 
he  has  no  right  to  say  that  some  other  person  is  willing  to  enter 
into  a  contract,  and  to  force  the  title  of  that  other  person  on 
the  purchaser.^  The  reason  of  the  rule  will  equally  apply  to 
cases  of  lease  and  of  sale  of  goods,  and  we  find  section  25  of  the 
Specific  Relief  Act : 

"  A  contract  for  the  sale  or  letting  of  property,  whether 
moveable  or  immoveable,  cannot  be  specifically  enforced  in 
favour  of  vendor  or  lessor — 

(a)  who,  knowing  himself  not  to  have  any  title  to  the  pro- 
perty, has  contracted  to  sell  or  let  the  same ; 

(6)  who,  though  he  entered  into  the  contract,  believing 
that  he  had  a  good  title  to  the  property,  cannot  at  the  time 
fixed  by  the  parties  or  by  the  court  for  the  completion  of  the 
sale  or  letting,  give  the  purchaser  or  lessee  a  title  free  from 
reasonable  doubt.""^ 

Where  the  vendor  has,  to  his  knowledge,  not  got  what  he 
contracted  to  sell,  he  has  no  equity  to  enforce  against  the  pur- 
chaser.^ "  T  am  of  opinion,"  said  Romilly,  M.  R.,  "  that  when 
a  person  sells  property  which  he  is  neither  able  to  convey 
himself  nor  has  the  power  to  compel  a  conveyance  of  it  from 
any  other  person,  the  purchaser,  as  soon  as  he  finds  that  to  be 
the  case,  may  say,  '  I  will  have  nothing  to  do  with  it.'  The 
purchaser  is  not  bound  to  wait  to  see  whether  the  vendor  can 
induce  some  third  person  (who  has  the  power)  to  join  in  making 
a  good  title  to  the  property  sold."*  And  even  if  he  does  induce 
a  third  party  to  join  or  procures  a  title  before  the  time  fixed  for 


not  show  a  good  title  would  be  incon- 
sistent with  the  contract,  such  a 
notice  would  be  unavailing,  and  what- 
ever notice  of  a  d,efect  in  the  title 
might  have  been  given  to  the  pur- 
chaser, he  would  still  be  entitled  to 
insist  on  a  good  title."  Re  Glong  and 
Miller  [1883]  23  Ch.  D.,  327. 

'  In  re  Bryant  &  Birminghum  llSQff] 

44Ch.  D.,  2l8;Fry,s.  878,  p.  380.     Cf. 

S.  R.  A.,  s.  25,  ill.  (a). 


'  Mahomed  Mithu  v.  Mitsaji  Bsaji 
[1891]  15  Bom.,  657. 

"  Bellamy  v.  Debevham  [1891]  1  Ch., 
412,  1  Ames,  325  ;  Dalby  v.  PuUen 
[1829]  3  Sim.,  29,  39  ("I  cannot  think 
this  was  fair  dealing.") 

'  Forrer  v.  Nash  [1865]  35  Beav., 
167,  171.  Cf.  Tendriiig  v.  Lmidon, 
[1731]  2  Bq.  Ca.  Ab.  680;  Brewer  v. 
Broadwood,  [1883]  22  Ch.  D.,  105. 
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completion,  he  cannot  compel  specific  performance  by  the  vendee.' 
The  vendor's  obligation  to  make  a  good  title  is  not  removed  by  the 
purchaser's  knowledge  at  the  date  of  the  contract  that  the  title 
was  bad  by  reason,  e.g.,  of  a  breach  of  covenant,^  though  that 
may  sometimes  be  a  reason  for  refusing  specific  performance  to 
to  the  purchaser.^ 

Where,  however,  the  vendor  has  acted  under  a  mistake  or 
misapprehension,  he  may  be  entitled  to  more  indulgence,  and 
the  doctrine  of  equity  has  even  been  stated  to  be  that  "  when 
time  is  not  of  the  essence,  a  decree  will  be  made  against  the 
purchaser,  if  the  seller  can  make  a  good  title  at  the  time  of  the 
decree,  unless  there  has  been  bad  faith,  or  an  improper  specula- 
tion attempted."*  But  he  must  make  a  good  title,  "  a  reasonably 
clear,  marketable  title,"  about  which  there  is  not  "a  consider- 
able, a  rational  doubt."*  The  title  must  be  valid  in  fact,  and 
such  as  can  again  be  sold  to  a  reasonable  purchaser  or  mort- 
gaged to  a  person  of  reasonable  prudence  as  a  security  for  the 
loan  of  money.^  A  marketable  title,  said  Turner,  V.  C,  is 
"  one  which,  so  far  as  its  antecedents  are  concerned,  may,  at  all 
times  and  under  all  circumstances,  be  forced  upon  an  unwilling 
purchaser.'"  Therefore  it  does  not  much  advance  matters  to 
say  that  equitj'  requires  a  vendor  seeking  specific  performance 
to  show  a  marketable  title.^  It  is  more  helpful  to  be  told  that 
"  the  court  will  not  compel  a  purchaser  to  take  a  title  which 
will  expose   him  to  litigation   or  hazard.'"     So  Baron  Alderson 


Mistake  of 
vendor. 


Marketable 
title. 


»  S.  R.  A.,  s.  25,  ill.  (a) ;  Noel  v.  Boy 
[1820]  cited,  Sugden,  Y.  &  P.  217. 
This  learned  author  doubted  "  whe- 
ther there  is  any  case  in  which  a  man, 
knowing  himself  not  to  have  any 
title,  has  been  allowed  to  enforce  the 
contract  by  procuring  a  title  before 
the  report"  (ed.  12,241,  n.  (p).)  But 
see  2  ])art,  V.  &  P.,  1066,  where  it  is 
pointed  out  that  in  such  cases  the 
material  question  seems  to  be  "  whe- 
ther the  purchaser  has,  on  discover- 
ing that  the  estate  is  not  bound,  at 
once  refused  on  his  part  to  be  bound, 
or  has  continued  to  negotiate  upon 
the  footing  of  the  contract  being  still 
valid  and  subsisting."  Cf.  2  Pomeroy, 
Eq.  H.,  1330. 

*  Re    Highett    and  Bird's  Contract 
[1903]  1  Ch.,  287. 


3  Sellers  v.  Oreer,  (111.)  40  L.  R.  A., 
689. 

*  Musselman's  Appeal,  65  Pa.,  480, 
488.  Hepburn  v.  Dunlop,  1  Wheat,  179, 
196. 

"  Per  Eldon,  C,  Stapylton  v.  Scott 
[1809]  16  Ves.,  272,  1  Ames,  266-7.  Cf. 
WilUams  v.  Scott  [1900]  A.  C,  499, 
508 ;  Re  Scott  and  Alvarez's  Contract 
[1895]  2  Ch.,  603,  613. 

=  Ai  oore  v.  Williams  [1889]  115  N.  Y., 
586,  2  Keener,  1151. 

'  Pyi-fee  V.  Waddingham  [1850]  10 
Hare,  1,  1  Ames,  270. 

'  Pomeroy,  S.  P.,  292. 

'Per  Turner,  V.  C,  "Every  pur- 
chaser of  land  has  a  right  to  demand  a 
title  which  shall  put  him  in  all  reason- 
able security  and  which  shall  protect 
him^    from     anxiety,    lest    annoying. 
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Doubtful 

title. 


Question  of 
law. 


said,  "  T  quite  agree  that  a  purchaser  ought  not  to  be  compelled 
to  take  such  a  title  as  on  a  reasonable  ground  might  be  litigated  ; 
but  then  there  must  be  a  reasonable,  decent,  probability  of 
litigation."'  Where  the  contingency  of  an  attack  upon  the 
title  is  very  remote,  the  court  may  deem  the  title  marketable.^ 
In  the  words  of  an  American  judge,  "  There  must  doubtless 
be  a  real  question  and  a  real  doubt.  But  this  situation  eixisting, 
the  purchaser  should  be  discharged."^  And  the  reason  is  that 
it  is  impossible  to  measure  a  flaw  in  a  title  by  a  money  standard.* 

It  has  been  said  that  every  title  is  good  or  bad,  and  the 
court  ought  to  know  nothing  of  a  doubtful  title.^  But  in  an 
action  for  specific  performance  of  a  contract  for  sale,  parties  in- 
terested in  denying  oc  disputing  the  validity  of  the  vendor's 
title  are  not  impleaded,  and  a  judgment  passed  in  such  a  cause 
cannot  operate  in  rem  and  will  not  be  res  judicata  as  against 
them.  How  can  then  the  court  adjudicate  satisfactorily  upon 
objections  behind  the  back  of  persons  who  may  raise  and 
support  them  ?^  And  since  the  court  has  to  administer  a 
discretionary,  if  not  extraordinary,  relief,  why  should  it  force 
a  lawsuit  upon  an  unwilling  purchaser?'  He  is  therefore 
entitled  to  resist  specific  performance  where  there  are  claimants 
adverse  to  the  vendor  and  their  claims  are  not  purely  illusory 
nor  manifestly  unmaintainable.^ 

The  doubt  affecting  a  title  may  be  about  a  matter  either 
of  law  or  of  fact.     If  a  question  of  law,  it  may  arise  iipon  the 


if  not  successful,  suits  be  brought 
against  hlru  and  probably  take  from 
Mm  the  land  upon  which  money  was 
invested.  He  should  have  a  title 
which  should  enable  him,  not  only  to 
hold  his  land,  but  to  hold  it  in  peace, 
and  if  he  wishes  to  sell  it,  to  be  rea- 
sonably sure  that  no  flaw  or  doubt  will 
come  up  to  distrub  its  marketable 
value."  Pyrke  v.  Waddingliam,  supra. 
Dobbs  V.  Norcross,  24  N.  J.  Eq.,  327  ; 
3  Parsons,  Con.  348. 

1  Gattell  V.  Corrall  [1840]  4  Y.  &  C. 
Ex.,  228,  237.  Cf .  Lyddall  v.  Weston 
[1739]  2  Atk.,  19  ;  Grosser  v.  Blank,  HO 
La.,  493  ;  2  Williams,  V.  &  P.,  1007. 

'  Empire  Realty  Corp.  v.  Sayre 
[1905]  107  N.  Y.,  Ap.  D.,  415,  2  Scott, 
365. 

'  Per  Andrews,  J.,  Fleming  v.  Burn- 
ham  [1885]  100  N.  Y.  1,  2  Keener,  1141. 


■*  Langdell,  Eq.,  J.,  58  ;  Pomeroy,  S. 
P.,  s.  347. 

=  S!o23er  v.  Fish  [1813]  2  V.  &  B.,  145, 
149  (Grant,  M.  R.). 

°  Cook  V.  Dawson  [1861]  3  DeG.  P.  * 
J.,  127,  130.  Fry,  s.  881,  pp.  381-2: 
"  The  court,  when  fully  informed,  must 
know  whether  a  title  be  good  or  bad  ; 
when  partially  informed,  it  often  may 
and  ought  to  doubt."  Cf.  Cooper  v. 
Denne  [1792]  4  Bro.  C.  C.  80  ;  Sheffield 
V.  Lord  Mulgrave  [1795]  2  Ves.,  526 ; 
Fleming  v.  BurWiam  [1885]  100  N.  Y.  1, 
2  Keener,  1140 ;  Hunting  v.  Damon 
[1894]  160  Mass,  441,  2  Keener,  1158. 

'  Rose  V.  Galland  [1800]  5  Ves.,  186, 
187  ;  Sharp  v.  Adcock  [1828]  4  Russ., 
374  375 

''Ahmedbhai  v.  D.  M.  Petit  [1911] 
13  Bom.,  h.  R,,  1061. 
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words  of  a  statute,  or  it  may  involve  some  peculiar  doctrine  of 
personal  or  territorial  law,  or  it  may  be  concerned  with  the 
true  construction  and  legal  operation  of  a  written  instrument. 
If  the  question  is  one  of  general  law,  or  one  of  construction  that 
turns  on  a  general  rule  of  interpretation,  the  court  will  be  dis- 
posed to  determine  it.'  But  in  making  an  examination  of  the 
question,  the  court  should  have  regard  not  for  its  own  opinion 
only,  but  it  should  take  into  account  what  the  opinion  of  other 
competent  persons  might  be.^  Specific  performance  will  not 
therefore  be  decreed  "  if  there  is  a  reasonable  ground  for  saying 
that  the  question  is  not  settled  by  previous  authorities,  or  if 
there  are  decisions  or  dicta  oi  weight  which  show  that  another 
judge  or  another  court  having  the  question  before  it  might 
come  to  a  different  conclusion."^  And  where  the  document 
is  ill-expressed  and  inartificial,  doubt  will  more  readily  be 
acknowledged.*  English  decisions  have  not  in  recent  years 
been  uniform,  but  in  view  of  illustration  {b)  to  section  25, 
Specific  Relief  Act,^  I  apprehend,  one  may  safely  say  that  where 
a  superior  court  has  expressed  an  opinion  upon  a  point,  there  is 
not  much  room  for  judicial  doubt ;  otherwise,  where  two  courts  of 
co-ordinate  jurisdiction  have  differed.  But  the  adverse  decision 
of  an  inferior  court  will  not  always  render  a  title  doubtful,^  for 


'  Per  James,   L.J. :    "  As   a  general  that  another  court  would  not  adopt 

rule    and   almost    universal  rule,  the  another  conclusion."     Re  Thuckwray 

court  is  bound  as  much  between  ven-  and  I'oK/ig,  supra. 

dor  and  purchaser,  as   in  every  other  '  Alexander  v.  Mills,  supra  ;  hincoln 

ease,  to  ascertain   and  determine  as  it  \.  Arcedeckne  [1844]!  Coll.,  98;  Cook 

best  may  what  the  law  is,  and  to  take  v.  Dawson,  supra, 

that  to  be  the  law  which  it  has  so  as-  '  "  A  bequeaths  his  land  to  trustees, 

eertainedanddefcermiiied."  Alexander  declaring   that  they   may  sell  it  with 

V.  Milts  [1870]  6  Ch.,    124,    131.    Per  the  consent  in  writing  of  B.  J«  gives  a 

Chitty,  J. :     "1   take   it  as   a  general  general  prospective  assent  in  writing 

principle  of  law  with  regard  to  spe-  to  any  siile    which  the  trustees  may 

ciflo  performance,  that  the  court  does  make.     The  trustees  then  enter  into  a 

decide  on  general  matters  of  law  about  contract  with  0  to  sell   him  the  land, 

which   there  cannot  be   fairly  said  to  C  refuses  to   carry  out  the   contract, 

be  any  judicial  doubt."   Re  Thuckwray  The  trustee^  cannot  specifically   en- 

and   Young  [1888J   40   Oh.   D.,   34,  38  force  the  contract,  as,  in  the  ab-ence 

Pomeroy,  S.P.,294  ».  of  B's  consent  to  the  particular  sale 

"^  Per   Turner,  VC,   Pyrke  v.   Wnd-  to  0,  the  title  which  they  can  give  C  is, 

dingham,    supra.        Palmer    v.    Locke  as  the  Uw  stands,  not  free  from  rea- 

[1881]  18  Ch.  D.,  381.  sonable  doubt."  Cf.  Hawkins  v  Kemp 

^  Per    Emery,   V.O.,    TAppincntt    v.  [1803]  3  East,4l0  ;  Lewin,  Tciists,  502  ; 

Wikoff,  54   N.  J.,  Bq.,    107,  120,  citing  Reile  v.  Oakes   [1864]  4  DeG.  J.  <&  S., 

Chitty,  J.,  who  also  said,  "The  court,  505. 

I  take  it,  must  feel  such   confidence  '  Cf.  Collier  v.  M'Bean,  [1865]  1  Ch., 

in  its  own  opinion  as  to  be  satisfied  81, 

46 
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the  judge  of  the  appellate  court  woald  still  be  bound  to  exercise 
his  own  discretion  and  decide  according  to  his  own  judgment.' 
^Question  of  Wlieie  it  is  a  question  of  fact  which  gives  rise  to  a  doubt 

as  to  the  title,  the  fact  may  or  may  not  admit  of  satisfactory 
proof.^  It  may  be  a  positive  fact,  which,  by  reason  of  lack 
of  evidence,  has  not  been  satisfactorily  proved.^  It  may  be  a 
negative  fact,  e.g.,  absence  of  notice  of,  say,  an  incumbrance^ 
or  a  defect  in  tlie  title, ^  which  it  is  never  easy  conclusively 
to  prove.  Circumstances  may  raise  a  presumption  in  favour 
ol^  or  against'  the  title.  But  tlie  court  will  apparently  not  act 
upon  mere  suspicion.*  There  is  always  a  presumption  against 
fraud  and  mala  fides.  A  purchaser,  howevei',  is  not  bound  to 
take  a  title  which  he  can  defend  only  by  a  resort  to  paror  evi- 
dence, which  time,  death  or  some  other  casualty  may  place 
beyond  his  reach.' 

I  have  already  dealt  with  cases  of  defect  in  the  title  which 
a  purchaser  may  disregard  or  claim  compensation  for.'"     But  if 
fnrmt'Ifr.i'^'''    ^^^  purchascr  be  unwilling  to  complete  with  an  abatement,  he 
may  resist  specific  performance  on  the  ground  of  want  of  title, 

(i)  when  the  estate  is  (a)  of  different  tenure,"  or  {bj  is  held 
in  a  different  manner,'^  or 

(ii)  when    no    title  can    be  shown   (n)   to  the  extent  of  the 


Cases  where 
purchaser 
may  resist 


formance. 


'Per  Lord  St.  Leonards,  She'ppard  v. 
Doolau  [1842]  3  T)e.  &  War.,  8.  Beioley 
V.  Carter  [1869]  4  Ch.  230;  Osborue  v. 
Rowlett  [1880]  13  Ch.  D.,  781  (Jessel, 
M.R.).  In  any  case,  it  is  only  the  prin- 
ciple of  a  decision  which  binds,  and 
even  then  it  is  for  the  subsequent 
court  to  say  if  it  is  a  right  principle 
and  applicable  to  the  facts  of  the  case. 
Cf  Quiiinv.  Leathern  [1901]  A.C.,  495, 
506. 

2  Fry,  s.  889,  p.  385, 

=  S.  R.  A.,  s.  26,  ill.  (c)  ;  "  A  being 
in  possession  of  certain  land,  contracts 
tu  sell  it  to  Z.  On  enquiry,  it  turns 
out  that  A  claims  the  laud  ns  heir  of  B, 
who  left  the  country  several  years 
before,  and  is  generally  believed  to  be 
dead,  but  of  whose  death  there  is  no 
sufficient  proof.  A  cannot  compel  Z 
specifically  to  perforin  the  contract.  ' 
Smith  V,  Ueatli,  [IS20]  5  Madd.,  371. 

■>  Freer  v.  He.<se  [1855]  4  UeG.,  M. 
&  G.,  495. 

'  Ue  Handman  &  Wilcox  [1902] 
I  Ch.,  599. 


•  Prosser  v.  Wutts  [1821]  6  Madd., 
59  ;  Cmiston  v.  Muckleiv  [1828]  2  Sim., 
242. 

'  Warde  v.  Dixon  [1859]  28  L.  J., 
Ch.,  315. 

'  Green  v.  Pulsford  [1829]  2  Eeav., 
70;  at'Queen  v.  Farquliar  [1805]  11 
Ves.,  467.  The  dictum  of  Leach,  V. 
C.,— "  assuming  the  deed  not  to  be 
fraudnlent  ex  jiir-.ie,  it  still  may  be 
avoided  by  circumstances  extrinsic, 
which  it  is  neither  in  the  power  of 
the  pnrchasers  nor  of  this  court  to 
reach," — in  Hartley  v.  Umith  [1819] 
Buck,  Bankr.  C.,  368,  380,  must  not  be 
pushed  too  far,  Oattell  v.  Corrall 
[1840]  4  Y.  &  C,  Ex.,  228,  2i:6.  But  see 
2  Williams,  V.  &  P..  lUU. 

°  Moore  v.  Williums  [1889]  115  N.  Y., 
536,  2  Keener,  1150. 

'"S.R.A.,  ss.  14,  15;o«tp,  181. 

"  Drewe  v.  Corps  [1803]  9  Yes.,  368  ; 
Vouroiwer  v.  Bliss  [1805J  11  Yes.,  458. 

"  Mudeley    v.  Booth    [1848]  2  DeG. 
&  S.,  718  ;  Sugdon.  Y.  &  P.,  299, 
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interest  contracted  for,'  or  (h)  to  a   material  part  of  the  estate,* 
or  (ci  to  one  of  two  estates  solcl,^  or 

(iii)  where  incumbrances  or  liabilities  exist  which  will  inter- 
fere with  the  enjoyment  of  the  estate/  or 

(iv)  where  other  matters  exist  which  (a)  increase  the  lia- 
bility of  the  purchaser,^  or  {b)  affect  the  enjoyment  of  a  material 
part.^ 

Where  the  defendant  did  not  bargain  for  an  estate  fettered 
by  a  perpetual  restriction  upon  the  enjoyment,  but  for  an  abso- 
lute and  unqualified  ownership,  and  if  that  which  is  offered  to 
him  is  not  that  which  he  bai-gained  for,  and  is  incapable  of  being 
made  such,  he  ought  not  in  equity  to  be  compelled  to  accept  it.' 
Whe.re,  however,  the  restriction  is  inoperative,  the  plaintiff  may 
have  a  decree  for  specific  performance.® 

Tlie  above  is  the  result  of  a  careful  analysis  of  English  cases 
made  by  Mr.  Dart.'  But  as  those  cases  will  often  be  found  to 
turn  upon  peculiarities  of  the  real  property  law  of  England,  I 
abstain  from  further  discussing  them  here. 

The  right  of  a  purchaser  to  repudiate  the  contract  on  account  Purchaser's 
of  a  defect  in  title  which  the  vendor  cannot  remove,  says  Parker,  repudiate 
J.,  is  merely  an  equitable  right  arising  out  of  want  of  mutuality 
and  affecting  the  equitable  remedy  bjj^  way  of  specific  per- 
formance, and  is  distinct  from  the  legal  right  of  rescission.  The 
right  of  repudiation  must  be  exercised  as  soon  as  the  defect  is 
ascertained  ;  and  if,  after  ascertaining  it,  the  purchaser  continues 
to  treat  the  contract  as  subsisting,  he  does  not  retain  the  right 
to  repudiate  at  any  subsequent  moment  he  may  choose,  and 
must  give  the  vendor  a  reasonable  time  to  cure  the  defect.  If 
a  decree  for  specific  performance  has  been  obtained,  there 
can  a  fortiori  be  no  repudiation,  so  long  as  the  decree  is  not 


»  Dulbi)  V.  Pullen  [1830]   1  Russ.  & 
M.,  296  ;  Itoffey  v.  SluiUcross  [1«1M]  4 


Buller  [1886]  16  Q.  B.  D.,  778  ;  Sugden, 
V.   &   P.,   3U-2,  321,   Cf.   Wptmore    v. 


Madd,  227;  Westoii  v.   SawgB  [1879]      Bruce  [1890]   118  N.  Y.,  319,  2  Keener" 
10  Cli.  ft.,  7;i6  ;  Sugden,  V.  &  P.,  308.  1136.  ' 


2  Portrmm  v.  Mill  [182B]  2  Russ., 
570;  Brewer  v.  Bruwit  [1884]  28  Ch. 
D  ,  309  ;  Sugden,  V.  &  P.,  316. 

3  Preudergast  v.  Eyre  [1828]  2 
Hog,  78, 81. 

'Jones  V.  Bimmer  [1880]  14  Ch.  D., 
588;  Beywood  v.  MaliaH'eu  [1888]  25 
Ch.  I>„  357  ;  Notthu/ham  Brick  Co.  v. 


'  i\ouaWe  V.  Flight  [1844]  7  Beav., 
521;  Cresswell  v.  Davidson  1 1886  \  56 
L.  T.  811.  ■' 

•  Sugden,  V.  &  P.,  315. 

'  Per  Thayer,  J..  Lesley  v.  Morris 
[1873]  9  Pa.,  110,  2  Scott,  878. 

'  MiUburn  v.  Lyons  [1914]  1  Ch.,  34 

'  2  Dart,  V.  &  P.,  1086-90. 
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(i)  nefen- 
dant  unable 
to  perform 
contract. 


discharged.'  It  is  proper  to  note  here  that  courts  of  law  in  Eng- 
land did  not  always  adopt  the  equitable  doctrine  regarding 
unmarketable  titles.^  But  in  India  there  is  no  conflict  of  juris- 
diction, and  consequently  where  a  court  thinks  fit  to  deny 
specific  performance  on  the  ground  that  the  title  is  doubtful 
and  unmarketable,  it  will  not,  I  believe,  permit  the  vendor  to 
retain  the  purchase-money  because  the  title  is,  in  fact,  good,^ 
The  court  will  proceed  upon  the  same  principles,  whether  the 
relief  sought  be  legal  or  equitable. 

(i)  Inaapacity  of  Defendant. 

Where  the  defendant  is  not  in  a  position  to  perform  his 
part  of  the  contract  when  called  upon  to  do  so,  it  is  obvious 
that  no  court  will  stultify  itself  by  passing  an  empty  decree. 
There  is  no  question  of  justice  or  injustice  here,  the  court  simply 
cannot  help  itself.  It  can  award  damages,  but  not  compel  specific 
performance.*  The  defendant  may  have  contracted  to  sell 
certain  property,  but  he  has  it  not.  He  may  never  have  had 
it,°  or  he  may  have  sold  it,^  or  he  may  have  lost  it.'  In  any 
case,  a  decree  for  specific  performance  against  him  will  be 
brutum  fulmen.  And  it  does  not  matter  that  he  is  the  author 
of  his  own  incapacity.  "Put  the  extreme  case  of  a  vendor 
burning  a  title-deed,"  said  Kindersley,  V.C,  "  the  court  could 
not  make  a  decree  that  he  should  deliver  it  up,  and  be  im- 
prisoned if  he  does  not."  ^  It  should  be  noted,  however,  that  a 
contract  to  perform  something  which  the  defendant  at  the  time 
was  not  in  a  position  to  do  is  not,  in  the  absence  of  fraud, 
necessarily  invalid.'  If  he  subsequently  acquires  the  power 
to  perform  it,  he  must  do  so."     "  A  perfect  title  by  the  vendor," 

°  Columbrine  v.  Chichester  [1846] 
2  Ph.,  27. 

"  Denton  v.  Stewart  [1786]  1  Cox. 
258. 

'  Hallett  V.  Middleton  [1826]  1 
Russ.,  243. 

»  Seawell  v.  Webster  [1860]  29  L.  J., 
Ch.,  73. 

°  Cf.  Hibblethwaite  v.  M'Moriw. 
[1839]  5  M.  &  W.,  462;  Broiime  \. 
Warner  [1808]  14  Ves.,  412  ;  Walker  v. 
Barnes  [1818]  3  Madd.,  247.  I'ome- 
roy,  S.  P.,  385. 

'"  Uolroyd  v.  Marshall  [1862]  10  .H.t. 


^Hulkett  V.  Earl  Dudley  [1907]  76 
L.J.,  Cli.,  330. 

2  Sugden.,  V.  &  P.,  400. 

'  Cf.  Moore  v.  Williams,  supra,  2 
Keener,  1155. 

-  Oreeii  v.  Smith  [1738]  1  Atk.,  572. 
Per  Walton,  J.,  "A  court  of  equity 
will  never  knowingly  decree  an  im- 
possibility; it  will  never  knowingly 
require  a  party,  under  the  pains  and 
penalties  of  perpetual  imprisonment, 
to  do  an  act  which  it  is  out  of  his 
power  to  do."  Snell  v.  Mitchell,  65 
Me.,  48,  50. 
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said  Ear],' J.,    '';isrio   part  of  the  vendee's  cause  of  action,   he 

isijust  as  much  entitled  to  the  equitable  relief,   and  the  equity 

court  is  just  as  competent  to  give  it,    whether   the   title   of  the 

vendor  was  perfected  before  or  after   the  commencement  of  the 

action."*     And  it  should  be   remembered    that  it  is  not  enough 

for  the  defendant  to  show   that  he  cannot   perform  his  promise 

literally.     If  he  can   perform  it  substantially,   equity  will  grant 

execution  ey  pres}     Where,  e.g.,  a  person   who  had    contracted 

to  build  and  maintain  a  bridge  on  the  Tyne,    built  one   which 

was  washed    away   by  flood,   and   it   appeared   that  no   bridge 

could  be  maintained  on  the   particular   site,    he  was   permitted 

to  build  a  bridge  on  a  neighbouring  and   securer  site.^     Where 

a  person  agreed  to  sell  certain    specified   shares  of  a  corporation 

to  the  plaintiff,   and  afterwards  sold    these  shares  to  a  hovd  fide 

purchaser,  but  had  other  shares  left  upon  his  hands   enough  to 

fill  the   contract  with   the  plaintiff,  the  latter  was   granted   a 

decree  for  specific  performance*.     So  long  as  the  vendee  receives 

the  proper  number  of  shares  in  the  same  corporation,  it  does  not  ,-,: 

apparently  matter  that  he  does  not  receive  the  specific  shares 

contracted  for.* 

Upon  this  ground  of  incapacity,  a  vendor,  who  cannot  make    vendor's  in- 

out.  a  good  title   to  the  property  he  has  contracted  to  convev     ^^ii'ty*?, 

.  .  ''      convey.  "  -- 

has  sometimes  been  allowed  to  resist  a  claim  for  specific  per-  ;  in 

formance.^  It  has,  e.g.,  been  said  that,  in  the  absence  of  mis- 
representation ov  misconduct,  the  general  rule  is  that  where.,  a 
person  is  jointly  interested  in  an  estate  with  another  person 
and  purports  to  deal  with  the  entiretj^  specific  performance  will 
not  be  granted  against  him  as  to  his  share.':    But  the  question 


0.,  191;  Carney  Mitchell  [1846]  15 
L  J.,  Ch.,  387.  See  Williston's  article, 
"■Transfer  of  After-acquired  Personal 
Property,"  19  Harv.  Law  Review,  557. 
Of.  BansWmr  v.  Hant  Lai  [1887]  10  All. 
133. 

1  Halfey  v.  Lynch  [1894]  14S  N.  Y., 
241,  2  Keener,  1218  (vendor's  title  was 
defectivie  at  commencetnent  of  trial, 
but  became  perfect  pending  trial  >. 

arpry,  s,  100l,p.,433. 

*  Errington  v.  Aynesly  [1882]  Bro. 
CO.,  341.  : 

■•  Draper  v.  Stone,  71  Me.,  175. 

'  Hariienbergh   v.   Bacon,  SS  Calif., 


346. 

'  Of.  Thomas  v.  Bering  [1837]  1 
Keen,  729;  Avery  v.  Griffin  [Ib681  6 
Eq.,  606. 

'  Lumley  v.  Ravenscroft  \_lfiS5']  10. 
B.,  6S-5.  Uut  see  Booper  v.  Smart 
[1874]  18  Bq.,  68;-f,  2  Keener,  1204; 
Biirrow  v.  Scammell  [1881]  19  Ch.  T)., 
175;  Hexter  v.  I'euree  [1000]  1  Oh., 
341.  See  also  Morllock  v.  Biiile'r 
[1804]- -10  Ves.,  31&.  Of.  Gomwdtt  V. 
Apathsuhaya,  [1912]  22  M.-L.-J^iR. 
257  ;  JaduM.  Adul  [1912]  U  I.  C,  892! 
The  CaliforniaCourt  holds  that,  wllesb 
a  contract  to  convey  land  ovvned  By 
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seems  to  be  really  governed  by  sections  14  and  15,  Specific 
Relief  Act,  here,  and  this  defence  will  not  apparently  be 
favoured/  unless  impossibility  to  enforce  the  court's  decree,^  or 
material  mistake  on  the  vendor's  part^  can  be  established.  I 
have  discussed  some  of  these  cases  before,  and  the  result  of  the 
authorities  I  may  novir  state  in  Mr.  Dart's  words  :  "  Except 
where  there  is  a  good  defence  on  the  ground  of  hardship,  mis- 
take, or  injury  to  third  parties,  the  court  will  insist  on  a 
vendor  making  good  his  contract  to  the  extent  of  his  ability, 
and  on  his  submittting  to  a  proportionate  reduction  of  the 
purchase-money,  if  the  purchaser  was  ignorant  of  the  defect  at  the 
date  of  the  contract,''  and  is  willing  to  complete  on  these  terms ; 
and  that,  in  applying  this  rule,  no  distinction  will  be  drawn 
between  cases  where  a  vendor  has  contracted  to  sell  an  entire 
estate,  when  he  has  only  part  of  it,  and  cases  where  he  has 
contracted  to  sell  undivided  shares  in  the  estate,  and  has  not 
so  many  shares  as  he  contracted  to  sell."  ^ 

The  court's  power  is  thus  limited  by  the  defendant's  ability 
to  perform.  But  mere  poverty  is  not  an  inability  which  any 
court  can  recognize  ;  inability,  therefore,  is  never  an  excuse  for 
not  performing  a  decree  for  payment  of  money.^ 

Where  a  contract  is  in  the  alternative,  the  promisor  may 
elect  to  perform  one  of  the  alternatives.  On  such  election,  the 
contract  becomes  single,  and  supervening  impossibility  may 
excuse  non-performance.'  But  before  such  election,  the  im- 
possibility of  one  alternative,  whether  original^  or  superinduced 
by  act  of  some  stranger'  or  even  of  God,'°  will  not  excuse  per- 
formance of  the  other  and  possible  alternative.  The  question 
is  really  one  of  intention,  and  if  the  intention  of  the  parties  is 


tenants  in  common,  fails  to  bind  one 
of  them,  the  other  cannot  be  compel- 
led to  convey  his  own  undivided 
share,  Oiseii  v.  Lovell,  91  Calif.,  506; 
Pomeroy,  S.  P.,  387  ii 

^  Browne  v.  Warner,  supra,  413. 

*  Seawell  v.  Webster,  supra. 

3  wnUiums  V.  Bland  [1840]  2  Ool., 
575,  and  other  cases  cited  in  2  Oart, 
V.&P.,  1074. 

'  But  knoweldge  is  not  always  fatal 
to  a  claim  for  abatement,  2  Dart,  V.  & 
P.,  1084-5.    Neither  s.  14  nor  s.  15,  S. 


R.  A.,  says  anything  about  knowledge 
or  notice. 

'  2  nart,  V.  &P,  1081. 

"■  Langdell,  Eq.  J.,  53. 

'  Brown  v.  lioyal  Insurance  Co. 
[1850]  I  El.  &  El.,  853. 

*  Himmonds  v.  Swaine  [1809]  1 
Taunt,  549. 

°  Oreniiingham  v.  Ewer  [1596]  Oro. 
Bliz.,  896,78B.  R.,64l. 

»°  atndliolmes  v.  Mandell  [1697]  1 
Ld.  Raym  ,  279,  explg.  Laughter's  case 
[1595]  5  Co.  Rep.,  21  b,  77  E.  R.,  82. 
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clear  that  one  of  them  sliaU  do  a  certain  thing,  but  he  is  allow- 
ed his  option  to  do  it  in  one  or  other  of  two  modes,  where  one 
of  these  modes  ceases  to  be  practicable,  he  is  bound  to  perform 
it  in  the  other  mode.  Where,  therefore,  a  father,  at  the  time 
of  his  daughter's  marriage  promised  to  leave  her,  at  his  death, 
an  equal  portion  with  his  other  children,  Kindersley,  V.O.,  held 
that  the  prior  death  of  the  daughter  did  not  discharge  the  pro- 
mise, and  that  her  husband  was  entitled  to  claim  an  equal  share 
in  the  residuary  estate  of  the  father  (since  deceasedj.^  Where, 
however,  the  obligee  himself  disables  the  obligor  from  perform- 
ing one  part  of  a  contract  in  the  alternative,  the  law  discharges 
hina  from  the  other  part.^ 

(j)  Plaintiff's  Conduct  disentitling  him  to  Relief. 

There  are  few  cases  ia  which  a  court  of  equity  will  insist 
on  the  maxim  that  he  who  seeks  equity  must  do  equity,  with 
more  rigour  than  in  those  for  specific  performance.^  A  plaint- 
iff, therefore,  who  seeks  the  assistance  of  this  court  must 
show,  first,  that  he  has  discharged  or  is  willing  to  discharge  all 
the  obligations  that  lay  upon  him,  and,  next,  that  no  laches  is 
imputable  to  him.  The  terms  of  a  contract  performable  by 
the  plaintiff  may  be  of  two  kinds,  vis.,  some  that  have  to  be 
performed  before  the  other  side  can  be  called  upon  to  fulfil 
his  promise,  and  others  that  ma-y  have  to  be  subsequently 
performed.*  The  actual  performance  of  or  a  readiness  to 
perform,  the  former  must  be  shown,  and  an  offer  to  perform 
the  latter  must  be  made.^  If  the  plaintiff's  obligations  have 
been  disregarded,  or  are  incapable  of  being  substantially  carried 
out,  a  court  of  equity  will  not  interfere  in  his  behalf.^  The 
defendant  may   therefore   plead   and    prove   that  the  plaintiff 


(j)  Plaintiff's 

inequitable 

conduct. 


'  Bnrkworlh  v.  Young  [1856]  4  Drew 

1.  Distinguish  Jones  v.  How  [1848-50] 
7  Hare,  267,  9  C.  13.,  1. 

''  Greunirigham  v.  Eirer,  supra. 
"  Per  Sargent,  J.,  Eastmnii  v.    Phi- 
mer,  46  N.  H.,  4H4 ;  Waterjiian.  576,   n. 

2.  As  to  this  maxim,  see  Hiinsnn  v. 
Keatiiiy  [1844]  4  Hare,  1  ;  Gibson  v. 
Goldsmidt  [1854]  5  DeG.  M.  &  G., 
757. 

■•  Wells  V.  Smith  [183.S]  2  Edward, 
Ch.,  78,  2  Scott,  317  (conditions  prece- 


dent and  subsequent  discussed)  ; 
Griggs  v.  Lundis  [1870]  2  N.  J.,  Bq., 
494.. 

'  Fry,  s.  922,  p.  404 ;  Walker  v. 
Jeffreys  [\8H]  1  Hare,  341;  More  v. 
Hkidmoie,  6  Litt.,  453.  Cf.  Bodwell  v. 
Bodwell  [1894]  86  Ver.,  101,  2  Keener, 
1174. 

•  Marble  Co.  v.  Ripleij  [1870]  10 
Wallace,  339.  Srikrislian  v.  P.  N. 
Bank  [1913]  149  P.  L.  R. 
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has  forfeited  his  rights  under  the  contract  by  his  conduct  in 
respect  of  the  estate  or  towards  the  other  party.*  He  may,  e.g., 
have  violated  any  essential  term  of  the  contract  that  on  his 
part  remains  to  be  performed,^  he  may  have  done  acts  in 
contravention  of  or  at  variance  with  the  contract  and  tending 
to  subvert  the  relation  established  by  it,^  or  he  may  have 
refused  to  fulfil  some  stipulation  on  his  part,  which  adds  to 
the  contract,  but  which  was  a  part  of  the  inducement  to  it.^ 
A  vendee  of  land,  who  has  announced  that  he  would  not  per- 
form, cannot  subsequently  have  specific  performance  against 
the  vendor  who  has  acquiesced  in  the  breach  of  contract  and 
has  made  improvements  on  the  property  and  leased  it  to  others,® 
So  will  specific  relief  be  denied  to  the  vendee  if  he  refused  to 
perform  the  contract  on  his  part,  unless  the  vendor  would  do 
what  in  equity  he  was  not  bound  to  do,  and  the  vendor  subse- 
quently sold   the   premises   to   another.^      And    the   acts   with 

which  the  plaintiff  is  charged  may  be  either    of   omission    or  of 
Aotsofomis-  .     .     ^  , 

sioii  and  Commission.     Where,  e.gi.,  the  vendor  of  a  house   and   garden, 

after  contracting  to  sell  tiie  same,  fells  some  ornamental  trees 
which  formed  a  material  element  in  the  value  of  the  property 
as  a  residence,  he  cannot  enforce  specific  performance  of  the 
contract,  for  he  can  no  longer  give  to  the  purchaser  that 
which  was  substantially  the  subject-matter  of  the  contract.' 
So  generally  in  cases  of  leases,  where  the  would-be  tenant  has 
committed  some  act  involving  a  forfeiture,  the  court  will  refuse 
to  create  a  legal  relation  which,  if  created,  would  be  immediate- 
ly dissoluble.^  If  the  contract  is  such  that  the  plaintiff,  by 
reason  of  his  acts,  is  liable  to  be  deprived  of  the  benefit  of  it  in 
case  it  were  enforced,  it  would  be  an  idle  ceremony  for  the 
court  to  enforce  it.'  Where,  therefore,  a  person  holding  land 
under  a  contract  for   a  lease,   commits  waste  or   treats  the  land 


commission. 


•  2  Dart,  V.  &  P.,  1099.  308,  2  Keener,  1169. 

•  S.  K.  A.,  s.  24  (b).  '  Mageunis  v.  Fallon  [1829]  2  Molloy, 
sPry,  s.  957,  p.   417.  Srish  Chandra  561,  584,2  Keener,   1128;   S.  R.  A.,  s. 

Boyv.   Uanomali,  Hai  [1904]   2    A.  L.  24,  ill.  2  to  el.  (b). 

J.  K.  31,31  Cal.,  584,  P.O.  '  Gregory  v.    Wiisoii  [1852]  9  Hare, 

■■  S.  R.  A.,  s.  26  (c).  683,  087  (Turner,  V.  C). 

'  Uapwood  V.  McOausland,  120  Iowa,  '  Lewis    v.   Bond    [1853]    18  Beav., 

218.  85,  87  (Romilly,  M.  R.) 

•  Pyatt  V.  Lyons  [1893]  51  N.   J.  Eq. 
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in  an  unhusbandmanlike  manner,  he  cannot  enforce  specific 
performance  of  the  contract.^  So,  where  a  contract  for  the 
renewal  of  a  lease  provided  that  the  demised  premises  should 
be  used  "  strictly  as  a  private  dwelling,  and  not"  for  any  public 
or  objectionable  purpose,"  and  the  assignee  permitted  them  to 
be  occupied  for  a  public  board ing-liouse,  specific  performance 
was  refused,  although  it  was  shown  that  the  lessor  had  consent- 
ed to  its  being  used  in  connection  with  a  school  for  young 
ladies."  But  a  gross  and  wilful  breach  of  a  covenant  must  be 
shown,'  and  if  the  lessor  insists  upon  his  covenant,  it  is  no 
defence  to  prove  that  he  has  sustained  no  damage.*  So,  again, 
where  A  contracts  to  let,  and  B  contracts  to  take,  an  unfinished 
house,  B  contracting  to  finish  the  house  and  the  lease  to  contain 
covenants  on  the  part  of  A  to  keep  the  house  in  repair,  and  B 
finishes  the  house  in  a  very  defective  manner,  he  cannot -enforce 
the  contract  specifically,  though  A  and  B  may.  sue  each  other 
for  compensation  for  breach  of  it.^  To  finish  a  house  means  to 
finish  it,  so  that  the  house  shall  be  in  proper  repair.® 

Similarly,  where   a   grantor    has    made    an    unlawful    and    9.^^^'  ^. 

•' '  °  illustrations. 

fraudulent  re-entry,  he  cannot  ask  for  specific  performance. 
So,  where  property  was  sold  upon  the  condition  that  the  vendee 
should  be  put  into  immediate  possession,  but  dispute  having 
arisen  as  to  the  title  to  twelve  acres  sold,  the  vendors  turned 
the  vendee  out  of  possession  and  thus  deprived  him  substantial- 
ly of  the  benefit  which  he  should  have  obtained  upon  the 
contract,  the  conduct  of  the  vendors  was  held  to  be  a  bar  to 
their  subsequent  suit  for  specific  performance.  The  question. 
Lord  Eldon  said,  was  simply  this  :  "  Whether  the  vendors  can 
insist  that  the  purchaser  shall  specifically  execute  the  contract, 
when,^  if  he  were  to  specifically  execute  the  contract,  it  is 
rendered  impossible  for  him  to  have  the  full   benefit   intended 

.1  "S.R.A.,  s.  24,  ill.  3  to  cl.  (b) ;  Goiir-  ■•  hill  v.  Barclay  [1811]  18  Ves.,  56. 

lay\.  liiikeof  Somerset    [1815]   1   V.  Of.  Doherty  v.  AUman  [1878],  3  A.  C, 

&  B.,    68.   Cf.     Thompson  v.    Ouyon,  709,719. 

[1831]  5  Sim.,  65.  '  S.R.A.,  s.   24,  ill.   4tocl.  (b);   Til- 

'  Gannett  \.  4!bree  [1869]  103  Mass.,  desley  v.    Olarkson   [1862]   SO  Beav., 

372,  1  Ames,  321.  419. 

s  Parker  ,v.    Taswell  [1858]  2  IleG.  ■  Pry,  s.  926,  p  405. 

&    J.,  559,  573 ;     Gregory  v.    Wilson  '  Marble  Co.  v.  Ripley,  supra, 
supra. 
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him  bj'  the  contract,  and  tliat,  tlirough  tlie  act  of  the  vendors 
themselves."' 
Inconsistent  Jn  another  case,  Lord  Cranwortli  doubted  if  a  bill  could 

positions.  ..,•,  .«  .  «  if 

be  maintained- for  the  specinc  perlormaiice  or  an  award,  alter 
the  plaintiff  had  taken  proceedings  to  set  it  aside.'  But  the 
Judicial  Committee  has  recently  refused  to  lay  down  as  an 
abstract  proposition  that  there  is  any  necessary  inconsistency  in 
a  person,  who  has  unsuccessfully  tried  to  rescind  an  agreement, 
afterwards  claiming  performance  of  it.^ 
Ambiguous  Where   an   agreement  was  ambiguous  or  capable   of  two 

agreement.  constructions,  J essel,  M.R.,  said,  "It  would  be  a  very  singular 
thing  that  a  man  wlio  had  always  insisted  on  one  consti-uc- 
tion  of  the  agreement,  and  had  refused  to  take  possession 
because  that  was  its  proper  construction,  should  then  come  to 
a  court-  of  equity  insisting  that  the  construction  for  which  he 
had  hitherto  contended  was  wrong,  and  that  the  agreement 
had  a  totally  different  meaning,  and  should  ask  the  court  to 
attach  that  meaning  to  it,  and  grant  on  that  footing  specific 
performance,  the  granting  of  which  is  in  the  discretion  of  the 
court."*  But  the  court  of  appeal  held,  in  a  later  case,  that  the 
mere  fact  that  a  party  to  a  contract  in  writing  had  put  an 
erroneous  construction  on  it  and  had  insisted  that  it  included 
what  in  fact  it  did  not,  was  no  ground  for  saying  that  there 
was  no  contract. °  It  would  be  otheiwise  wliere  there  is  fraud. 
"1  never  will,"  said  Sugden,  L.  C,  "execute  a  contract  for  a 
plaintiff  one  way,  when  with  his  eyes  open  he  insists  in  his 
bill  on  a  different  construction  against  good  faith.  If  he 
undertakes   to   perpetrate  a  fiaud,  and  fails,  I  shall  take  care 

>  KnatchbuU   v.  Griteher   [1815-7]  1  by  tlieir  own   act,  placed   him   in   a 

Madd.,  153,  3  JVIer.     124,  17  R.K.,  35,  0  situation  different  from  tliat  iu  which 

R.  C,  668.  The  Lord  Chancellor  added,  he  was  entitled  to  stand,  by  the  torms 

"  1    cannot    see    how     it  would     be  of  that  very  contract." 

possible  for  the  vendors,   if  nothing  *  Bluckett  \.  Bates  [1865]  1  Ch.,  117, 

more  had  passed  subsequently,  to  say  2  Keener,  154. 

that  the  title  shall   be  good  as  far  as  ^  Srish   Chandra   Roy  v.  Banomali 

we  choose,    and  bad    as  far  as  we  Rat    [1904]  2  A.L.J.R.,  31,1.L.R,  31 

choose ;  you  shall  not  have. the  bene-  Cal.  584,  P.O. 

fit  of  the  original   contract,  but  you  '  Murshall  w.  Berridge[^S8\]19  Ch. 

shall  be  bound    to  take    the  estate  D.,  233.  241. 

with  a  compensation  for  so  much  of  °  P7'estoii  v.  Luck  [1884]  27   Oh.   D., 

it  to  which  we  are  unable  to  make  a  502,  507,  2  Keener,  985. 
title ;  and  to  say  this,  after  they  have. 
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that  he  fails  altogether,  and  does  not  obtain  the  aid  of  the  court 
at  all.* 

Where  the  plaintiff's  conduct  had  operated  as  a  trap  to  the    nefpndant 

.  „  ,  XT-  •!!      f  rapped  hy 

defendant,  the  latter  may  resist  specific  performance.     You  will    plaintiff's 

remember   the  case  of   Docuson  v.  Solomon,"^  where  the  vendor    """ 

of  leaseholds  renewed  an  insurance  thereon  so  as  to  expire  just 

about  the  time  of  the  completion  of  the  contract,  with  the  result 

that,  completion  having  been  delayed,  when  the  actual  time   for 

it  came  the  lease  had  become  liable  to  forfeiture.     Kindersley, 

V.  C,  refused  specific  performance  against  the  purchaser. 

If  the  plaintiff  has  become   unable    to    perform    a  material    I'laintiff 
,      .  ,  ,  ■  n  r  1         unable  to 

stipulation   under    the    contract,    specinc    performance  may    be    perform 

refused.     E.g.,  where  the  vendor  in  a  contract  for  sale  of  a  house    ^t^pu'irtion 

agreed  to  become  tenant  thereof,  for  a   term   of   fourteen    years 

from  the  date  of  the  sale,  at  a  specified  yearly  rent,  and  he  then 

became  insolvent,   the  court  refused  to  assist  him.^     But  where 

the  agreement  is  only  for  a  yearly  tenancy  and  the  purchaser  is 

shown  to  be  aware  of  the  vendor's  embarrassed  circumstances,  a 

different  conclusion  may  be  deemed  more  just."* 

So,  where  covenants  regarding  the  use  of  property  is  entered    Conditions 

nltcPGcl  by 

into  with  reFerence  to  a  certain  state  of  things  and  this  is  altered,  act  of  one 
by  the  acts  of  one  party,  he  may  thereby  be  taken  voluntarily  ''^'^  ^' 
to  waive  and  abandon  all  that  control  which  was  applicable  to 
the  p7'operfy  in  its  former  state.  Suppose  there' is  a  large  man- 
sion belonging  to  a  noble  family,  and  some  grounds  of  this  are 
sold  to  another  noble  family,  in  order  that  the  latter  may  erect  a 
second  mansion  thereupon,  and  at  the  time  of  sale  some  cove- 
nants restricting  the  use  of  these  grounds  are  imposed  with  the 
object  of  securing  ample  enjoyment  of  both  the  mansions,  with 
their  appendages  of  gardens  and  offices.  But,  subsequently, 
both  noble  families  quit  their  residences  and  fromfhe  alterations 
which  take  place  with  the  efSux  of  time, — the  first  mansion 
having  been  pulled  down  to  make  room  for  streets  and 
buildings, — a  new  set  of  interests  and  rights  become  applicable 

'  MoVoy  V.  Egan,  7  Ir.  Eq.,  590,  593.  Keen,  474.    Cf .  Rice  v.  D'ArviUe  [1895] 

'  [1859]  I  Dr.  &  Sm.  1 ;  ante,  303.  162  Mass  ,  2  Keener,  107. 

'  Lord  V.  Stephens  [1853]  1   Y.  &  C,  '  Lord  v.  Stephens,  supra. 
Ex.  228  ;  Neale  V.  Mackenzie  [1837]   1 
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lo  the  subject-matter  of  the  covenants.  Upon  an  assignee  of 
the  original'  vendor  applying  for  specific  relief  in  respect  of 
these  covenants,  a  court  of  equity  may  well  refuse  to  assist  a 
party  10  do  that  which  neither  party  contemplated,  and  rule  it 
ineq-iiitable,  unreasonable  and  unjust  to  enforce  the  covenants 
specifieally  in  the  existing  state  of  the  property.' 
Representa-  Where,  again,  representations  are  made   at  the   time  of  the 

tilled.  contract   on  the  faith  of  which  it  is   entered   into,  the   plaintiff 

has  to  show  that  the  future  acts  have  been  performed  to  which 
those  representations  related.  If,  for  instance,  the  defendant 
agreed  to  accept  a  lease  upon  the  plaintiff  undertaking  orally 
that  he  would  put  the  premises  agreed  to  be  let  in  a  proper 
condition  for  a  wine-seller,  but  the  plaintiff  failed  to  perform 
.  this  stipulation,  he  was  refused  specific  performance,  though 
the  lessee  had  entered  and  had  delayed  in  raising  any  objection 
on  this  score.^  "  A  representation,  deliberately  and  intentionally 
made,  for  the  purpose  of  influencing  tl)e  conduct  of  another, 
and  then  acted  upon  by  him,"  said  Lord  Cottenham,  "is 
generally  the  foundation  of  a  right  which  a  court  of  equity  will 
enforce."^  So,  where  the  defendant  had  purchased  a  building- 
ground  in  a  street,  on  the  faith  of  representations  made  by  the 
plaintiff's  agent  as  to  his  principal's  intention  to  make  the 
approach  to  the  site  wide  and  commodious,  and  this  was  not 
done,  the  plaintiff  was  refused  specific  performance  of  the 
contract  to  purchase.  The  representations  had  enhanced  the 
price,  which,  Plumer,  M.  R.,  said  he  could  not  cut  down  and 
say  how  much  would  have  been  given  if  this  had  not  been 
done.''  And  this  is  eminently  just,  for  otherwise  great  injustice 
would  often  be  done,  as  such  promises  frequently  have  a 
controlling   influence    in    the    transaction,    without   which    the 

'  Dttke   of  Bedford  v.  Trustees    of  ant  had  agreed  to  accept  a  lease  upon 

lirHixli   Museum   [1822]  2    My.  &  K.,  plaintiff  agreeing  to  procure  a  license 

.552,  6  R.   C,  702.    Distinguish  iSuyevs  to  carry  on  a  certain  trade  there). 

■y.Collyer   [1884]  28   Ch.  D.,  103  ;    Os-  ^  Hammerslexj   v.  De  Biel   [1845]  12 

borne  v.   Bradley  [1803]  73  L.  J.,  Ch.,  CI.  &  P.,  45,  61,  n.  3.    Pomeroy,  Eq   X, 

49.  Cf.  Elliston  v.  Reucher  [19L8]  2  Ch.  s.  1294. 

374,  '  Beaumont  y.  Dukes  [1822]  Jacob, 

2  Lamare  v.  Dixon  [1873]   6  H.  L.,  422,  1  Ames,  324.  Cf.  JHi;ers  v.  Watson 

414.     Cf.   Oa;/ord  v.   Proband  [1868]  2  [1851]  1  Sim.  N.  .s.,  523  ;    Bose  y.  Wat- 

P.  C,  156.      lieeves  v.  Greenwich  Tan-  son,  [1864]  10  H.L.C.,  672. 
ning  Co.  [1864]   2  H.  &  M.  54  (defend- 
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bargain  would  probably  have  fallen  through.'  The  matter  of 
defence  in  such  a  case  will  often  be  one  outside  the  contract,  if 
it  has  been  reduced  to  writing,  and  where  the  plaintiff  is  yet  in 
a  position  to  carry  out  the  stipulation,  the  defendant  may  insist 
upon  his  submitting  to  a  variation,  if  he  seeks  specific  perform- 
ance.* The  effect  of  clause  (c),  section  26,  Specific  Relief  Act,  y  ^  ^  ,  s. 
has  been  said  to  be  that  a  party  claiming  specific  performance  ^^  <'^'- 
must  be  ready  and  willing  to  perform  the  whole  of  what  he 
undertook  on  his  part,  whether  the  whole  agreement  appears  on 
the  face  of  one  document  or  not ;  and  the  defendant  must 
always  be  at  liberty  to  show  what  the  whole  and  every  part  of 
the  agreement  really  was.'  Where,  therefore,  -4  lias  contracted 
in  writing  to  let  to  B  a  wharf,  together  with  a  strip  of  ^'s  land 
delineated  in  a  map,  but,  before  signing  the  contract,  B  proposed 
orally  that  he  should  be  at  liberty  to  substitute  for  the  strip 
mentioned  in  the  contract  another  strip  of  A's  land  of  the  same 
dimensions,  and  to  this  A  expressly  assented,  whereupon  B 
signed  a  written  contract,  A  cannot  obtain  specific  performance 
of  this  written  contract,  except  with  the  variation  set  up  by  B/ 
The  effect  of  the  exhibition,  at  the  time  of  the  contract,  of  a  map 
or  plan  of  the  premises,  on  the  rights  and  obligations  of  the  jianorpian. 
respective  parties,  will,  it  may  be  noted,  depend  upon  the  mode 
and  object  of  the  exhibition,  and  upon  what  then  transpired. 
The  proposed  division  of  the  property  on  such  a  map  may  be  set 
up  to  prevent  the  vendor  from  subsequently  dividing  thie  land 
in  a  way  so  different  as  to  attract  a  wholly  different  class  of 
residents  from  that  originally  contemplated.'  But  the  map 
exhibited  need  not  be  strictly  followed,^  and  where  no  allusion 
is  made  in  the  contract  to  the  map  or  plan,  the  court  will  iiot  be 
disposed  to  infer  a  binding  promise  from  an  exhibition  thereof,' 


'  Waterman,  s.  426,  p.  579.  '  Peacock  v.  Penson  [1848]  11  Beav., 

*•  S.R.A.,'s.  26  (c).  355,     361.    Oumming  v.   Hoiddswoi-th 

3  -PollQckj,  F.  M.  M.,  3rd.  ed.  155-6.  [1910]  A.  C,  537. 

Cf.  Outts  V.  Brown  [1880]  7  C.L.R.,  171  '-mivse  v.'Lord   Seymour  [1851]   13 

(defendant  allowed  to  prove  "  certain  Beav.,  254. 

terms  and  conditioiis  agreed   upon  "  '  Feoffees  of     Ueriot's    Hospital  v. 

which  had  not  been   entered   in  the  Oibson  [1814]  2  Dow,  301 ;   Randalls. 

written  articles  of  sale;.  Halt  [1851]  4  DeG  &  8m.,   343.  Of.  Re 

'  S.  R.  A.,  s.  26,  ill.  (c).  Cf.  Clarke  v.  Lindsay     Forder's    Contract     [1895] 

Grant  [1807]  14   Ves.,  519 ;   Mickleth-  72   L.   T.,   832 ;   Eastwood  v.    Ashton 

wait  V.  fjigUingale  [1845]  12  Jur.,  638.  [1914]  1   Ch.,  68  (/a/sa  demonstrutio). 
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■  Where  a  stipulation  ?ias  been  deliberately  left  out  in  the 
written  contract,  English  courts  decline  to  interfere.'  Tf,  there- 
fore, a  party  having  bargained  for  the  insertion  of  a  particular 
term,  knowingly,  and  without  being  fraudulently  induced 
thereto,  executes  an  agreement  from  which  it  is  omitted,  equity 
will  liold  tlie  omission  binding.^  It  may  be  doubted,  however, 
if  the  wording  of  clause  (c\  section  2(5,  is  not  wide  enough  to 
■  cover  such  a  case.  Nothing  is  said  there  about  mistake  or 
deliberation,  but  apparently  every  stipulation  on  the  plaintiff's 
part,  in  reliance  upon  which  the  contract  has  been  entered  into 
and  which  adds  to  it,  may  be  proved  and  enforced.^ 

Of  course,  if  the  stipulation  is  separate  and  independent, 
even  if  the  fact  is  that  it  was  made  cotitemporaneoubly  with  the 
written  contract  and  with  reference  to  the  snbject-raatter  thereof, 
yet  the  non-performance  of  this  stipulation  cannot  be  pleaded 
in  answer  to  a  suit  for  specific  performance  of  the  contract.'' 
Such  IS,  e.g.,  a  parol  agreement  by  the  seller  of  a  flooded  mine 
that  he  will  pump  it  dry.  This  agreement  may,  however,  be 
made  the  subject  of  a  separate  suit  by  the  defendant.^ 

And,  generally,  it  is  worth  while  to  remark,  equity  inquires 
substantia],  and  not  literal,  fulfilment  of  an  agreement,  and  looks 
beyond  mere  matters  of  form  to  do  complete  justice  between  the 
parties.^  The  principle  is  well  settled,  that  where  either  party 
has  performed  a  valuable  part  of  his  contract,  say,  for  the  sale 
and  purchase  of  real  estate,  and  is  in  no  default  for  not  per- 
forming tlie  residue,  he  is  entitled  to  performance  by  the  other 
party  to  the  contract.'  The  default  must  be  of  an  important  or 
essential  term,  and  minor  breaches  of  good  faith  will  be 
excused.  So  also  may  be  a  non-performance  owing  to  unex- 
pected events  beyond  the  plaintiff's  control."     The   case  is  much 


>  Lord  Irnham  v.  Child  [1781]  1 
liro.  C.  C,  92  ;  Sugden,  V.  &  P.,  173. 

'  Shelburne  v.  Incliiqiiin  [1784]  1 
liro.  CO.,  350 ;  2  Dart,  V  S  P.,  Il53. 

3  Cf  Collett,  228-9. 

'  Green  v.  Low  [1856]  22  Beav.,  625, 
Cf.  Croome  v.  Lediard  [1833]  2  M.  & 
K.,  251,  260. 

'  Phippa  V.  Child  [1857]  3  Dr.,  709. 

'  Davis  V.  Hone  [1805]  2  Sch.  &  Lef., 
347,   9  R.  R.,   89;    Lord  v.  Stephens 


[1835J  I  Y.  &  C.  Ex.,  2-22.  Cf.  Secombe 
V.  Steele  [1857]  20  Howard,  04,  2 
Scott,  321  (failing  to  deppgit,  money 
in  tsvo  banks  named  by  defendant, 
plaintiff  deposited  money  in  another 
bank  of  solvency  and  credit). 

'  Hays  V.  Hull,  4  Porter,  874. 

°  Holmes  v.  Easter?!  Counties  Ry. 
Co.  [1857]  3  Jur.  N.  S.,  787.  Langdale, 
Eq.  J.,  56. 

»  Walker  v.  Jeffreys  [1841]  1  Hare, 
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stronger  where    the  non-performance  has  to  be  attributed  to  tlie 
defendant's  own  action.' 

Finally,  the  plaintiff  must  not  be  guilty  of  laches,  for  neither  i-ichos, 
law  nor  equity  will  aid  one  who  has  slept  npon  his  rights  and 
not  been  vigilant,  "A  parly  cannot  call  upon  a  court  of  equity 
for  specific  performance,  tmless  he  lias  sliown  himself  ready, 
desirous,  prompt,  and  eager."^  So  said  Lord  Cranworth  : 
"  Specific  performance  is  relief  which  this  court  will  not  give, 
unless  in  cases  where  the  party  seeking  it  come  promptly,  and 
as  soon.as  the  nature  of  the  case  will  permit."^  Accidents, 
mistakes,  infirmities,  and  inequalities  belong  to  all  human 
transactions,''  so  a  strict  and  punctual  pei'formance  of  enga,ge- 
ments  cannot  always  be  expected.  But  delay  may  affect  the 
value  of  the  subject-matter  of  the  contract,  it  may  make  the 
contract  itself  less  beneficial  or  more  onerous  to  one  of  the 
parties  thereto ;  it  may  bring  into  existence  rights  of  third 
parties,  purchasers  for  value  without  notice,  for  instance. 
Allen,  J.,  accordingly  said,  "A  party  may  not  trifle  with  his 
contracts  and  still  ask  the  aid  of  a  court  of  equity.  Neither  will 
the  law  be  administered  in  a  spirit  of  technicality,  and  so  as 
to  defeat  the  ends  of  justice."^ 

Mere  lapse  of  time  is  not,  in  general,  a  sufficient  ground  in  E't^metits  of 
equity  for  the  refusal  of  relief.'  Time,  as  we  have  seen  befoie,' 
may  be  either  essential,  or  material,  or  immaterial.  Where  time 
is  essential,  no  question  of  delay  properly  arises  ;  in  such  a 
case,  tbB  stipulation  of  the  contract  must  be  exactly  complied 
with,  and  it  is  failure  to  perform  at  the  exact  day,  and  not 
the  delay,  which  cuts  off  the  rights  of  the  defaulting  party.^ 
Where  time  is  immaterial,  no  question  of  delay  again  arises. 
It  is  only  when  time  is  material,  that  delay  may  affect  the 
remedial  right.     But  delay  so  to  affect  the   right  must   amount 

3U   (mine  not  ■worked  by   lessee  in  '  2  Story,  Eg.,  s.  780. 

consequence   of  flood,    covenant  for  '  Huhbell  v.   Von    Schoeniiig  [1872] 

renewal  enforced).  49  N.Y.,  326,   2  Scott,   351  ;   Clark  v. 

'  ^arain  v.  Moliendra  [1912]  15  0.  L.  Sears  [18  6]  3  Iowa,  104,  106. 

J.,  332.  "  Vervon  v.  Stephens,  [1722]  21  1». 

'  Per   Alvanley,   M.E.,   Milward  v.  Wms.,  66;   Edgerton  v.  PecMiam,  11 

Earl  T/ionet  [l«Ol]  5  Ves.,  720  n.  Paige,  352.  KedarnathY.  Manu  (1912) 

'  Eads  V.    Williams    [185,4]  4   DeG.  16  0.  W.  N.  247. 

M.  &    G.,  691.  Of.   Levy  \.  Utogdon  '  i4:iite,  269-70. 

[1899]  1  Ch.,  5.  "  Pomeroy,  S.P.,  s.  329. 
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to  laches,  that  is,  there  must  be  unexplained  delay  for  an 
unreasonable  time,  and  such  delay  must  prejudice  the  party 
against  whom  relief  is  sought.' 

"Laches,  in  legal  significance,  is  not  mere  delay,  but  delay 
that  works  a  disadvantage  to  another,"  said  Stinness,  C.  J.  "So 
long  as  parties  are  in  the  same  condition,  it  matters  little  whether 
one  presses  a  right  promptly  or  slowly,  within  limits  allowed 
bylaw;  but  when,  knowing  his  rights,  he  takes  no  step  to 
enforce  them  until  the  condition  of  the  other  party  has,  in 
good  faith,  become  so  changed  that  he  cannot  be  restored  to 
his  former  state,  if  the  right  be  then  enforced,  delay  becomes 
inequitable,  and  operates  as  estoppel  against  the  assertion  of 
right.  The  disadvantage  may  come  from  loss  of  evidence, 
change  of  title,  intervention  of  equities,  and  other  causes  ;  but 
when  a  court  sees  negligence  on  one  side  and  injury  therefrom 
on  the  other,  it  is  a  ground  for  denial  of  relief."  ^  So,  Sir  Barnes 
Peacock  observed  :  "  The  doctrine  of  laches  in  courts  of.  equity 
is  not  an  arbitrary  or  technical  doctrine.  Where  it  would 
be  practically  unjust  to  give  a  remedy,  either  because  the  party 
has,  by  his  conduct,  done  that  which  might  fairly  be  regarded 
as  equivalent  to  a  waiver  of  it,  or  where,  by  his  conduct 
and  neglect,  he  has,  perhaps,  not  waiving  that  remedy,  yet 
put  the  other  party  in  a  situation  in  which  it  would  not  be 
reasonable  to  place  him  if  the  remedy  were  afterwards  to  be 
asserted,  in  either  of  these  cases,  lapse  of  time  is  most  mate- 
rial. But  in  every  case,  if  an  argument  against  relief  which 
otherwise  would  be  just,  is  founded  upon  mere  delay,  that 
delay,  of  course,  not  amounting  to  a  bar  by  any  statute  of 
limitations,  the  validity  of  that  defence  must  be  tried  upon 
principles  substantially  equitable.  Two  circumstances,  always 
important  in  such  cases,  are  the  length  of  the  delay  and  the 
nature  of  the  acts  done  during  the  interval,  which  might  affect 
either  party  and  cause  a  balance  of  justice  or  injustice  in  taking 
one  course  or  the  other."' 

The  above  quotations  make  it   clear   that  the   doctrine   of 


'  3  Page,  Coll.,  s.  1707. 
■  Chane    v.    Ohase,    37     Atl.,    804 ; 
O'Brien  v.  Wheelock,  184  U.  S.,  450  ;  3 


Page,  Oon.,  s.  1706. 

3  Lindstiy  Petroleum  Oo.    v.   Hurd 
[1873]  5  P.O.,  221,  239-40. 
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laches  is  not  dependent  on  those  general  considerations  of  public 
utility  and  the  '  repose  of  society,'  which  are,  in  legal  theory,  the 
legislative  motives  for  statutes  of  limitation,  but  is,  for  the  most 
part,  merely  an  application  of  the  broader  maxims  of  equity  I 
have  referred  to  previously,  «is.,  'He  who  seeks  equity  must 
do  equity,' and  '  He  who  comes  into  equity  must  come  with 
clean  hands.'^  "  Laches  is  not,  like  limitation,  a  mere  matter 
of  time,"  says  the  Supreme  Court  of  the  United  States,  "  but 
principally  a  question  of  the  inequity  of  permitting  the  claim 
to  be  enforced — an  inequity  founded  upon  some  change  in  the 
condition  or  relations  of  the  property  or  the  parties."  ^  It  has 
accordingly  been  thought  that  the  doctrine  can  be  invoked  only 
where  no  statute  of  limitations  directly  governs  the  case.' 
"So  far  as  laches  is  a  defence,  said  Lord  Wensleydale,  "I 
take  it  that  where  there  is  a  statute  of  limitations,  the  objection 
of  simple  laches  does  not  apply  until  the  expiration  of  the  time 
allowed  by  the  statute."*  In  British  India,  there  is  a  statutory 
period  of  limitation  prescribed  for  suits  for  equitable  relief 
like  specific  performance  ;^  and  so  long  ago  as  186i,  the  Madras 
High  Court  held  that  "lapse  of  time,  as  a  defence  to  such  suits, 
can  only  be  relied  upon  when  under  the  Act  it  has  become  a 
bar," ^  and  that  when  laches  and  indirect  acquiescence  "go 
merely  to  the  remedy,  it  is  quite  clear  that  the  courts  have  no 
power  arbitrarily  to  substitute  an  extinguishing  prescription, 
different  from  that  determined  by  the  legislature."'  The 
legislature,  apparently,  took  the  same  view  when  enacting  the 
Specific  Relief  Act,  for  in  the  Statement  of  Objects  and 
Reasons  these  Madras  cases  were  referred  to  and  it  was  stated  : 
"  The  right  to  enforce  a  contract  specifically  may,  in  England, 
be  lost  by  delay  in  resorting  to  the  court,  and  a  large  mass  of 
cases  exists   relating  to    this    doctrine.     The   Bill   contains   no 

1 1  Pomeroy,  Eq.  B..  s  11,  p.    43.   Cf.  C,  360,  .S83. 

Ball  V.  Otterson  [1894]  52  N.  J.   Eq,,  'Act  XIV  of  1859,  s.  1,   cl.   9;   Act 

522,  2  .Seott,  636.  IX  of  1871,  seh.  II,  art.  1 13  ;    Act  XV 

2  Gdlliher  v.  Caldwell,    145  U.   S.,  of  1877,  sch.  II,  art.  113 ;   Act   IX   of 

368,  373.  190S,  .sch.  I,  art.  113. 

'  l.udington    v.   Pattov,    III.    Wis.,  '   Rama    Rau    v.    Bafa    Rau  [1864] 

208  ;  Wagner  v.  Baird,  7  Howard,   284,  2  Mad  H.C.R.,  114,  116, 

258  ;  Ahraham  v.   Ordway,   158  D.   S.,  '  Peddamuthulaty  v.  Timma  Beddy, 

41ii,  422.  ibid,  270,  275. 

"  Archbold  v.  Scully  [1861]  9  H.  L. 

48 
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rules  on  the  subject,  for,  in  India,  the  provision  of  the  Limi- 
tation Act  (IX  of  1871),  Schedule  II,  no.  113,  that  suits  for 
specific  performance  must  be  brought  within  three  years  from 
the  day  on  which  the  plaintiff  has  notice  that  performance  is 
refused,  renders  the  doctrine  of  laches  inapplicable  to  this  kind 
of  litigation.'"  The  Madras  High  Court  has  therefore  quite 
recently  ruled  that,  "  in  the  absence  of  anything  to  show  an 
abandonment  or  a  sleeping  over  rights  to  the  detriment  of 
third  parlies,  delay  short  of  the  limitation  period  does  not 
matter  in  suits  for  specific  performance."  ^  In  the  same  spirit, 
Woodroffe,  J.,  holds  in  Calcutta,  "  In  my  opinion  delay  is 
not  material  so  long  as  matters  remain  in  statu  quo,  and  it  does 
not  mislead  the  defendant  or  amount  to  acquiescence.^  It 
must  be  shown  that  delay  has  prejudiced  th-e  defendant.*  To 
operate  as  a  bar  to  relief,  the  delay  should  be  such  as  to 
amount  to  a  waiver^  of  the  plaintiff's  right  by  acquiescence,  or 
where  by  his  conduct  or  neglect  he  has,  though  perhaps  not 
waiving  that  remedy,  yet  put  the  other  party  in  a  situation  in 
which  it  would  be  not  reasonable  to  place  him,  if  the  remedy  were 
afterwards  to  be  asserted.^  When  such  is  not  the  case,  any 
lapse  of  time,  short  of  the  period  allowed  under  the  Limitation 
Act,  should  not  disentitle  the  claimant  to  relief,  to  which  he  is 
otherwise  entitled.'" 

It  is  clear  then  that  "  mere  submission  to  the  injuries  for 
any  time  short  of  the  period  limited  by  statute  for  the  en- 
forcement of  the  right  of  action  cannot  take  away  such  right, 
although  under  the  name  of  '  laches,'  it  may  afford  a  ground  for 


» App.  B.  infra.  Of.  Pollock,  F.M.M., 

37. 

•  [1908]  18  M.  L.  J..  21  (notes  of 
recent  cases.) 

' ''  Acquie.scence,  properly  speak- 
ing, relates  to  inaction  during  the 
performance  of  an  act,  laches  relates 
to  delay  after  the  act  is  done,"  Uall  v. 
Otterson  [1894]  52  N.  J.  Eq.,  522,  3 
Keener,  409.  Archhold  v.  Scully  [1861] 
9  H.  L.  C,  360,  383,  388.  Banning, 
Limitation,  eh.  iv  ;  Darby  &  Bosan- 
quet,  Lim.,  452. 

■*  Abdiil  V.  Nagasariipu  [1912]  M-W. 
N.,  1004. 

'  Mere  delay,  apart  from  other  facts 
or  circumstances,  doesl'not  amount  to 


■waiver  or  abandonment,  Suriaprakasa 
V.  Lakshminara  [1914]  26  M.  L.  J.  R  , 
518. 

'  Lindsay  Petroleum  Co.  v.  Hurd, 
supra;  Jam}iadas  v.  Atmaram  [1878] 
2  Bom.,  133.  "The  lapse  of  time,  whore 
no  material  inconvenience  has  been 
suflered  by  the  appellant,  can  be 
urged  only  on  the  ground  that  the 
agreement  has  been  dprmant ;  and 
that  this  is  evidence  of  the  aban- 
donment of  it  by  the  parties,"  W'ntei-s 
V.  Travis  [1812]'9  Johns  ,  450,  466. 

'  Kissen  Qopal  v.  Kally  Prosonno 
[1905]  33  Cal.,  633,  636  ;  Kedar  v.  Manu 
[1912]  16  C.  W.  N.,  247. 
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refusing  relief  under  some  peculiar  circumstances."^  No  right 
should  be  lightly  allowed  to  be  defeated.  Delay  or  no  delay,  a 
right  should  be  respected  and  enforced,  so  long  as  the  law  per- 
mits its  enforcement  and  so  long  as  supervening  circumstances 
do  not  render  such  enforcement  clearly  and  indubitably  inequit- 
able.* Since,  however,  specific  relief  is  not  a  matter  of  right 
and  the  courts  have  a  discretion  to  exercise,  they  should 
not  overlook  special  facts  which  might  make  laches  exist  within 
a  period  shorter  than  that  of  limitation. 

The  question  must  be  decided  in  each  suit,  although 
brought  within  the  statutory  limit  as  to  time,  whether  under  its 
peculiar  circumstances,  equity  and  good  conscience  require  that 
the  contract  shall  be  performed  in  s-peeie,  or  whether  the  party 
should  be  left  to  the  ordinary  remedy  of  damages.'  Obviously 
no  rigid  rule  can  be  laid  down,  and  each  case  must  depend  on 
its  own  circumstances.^ 

But  the  doctrine  of  laches  is  as  applicable  to  the  promisor  as    Applica- 
^     ii  .         1  f       ■  11  1  tions  of  doc- 

to  the  promisee,   to  a  person,  lor  instance,  who  has  contracted  to    trine  of 

sell  an  estate,  as  to  one  who  has  contracted  to   buj'   it.      Cove-    ''"'''^*- 

nants  and  acts   to   be   performed    by   either  must  be   executed 

promptly,  the  institution  of  a  suit  where  necessary  should  not  be 

unduly  delayed,  and,    when  instituted,    it   must  be  vigorously 

prosecuted.^     The  plaintiff's  pecuniary  condition  will  not    as  a 

rule   avail    to    condone  his  delay,'   though    his  ignorance  will.' 

Undue  delay,  specially  when  the  subject-matter  of   the  contract 

is  of  a  speculative  or  fluctuating  value,   may  make  the  bargain 

a  hard  one  for  the  defendant,'   or  it  may   even    amount    to   an 

'  DeBussche  v.  Alt   [1877]   8   Ch.  D.,  •  Moore  v.  Blake  [1808]  1  Ball.  &  B., 

286,  314;  WJiitncj/ V.  Foa;,  166  U.S.,  637,  62;  Johnson  \.  Mining  Co.,  148  U.S., 

647 ;  Sena  v.  United  States,  189  U.S.,  360. 

233  ;  Mofeiiiid  Lafi  V.  Cfiotajy  Lnll  [1884]  '  Leggett   v.   Standard   Oil   Co.,  149 

10  Cal.,  1061.  Cf.  Uda  Began  v.  imam-  U.S.,  294. 

uddin  [18751  1  All.  82,  86  ;  Haradhan  v.  '  Halstead  v.  Grinnan.  152  U.S.,  412  ; 

Bhurahati  [1914]  19  0.  L.  J,,  420.  Re  Qarnett    [1885]    31    Ch.    D.  1 ;    1 

'  4  A.  L.  J.,  61  (article).     TIio  unre-  Pomeroy,  Eg.  R.,  s.  26. 

popted'decision  of  the  Allahabad  Court  '  Pollard  v.  Clayton  [1855]  1  K.  &  J., 

referred  to  on  p.  60,  n.  2  ibid,  is  clear-  482  ;  Mills  v.  Haywood  [1877]  6  Ch.  J)., 

ly  wrong.  202  ;   Cornwall  v.  Henson  [1899]  2  Ch  , 

"  Peters  v.Beiapiaine  [1872]  149  N.Y.,  710  [1900]  2  Ch.,   298;   Nawah  Begum 

362,  2  Keener,  1188.  v.  Creet  [1905]  27  All.,  678 ;  Davison  v. 

*  Mokund  TmU  v.  Chotay  Lull  [1884]  Davis,  125  U.S.,  90  (corporate  stock) ; 

10  Cal.,  1061, 1068.  Combs  v.  Scott  [1890]  45  N.W.,  532,  2 

'  Rich  V.   Gale  [1871]  24  L.T.,  N.S.,  Keener,  1194  (realty). 
745. 
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abandonment  of  the  contract  by  an  aggrieved  party,^  especially 
where  the  plaintiff  has  acted  in  reference  to  the  estate  in  a 
manner  inconsistent  with  the  existence  of  the  contract.^  When 
either  party  has  been  guilty  of  gross  negligence,  the  court  may 
refuse  to  lend  its  assistance  to  the  completion  of  the  contract,' 
The  vendor  or  purchaser  of  land  might  have  a  special  purpose 
in  view  known  to  the  other  party,  and  if  the  latter's  delay 
prevent  this  from  being  accomplished,  he  cannot  claim  a  decree 
for  specific  performance  of  the  contract/ 
cused  ^^'  Delay  may  be  capable  of  explanation,*  or  it  may  have  been 

induced^  or  at  least  sanctioned  by  the  other  party.'  Where, 
for  instance,  a  party  has  raised  an  unfounded  objection,  say,  to 
the  title  of  the  property  sold  and  thereby  caused  delay,  the  plea 
of  laches  is  not  open  to  him.^  Nor  does  time  run  when  a 
negotiation  is  pending  between  the  parties,  even  though  the 
treaty  be  conducted  without  prejudice  to  a  notice  given  by  one 
party  that  he  holds  the  contract  rescinded.^  So,  where  the 
contract  has  been  substantially  executed,  e.g.,  where  a  purchaser 
has  taken  possession  under  a  contract  for  sale  and  the  vendor 
has  notice  of  this,  the  question  of  laches  does  not  arise."  And 
if  both  parties  are  in  the  default,  each  may  be  taken  impliedly  to 

'  In  Barkhurdar  v.  Muimu-ar  [1910]  ^  Pordyce  v.  Ford  [1794]  4   Bro.  C. 

7  I.   C.  568.  plff.  slept  over  his  rights  C,   494,     498.     Willard  v.    Wood,   164 

for  nearly  12  years,     ^awab  Begum  v.  U.  S.,  502. 

Greet,  supra.   Of.  Mackreth  v.  Murlar  '  Prate   v.  Carroll,   8  Cranch,  471  ; 

[1786]   1  Cox,  259.     A   contract  once  Pomeroy,  S.  P.,  s.  410. 

abandoned  by   the   party   in  default,  ^  Brown  \.  Guarantee  Trust  Oo.,)2S 

cannot  afterwards  be  revived.     Bald-  U.  S.,  403  ;  Hubbell  v.   Von  Schoening 

iDyn  V.  Suiter,  8  Paige,  Ch.,  473.    Lloyd  [1872]  49  N.  Y.,  326. 

V.  Collett  [1793]  4  Bro.  C.  C,  469.     In  "  Townsend    v.    Vanderwerker,   160 

this  connection,  s.  39,  I.  C.  A.,  should  U.  S.,  171  ;  3  Piige,  Con  ,  s.  1711. 

be   borne   in   mind,   as   to  which  see  '  Morse   v.   Merest   [1821]  6   Madd. 

Rashbehari     Shau'    v     Nritya     Gopal  26  ;    Ridgway    v.   Wharton    [1857]  6. 

Aundy  [1906]  3  C.  L.  J,  249.  H.  L.  C,  238,  29i'. 

2  Chambers  v.  Betty  [1815]  Beat,,  '  Monro  v.  Taylor  [1852]  3  M.  &  G. 
488.  As  a  general  rule,  to  sustain  an  713,  723.  A  cui-ious  case  is  William- 
implication  of  the  abandonment  of  son  v.  Dils,  24  Ky.  L.  R.,  292  where, 
the  contract,  the  conduct  of  the  the  vendor  threatened  to  kill  the 
party  ought  to  be  such  as  to  lead  the  plaintiff  if  he  went  on  the  land  to 
mind  of  a  reasonable  person  to  arrive  make  surveys  necessary  to  fix  the 
at  that  conclusion,  e.g.,   the    vendor  price. 

should  have   attempted   to  resell  the  °  Soitthcomb  v.     Bishop   of   Exeter 

property   or  exercised,    without   ex-  [1847]  6  Hare,  213. 

planation,    an    unequivocal    act     of  "  Crofton  v.  Ormsby  [1806]  2  Sch.  & 

ownership   over   it,   showing  that   he  Lef.,   604  ;    Clarke  v.   Moore  [1844]  1 

did  not  consider  the  contract  as  still  Jon  &  Lat.,  723,  68  R.  R.,  368 ;  Burke 

in  force.    Gurnet  v.  Macon,  6   Call.,  v.   Bmyth    [1846]   3    ibid,   193;    Sde- 

308  ;  Waterman,  660.  pheard  v.  Walker  [1875]  20  Eq.,  659  ; 
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waive  strict  performance  as  to  time,  and  the  contract  will  remain 

in   force.^     But   where   the   delay   of   tlie   vendor  or  vendee  in 

seeking   performance   is  for   a   speculative    purpose,  where,  for    Speculative 

instance,  he  has  entered  into  the    contract  without  the    present 

means  of  performing   it,^  or  desires   to  wait    until   time  shall 

determine    whether   or  not  it    is   to  his  advantage  to  have  the 

benefit  of  the  contract,  there  is  authority  for  holding  that  equity 

will  not  aid  him  by  any  relief  against  his   failure    to    perform, 

whatever  the  situation  otherwise.^ 

Where  the  value  of  the  property  has  materially  changed,  or 
great  financial  events  have  essentially  altered  the  relative  value 
of  money  and  land,  a  party  will  not  be  permitted  to  lie  by  until 
the  change  sets  in  his  favour  and  then  ask  for  specific  perform- 
ance.* A  case  in  point  is  McGahe  v.  Matthews,^  where  the 
result  of  a  delay  for  speculative  purpose  had  the  result  of  in- 
creasing the  value  of  the  property  sold  from  $150  to  $7,500. 
In  such  a  case,  the  court  will  be  entirely  justified  in  exercising 
its  discretion  against   the    granting   of  specific  relief. 

No  person,  however,  can  be  deprived  of  his  remedy  in  equity    Knowledge 

.      .  X       ./      ^^^  laches. 

on  the  ground  of  laches,  unless  it  is  shown  that  he  had  know- 
ledge of  his  rights.  "  As  one  cannot  acquiesce,"  said  Green,  V.C, 
"in  the  performance  of  an  act  of  which  he  is  ignorant,  so  one 
cannot  be  said  to  neglect  the  prosecution  of  a  remedy  when  he 
has  no  knowledge  that  his  rights  have  been  invaded,  excepting, 
always,  that  his  want  of  knowledge  is  not  the  result  of  his  own 
culpable  negligence."^ 


Miller  v.  Bear,  3  Paige,  Ch.,  466.  Dis- 
tinguish Mills  V.  Haywood  [1877]  6 
Ch.  n.,  196.  Remaining  in  possession 
under  an  arrangement  to  that  effect, 
or  leavina;  the  deposit  to  remain  in 
vendor's  hands,  does  not  affect  the 
question  of  laches,  Soiithcomb  v. 
Bishop  of  Exeter,  supra,  224. 

'  Van  Campen  v.  Knight,  63  Bar- 
bour, 205. 

'  Gee  V.  Pearse  [1848]  2  De  G.  &  Sm  , 
325,  346,  64  E.  R,  155.  Aheramau  Iron 
Works  V.  Wickens  [1868]  5  Eq.,  485,  5(i7. 

3  Marshall  v.  Pe)-rj/,90  111.,  2.S9,  294  ; 
Alleij  V.  Deschamps  [1806]  13  Ves., 
224  ;  Benedict  v.  Lynch  [1815]  1  John., 
Ch.,  370.  2  Keener,  lOSl;  Kirley  v. 
Harrison  [1853]  2  Ohio  St.,  326,  2 
Scott,  343.    2  Pomeroy,  Eq.  B,  1339. 


*  Merritt  v.  Btown.  21  N.  J.  Eq.,401 ; 
Combs  V.  Scott  [1890]  76  Wis.,  662,  2 
Scott,  359. 

'  [1895]  155  U.  S.,  550,  2  Keener, 
1199.  Per  Brewer,  0.  :  "  It  seems  to  us 
to  be  a  case  of  a  purely  speculative 
contract  on  the  part  of  the  plaintiff  ; 
doing  nothing  himself,  he  waits  many 
years  'to  see  what  the  outcome  of  the 
purchase  by  defendant  shall  be.  It 
such  purchase  proves  a  profitable 
investment, he  will  demand  hisshare; 
if  unprofitable,  he  will  let  it  alone. 
Under  those  circumstances,  the  long 
delay  is  such  laches  as  forbids  a  court 
of  equity  to  interfere." 

'  flail  V.  Otterson  [1894]  52  N.  J.  Eq  , 
522.  3  Keener,  410.  Cf.  In  re  Garnet't 
[1885]  31  Oh.  D.,  1,  16,  8  Keener,  250. 
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Executed 
contracts. 


Award. 


MATTERS  INCIDENTAL  AND  OF  PRAOTJOB. 

I  have  so  far  dealt  specially  with  the  case  of  executory  con- 
tracts, in  respect  of  which  alone  specific  performance  has  been 
said  to  be  an  appropriate  remedy.'  But  specific  relief  may  be 
granted  in  respect  of  executed  contracts  too.  E.g.,  an  award, 
which  springs  from  a  contract  and  may  in  that  sense  be  deemed 
to  be  the  upshot  of  an  agreement  between  the  parties  whose 
differences  it  purports  to  settle,  is,  as  we  have  seen,  capable  of 
enforcement  either  by  suit  or  by  motion.^  In  one  sense,,  an 
award  duly  rendered  amounts  to  an  agreement  by  the  parties  on 
the  terms  pointed  out  by  the  arbitrator,  and  so  it  may  be  enforced 
against  a  party  as  his  own  agreement.'  It  may,  therefore,  be 
objected  to  on  the  ground  of  uncertainty  or  palpable  mistake ; 
and  if  a  part  of  it  is  open  to  objection  and  is  separable  from  the 
remainder,  the  defective  part  may  be  rejected.''  The  court  is  to 
take  the  terms  of  the  award  before  it  and  to  see  whether,  if  the 
same  terms  had  been  embodied  in  a  contract  between  the  parties, 
a  claim  for  specific  performance  ought  to  have  been  decreed.' 
In  another  sense,  as  the  decision  of  the  judge  or  judges  chosen 
by  the  parties  themselves,  it  deserves  the  same  finality  as  the 
judgment  of  a  court  of  ultimate  resort,  and  it  is  not  for  any  other 
judge  to  weigh  and  consider  the  justice  of  this  decision.®  But 
if  it  can  be  shown  that  the  agreement  embodied  in  the  submis- 
sion to  arbitration  is  so  unreasonable,  unfair  or  improvident 
that   it   does  not  deserve  to  be    specifically   enforced,  the  court 


'  Wolverhampton  &c.  By.  Co.  v. 
London  &c.  liij.  Co.  [1873]  16  Eq., 
433.     Ante,  21. 

2  Ante,  03-5  S.R.A.,  s.  30 ;  C.P.C, 
s.  526.  The  previous  sections  of  Ch. 
XXXVII  of  the  Code  provide  tor  re- 
ference to  arbitration  by  the  court, 
and  in  such  case  the  court  has  the 
power  to  modify  or  remit  for  reconsi- 
deration  an  award.    Act  Y  of  1908, 


Scb.  II 

»  Wood  V.  Griffith  [1818]  1  Sw.,  43, 
54  ;  Russell,  Arb.,  pt.  Ill,  eh.  3,  s.  5. 

■■  Russell,  Arb.,  383. 

'  Kuldip  Dube  v.  Mahant  [1911]  34 
All.,  43. 

'  Ives  V.  Metcalfe  [1737]  1  Atk.,  64; 
Wood  V.  Griffith,  supra.  Cf.  D.O. 
Banerjee,  Arb.,  oh.  x,  xi. 
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will  refuse  to  interfere  in  favour  of  an  award  founded  upon  this 
submission.* 

So,  again,  a  settlement  may  be  eitlier  executed  or  executory.  Settlement. 
As  defined  in  the  Specific  Relief  Act,  "  settlement "  means 
any  instrument  (other  than  a  will  or  codiciP  as  defined  by  the 
Indian  Succession  Act)  whereby  the  destination  or  devolution 
of  successive  interests  in  moveable  or  immoveable  property  is 
disposed  of  or  agreed  to  be  disposed  of.'  Where,  therefore,  there 
is  a  disposal  of  property  inter  vivos  in  favour  of  two  or  more 
persons  who  take  successive  interests,  i.e.,  one  after  the  other, 
we  have  a  settlement.*  Where  such  a  disposal  is  effected  in 
prcBsenti,  there  is  an  executed  settlement  ;  where  it  is  agreed 
upon  but  some  other  act,  e.g.,  the  execution  of  a  conveyance,  is 
still  required  to  perfect  the  disposal,  there  is  an  executory 
settlement  or  (as  an  English  lawyer  would  prefer  to  call  it)  articles 
for  settlement.^  .'\nother  distinction  worth  noting  is  between  a 
settlement  for  value  and  a  voluntary  settlement.  Where  valuable  Settlement, 
consideration  has  been  given  for  a  disposal  of  property, — and  and  for 
marriage  is  such  cosideration, — there  is  a  settlement  for  value, 
and  all  persons,  including  issue  expected  of  a  marriage,  on  behalf 
of  whom  benefits  are  secured  thereby,  are  within  the  considera- 
tion, and  may  be  termed  '  purchasers  '  thereunder.  But  when 
a  settlement  is  made  at  the  time  of  a  marriage  between,  say, 
A  and  B,  provisions  may  be  made  for  the  benefit  of  other 
relations,  and  particularly  the  issue  of  any  former  marriage. 
Such  relations  are  termed  'volunteers'  by  English  lawyers; 
and  so  are  all  who  claim  under  a  settlement  made  out  of  love 
and  affection,  for  meritorious  consideration  (to  adopt  a  technical 

'Nickels  v.  Hancock  [1855]  7  DeG.  and    the     devolution    of    successive 

M.  &  G.,  300.       But    see  Pomeroy,  interests ;  but  perhaps  it  means  that 

S.  P.,  271  n.  in     the      former,      the     subsequent 

'  Ind.  Sue.  Act,  1865,  s.  3  :  " '  Will '  interest  is   taken  on    the  failure,  or 

is  a  legal  declaration   of  the   inten-  in   substitution,  of  a  prior  interest ; 

tions  of  the    testator  with  respect  and   in    the  latter,    the    subsequent 

to   his  property  which  he  desires   to  interest  is  taken  on  the  expiration  or 

be  carried  into  effect  after  his  death,  exhaustion   of  the  prior  interest  ;  so 

'  Codicil '  means  an   instrument  made  that  in   the  former,  the    subsequent 

in  relation  to  a  will,  and  explaining,  claimant     takes    against    the    prior 

altering   or    adding  to    its    disposi-  claimant,  and  in  the  latter  he  takes 

tions."  through  him,"  S.  R.,  57. 

•S.  R.  A.,  s.  3.  'The     leading     case     upon     this 

* "  It  is    not    clear,''     very  justly  distinction  is    Olenorchy  v.   Bosville 

observes    Collett,     "  what     is      the  [1733]  2  Wh.  &  T.,  8th.  ed.,  778. 
distinction  between  the  destination 


value. 
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phrase).  A  voluntary  settlement,  however,  by  registration  may 
become  a  legal  enforceable  contract  in  Tndia,^  and  if  it  takes 
the  shape  of  a  gift  actually  made,  even  the  formality  of 
registration  may  apparently  be  dispensed  with.^  Otherwise 
the  general  rule  seems  to  be  that  the  equities  of  a  purchaser 
for  value  without  notice  will  prevail  over  those  of  a  volunteer 
claiming  under  a  voluntary  settlement,  and  even  as  against  the 
settlor  and  subsequent  volunteers,  this  settlement  can  be 
enforced  only  if  an  executed  one.^  But  the  absence  of  notice 
is  the  equity  of  the  purchaser  and  not  of  the  seller,  and,  as  we 
have  seen,  a  voluntary  settlor  is  not  permitted  to  force  on  an 
unwilling  purchaser  a  title  depending  on  the  invalidity  of  the 
settlement.*  As  between  the  settlor  and  the  objects  of  the 
settlement,  it  is  a  perfectly  binding  settlement,*  and  the 
settlor  has  no  equity  to  defeat  the  act  which  he  has  done 
himself.^  And  the  Indian  law  recognises  no  distinction  between 
a  voluntary  settlement  of  personal  chattels  and  one  of  land.' 

An  executed  settlement  may  be  specifically  enforced  like 
any  other  deed  of  trust.  An  executory  trust  may  be  enforced 
under  section  12,  clause  fa\  Specific  Relief  Act.  A  declaration 
of  trust  does  not  require  any  express  form  of  words,^  but  it 
may  be  indicated  by  the  character  of  the  instrument,'  and  it 
is,  in  form  and  substance,  a  complete  transaction.  An  agree- 
ment or  an  attempt  to  assign,  on  the  other  hand,  is  in  form  as 
well  as  in  nature  incomplete.'"  Where  directions  are  given  in 
a  will  or  codicil  to  execute  a  particular  settlement,"  there  is 
an  express  executory  trust  by  way  of  settlement.  Such  a  trust, 
if  the  settlement  actually  directed  offends  against  any  rule  of 
law.,  e.g.,  is  void  as  creating  a  perpetuity,  may  be  executed 
ey  pres,    that   is,    with    such    modification    as   would    keep    the 


■Seel.  C.  A.,  s.  25(1). 

'  Ibid,  expln.  1.  Cf.  Kalidus  v. 
Kawihyn  Lall  [1884]  11  I.  A.,  218,  282, 
11  Cal.'  121. 

=  Ellison  V.  ElliKon  [1802]  2  \Vh. 
&  T.,  8th.  ed  ,  853 ;  S.  R.  A  s.  24  (d\ 

"S.  R.  A.,  s.  25  n  ,  itl.  (d) ;  In  re 
Briqqs  [1891]  2  Ch.,  127.  But  the 
purchaser  may  compel  performance 
by  the  vendor,  flosher  v.  Williams 
[1875]  20  Eq.,  210. 

'Smith  V.  Garland  [1817]    2   Mer., 


123,  1  Ames,  440. 

'  JnhnKon  v  J.egard  [1822]  T.  &  R., 
281,  294.  Ante,  211. 

'  1  .Stoke.s,  A  I.  Glides,  931-2. 

'  Re  Williams,  Williams  v.  Williams 
[1897]  2  Ch.,  12,  18. 

°  Kekewieh  v.  Manning  [1851]  1  DeG. 
M   &G.,  176. 

'°  A) '  Padden  v.  Jenkins  [1842]  1  Hare, 
458,  462. 

"  S.  R.  A.,  s.  30. 
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settlement  legal  and  yet  give  effect  to  the  testator's  intention 
80  far  as  may  be.^  But  questions  of  construction  that  arise  in  H°^'^*™*'' 
-respect  of  executory  trusts  in  a  will  are  not  always  easy  to 
solve,  because  a  lestator may  give  what  estate  he  chooses,  and 
there  is  no  presumption  of  any  special  intention  to  be  taken  as  a 
guide.^  In  the  case  of  executory  trusts  by  deed,  however,  the 
nature  of  the  transaction  may  raise  a  presumption  as  to  the 
intention  of  the  parties.  E.g.,  marriage  articles  may  be  taken 
to  intend  the  benefit  and  advancement  of  the  issue  of  the 
marriage*^  But  this  is  not  the  place  to  discuss  the  law  of 
settlements  generallj",  and  so  I  refrain  from  pursuing  further 
these  interesting  questions.* 

It  may  not  be  out  of  place  to   mention  here   that   marriage    Contract  of 

marriage. 

with  some  classes  of  people,  e.g.,  the  Mahomedans,  is  matter  of 
civil  contract.  A  suit  for  restitution  of  conjugal  rights  in  such 
a  case  may  be  treated  as  an  action  for  specific  performance  of  a 
contract.  Neither  the  Specific  Relief  Act  nor  the  Contract  Act 
will  probably  apply,  yet  the  plaintiff  in  such  a  suit  cannot  be 
said  to  have  an  absolute  right  to  insist  upon  the  assistance  of 
the  court.  The  court  has  a  discretion  to  exercise,  and  the 
leading  case  of  Buzloor  Ruheem  v.  SJiumsoonnisna  Begum^  illus- 
trates how,  under  special  circumstances,  the  court  may  impose 
.terms  upon  the  plaintiff  or  refuse  to  him  relief. 

I  There  is  another  class  of  agreements  which  deserve  special  Restrictive 
•mention  here.  These  I  have  sometimes  referred  to  before  in 
general  terms  as  "  restrictive  covenants."  On  a  demise  of  land, 
covenants  may  be  entered  into  stipulating,  e.g.,  that  the  land 
is  to  be  used  in  a  particular  way  and  is  not  to  be  used  in  certain 
other  specified  ways.  The  leading  authority  in  the  case  of  leases  Leases. 
,  is  Spencer  s  case,*  the  effect  of  the  first  resolution  in  which  is  that    Spemcej-'s 

1  '-  '  case. 

when  the  covenant  extends  to  a  thing  in  esse,  parcel  of  the  demise, 

'  Bumberston  v.  Humherston  [1716]  '  Tho  reader  may  usefully  consult 

1  P.  'Wms.,.332  Vaizey  on  Settlements  and  Underhill 

'Of.  Blackburn  v.   Stables   [1814]  2  &  Strahan   on  Wills  &   Settlements; 

V.  &  B.,  36'?,  369.  also  Norton  on  Deeds. 

^Taggurtv.  Taggart  [1803]   1  S.  &  '[1867]  11  M.I.A.,  551;   Aisha  Bi  v. 

L. ,  88  ;  2  Story,   Eq.,  ss.  984-5.    Sack-  Muhammad  Sadiq  [1891]  P.  R.  no.    5. 

ville-West    v.    Viscount    fjolmesdale  Cf.   Husaini     Begum   v.   Rustam  Ali 

[1870]  4  H.  L.,   548,  is  an  instructive  [1906]  29  All.,  222  ;  Bai  Jimi   v.  Jina- 

case    on  the    general    principles    of  kalia  [1907]  iil  Bom.,  366. 

construction  applicable.  .    "  [1583].  1  Sm.  L.  C,  12tb.  ed.  62. 
49 
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the  thing  to  be  done  by  force   of   the   covenant  is,  so   to   say, 
annexed  to  the  thing  demised,  and  .  shall  go  with  the  land,  and 
shall  bind  the  assignee,  though  he  be  not  expressly  named. ^   As 
Other  to  other  covenants  relating  to  land  and   not  between  a  landlord 

and  his  tenant,  where  entered  into  with  the  owner,  the  benefit 
thereof,  nccording  to  the  common  law  of  England,  runs  with 
the  covenantee's  estate  and  so  enures  to  the  benefit  also  of  his 
assignees,  but  where  entered  into  by  the  owner,  the  burden 
thereof  does  not  appear  to  run  with  the  land.^  And  no  cove- 
nant will  apparently  so  run  unless  it  "touch  or  concern '"  or 
"extend  to  the  support  of  the  thing"'  conveyed,*  and  be  "for 
the  benefit  of  the  estate."  ^  "  It  is  not  competent  for  an  owner 
of  land  to  render  it  subject  to  a  new  species  of  burden  at  his 
fancy  or  caprice,"  said  Martin,  B.^  The  doctrine,  however, 
has  been  modified  or  extended  at  equity.  Holmes,  J.,  has  said, 
"  Equity  will  no  more  enforce  every  restriction  that  can  be 
devised,  than  the  common  law  will  recognise  as  creating  an 
easement,  every  grant  purporting  to  limit  the  use  of  land  in 
favour  of  other  land," '  and  Rigby,  L.J.,  has  remarked,  "  I  do  not 
think  any  covenant  runs  with  the  land  in  equity.  The  equit- 
able doctrine  is  that  a  person  who.  takes  witii  notice  of  a  cove- 
nant is  bound  by  it."  *  It  may  be,  as  Sir  F.  Pollock  puts  it,  the 
equitable  jurisdiction  in  this  matter  is  ''  a  strictly  personal  and 
restiaining  one,"  and  "equity  does  not  trouble  itself  to  assist 
intentions  which  have  no  legal  merits."^  But  the  doctrine 
seems  to  be  well   established,  with  regard  to  covenants   relating 

»  It  was   sliio    laid   down   in  tipen-  [1808]  10  East,  130,  135,  1S8.  Fleetwood 

cer's  ruse,  that   when    the  covenant  v.  Hii/l  [18H91  2.S  Q.B.D.,  35 ;    White  v. 

extends  to  a  thing  which   is  not   in  fiuHlherii  Hotel  Co.  [1897]  1  Ch.,  767; 

being    at     the   time    oC    the  demise  Horsey  Estate  v.  Stejger  [1899]  2  Q.B., 

made,  it -will   not   bind  the  nssignee  89  ;  Boffcis  v.  Hoscgood,  supra  ;  Brown, 

unless  ho   be  expressly   named.     But  Coi>fi/oii(s.  18  ;  i)i/.s9(i  v.  Foi-ster  [1908] 

this  rule  has  sabseqnentlv  been  qnali-  78  L.  J.  K.  B.  24. 

fled,  MUishtiU  \.  Onkex  [1858]  27  L.J.,  '  5  Co.  Rep.,  Ifia,  24h. 

Ex.,  194     No   distinction  can  be  made  '  Cookson  v.  Ooffe  [lfi07]  C  10,   Jac, 

between     covenants   by   lessees    >  nd  125,  79  E.R ,  109  Bndqer  v.  Boardman 

covennnts  by  lessors.  Jones  v.  Parker  [l86(i]  16  Gray,  539.  560. 

[1895]  163  Mass.,  564,2  800(^85.  '  Niittall  y.  Bracewell  [1866]  2  Ex., 

»  Pollock,  Ooii.  (W.  W.),  300,  Wood-  10,36. 

fall,   L&T.,   172  sqq.  Avsterberni  y.  '  .'^O'O-o.'.-s  v.  J((mp.'>[l88.5]  140  Mass., 

Coyp  of  Oldham   [1885]  29  Ch.,   T).  750,  188.  1  Am<'s,  182  Cf.  Jfepjipl  v.   Builey 

781  ;   Uoyers  v.  Basegood  [1900]  2  Ch.,  [1834]  2  M.  &  K.,  517.  39  R.R..  26J, 

394.  403.  •  Bogers  v.  Hosegood  [1900]    2  Ch., 

3  ?2  Hen.  VIII.  c.  34;  1  Sm.  L.  0.,  12th.  388,  401. 

ed.,  76  ;  Mayor  of  Ooitgleton  v.  Pattison  Pollock,  Qon.  (W.W.),  S06, 


Moxhay. 
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to  land  and  entered  into  by  a  tenant  in  fee  with  a  former 
owner,  from  whom  he  purchased,  or  with  an  adjoining  land- 
owner, that  in  so  far  as  sucli  covenants  bind  tlie  covenantor  to 
some  forbearance  restrictive  of  tlie  free  use  of  his  land,  and 
were  made  with  the  object  of  benefiting  tlie  owners  and  occu- 
piers of  some  other  land  retained  by  the  former  owner  or 
belonging  to  the  adjoining  landowner,  as  the  case  may  be,  the 
burthen  thereof  practically  runs  with  the  land  in  equity,' 
The  facts  of  the  leading  case  of  Talk  v.  Moxhaif  were  briefly  TidkY. 
these.  The  plaintiff  had  sold  a  piece  of  ground  described  as 
"  Leicester  Square  Garden  or  Pleasure  Ground  "  to  one  Elms, 
who  covenanted  for  himself,  his  heirs,  and  assigns  to  "from 
time  to  time,  and  at  all  times  thereafter  at  his  and  their  own 
costs  and  charges,  keep  and  maintain  the  said  piece  of  ground 
and  Square  Garden,  and  iron  railing  round  the  same  in  its 
then  form,  and  in  sufficient  and  proper  repair  as  a  Square 
Garden  and  Pleasure  Ground,  in  an  open  state,  uncovered  with 
any  buildings,  in  a  neat  and  ornamental  order."  The  land 
passed  by  divers  mesne  conveyances  to  the  defendant,  who 
had  notice  of  the  covenant,  though  his  purchase-deed  did  not 
mention  it.  He  manifested  an  intention  to  build  upon  and 
alter  the  character  of  the  Square  Garden,  whereupon  the 
the  plaintiff  sued  to  restrain  him.  Lord  Oottenham,  0,  said, 
"That  this  court  has  jurisdiction  to  enforce  a  contract  between 
the  owner  of  land  and  his  neighbour  purchasing  a  part  of  it, 
that  the  latter  shall  either  use  or  abstain  from  using  the  land 
purchased  in  a  particular  way,  is  what  1  never  knew  dispu- 
ted  It   is   said    that,    the   covenant   being   one   which  does 

not  run  with  the  land,  this  court  cannot  enforce  it;  but 
the  question  is  not,  whether  the  covenant  runs  with  the  land, 
but  whether  a  party  shall  be  permitted  to  use  the  land  in  a 
manner  inconsistent  with  the  contract  entered  into  by  his 
vendor,   and  with   notice   of   which    he   purchased' If   an 

'  Williams,  V.  &  P.  426  7.  ledgfe  of  a  previous  contract  lawfully 
^  [1848]  2  Ph.  774,  Finch,  777.  Pri-  and  for  valuable  consideration  made 
vity  of  estate.  "Duyul  v.  Ohunilal  by  him  with  a  third  person,  to  use 
[X9l()]  12  A.  L.  J.  259.  and  employ  the  property  for  a  parti- 
'  Cf.  per  Chelmsford,  L.  C,  "  Where  cular  purpose  in  a  specified  manner, 
a  man  by  gift  or  purchase  acquires  the  acquirer  shall  not,  to  the  mate- 
property  from  another,  with  know-  rial  damage  of  the  third    party,  in 
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equity  is  attached  to  the  property  by  the  owner,  no  one  purchias- 
ing  with  notice  of  that  equity  can  stand  in  a  different  situation 
from  the  party  from  whom  he  purchased.'"  Jessel,  M.  R., 
suggested  that  the  doctrine  of  Tulk  v.  Moxhay,  was  an  ex- 
tension  in   equity   either   of  the   doctrine   of   Spencer's  ease  to 

Negative        another  line  of  cases,  or  of   the  doctrine  of   negative  easements,, 
easement.  .    ,  ,  p    i-    i  i  •  i 

such,    e.g.,  as   a   right   to   the  access  ot   light,  which   prevents 

the  owner  of   the   servient   tenement  from    building   so   as   to 

obstruct   the   light.^    In  some   later   cases,    the  right  has  been 

assimilated  to  an  easement.     E.g.,   in    Rogers   v.  Hosegood,^   the 

court   said,    "  In    equity,   just   as  at    law,   the   first  point  to  be 

determined  is  whether  the  covenant  or  contract  in  its   inception 

,    binds    the   land When   the  benefit  has   been  once  clearly 

annexed  to    one  piece   of   land,  it  passes  by  assignment  of  that' 

land,  and    may  be    said    to   run    with  it,  in  contemplation    as; 

well   of   equity    as   of  law,  without   proof  of  special  bargain  or' 

representation  on  the  assignment.    In  such  a   case,  it   runs,  not 

because    the  conscience   of  either    party  is  affected  but  because 

the   purchaser   has   bought  something  which  inhered  in  or  was 

annexed    to   the   land    bought."      And    the  still  later   case   of 

Formhy  v.    Barker,'^   supports    the    position    that    the    burthen 

imposed  in  equity  by  restrictive   covenants   cannot  exist  in  the 

absence  of    what   may   be   called    a  quasi   dominant   tenement. 

Still    more  recently  it  has  been  said,  "An  obligation  created  by 

a  restrictive  covenant    is  in  the  nature  of  a  negative  easement. 


opposition  to  tlie  conlraot,  and  inoon-  lins,  L.  J.) 

sistently  with  It,  use  and  employ  the  ■"  [1903]  2  Ch.  539.  In  Peck  v.  Con- 
property  in  a  manner  not  allowable  to  ivay  [1871]  119  Mass.,  546,  1  Ames,  162,; 
the  giver  or  seller."  De  Mattos  v.  a  covenant  not  to  build  on  parcel  sold' 
Gibson  [1859]  4  DeG.  &  J.,  276,  285.  was  treated  as  a  reservation  creating 
Tlie  rule  does  not  apply  to  personal  or  an  easement,  or  servitude  in  the 
collateral  covenants,  not  imposed  for  nature  of  an  easement,  upon  the  land- 
the  benefit  of  the  covenantee's  pro-  conveyed.  And  in  Norcross  v.  James, 
perty,  Foj-mbi;  V.  Barker  [1903]  2  Oh.,  supra,  a  covenant  bj' vendor  of  quarry 
539 ;  Oroves  v.  Loomes  [1885]  53  L.  T.,  not  to  quarry  stone  in  his  adjoining 
592  (covenant  not  to  take  proceed-  land  was  thus  observed  upon  by  the 
ings  to  restrain  use  of  land  tor  fever  same  court :  "  In  what  way  does  it 
hospital):  Kettle  li.  R.  v.  Eastern  extend  to  the  support  of  the  plaintiff's 
Ry.  [1889]  44  Minn.,  461,  2  Scott,  489.  (vendee's)  quarry  ?     It  does  not  make 

'-  John  Bros.   A.  B.    Co.,   v.   Holmes  the  use  or  occupation  of  it  more  con- 

[1900]  1   Ch.,    188 ;   BoUowuy   Bros.  v.  venient.     It  does     not   in    any    way 

Hill  [19ii2]  2  Ch.,  612.  affect  the  use  or  occupation ;  it  simply ; 

'  London  &  S.  W.  Ry.,   Co.  v.   Gomm  tends  indirectly  to  increase  its  value, 

[1882]  20  Ch.  D.,  562,  by  excluding  a   competitor  from  the, 

'•  [1900]  2  Ch.,  388,  1  Ames,  168  (Col-  market  for  its  products."      , 
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creating  a  permanent   right  in  the  person  entitled  to  it  ov6r  the 
land  to  which  it  relates.'" 

Lord  Cbttenham's  decision  in  Tulk  v.  Moxhay,  however,  pre 
ceeded  upon  the  principle  of  preventing  a  party  having  know- 
ledge of  the  just  rights  of  another,  from  defeating  such  rights, 
and  not  upon  the  idea  that  the  engagements  enforced  created 
easements  or  were  of  a  nature  to  run  with  the  land,  and,  it  is 
conceived,  a  court  of  equity  may  in  a  proper  case  impose  the 
hurthen  of  a  covenant  relating  to  lands  on  the  alienee  of  such 
lands,  on  a  principle  altogether  aside  from  the  existence  of  an 
easement  or  the  capacity  of  such  covenant  to  adhere  to  the  title.^ 
It  has,  accordingly,  been  held  by  the  New  York  Court  of  Appeals 
that  a  covenant  by  a  purchaser  not  to  sell  sand  taken  from  the 
land  conveyed,  entered  into  for  the  protection  of  the  cove- 
nantee in  the  enjoyment  of  his  business,  may  be  enforced 
against  an  assignee  with  notice.^  Danforth,  J.,  said,  "  The^ 
principle  vphich  favours  freedom  of  trade  requires  that  every  man' 
shall  be  at  liberty  to  work  for  himself,  and  shall  not  deprive 
himself  or  the  state  of  the  benefit  of  his  industry  by  any  con- 
tract that  he  enters  into.  The  same  principle  mxist  justify, 
a  party  in  withholding  from  market  the  tools,  or  instruments, 
or  means  by  which  he  gains  the  support  of  his  family,  or  if, 
as  in  the  case  before  us,  the  instruments  or  means  are  suscep-: 
tible  of  several  uses  one  of  which  will  work  mischief  to  him- 
self by  the  loss  or  impairment  of  his  livelihood,  there  is  no  rea- 
son of  public  policy  which  requires  him  upon  a  sale  of  the 
instrument  to  consent  to  that  use,  or  prohibits  him  from  binding 
his  vendee  against  it."  And  the  court  laid  down  the  broad/ 
proposition — ",  where  the  agreement  is  a  just  and  honest  one, 
its  judgment  should  not  be  in  favour  of  the  wrong-doer."* 


1  Re  iVisbet  &  Pott's  Contract  [1906] 
1  Ch.,  386.  Cf.  Trustees  Columbia 
College  v.  Lyach  [1877]  70  N.  Y.,  440, 
Finch,  Gas.  Prop.,  1193. 

'Brewer  v.,  Marsliall  [1868]  19  N.  J 
Eq.;  537,  2  Keener,  561-2.  De  Gray  v. 
Monmouth  B.  C.  B.  Co.  [1892]  50  N.  J. 
Bq.,  329,  332,  2  Scott,  584.  Seenrt. 
by  Ames,  17  Har.v.,  L.  R.,  181. 

"  Cf.  Francisco  V.  Smit^  [1894]  143 
N.  Y-.,  488,  1  Ames,  186,  where  Earl, 
J.,    said,  "  Such  an    agreement  is  a 


valuable  right  in  connection  with  the 
business  it  was  designed  to  protect; 
and  going  with  the  business  it  may 
be  assigned,  and  the  assignee  may 
enforce  it  just  as  the  assignor  could 
liave  enforced  it,  if  he  had'retained  the 
business.  The  agreement  can  have 
no  independent  existence  or  vitality 
aside  f^om  the  business." 

'  Hodge  v.  Sloan  [1887J  107  N.Y.,  244; 
1  Ames,  184.- 


Burden  aad 
benefit  in 
equity. 
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Principle. 


Another  instructive  case  before  the  same  court  may  be 
here  referred  to.  The  plaintiff  in  this  case  resided  in  a  wealthy 
and  respectable  quarter  of  Brooklyn  city,  and  paid  $  6,000  to 
one  GoUner,  a  builder  of  flats  and  tenement-houses,^  upon  the 
condition  that  the  latter  "  would  not  construct  or  erect  any 
flats  in  plaintiff's  immediate  neighbourhood  or  trouble  him  any 
more."  GoUner  obtained  title  to  a  lot  in  the  neighbourhood 
and  commenced  the  erection  of  a  seven-story  flat  thereon. 
Upon  remonstrance  by  the  plaintiff,  he  transferred  his  equity 
in  this  lot  to  his  wife  (who  was  fully  acquainted  with  all  the 
facts),  and  continued  the  construction  nominally  as  her  agent 
and  architect.  Upon  the  plaintiff  bringing  a  suit  to  enforce 
the  covenant,  it  was  contended  in  vain  for  Gollner  and  wife 
that  the  covenant  was  a  personal  one  and  the  plaintiff  not 
being  the  vendor  or  original  owner  of  the  lot  in  question  was  not 
entitled  to  relief  in  respect  of  it.  The  covenant  was  held  to 
be  restrictive,  not  collateral  to  the  land,  but  relating  to  its  use. 
The  moment  Gollner  bought  or  leased  any  land  in  the  plaintiff's 
neighbourhood,  "  he  came  under  an  obligation,"  said  Finch, 
J.,  "  not  to  use  it  in  a  particular  way  ;  the  land  in  his  hands 
necessarily  became  restricted  and  limited  in  the  use  of  which 
it  was  capable  ;  and  as  much  so,  though  bought  of  another, 
as  if  it  had  come  from  the  contractor,  who  imposed  the  res- 
traint as  a  vendor.  Equity  has  no  compassion  for  a  fraud, 
and  he  who  buys  in  aid  of  one  with  full  knowledge  of  what 
is  right,  but  with  purpose  to  defeat  it,  should  not  escape  the 
band  of  equity  by  a  criticism  upon  the  origin  of  the  restric- 
tion violated."  ^  Here,  however,  we  can  see  the  idea  that  a 
restrictive  covenant  creates  something  like  an  easement  over 
the  lands.^    This  is  doubtful. 

As  Professor  Ames  points  out,  the  passing  of  the  benefit 
and  burden  of  restrictive  covenants  is  not  to  be  explained  by 
any  single  analogy  or  principle.  The  burden,  according  to  him, 
is  imposed  upon  a  subsequent  possessor  of  the  res,  whether  real 

^  These  buildings  "  bring  together 
a  changing  and  floating  population 
under  one  roof,  having  no  owflersliip 
of  their  own,  and  caring  little  for 
anylhiug  beyond  their  personal  com- 


fort and  immediate  needs  " 

'  Lewis  V.  Gollner  [1891]  129  N.  Y., 
227,  I  Amos,  152. 

'  Cf.  Beuls  V.  Case,  138  Mass..  140. 
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or  personal,  upon  the  same  principle  that  the  grantee  oEa  guilty 
trustee,  or  the  grantee  of  one  already  under  contract  to  sell  the 
res  to  another,  is  bound  to  convey  the  res  to  the  cestui  que  trust 
or  the  prior  buyer;  the  purchaser  with  notice,  or  the  volunteer, 
is  not  allowed  to  profit  unjustly  at  the  expense  of  the  cestui  que 
trust  or  promisee.  The  right  of  third  persons  to  the  benefits  of 
restrictive  agreements  is,  on  the  other  hand,  the  result  of  the 
equally  just  and  simple  principle,  that  equity  will  compel  the 
promisor  to  perform  his  agreement  according  to  its  tenor.  The 
assignee's  situation  is  analogous  to  that  of  the  buyer  of  land 
from  one  to  whom  it  has  been  previously  sold  with  warranty.' 

The  question  of  the  burden  or  benefit  of  a  restrictive  cove-  schemef. 
nant  passing  beyond  the  persons  of  the  actual  contracting  parties 
and  becoming  attached,  as  it  were,  to  the  land  in  respect  of 
which  it  was  entered  into,  arises  mostly  in  connection  with  the 
demise  thereof  as  part  of  a  general  scheme  for  building  upon  or 
for  the  benefit  and  improvement  of  all  the  lands  included  in  a 
larger  tract.  The  estate  as  a  whole  may  in  such  a  case  be 
deemed  to  be  "bound  by  one  general  law."*  "  Any  one  who 
has  acquired  land,"  said  Hall,  V.C.,  "  being  one  of  several 
lots  laid  out  for  sale  as  building  plots,  where  the  court  is  satis- 
fied that  it  was  the  intention  that  each  one  of  the  several  pur- 
chasers should  be  bound  by  and  should,  as  against  the  others, 
have  the  benefit  of  the  covenants  entered  into  by  each  of  the 
purciiasers,  is  entitled  to  the  benefit  of  the  covenant ;  and  this 
right,  that  is,  the  benefit  of  the  covenant,  enures  to  the  assign 
of  the  first  purchaser,  in  other  words,  runs  with  the  land  of  such 
purchaser.  This  rigiit  exists  not  only  where  the  several  parties 
execute  a  mutual  deed  of  covenant,  but  wherever  a  mutual  con- 
tract can  be  sufficiently  established."^  So,  whether  the  restric- 
tive covenants  be  entered  into  by  a  vendor  as  to  the  use  of  other 
land  retained  or  simultaneously  sold,  for  the  benefit  of  the 
land  sold  by  him,  or  by  a  purchaser  as  to  the  use  of  the  land 

'  17  Harv.  L.  R.,  182-4  (article).  Lyon  [1869]  4  Ch.,  218.  2  Keener,  493 ; 

'  Per  Lord   Macnaghten,  Spicer  v.  Muster   v.   Housurd   [1876]   4   Cli.  D., 

itftirtiii  [1888]  14  A.C.,  12,20,  2  Keener,  718;  Mackevzie  v.  Ohilders  [1889]  43 

542.  Ch.    D.,   265;    Knight    v.    Simmonds 

3  Rfnals  V.  CowUshaw  [1876]  9  Ch.  [1896]  2  Ch.,  294. 
D.,  125,  1  Ames,   161.    CL  Keates  t. 
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purchased  by  him,  for  the  benefit  of  other  land  retained  or  simul^ 
taneously  sold  by  the  vendor,  equity  purports  to  determine  the 
intent  of  the  parties  and  to  give  effect  to  the  same.  It  is  a  ques- 
tion of  intention,  said  Wills,  J.,  "  whether  the  restrictions  are 
merely  matters  of  agreement  between  the  vendor  and  his  vend- 
ees, imposed  for  his  own  benefit  and  protection,  or  are  meant 
bj?^  him,  and  understood  by  the  buyers,  to  be  for  the  common 
advantage  of  the  several  purchasers.  If  the  restrictive  cove- 
nants are  simply  for  the  benefit  of  the  vendor,  purchasers  of 
Other  plots  of  land  from  the  vendor  cannot  claim  to  take 
advantage  of  them.  If  they  are  meant  for  the  common  advan- 
tage of  a  set  of  purchasers,  such  purchasers  and  their  assigns 
may  enforce  them  inter  se  for  their  own  benefit."  '  And  the 
fact  that  the  lots  were  not  all  sold  together  will  not  apparently 
matter.  "Lapse  of  time  is  not  of  itself  a  bar  to  the  liability 
of  the  purchasers  inter  se :  it  is  a  matter  to  be  taken  into 
consideration." ' 
Negative  Lord  Cairns  ruled  that  if  parties  for  valuable  consideration, 

covenants.  ^[^jj  their  eyes  open,  contract  that  a  particular  thing  shall  not 
be  done,  all  that  a  court  of  equity  has  to  do  is  to  say  by  way 
of  injunction  that  which  the  parties  have  already  said  bj'  way 
of  covenant,  that  the  thing  shall  not  be  done.  It  is  not  in  such 
a  case  a  question  of  the  balance  of  convenience  or  inconvenience 
or  of  the  amount  of  damage,  or  of  injury  ;  but  of  the  specific 
performance  by  the  court  of  that  negative  bargain  which  the 
parties  have  made,  with  their  eyes  open,  between  themselves;^ 
It  may  be  that  through  the  acts  or   license   of   the   plaintiff,    or 

'  Nottingham  Brick   &   Tile   Co.   v.  inter  se  if  the   estate,   the   lots,  and 

Butler   [1885]  15  Q.B.D.,  261,  268.     Cf.  the  persons    to   be     bound  are    not 

Osborne  v.  Bradley,   sUpra  ;   Mann  v.  defined,  Osborne  v.  Bradley  [1903]  2 

Stephens   [1846]   15   Sim.,  377  ;    Coles  Oh.,  446.    The  law  is  well  summarised 

V.   Sims  [1854]  5  DeG.  M.  &   G  ,  1 ;  in   Elliston  v.  Bencher    [1908]  2    Oh. 

Wliatman     v.     Gibson   [1838]   9  Sim.,  374,  afld.,  665. 

196  ;  Rowell  v.    Satchell  [1903]  2  Oh.,  '  Per    Bsher,    M.    R.,    Nottingham 

212  ;    WUtneij    v.    Union    Ry.   [1855]  Brick  Co.  v.  Bvtler  [1886]  16  Q.  B.  T)., 

11   Gray,  359,  2   Keener,  547  ;    Parker  778,  1  Ames,  172.    Waster  v:  Hansard 

V.  Nightingale  [1863]   6  Allen,    341,    2  [1876]  4  Ch.   T).,  718  ;  Ashby  v.  Wilson 

Keener,     478  ;     Barrow   v.     Richard  [1900]  1  Ch.,  66  (successive  leases). 

[1840]  8  Paige  351,  1  Ames,  173 ;   King  '  Doherty  v.  AUman  [1878]  3  A.  C, 

v'    Dicfcesoti    [1889]  40   Oh.D.,   596,1  709,    720.  Collins  y.   Ciistie  [1887]  36 

Ames,  178  ;  Cooverji  v.  Bhimji  [1882]  Ch.  D.,   243,  254.    See  also    Gooke  v. 

6  Bom.,  528,  533:    Covenants  are  not  Gilbert  [1892]  8  T.  L.  R.,  382  ;  Farmhy 

mutually  enforceable  by  purchasers  v.  Barker,  supra,  554. 
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those  under  whom  he  claims,  the  circumstances  may  be  so 
altered  that  his  enforcing  the  covenant  maj' become  unreasonable 
and  inequitable,  but  the  contractual  obligation  will  not  disap- 
pear.^ Nor  can  a  passive  acquiescence  in  one  breach  of  co- 
venant be  considered  to  be  a  waiver  for  all  future  time  of  the 
right  to  complain  of  any  other  breach.^  The  true  test  seems 
to  be  whether  the  general  condition,  in  view  of  which  the  cove- 
nant was  made,  has  so  changed  that  enforcement  will  simply 
annoy  the  defendant  without  really  benefiting  the  plaintiff.' 
And  the  validity  of  these  negative  covenants  cannot  apparently 
be  affected  by  the  rule  against  perpetuities,  which  applies  only 
to  limitations  of   property  and  not  of  user.* 

All  the  above  cases,  I  apprehend,  are  within  the  purview  t.pa.,  s.  40. 
of  section  40,  Transfer  of  Propeily  Act,  which  provides  that 
the  burden  of  an  obligation  imposing  a  restriction  on  the  use 
of  land  or  of  an  obligation  annexed  by  contract  to  such  owner- 
ship, but  not  amounting  to  an  interest  or  easement,  may  be 
enforced  against  a  transferee  with  notice  or  a  gratuitous  trans- 
feree,* but  not  against  one  for  value  without  notice.^  Notice, 
it  appears  does  not  create  the  right,  but  absence  of  it  gives 
rise  to  a  countervailing  equity.' 

The  doctrine  of  equity  has  not  been  extended  in  England  to    Affirmative 

covenants, 
covenants  that  are    not  restrictive  but   affirmative,  and    compel 

the  covenantor  to  do  some  positive  act,  eg  ,  building  or  repairing. 
"Only  such  a  covenant,"  said  Lindley,  L.  J.,  "as  can  be  com- 
plied with  without  expenditure  of  money  will  be  enforced  against 
the  assignee  on  the  ground  of  notice."^     The  American  courts 

'  Sayevsv.  Collier  [1884]  28  Ch.  D.,  covenant  of  pre-emption,  lUimaswumi 

103,  110;  Knight  v.  Simmoiids  [1896]  2  v.  Chimian  [1901]  11  M.  L.  J.   R.,    132, 

Ch.,  294;    Hooper  v.    Bromet    [1904]  135.     As    to    notice,    see    Mrilji  v. 

90  L.  T..  234.                       ^  MacLeod  [19  3]  5  Bom.  L.R,  9;)1,  iJ95  ; 

'  Western  v.   Maedermott    [1866]   2  Hira  fiiiigh  v.  Narniii,  10   C.  P.   L.   R, 

Ch.,  72.  110,  112;  2  Pomeroj',  Eg.  J.,  s.  689. 

'  17  Harv.  L.  R ,  138.  Cf.  MiUbtirw  V.  '  London  etc.  Go.  v.   Oomm,  supra, 

Lyons  [1914]  1  Ch.,  34.  583  ;  2  Dart,  V.   &   P.,   769   Of.   Curter 

'  London  A  S.  W.  fit/.  Co.  v.  Oomm,  v.  Williams,  [1870]  9  Eq.,  678.  2  Keener, 

supra  ;  Mackenzie  v.  Childers,  supra ;  565. 

2Dart,  7.  &  P.,  771, 783.    Cf.  Tobey  v.  'Haywood      v.     Brunsioick     P.    B. 

Moore  [1881]  130  Mass,  448,  2  Keener,  Bnildi'ng  Society  [1881]  8  Q.  B.  D.,  403, 

516.  410,  1   Ames,  176 ;   Sugden,   V.   &  P., 

'  In  Mander  v.   Fnlcfee  [1891]   2  Ch.,  590  ;     Austerberry  v.  Corp.  of  Oldham 

584,  2  Keener,  609,  an  injunction   was  [1885]  29  Ch.  D.,  750:  Olegg  v.  Hands 

issued  aginst  a  simple  occupier.  [1890]  44  Ch.  D.,  503,  519,  2  Keener, 

This  section  has  been  applied  to  a  597    (covenant  affirmative    in    form, 
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seem  to  have  taken  a  different  view,'  and  the  language  of  section 
40  of  Indian  Transfer  Act,  it  is  conceived,  is  large  enough  to 
justify  a  similar  doctrine  in  this  country. 

In  general,  contracts  do  not  by  the  law  of  England  run 
with  goods.^  A  restrictive  agreement  as  to  the  use  of  chattels, 
therefore,  cannot  be  enforced  against  a  sub-purchaser,  even 
though  he  has  notice.'  A  contrary  view,  however,  has  found 
favour  with  some  American  courts,*  and  a  covenant,  eg.,  re- 
stricting the  use  of  its  copyrights  and  electrotype  plates  by  a 
conipaTiy  of  publishers  has  been  enforced  against  their  assigns.* 
It  is  not  easy  to  see  any  distinction  in  principle.  In  all  these 
cases,  if  no  relief  is  given,  the  original  promisee  is  unjustly 
impoverished,  while  the  purchaser  who  takes  with  notice  or 
without  giving  value  is  correspondingly  enriched.^ 

1  have  so  far  endeavoured  to  define  the  juiisdiction  of  a  court 
of  equity  in  the  matter  of  the  specific  performance  of  contracts, 
and  have  also  examined  the  grounds  peculiar  to  the  nature  of 
the  contract  in- suit  or  to  the  conduct  of  the  parties  upon  which 
such  relief  may  be  refused.  I  have  also  tried  to  show  you  that 
even  where  contracts  are  executed,  specific  relief  may  be  granted 
in  respect  thereof.  I  will  now  consider  an  action  for  specific 
performance  from  the  standpoint  of  a  practical  lawyer  who 
is  called  upon  to  institute  it.  Let  us  take  it  for  granted  that 
the  contract  is  primd  facie  sitch  that  an  action  will  lie.  This 
lawyer  then  will  have  to  consider,  first,  where  to  institute  the 
suit,  secondly,  on  whose  behalf  to  institute  it  and  as  against 
whom,  and,  thirdly,  what  to  say  and  what  to  ask  for  in  his  plaint. 

The  first    question  is    about  the   forum.     A  suit  should  be 


negative  in  substance);  Re  Nisbet 
&  Potts  [1905]  I  Ch.,  397. 

'  WhitteiitoH  Mfg.  Co.  v.  Staples, 
164  Mass.,  319  (covenant  by  grantee 
of  mill  site  with  all  streams,  dams, 
water  power,  privileges,  etc.,  to  pay- 
grantor  and  assigns  l/5th  ol  flowage 
damages  caused  by  reservoir);  Bald 
Eugle  Valley  B.  Co.  v.  Nittainj  Valley 
R.'Oo.  171  Pa.,  284  (covenant  to  give 
traffic  to  railway) ;  3  Pomeroy,  Eq.  J., 
s.  1-295.  pp.  2597-8.  But  see  17  Harv. 
L.  R.,  176  (Ames). 

2  Blackburn,  Sale,  276. 

3De  Muttos  V.  Gibson  [1859]  4 
PeG.  &  J.,  276,295;  Taddyv.  Sterions 


[1904]  1  Ch.,  306  ;  McGnUlier  v.  Titcher 
[1904]  2  Ch.,  306  ;  Bobbs  Merril  Co. 
V.  Siiellenbtirgh,  131  Fed.  R.,  580; 
Garst  V.  Hail  &  Lyon,  179  Mass.,  588. 

*  N.  Y.  Bank  Note  Co.  v.  Bamilton 
Bank  Note  Co.  [1895]  83  Hun.,  593,  2 
Keener  ,  618  ;  i.ittlefleld  v.  Perry,  88 
U,  S.,  205.  Cf.  Badische  A.  S.  'Fabrik 
V.  Isler  [1906]  1  Ch.,  605,  611  (patented 
article)  ;  Messageries  Imperiales  v. 
Bailies,  [1863]  11  W.  R.  (Bug.),  322. 

'  Murphy  v.  Christian  P.  A.  Publish- 
ing Co.  [1899]  38  N.  Y.  Ap.  Div.,  426, 
1  Ames,  157.  But  see  Oarst  v.  Ball, 
179  Mass.,  688. 

"  17  Harv.  L.  Rev.,  416. 
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ordinarily    instituted    where   the   cause   of  action  arose.^     The 
"  cause  of  action,"  it  may  be  explained,  is  an   expression   which 
generally    includes   both  a  right  and  its  infringement.^     Every 
fact   vvhich  it   would   be  necessary   for  the  plaintiff  to  prove,  if 
traversed  by  the  defendant,  in  order  to  support   his  right  to  the 
judgment  of  the  court,  has  been  said  to  constitute  the  plaintiff's 
cause  of   action.'     The  third    explanation    to  section    17,    Civil    c.P,C.,s.i7. 
Procedure   Code,  1882,   enumerates  the   places  where  the  cause 
of  action  may  arise  by  reason  of  the  breach  of  a  contract :     "  Tn 
suits  arising  out  of  contract,  the  cause  of  action  arises  within  the 
meaning  of  this  section  at  any  of  the  following  places,  namely  :  — 
(i)  the  place  where  the  contract  was  made  ; 
(ii)  the  place   where   the   contract  was  to  be  performed  or 
performance  thereof  completed  ; 

(iii)  the  place  where  in  the  performance  of  the  contract 
any  money  to  which  the  suit  relates  was  expressly  or  impliedly, 
payable." '' 

Where,  however,  the  relief  asked  for  is  a  personal  one, 
as  in  most  cases  of  equitable  jurisdiction,  there  is  nothing 
to  prevent  the  suit  being  filed  in  the  court,  within  the  territorial 
jurisdiction  of  which  the  defendant  ordinarily  resides.*  Where 
there  are  several  defendants  and  they  have  different  places  of 
ordinary  residence,  the  suit  may,  if  they  do  not  object  or  if  the 
court  permits,  be  instituted  in  a  court  which  has  jurisdiction 
over  at  least  one   of  these  places.^ 

A  suit  for  specific  relief  cannot  be  instituted  in  a  court   of    civil  Courts, 
small   causes.'     It   must   be   instituted    in  one  of  the  ordinary 
civil  courts,  the   valuation    of   the   suit   generally   determining 
which,    where    there   are  several  of  different  gi'ades  in  the  same 
station.'     In  British  India,  there  are  two  classes   of   suboi'dinate 

'  C  P.  C,  (Act  V  of  1908,)  s.  20  (r).  '  C.  P.  C!.,  s.  17  (b)  ;  cf.    s.    16,  prov.; 

»  Haramnni  v.  Bari  Churn  [1895]  22  Act  V  of  1908,  s.  20  (a). 

Oal.,  833,  839.  =0.  p.C,  s.  17    (c).  Act  V  of   1908, 

'  Read'\.  Brown  [1888]  22  Q.  B.  n.,  ».  20  (b). 

128 ;   Murti  v.    Bhola   Bam   [1893]  16  '  Pfov.  S.  C.  Ct.   Act  (IX  of    1887), 

AU.,  U5,  v.  B. ;  Riimaswami  v.  Vythi-  sell,  ij,  art.   15,   16,    17;   Nufagiri  v. 

natha  [1901]  26  Mad.,  760.  Sttthapalli,  [1908]  19  M.  L.  J.  B.,  220; 

'  LlewhelUnv.  Chunni  Lai   [1882]  4  NgaHlav.  Nsa  Aung,  [19(j8]   U.  B.  R., 

AH.,  423;   Bishunath  v.  llahi    Baksh  3rd.  Qr.,  3. 

[1883]  5   All.,  277;   Kalidhiin  v.  Shiba-  •  C.  P.  C,  s.  15  :    "Every  suit  shall 

nath  [1882]  8  Cal.,  483  ;  Banke  Behari  be   instituted    in     the  court  of  the 

V.  Pokhe  Ram  [1902]  25  All.,  48.  lowest  grade  competent  to  try  it." 
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civil  courts  in  most  districts.  They  are  presided  over 
respective]}'  by  Subordinate  Judges  and  Munsiffs  or,  as  they 
are  called  in  Bombay,  Subordinate  Judges  of  first  class  and  of 
second  class.  The  former  have  jurisdiction  to  entertain  all 
original  suits  and  proceedings  of  a  civil  nature,  the  latter  have 
generally  a  pecuniary  limit  fixed  to  their  jurisdiction.^  The 
higher  courts  clearly  have  jurisdiction,  however  low  or  high  the 
valuation  of  a  suit,  and  no  provision  of  the  Code  of  Civil 
Procedure  can  detract  from  it.^  Consequently,  if  a  suit  which 
according  to  section  15  of  that  Code^  should  have  been  filed 
in  the  court  of  a  Munsiff  has  been  instituted  in  the  court  of  a 
Subordinate  Judge,  the  latter  may  either  return  the  plaint  for 
presentation  to  the  former  court,^  or  dispose  of  the  cause 
himself.*  And  though  the  pecuniary  limit  of  the  jurisdiction  of 
a  court  may  be  defined,  that  will  not  prevent  it  from  making 
a  decree  for  a  larger  amount,  provided  the  claim  as  laid  is 
within  its  jurisdiction.'  A  plea  regarding  absence  of 
Jurisdiction,  jurisdiction  cannot  be  waived  and  may  be  taken  for  the  first 
time  in  appeal  f  but  an  objection  to  an  irregularity  in  procedure 
may  be  abandoned  or  not  pressed.'  The  distinction  was  thus 
stated  by  the  Judicial  Committee  in  the  leading  case  of  Ledgard 
V.  Bull^  :  "  When  a  judge  has  no  inherent  jurisdiction  over 
the  subject-matter  of  suit,  the  parties  cannot  by  their  mutual 
consent,  convert  it  into  a  judicial  process,  although  they  may 
constitute  the  judge  their  arbiter  and  be  bound  by  his  decision 
on  the  merits  when  these  are  submitted  to  him.  But  there  are 
numerous  authorities  which  establish  that  when,  in  a  cause 
which  the  judge  is  competent  to  try,  the  parties  without  any 
objection    join     issue    and     go    to    trial    upon   the    merits,  the 

'  In      Bengal  and  Upper     India,    ic  AIL.    286.      Distingnish     Golap    Singh 

is    usually    Rs,     1,000,    Act    XII     of  v.   Iiidra    Kumar,   [1909]    9    C.   L,  J., 

1887,  s.  19  ;  in  Bombay,  it  is  Rs.  5,000,  367. 

Act  XIV  of   1869,   s     24  ;  in  Madras,  °  Isisheinnun      v.        hund     Mortgage 

Rs.  2,500,  Act  III  of  1873,    s.   12.  Banlc  [1884]   U   Cal.,   244,  248,    P.O.; 

'  Matra    Mondnl     v.      Hari    Mohan  Minakshi    v.    Subramnniya     [1887]    11 

[1899]    17    Cal.,   155  ;    Ram  v.    Mtria  Mad.,     26.    P,   C.     But  see  Act  V  of 

[1897]  25    Cal.,   46,  48;    Krishnasami  1908,  s.   21   (territorial   jurisdiction); 

V.  rfaiiaftasabaiClSgO]  14  Mad.,  183.  Act     XII     of   1887,     s.    12   (pecuniary 

» JVow  Act  V  of  1908.  jurisdiction). 

Act  V  of  1908,   Sch.  T,  Or.   7,   r.  10.  'Ledgard     v.     Bull    [1886]    9     All., 

'  Nidhi     Lai    v.     Mazhar    Hussain,  191,  P.  C. 

[1884]  7  All.,  230,  P.B.  'Ibid,  203.   Cf.  Lalmoney  v.  Juddoo- 

^Mitclho   Das  V      Uamji    [1894]    16  »iaw«i  [1866]  1  lud.  Jur.  N.  S.,  319. 
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defendant  cannot  subsequently  dispute  the  jurisdiction  upon  the 
grounds  that  there  were  irregularities  in  the  initial  procedure, 
which,  if  objected  to  at  the  time,  would  have  led  to  the 
dismissal  of  the  suit." 

Next,  as  to  the  array  of  parties.  ■  Parties. 

Section  26,  Civil  Procedure  Code,  1882,  lays  down  that  all  C.P.C.,s.26. 
persons  may  be  joined  as  plaintiffs  in  whom  the  right  to  any 
relief  claimed  is  alleged  to  exist,  whether  jointly,  severally,  or 
in  the  alternative,  in  respect  of  the  same  cause  of  action.' 
The  proper  person  to  bring  an  action  is  the  person  whose  right 
has  been  violated,^  and  an  old  English  case  formulates  the  rule 
that  the  remedy  in  equity  shall  be  either  between  the  parties 
who  stipulated  what  is  to  be  done,  or  those  who  stand  in  their 
place '  We  shall  probably  be  safe  in  saying  now  that  those 
who  entered  into  the  contract,  or  who  stand  in  their  place,  or 
are  interested  in  the  subject-matter,  are,  as  a  rule,  the  only 
proper  parties  to  the  suit.''  Section  23,  Specific  Relief  Act,  S.R.A.,  s.  23. 
mentions  categorically  the  persons  by  whom  the  specific  per- 
formance of  a  contract  may  be  obtained.      We  have,  first,   any 

party  to  the  contract,  and,  next,  the  representative  in  interest,  or    Legal  repre- 
,  .      .      ,     „  ,  I      rm  ■  sentative. 

the  prmcipal  or  any  party  thereto.      Ihe  parties  to  a  contract 

are  primarily  bound  to  perform  their  respective  promises.^  This 
obligation  may  be  discliarged  either  by  death  or  sometimes  by 
delegation  (with  the  consent  of  the  promisee).  In  the  case  of 
death  before  performance,  promises  will  bind  the  representa- 
tives of  the  promisor,  unless  a  contrary  intention  appears  from 
the  contract.'  This  means  that  where  personal  considerations  personal 
are  of  the  foundation  of  the  contract,  as  in  cases  of  principal  and 
agent  and  master  and  servant,  the  death  of  either  party  puts. an 
end  to  the  relation  ;  and,  in  respect  of  services,  after  the  death 
the  contract  is  dissolved,  unless  there  be  a  stipulation,  express 
or  implied,  to  the  contrary.^     The  learning,  skill,  taste,  solvency. 


considera- 
tions. 


'  Lingammal  v.  Ohinna  Venkutam- 
mal  [1882]  6  Mad.,  239,  243 ;  FuMrapa 
V.  Rudrava  [ISai]  16  Bom.,  119  ;  H(ira- 
moni  V.  Hari  Churn  [1895J  22  Cal.,  833. 
Of,  Act  V  of  1908,  Sch.  I,  Or.  I,  r.  1. 

'  Per  WlUes,  J.,  Qray  v  Pearson 
[1870]  5  0.  P.,  568. 

3  Burgess  v.  Wheate,  [1759]  1  W.  Bl. 
129.    Cf.  raster  v.  Small  [1837]  3  My. 


&  Or  ,  63. 

*  Waterman,  74.  Cf.  Pry,  s.  192,  p 
77,  Ahmedhhai  v.  D.  M.  Petit  [19111 
13  Bom.  L.  R.,  1061. 

'  S.  R.  A.,  s.  23  (a),  (b). 

■  I.  0.  A.,  s,  37. 

'  Ibid. 

'Furrow  V.  Wilson  [1869]  4  0.  P., 
744,  746. 
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or  any  personal  quality  of  a  party/  or  the  confidenee  that  the 
promisee  reposes  in  him,^  may  be  a  material   ingredient  in   the 
contract.     E.g.,  where  a  painter  undertook  to   paint  a  picture,'- 
or  an  author  to  write  a  book/  or  an   architect  to  build  a  light- 
■house/  or  a  master  to  teacli  an   apprentice/  since  the  contract 
could  not  be  performed  in  precisely  the  same  way  by  any  heir, 
executor,  administrator  or  assign,   it   would  be  determined  by 
the  death  of  the  original  promisor  before  performance.     So  the 
parties  to  a  contiact  may  expressly  stipulate  that  the  interest 
thereof  shall  not  be  assigned,  but  that  the  promise  contained  in 
it  shall  be  performed  by  the  promisor   himself.'     Here  the  con- 
tract cannot  be  discharged   except  by   personal    performance, 
unless  the  benefit  of  the  clause  is  waived.^     Where,  however, 
these  special  circumstances  do  not  exist,  the  maxim  actio  person- 
alis moritur    cum.  persona  has   no   application     to   contractual 
obligations.^     So  also,  when  considerations  connected   with   the 
person  with  whom  a  contract  is  made  form   a  material  element 
of  the  contract,  it  may   well  be   that  such   a  contract  on  that 
ground  alone  is  one  which   could   not  be  assigned   without  the 
pronoisor's  consent,   so  as  to   entitle   the  assignee  to  sue  him 
on  it."     In  a  contiact   of  sale,    e.g.,   where  payment  of  a  por- 
tion of  the   purchase-money  is  deferred   and   there  is  no   pio- 
vision  for  securing  such  payment,  it    is  a    necessary  inference 
that  the  character   and  solvency  of  the  vendee  was  an    induce- 
ment  to   the   contract,   and    the   contract   cannot  be  assigned 
so  as   to  permit  the   assignee   to   enforce   it   and    compel  the 
vendor  to    substitute    the   obligation   of  any   other  person  for 
the   obligation    of  the  one  with  whom  the  contract  was  made.*^ 
Assignee  of     The  law  as  to  assignment  of  contracts^^  has  been  recently  stated 

contract. ^ 

1  S.  R.  A.,  s.  23  (b),  prov.  Mohendm  '  Ct.  Dowell  v.  Dcio  [1842]  1  Y.  &  C. 

V.  Kali  [1902]  30  Cal.,  265.  Ch.,  345  (lessee's  assign  recognised  as 

'  Cf.  Robson  V.   Drummond   [1831]   2  tenant  by  lessor.) 

B.  &  Ad.,  303,  36  R.  R.  569.  '  Broom,  Leg.U  Maxims,   681  ;    U.G. 

'  I.O.A.,  s.  37,  ill.  (b) ;  "s.  40,  ill.  (b).  Mitter,  Leg.  Max.,  15.    Hill  v.  Bedaput 

'  Marshall  v.  Broadhurst,  [1830]  I  [1897]  10.  W.  N.  Ixxi  (master  and  ser- 

Tyiw.,  349  ;  Orifjlth  v.  Tower  Publish-  vant.) 

ing  Co.  [1897]  1  Ch.,  21.  ""  Toomeyv.  Rama  Sahi  [1890]  17  Cal., 

'  Wentworthy.  Cock  [1839]  10  A.  &  115,  121  ;  Navasiimya  v.  Kadir  Ammal 

B.,  45.  [1894]  17  Mad.,  168. 

'  Baxter   v.    Burfield  [1747]  2  Str.,  "  Rice  v.  Gibbs  [1894]  40  Neb.,  264,  2 

1266.  Keener,  1172. 

'S,R.A,,s.23(b)prov.  Of.I.O.A„s.40.  ""For  agreement    to    assign  lease 
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in  these  terms  by  Collins,  M.  R.  :  "  Neither  at  law  nor  in 
equity  could  the  burden  of  a.  contract  be  shifted  off  the  shoulders 
of  a  contractor  on  to  those  of  another  without  the  consent  of  the 
contractee.  A  debtor  cannot  relieve  himself  of  his  liability  to 
his  creditor  by  assigning  the  burden  of  the  obligation  to  some 
one  else  ;  this  can  only  be  brought  about  by  the  consent  of  all 
three,  and  involves  the  release  of  the  original  debtor.. ..On 
the  other  hand,  it  is  equally  clear  that  the  benefit  of  a  contract 
can  be  assigned,  and  wherever  the  consideration  has  been  execut- 
ed, and  nothing  more  remains  but  to  enforce  the  obligation 
against  the  party  who  has  received  the  consideration,  the  right 
to  enforce  it  can  be  assigned,  and  can  be  put  in  suit  bj'  the 
assignee  in  his  own  name  after  notice....  There  is,  however, 
another  class  of  contracts,  where  there  are  mutual  obligations 
still  to  be  enforced,  and  where  it  is  impossible  to  say  that  the 
whole  consideration  has  been  executed.  Contracts  of  this  class 
cannot  be  assigned  at  all  in  the  sense  of  discharging  the  original 
contractee  and  creating  privity  or  quasi-privity  with  a  substi- 
tuted person. ...To  suits  on  these  contracts,  therefore,  the  original 
contractee  must  be  a  party,  whatever  his  rights  as  between  him 
and  his  assignee.  He  cannot  enforce  the  contract  without 
showing  ability  on  his  part  to  perform  the  conditions  perform- 
able  by  him  under  the  contract."'  Even  in  what  may  be  called 
a  personal  contract,  therefore,  where  the  part  of  the  promisor 
has  already  been  performed,  there  is  no  reason  why  his  represent- 
ative should  not  enforce  the  benefit  of  the  contract-^ 

Generally  speating,  then,  the  plaintiff  may  be  either  a  party     Plaintiff, 
to  the  contract  or  his  assignee,^  or,  if  he  really  contracted  as  an 


not  assignable  ■without    license,   see  these    events  [i.e.,   those  mentioned 

Weatherall  v.  Oeering  [1806]  12  Ves.,  in  proviso,  S.H.A.,  s.  23  (b)],  the  repre- 

504,  .511 ;  for  agreement  to  purchase  sentatives  or   undisclosed  principals 

entered    into     for     the    purpose  of  have  already  performed  their  part  of 

acqairing  the  right  to  complain  of  a  the  contract,  they  can   maintain    the 

fraud,  seoDeHoghtony.  Money  [1886]  suit,"  S. fi. /I. ,  203,  is  not  supported  by 

2  Ch.,  164,  169.  ■  any  authority,  and  is  apparently  based 

^Tolhurst     V.     Associated     Cement  on  a  misapprehension  of  the  language 

Manufacturers    [1902]    2    K.   B.,  660,  of  the  proviso. 

668-9.  The  learned  judge  added,  "This  ^  Specific    performance    of    (o)    an 

is  the  reason  why  contracts  involving  agreement    to  lease   has  accordingly 

special  personal  qualifications  in  the  been  decreed  in  favour  of  the  lessee's 
contractor  are   said,  perhaps  loosely,    ■  assignee,   Orosbie    v.   Tooke   [1833]   1 

not  to  be  assignable."  My.  &  K.,  431,  1  Ames,  135 ;  and  of  (b) 

*  Mr.  Nelson's  note,  "  if  in  one  of  an  agreement  to  sell  in  favour  of  the 
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agent,  his  principal,^  or,  if  he  is  dead,  his  legal  representative. 
As  to  this  last,^  I  may  mention  in  passing  that  in  India  we  are 
not  troubled  by  the  complicated  rules  of  property  law  in  England 
which  make  realty  and  personalty  devolve  in  different  ways,  and 
the  successor  in  interest  of  a  decedent  here  is  generally  either  his 
personal  heir,  or,  if  he  has  left  a  duly  executed  will,  his  devisee.' 
Agent.  An  agent,   as  a  general  rule,  cannot  personally  enforce  contracts 

entered  into  by  him  on  behalf  of  his  principal,  unless  where  (1) 
the  contract  is  for  the  sale  or  purchase  of  goods  for  a  merchant 
resident  abroad,  or  (2)  the  principal  is  undisclosed,  or,  (3)  though 
disclosed,  he  cannot  be  sued.*  But  where  the  principal  requires 
the  performance  of  a  contract  entered  into  by  his  agent  with  a 
party  who  neither  Icnew  nor  suspected  he,  was  an  agent,  this 
party  will  have  against  the  principal  tlie  same  rights  as  he  would 
have  had  as  against  the  agent  if  the  latter  had  been  the  princi- 
pal.' Where  credit  has  been  given  personally  to  an  agent,  who 
has  not  contracted  as  such,  the  principal  may  not  get  specific 
performance.  And  where  a  self-styled  agent  has  conti-acted  as 
such,  he  is  not  entitled  to  require  the  performance  of  the  contract 
if  he  was  in  reality  acting,  not  as  an  agent,  but  on  his  own 
account.^  He  cannot  recover  compensation  for  the  breach  of  such 
a  contract,  a  fortiori  he  cannot  sue  for  specific  performance.' 

vendee's   assignee,   Laives  v.  Bennett  of  1881,  ss.  4,  90. 

[1785]   7   Ves..  436   (cited)  ;   Hou.se  v.  '  I.  C.  A.,  s.  230.     Higgins   v.  Senior 

Jackson  [1893]  24  Oregon,  89,  1  Ames,  [1841]  8  M.  &  W.,  834,   58  R.   B.,  884. 

137;  Comstocfe  v.HtU[  1865]  37  III.,  542  But  if  an  agent,  contracting  as  such, 

1   Ames,   139.     So   an    assignee  of    a  lias   an   interest   in   the  contract,  he 

business  has  been  allowed  to   enforce  may  sue  in  his  o\vn  name.     Subrahma- 

by  injunction  a  promise  to  his  assignor  nia  v.  Narayanan  [19U0]  24  Mad.,   ISO. 

not  to  carry  on  a  competing  business,  '  I.  C.  A.,   ss.   2.SI,   232.     Marriott, 

Beiitoeil  V. /iiups  [1857]  24   Beav.,   307;  J.,  attempted  to  explain  the  difference 

Diamond  Match  Co.   v.    lioeher  [1887]  between  these  two  sections  in  Premji 

106  N.  Y.,  473;    Fraticisco   v.   Smith,  y.  Muuhoioji  [1880]  4  Bom.,   447,  456, 

supra.  1  Ames,  186.  but  without  much  success. 

>  Cf.  Hook  V.  Kinnear,  3   8w.,  417  n.  "  I.  C.  A.,  s    236.     Cf.    Bickerton  v. 

36  E.  R.,  931.  Burrell  [1816]  5  M.  &  S.,  383.     Where 

*  Cf.  I.e. A.,  s.  37,  ill.  (a)  ;  s.  40,  ill.  (a).  tlie  principal  is  not  named,  the  Eng- 

^  As  to  the  position  of  an  executor  in  li.sh     law      is     probably      different, 

the  case  of  the  will  of  a   Hindu,    see  Hchnuilts  y.  Avery  [\85l]  l&  Q.B.,  &55; 

Lullubhai  v.  Maiikuverhhai    [1876]    2  Bowstead,  Agency,  art.,  128. 

Bom.,  388  ;  Kherodumoney  v.  Doorga-  '  s.  R,  A ,  s.   24    (a).     The  decision 

mo«Pj/[1878]  4  Cal.,  468;    Admr.-Qenl.  in  Fellows  v.  Lord   Gicj/di;)-  [1826-9]  1 

V.  Premlal  [1895]  22  Cnl.,  796,   P.   C;  Sim.,  63,  1  R.  &  M.,83,  2  Keener,   889, 

Jagmohundus    v.    Piiiloiijie  [1896]  22  which  has  been  criticised  in  England 

Bom.,  1  ;  Sanit   v.   Bhupeiidra    [1897]  (Pollock,    Con.,     W.    W.,      118)     and 

25  Cal,,  103;  and  in  that  of  a  Mahome-  America  (1  Ames,  354  n.),  is  not  law  in 

dan,    see  Kurrutuluin    v.    Niizbatud-  India. 
dowla  [1905]   33  Cal.,  116,  P.  C.  Act  V 
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An  execution-creditor  of  a  party  to  a  contract  who  seeks  to 
reach  his  debtor's  interest  and  enforce  the  contract  specifically, 
cannot  so  enforce  the  contract  where  his  debtor  cannot  do  so.^ 

As  aright  to  sue  may  arise  out  of  a  transfer  by  succession 
or  otherwise  of  the  contract  itself,  so  it  niay  sometimes  arise 
where  there  is  a  title  by  succession  to  an  object  afPected  by  the 
contract.''     Clauses  (e)  and  (/)  of  section  23,  Specific  Relief  Act, 
refer  to  such  a  case.   The  language  of  these  clauses  is  not  happy, 
for  neither  the  expression  "  reversioner  in   possession  "  nor  the 
expression  "  reversioner  in  remainder  "  is  technically  accurate.^    Reversioner. 
But  the  meaning  is  not  difficult  to  gather.     The   case  contem- 
plated is  that  of  a  successor  to  an  estate  who  originally  has  only 
a  title  in  expectancy  to  it.     Now,  a  covenant  may   have  been 
entered  into  in  respect  of  this  estate  with  his  predecessor-in-title, 
which  covenant  may  be  said  to  bind  the  estate    in    equity,  if 
not  in  law,  and  to  the  benefit  of  which  covenant  the  expectant 
heir  claims  to  be  entitled.     This  successor  or  heir  may  be  either 
a  reversioner  or  a  remainderman  or  even  an  assignee.''    Jn  one 
case,  the  succession  has  already  opened  out  and  he  has  entered 
into  possession  of  the  estate  ;  in  the  other  case,  he   has   not  yet 
come  into  possession,  but  there  is  a   covenant  running  with 
the  land   which    is   being  transferred    to  his   material    injury. 
We   have   already   seen    how  the  benefit  of   such   a   covenant, 
especially  if  of  a  restrictive  charactei-,  may  be  claimed  l)y  the 
person   in  possession   of,    or   entitled   to,    the  estate  concerned 
for  the  time  being.     If,  however,    the   plaintiff  has   not   a  pre- 
sent  interest, — there   may   be   an   intervening   life-estate,  e.g., 
which  has   not   yet  determined, — the  proper  person  to  sue  for 
an  enforcement   of   the   covenant  is   the   owner  in  possession. 
But  where   the   breach    of  the  covenant  amounts  to  waste  or 
is  calculated  to  cause   material  injury  either  to   the  property 

'3  Page,   Con.,    2480;    Costello  v.  Diet.,    1753.     "A  'remainder'    is    a 

Friedman,    71    Pac.,  935  (conditions  remnant  of  an  estate  in  land,  depend- 

precedent  not  performed  by  debtor^.  ing  ujjon  a  particular  prior  estate, 

*  Collett,  5th.  ed.  210.  created   at  the  same  time,  and  by  the 

''Reversion'    is    properly     "the  same  instrument,  and  limited  to  arise 

residue  of  an  estate  left  in  the  gran-  immediately  on  the  determination  of 

tor,  to  commence  in  possession  after  that   estate  and  not  in  abridgment  of 

the  determination  of  some  particular  it,"  4  Kent,  Com.,  197  ;  Coke,  Li(t.,4!'a. 

estate  granted  out  by  hira."   2  Black-  "  Collet,  5th.  ed.,  217  ;  Nelson,  S.  R, 

stone,     Oom.,    175.     3  Stroud,    Judl.  A,,  206, 
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itfeelf  or  to  the  title  of  the  party  suing  as  reversioner,  even 
the  latter  may  invoke  the  aid  of  a  court  of  equity,^'  "  In  a 
case  resting  simply  upon  covenant,"  said  Wood,  V.  G.,  "  if 
the  party  seeking  specific  performance  be  entitled  in  possession, 
he  has  a  right  to  the  enjoyment  of  the  property  modd  et  forma, 
according  to  his  covenant ;  but  if  he  be  entitled  in  remainder 
only,  1  think  he  must  show  that  he  has  sustained  some  material 
damage  by  reason  of  the  breach  to  entitle  hiin  to  relief  of  this 
natiire."  Where,  therefore,  there  was  no  case  of  anything  like 
waste,  but  only  a  possibility  of  the  respectability  of  the 
neighbourhood  being  in  some  measuie  affected,  by  reason  of 
premises,  which  the  tenant  had  covenanted  to  use  solely  as  a 
private  dwelling-house,  being  used  as  a  school  for  the  education 
of  girls,  his  Honour  declined  to  interfere  at  the  instance  of 
a  remainderman.^ 

A  special  case  of  assignment  is  where  a  public  com- 
pany becomes  amalgamated  with  another  public  company. 
A  contract  entered  into  by  the  former  company  may  be  sued 
upon  by  the  new  company  which  has  arisen  out  of  the  amalga- 
mation.^ 

•  And  we  have  already  seen  that  the  promoters  of  a  public 
company,- before  its  incorporation,  may  enter  into  contracts  for 
the  purposes  of  the  company,  which  if  not  ultra  vires,  the  com- 
pany may  adopt  after  it  has  been  formed.*  A  promoter,  it  must 
be  remembered,  is  not  an  agent  of  a  company  which  is  not  yet 
in  existence.*  Consequently,  an  offer  to  take  shares  in  the  pro- 
posed company  made  to  a  promoter,  if  accepted  by  him,  does 
not  give  rise  to  a  contract  vvliich  the  company,  when  sub- 
sequently formed,  may  enforce,  unless,  after  such  formation, 
.the  offer  is  renewed  to  the  company  and  accepted  by  it.*  But 
a  contract  for  the  working  purposes  of  the  contemplated  com- 
pany, which  is   warranted    by  the   terms   of   its  incorporation, 


I  Cf.  Garth  v.  Cotton  [1753]  nick, 
183. 

'  Johnstone  v,  Fall  [1856]  2  K. 
&  J.,  414,  1  Ames,  187. 

'  S.  R.  A.,  s.  23  (g).  Cf.  Stanley  v. 
Chester  &  Bevhenhead  Ry.  Co.  [1838] 
9  Sim.,  264  ;  Earl  of  Lindsey  v.  O.  N. 
Ry.  Co.  [1853]  10  Hare,  664. 


'  Ante,  207  Earl  of  Shrewsbury  v. 
North  Staffordshire  Tfy.  Co.  [1866]  1 
Eq.,  593. 

'  Lydney  &  Wigpool  Iron  Co.  v. 
Bird  [1886]  33  Ch.  D.,  91. 

"  imperial  Ice  Co.  v.  Munchershav 
Wadia  [1889]  13  Bom.,  415. 
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may  be  recognised  by  the  company,  after  it  has  been  estab- 
lished.^ It  then  may  be  said  in  a  sense  to  succeed  to  the 
benefit  of  the  contract  made  on  its  behalf  by  the  promoters,  and 
it  may  sue  to  enforce  such  contract.^ 

Another  case  of  succession  to  the  benefit  of  a  contract  is  Remainder- 
where,  for  the  better  management  and  enjoyment  of  the  estate,  "feltenant 
a  tenant  for  life  is  empowered  to  enter  into  contracts  i-egarding 
the  same,  e.g.,  to  grant  a  lease  which  may  extend  beyond  his 
own  life-time,  and  the  remainderman,  after  determination  of 
the  life-estate,  succeeds  to  the  title  or  enters  into  possession. 
If,  say,  the  lease  was  made  in  the  due  exercise  of  a  power  vested 
in  the  intermediate  holder,  the  remainderman  is  within  the 
scope  of  the  benefit  of  such  power,^  and  he  may  sue  to  enforce 
the  covenants  in  the  kase,  though,  strictly  speaking,  he  is 
neither  the  assignee  nor  the  successor  in  title  of  the  lessor.^ 

So,  again,  where  a  person  takes  a   benefit  under  a  contract,    stranger 
.111-  ^  .      .       • ,    1  •  -1  benefited  by 

tliougn   ne  IS   not  a  party  to    it,  he    may    in    exceptional   cases    contract. 

maintain  a  suit   for  its   specific    performance.     In  England,  the 

rule  seems  to  be  well  established  that  no   stranger  to  a  contract 

can  sue   upon  it,  however  great  may    be  his    beneficial  interest 

thereunder.^     In  America,  a  contrary  doctrine  has  found  favour 

in  many  jurisdictions,^  and    upon  principle    there  seems   to  be 

good  ground  for   affirming  the  right  to  sue  in  favour  of   a  third 

person,  who  is  the  sole  beneficiary  under  a  contract.'     In  India, 

the  right  to  sue  for  specific   performance  of  a  contract  has  been 

recognised    by   statute   in   favour  of   any   persons  beneficially 

'  Fry,  s  259.     Cf.  Eastern  Counties  contract  is  enforced  on  the  application 

Ry.  Co.  V.  Bawkes  [1855]  5  H.  L.  C.,  of  other  parties,  it  will  be  enforced 

301,  356  ;  Caledonian  &  D.  J.    Uy.   Co.  altogether  and  throughout,  3  Parsons, 

V.  Magistrates  of  Helensbitrgh  [1856]  Con.,  328;  Davenport  \.  Bishopp  [ISis] 

2  MacQ.,  391,  2  Y.  &  C.  bh.,  451,  461. 

'  S.  R.  A,  s.  23  (Ji).   Cf.     Bedford  &  'Pollock,   Con.   (W.  W.),    287   sqct. ; 

Cambridge  Ry.   Co.  v.    Stanley  [1862]  Harriman,  Con.,  212-26. 

2J.  &H.,  746.  '  Pollock,  Con.  (W.  W.),  242    Ct  per 

'  Collett,  5th  ed. 217.    Cf.  S.  R.  A.,  s.  Cotton,   L.  J.,    "If  the  contract,  aj- 

23((J)  though  in  form  it  is  with  A,  is  inten- 

'  Rogers -v.  Huinjjhrey   [1835]  4  A.  &  ded  to  secure  a  benefit  to  B.  so  that 

E.,  299  ;  Shannon  v.  Bradstreet   [1803]  B  is  entitled  to  say  he  has  a  beneficial 

1  Soh.  &  Lef.  52,  64,  9  R.  R.,  11  right  as   cestui  que  trtist   under  that 
'  Pollock,  Con.  (W.  W.),  233;  Fry,  s.  contract,  then  B  would,  in  a  court  of 

197 ;  Moss  v.Bainb'ngge  [1854]  18  Beav.,  equity,  be    allowed  to    insist   upon 

478 ;  TioeddJe  V.  Affcinson  [1861]  1  Best,  and  enforce  the  contract,"  Gandy\. 

&Soi.,  393;  CoIiyearv.MMlgraue  [1836]  GaHdy  [1885]  30  Ch.  D.,  57,  06  ;  Weis 

2  Keen,  81,   98.    Where,  however,  a  v.  Meyer  [1886]  1  S.  W.,  679,  680. 


404  SPEOIFIO   BELIEF. 

entitled  thereunder,  where  the  contract  is  (i)  a  settlement  on 
marriage  or  (ii)  a  compromise  of  doubtful  rights  between  mem- 
bers of  the  same  family.^  In  respect  of  marriage  settlements, 
it  has  been  much  debated  in  England  as  to  who  may  be  regarded 
within  the  matrimonial  consideration,^  and  how  far  the  benefits 
stipulated  for  them  in  such  settlements  may  be  enforced  in  a 
court  of  law  by  collatei-als  and  volunteers.*  In  India,  we  may 
take  it  that  all  persons  for  whose  benefit  provision  is  made  in  a 
settlement  on  marriage  may  enforce  the  same  by  suit,  quite 
irrespective  of  the  question  whether  they  are  the  issue  of  the 
marriage  or  their  parents,  or  are  otberv^ise  within  the  consider- 
Katnily  set-     ation.''     The  nature  of  a  family   settlement  of    doubtful    rights, 

tlemenfc  of       j  lia^g  already  to  some  extent  discussed. °     It  is  looked  upon  with 
doubtful  •'  .  .  ^  . 

rights.  much  favour  by  a  court  of  equity,   and  even  in  England  it  has 

been  said,  "an  agreement  entered  into  to  secure  the  peace  of 
a  family,  though  resting  on  contract,  will  be  supported  and  en- 
forced at  the  instance  of  any  one  of  the  persons  who  are  to  take  a 
benefit  under  the  arrangement  and  those  claiming  under  him, 
though  the  party  seeking  to  enforce  it  may  not  have  contributed 
any  portion  of  the  consideration  ;  the  doctrine  as  to  volunteers 
is  not  applied  to  such  cases."'  And  Turner,  L.  J,,  repelled 
the  contention  that  the  cases  extended  no  further  than  to 
arrangements  for  the  settlement  of  doubtful  or  disputed  rights. 
"  This,  I  think,"  said  his  Lordship,  "  is  a  very  short-sighted 
view  of  the  cases  as  to  family  arrangements.  They  extend, 
as  I  apprehend,  much  further  than  is  contended  for  on  the 
.  part  of  the  appellant,  and  apply,  as  I  conceive,  not  merely  to 
cases  in  which  arrangements  are  made  between  members  of  a 
family  for  the  preservation  of  its  peace,  but  to  cases  in  which 
arrangements  are   made  between    them  for  the  preservation  of 

1  S.  E.  A.,  s.  23  (c).  Protap  v.  Sarat      460. 

[1900]  5  0.  W.  N.,  38<) ;  Avadh  Sar'u  v.  '  Ante,  100. 

sua  Ram  [1904]  I  A.  L.  J.  R.,  329.  -  Ct.  Eoblyii  v.  HoUyn,  [1889]  41  Ch. 

2  Of.  Mac/cie  v.  Herbertson  [1884]  D.,  200  (resettlement  of  family  estates 
9  A  C,  303  ;  Price  V.  Jen/ct'iis  [1877J-4  between  father  and  son  supported, 
Ch.  D.,  492,  5  Ch.  D.,  619  ;  Green  v.  though  son  had  co  independent  ad- 
Paterson  [1886]  32  Ch.  D,,  95  ;  In  re  vice)  ;  Stewart  v.  Stewart  [1839]  6 
Oameroii&  Wells  [1887]  37  Ch.  D.,  32.  CI.  &   P.,  911   (knowledge   of  agent 

2  Cf.  2.  Story,  Etj.,  s.  986.  held  sufficient   to  bind    principal,  a. 

■*  Cf.     Pry,    s.  202  ;     Re   D'Aiigibau  widowed  lady). 

[1880]  15  Ch.  n.,   228,  242  ;    Davenport  '  2  Spence,  Eq.,  288. 
V.  Bishopp  [1843]  2  Y.  &  C,  Ch.  451, 
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its  property."  ^  The  court  does  not  inquire  into  the  quantum 
of  consideration,  nor  relieve  against  a  mistake  as  to  the  sub- 
ject-matter of  the  compromise.  For  there  can  be  no  doubt, 
without  mistake  or  ignorance,  and  if  there  is  no  doubt,  there 
is  nothing  to  compromise.  The  claim  which  is  compromised 
may  not  in  reality  be  a  doubtful  one,^  but  there  must  be  a 
6o?ta  ;/ide  claim  made,  a  claim  which  is  honestly  believed  in, 
and  if  honestly  and  with  full  knowledge  of  all  the  material 
facts,  the  disputing  parties  agree  to  settle  this  claim,  the  agree- 
ment shall  bind,  though  the  ultimate  result  of  this  agreement 
is  to  secure  greater  advantage  to  the  one  party  than  the  other.^ 
But  fraud  will  vacate  this  agreement,  as  any  other,  and  omission 
to  make  a  full  disclosure  of  all  material  circumstances,  includ- 
ing. J'egal  opinions  obtained,*  on  the  part  of  either  party,  will 
apparently  amount  to  fraud.^  And,  where  there  is  a  mistake 
as  to  a  matter  which  furnishes  the  motive  to  either  party  to 
compromise,  and  the  agreement  thus  proceeds  upon  a  supposi- 
tion of  right  without  a  doubt  upon  it,  the  settlement  will  not 
be  maintained.^  Thus,  where  the  parties  proceed  upon  the 
footing  that  the  claim  made  by  one  of  them  is  indisputable  and 
determine  the  amount  payable  for  settlement  of  this  supposed 
valid  claim,  which  afterwards  is  found  to  have  been  baseless,, 
the  agreement  will  be  rescinded;  for  what  is  compromised 
is  not  the  liabilty,  but  something  collateral  to  it,  the  liability 
is  all  along  assumed,  and  the  arrangement  is  limited  to  matters 
flowing   out   of  what  is   taken  to  be  undoubted.'     There  must 

'  Williams  v.   Williams  [1867]  2  Ch.,  gappa  v.  Siavgara  [1910]  12  Bom.  L.  R 

294,  304,   (arrangement,  evidenced  by  370. 

conduct,  between  a  widow  and  two  ■■  Earvey  v.    Cooke  [1827]  4  Russ., 

sons,  whereby  business  and  estate  of  34,  58. 

decedent  was  treated  as  common  pro-  '  Gordon  v.   Qordou    [1819]   3   Sw., 

perty,  equally  belonging  to  the  sons,  400  (compromise    between    two    bro- 

with  the  concurrence  of  the   widow,  thers,  upon   doubt  as  to  legitimacy 

who  did  not  claim  dower  or  ^,  upheld  of  the  elder,  set  aside  after  19  years, 

and  enforced) ;  Krishjtendrav.  Deven-  on  its  being  shown  that  at  the  time 

dra  [1908]  12  C.  "W.  N.,  793.  the  younger  brother  had  information, 

'  Ex  parte  Banner  [1881]  17  Ch.  D.,  which  he  did  not  disclose,  of  a  pri- 

480 ;  Miles  v.  New  Zealand  etc.   Co.  vate  ceremony    of  marriage  between 

[1886]  32  Ch.  D.,  266.  their  parents  which   legitimised  the 

3  Gibbons  v.    Count    [1799]  4  Ves.,  elder  brother). 

840,  849  ;    Ram   Mrunjun  v.    Prayag  '  Stockley  v.  Stockley  [1812]  I  V.  & 

[1881]  8  Cal.,  138  ;  Bameshwar  v,  Lach-  B„  23,  31. 

mi  [1903]  31   Cal.,   Ill;  Birbhadra  v.  'Lawtonv.  Oampioii  [1854]  18  Beav., 

Kalpataru  [1905]  1  C.  L.  J.,  388.  Lin-  87. 
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be  a  "  compromise  of  doubtful  rights,"  in   the    words  of  the 
statute.^ 
fntsr^"*  In  view   of  the   language   employed  in  clause   (c),  section 

23,  however,  it  may  be  doubted  if,  upon  a  compromise  between 
persons  who  are  not  members  of  the  same  family,  a  stranger 
to  the  agreement,  though  betieficially  entitled  thereunder, 
may  sue  in  respect  thereof.  But  it  is  apprehended  that  there 
is  nothing  to  pi-event  a  cestui  que  trust  suing  to  enforce  a  con- 
tract entered  into  by  his  trustee  with  a  third  person.^  And 
where,  by  reason  of  a  contract  between  two  parties,  a  third 
person,  being  the  beneficiary  thereunder,  has  so  acted  as  to 
bring  about  a  change  in  the  condition  of  his  life,  he  may  be 
permitted  to  sue  for  enforcement  of  the  contract.^  Such  a  case 
was  presented  in  Hill  v.  Qomme^  where  a  rich  man  had  contract- 
ed with  a  poor  man  to  bring  up  the  latter's  son  as  a  gentleman 
and  leave  him  some  property,  if  he  came  to  live  with  him, 
which  he  did,  and  there  was  part  performance  on  the  part  of 
the  contractor.  Here  the  court  considered  the  terms  of  the 
contract,  the  conduct  of  the  promisor,  and  also  the  wrong  which 
the  boy  would  sustain,  if  the  contract  were  carried  out  in  part 
and  not  in  whole,  and  allov\red  the  claim  of  the  adopted  child. 
So  in  New  Jersey,  a  little  boy  went  to  live  with  his  unqle,  under 
an  agreement  between  the  former's  father  and  the  uncle,  that 
the  latter  should  adopt  the  child  as  his  own.  The  child  lived 
with  his  uncle  twenty-five  years  and  had  no  share  of  his  father's 
estate,  by  reason  of  the  expectations  founded  on  this  agree- 
ment. The  court  held  that  the  boy  might  maintain  a  suit 
to  enforce  a  fulfilment  of  the  agreement  on  the  part  of  the 
uncle.* 

'  S.  R.  A.,  s.  23  (c).  229;  Ktii/iaperjimril  V.  Secy,  o/  State 

'  Gt.    Touche   v.  MetropolitMi    Ry.  [1906]   .SO  Mad.,  245  ;   Sheo  Lai  v.  Goor 

Warehousing   Co.   [1871]    6  Ch.,   671;  Naratii  [1910]  7  I.  C,  218. 
Bagot  Piieumutic  Tyre  Oo.  v.  Clipper  '  Sureiidi-a  v.  Doovgasoondery [1892] 

Pneumatic  Tyre  Oo.  [1901]!  Oh.,  196  19  Cal.,  513,  636,  P.  C. 
affd.  [1902]  1  CJi.,  146  ;  Miller  v    Whit-  '  [1839]  1  Beav.,  540,  aSd.  5  My.  & 

tier  [1850]  32  Me.,  203.     As  to  a  bena-  Cr.,  250.   Of.   Lyons  v.  Blenkin  [1821] 

midar'a  right  of  suit,  see  Nandkishore  Jac.,   245  ;   Coles  v.  PilHngton   [1875] 

V.  AJimad  [1895]  18  All.,  69  ;   Yad  Ram  19  Bq.,  174. 

V.  Umrao  [1899]  21  All.,   380;   contra,  'Van   Dyne  v.    Vreeland,   11   N.   J. 

Ravji  V.  Maliadev  [1897]  22  Bom.,  672  ;  Kq,,  370  ;  Anderson  v.  Anderson  [1907] 

Mohendra  v.  Kali  [1902]  30  Cal.,  265,  s.  9  L.  R.  A.  (N.  S.),  229.  Waterman,  78. 
n.  Mohendra   v.  Saiinu,  7   0.  W.   N., 
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It  must  be  here  observed  that  a  person  cannot  be  the 
plaintiff  in  a  suit  for  specific  performance  of  a  contract  who 
could  not  or  should  not  recover  compensation  for  its  breach.' 
For  damages  form  the  universal  remedy  in  cases  of  a  breach 
of  contract,  and  it  is  only  in  special  cases,  as  vi^e  have  seen, 
that,  with  the  object  of  doing  more  complete  justice,  the  court 
decrees  specific  performance.  And  "  theie  are  very  few  cases," 
remarked  Lord  Hardwicke,  "in  which  a  court  of  equity  can 
decree  a  performance  of  a  covenant  or  agreement  upon  which 
there  can  be  no  action  at  law,  according  to  the  words  of  the 
articles,  and  the  events  which  have  happened."^  Cases  in 
which  specific  performance  is  decreed  with  compensation 
to  the  plaintiff,  probably  mark  the  most  important  exception  ;' 
but  even  here  the  modern  tendency  seems  to  be  to  hold  people 
to  the  actual  bargains  they  have  made.* 

Another  personal  ground  which  will  disqualify  the  plaintiff 
is  that  he  has  become  incapable  of  performing  any  essential 
term  of  the  contract  that  on  his  part  remains  to  be  performed.^ 
This  incapacity  may  be  physical  or  mental,  or  even  legal. 
Some  contracts,  e.g.,  those  for  personal  service,  are  conditional 
on  the  continuance  of  the  ability,  mental  or  corporeal,  to 
perform  them,^  and  specific  relief  will  be  rendered  unavailable 
by,  say,  supervening  lunacy  or  illness.  An  incapacity  in  law 
may  be  due  to  bankruptcy.'  Conviction  of  felony,^  and 
destruction  of  title-deeds  in  the  case  of  a  vendor'  have  been 
also  held  in  England  to  create  personal  incapacity.  But 
marriage  creates  no  disability  in  India,  and  even  an  English 
woman  here  may  do  any  act  in  respect  of  her  property  after 
marriage  which  she  could  have  done  before  coverture.^" 

Lastly,  a   plaintiff,  who  has  already^ chosen  his  remedy  and 


Party  not 
entitled  to 
damages. 


Incapacity, 
physical, 
mental, 
legal. 


■S.  R.  A.,  s.  24  (a). 

"  Whitmel  v.  Barrel  [1749]  1  Ves.  Sr., 
256. 

'  Cf.  Fry,  p.  21.  A^ite,  MZ. 

'  Re  Arnold  [18861  1^  ^h.  D.,  279, 
284  ;  2  Dart,   V.  &  P.,  1070-1. 

'  S  R.  A.,  s.  24  (b). 

"  Per  Bramwell,  B,,  Hull  v.  Wright 
[1858]  El.  B.  &  B.,  746,  778. 

'  S.  R.  A.,  s,  24,  ill.  1.  to  cL  (b).  Cf. 
Fry,  s.  952  ;  Buckland  v.  Hall  [1803] 


8  Ves.,  92. 

'  Willingham  v.  Joyce  [1796]  3  Ves., 
168,  8  R.  R.,  372  n. ;  Fry,  s,  955. 

'  Bryant  v.  Busk  [1827]  4  Russ.,  1  ; 
Fry,  s.  956.  But  secondary  evidence 
would  apparently  be  admissible.  Cf. 
Ind.  Ev.  Act,  s.  65 ;  Motdton  v. 
Edmonds  [1859]  1  DeG.  F.  &  J.,  246. 

"  Ind.  Sue.  Act.  s.  5  ;  Act  III  of 
1874  ;  1  Stokes,  A.-I.  Codes  931. 
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obtained  satisfaction  for  the  alleged  breacli  of  contract,  cannot 
maintain  a  second  action  for  its  specific  performance.''  As  we 
shall  presently  see,  it  is  open  to  a  party  to  ask  for  damages 
or  specific  relief  in  the  alternative  in  the  same  action,^  and  a 
second  suit  will  be  barred  by  the  rule  of  res  judhata} 

The  persons  who  may  be  impleaded  as  defendants  to  a 
suit  for  specific  performance  of  a  contract  are  mentioned  in  sec- 
tion 27,  Specific  Relief  Act.''  First,  either  party  to  the  contract 
may  figure  as  the  defendant.^  Next,  any  other  person  claiming 
under  him  by  a  title  arising  subsequently  to  the  contract,  except 
a  transferee  for  value  who  has  paid  his  money  in  good  faith  and 
without  notice  of  the  original  contract.^  This  person  so  claim- 
ing under  a  party  to  the  contract  may  be  either  his  heir  and 
legal  representative  or  a  subsequent  transferee.  B.g.,  there 
may  be  a  contract  for  sale  of  certain  immoveable  property  by  a 
certain  date.  If  the  vendor  dies  without  performance  before 
the  specified   date,   the  vendee  may  by  suit  compel  his  heir  to 


'  S.  R.  A.,  s.  24  (c).  Fry,  s.  118, 
p.  49. 

'  S.  R.  A.,  s.  19. 

MC.  P.  C,  Act   V.  of   1908),  s.    11. 

■"'May'  in  this  section  does  not 
mean  '  must,'  Abdul  Majid  v.  Boida 
Nath  [1902]  6  C.  W.  N.,   314. 

'  S.R.A.,  s.  27- (a).  A  suit  against  a 
minor  under  the  guardianship  of  the 
person  who  made  the  contract  for 
him,  has  been  permitted  where  the 
purpose  of  the  contract  appeared  to 
be  necessary  or  beneficial,  Khairun- 
nissa  Bibi  v.'  Lake  Nuth  Pal  [1899]  27 
Cal.,  276  ;  Krishnasami  v.  Sundar- 
appuyyar  [1894]  18  Mad.,  415  ;  Jamsetji 
V.  Kashinath,  [1901]  26  Bom.,  326. 
Otherwise,  where  this  purpose  was 
not  shown,  Jitgul  Kishori  v.  Aiiunda 
Lai  [189o]  22  Cal.,  545  ;  Chhiter  v. 
Jagannath  [1906]  29  AH.,  213.  The 
decision  in  MohoHBibee  v.  Dhurmodas 
Ohose  [1903]  30  Cal,  539,  P.  C,  does 
not  affect  these  cases,  for  tpe  contract, 
where  made  by  a  guardian,  may  be 
treated  as  the  act  of  the  guardian.  Cf. 
Abdul  Rahman  v.  iiukhdayal  Singh 
[1905]  2  A.L.J.R.  507.  Bat  in  Mir 
Sarwavjan  v.  Pakharnddin  [1911]  89 
Cal.,  232,  P.  C.  overruled  Calcutta  H.  C. 
(84  Cal.,  163,  P.  B.),  and  it  is  now 
doubtful  how  far  the  views  expressed 
in  the  above  cases,  so  far  as  they  up- 
hold contracts  made  by  guardians  of 


minors,  can  be  supported.  Giiard  v. 
Bradley,  7  Indiana,  60,  is  the  converse 
case,  where  an  infant  was  allowed  to 
maintain  a  bill  for  specific  perform- 
ance, the  party  contracting  in  his 
behalf  having  been  competent,  and 
the  contract  having  been  made  on  full 
consideration,  which  was  paid.  As  to 
ccntracts  for  sale  by  Hindu  father  in 
a  Mitakshara  family  who  has  minor 
sons,  see  Jamsetji  v  Kanhinath  [1901] 
26  Bom.,  326  ;  Nathaji  v.  Sitararn 
[1902]  4  Bom.,  L.  R.,  587  ;  Baikuntha  v. 
aUbdas  [1905]  2  C.  L.  J..  321.  Ct. 
Ramaruja  v.  Uamaliiigum  [1902]  26 
Mad.,  72. 

"  S.R.A.,  s.  27  (b).  The  intention 
of  this  clause,  said  M.  Aiyar,  J.,  is  "to 
adopt  the  equitable  doctrine  of  notice 
in  suits  for  specific  performance  to 
protect  bona  fide  purchasers  for  value, 
and  to  treat  at  the  same  time  purchas- 
ers with  notice  as  persons  purchas- 
ing, subject  to  the  vendor's  pre-ex- 
isting contractual  obligation,  or  with 
notice  of  a  trust  in  favour  of  the  party 
entitled  to  specific  performance." 
Kaiinan  v  Krishiian  [1889]  13  Mad., 
324,  329.  The  maxim  in  point  is  'eqriity 
looks  upon  that  as  done,  which  ought 
to  have  been  done.'  Helief  ■will  be 
denied  against  a  bond  fide  purchaser, 
Le  Fleur  v.  Chace,  171  Mass.,  59. 
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convey  the  estate.^    If,  on   the  other  hand,    the  vendor  sells 

away  the  estate  to  a  third  person,  the  vendee  cannot  get  specific 

relief  against  the  former,  he  has  no  longer  the  estate  to  convey.^ 

But  if  the  subsequent  transferee  has  given  no  consideration  and    Subsequent 

is  a  mere  volunteer,  he  has  no  equity  against  the  first  promisee,    with  notice. 

So  also  if  he  has  either  actual  or  constructive  notice  of  the  prior 

contract,   his  conscience   is   affected    by   the   notice,  and  he  is 

compellable  in  equity  to  execute    the   necessary   conveyance   in 

favour  of   the   original    vendee.^     If   the  transferee,  said  Lord 

Rosslyn,  "  is  purchaser  with  notice,    he   is   liable   in    the   same 

equity,    stands    in    his  place,  and  is  bound  to  do  that  which  tlie 

person  he  represents  would  be  bound  to  do  by  the  decree."*  He 

cannot  even  claim  the  value  of  improvements  effected  by  him.^ 

As  against  notice,  even  registration  of  the  subsequent  deed  ^«gistra- 
of  conveyance  will  not  avail,^  nor  actual  possession  obtained 
under  it.'  Registration  has  sometimes  been  said  to  be  notice,^ 
but  mere  registration  of  an  ikj'arnamah  has  been  held  not  to 
be  sufficient  notice  of  a  contract  within  the  meaning  of  section 
27.'  Where  the  subsequent  transferee  has  taken  with  notice, 
both  he  and  his  transferor,  the  original  contractor,  may  be 
impleaded  as  defendants  to  an  action  for  specific  performance  by 
the  original  contractee.^"     The   subsequent   transferee  is  liable 


'S.R.A.,  s.  27,  ill.  1  of  cl.  (b) 
Morse  v.  Faulkner  [1792]!  Anst.,  11, 
14.  nistingnish  ftashmoni  v.  Siirja 
Kanta  [1905]  32  Cal.,  832.  "  An  agree- 
ment for  the  sale  of  lands  is  a 
personal  contract ;  it  does  not  attach 
to  the  lands  sold,  not  divest  the 
vendor  of  his  estate.  The  legal  title 
still  remains  in  him,  and  he  can  convey 
to  a  bond  fide  purchaser,  without 
notice,  a  title  to  the  premises,  freed 
from  the  equity  of  the  vendee,"  Filley 
V.  Hopkins,  93  Am.  Dec,  337,  2  Scott, 
462. 

2  Ante,  364-6. 

»  8  R.A.,  s.  27,  ill.  2  of  cl.  (b)  (actual 
notice) ;  ibid,  ill.  3  (constructive 
notice  from  "fact  of  possession).  Cf. 
Jackson's  case  [1609]  Lane,  60,  1 
Ames,  143  (lease).  Holmes  v.  Powll 
[1856]  8  DeG.  M.  &  G.,  572,  shows 
that  for  purpose  of  notice  possession 
need  not  be  unceasingly  and  actively 

'  Taylor  v.    SUbbert  [1794]  2  Ves., 


437.  Cf.  Jennings  v.  Moore  [1708J  2 
Vern.,  609  ;  Lig'htfoot  v.  Heron  [1839] 
3  Y.  &  C,  Ex.,  B86  (sale). 

'  Haiadhun  v.  Bliai-abati  [1914]  19 
C.  L.  J.,  420. 

°  Numasivayam  v.  Nellayappa  [1894] 
18  Mad.,  43  ;  Huniandun  v.  Jauad  Ali 
[1899]  27  Cal.,  468.  Cf.  Agra  Bank  v. 
Barry  [1874]  7  H.  L.,  135. 

'  CIninder  Kant  v.  Krishna  Sunder 
[1884]  10  Cal.,  710. 

'  Jiinki  Prasad  v.  Kishun  Dat, 
[1894]  16  All.,  478.  F.  B.,  Dina  v.  Nathti 
[1902]  26  Bom.,  538;  contra,  Shan  Maun 
V.Madras  Building  Co.  [[S9i]  15  Mad., 
268;  Inderdawan  v.  Gubind  [1896]  23 
("al.,  790.  See  also  Monindra  v.  Tjou- 
lucliho  [1898J2  0.  W.  W.,  750.  2  Wh. 
&  T.,  8th.  ed.,  249  12  Bom.  L.R.,  940. 

°  Preonnth  v.  Ashutosh  [1899]  27  Cal., 
358 ;  Inderdaivan  v.  Oobitid  Lall, 
supra. 

"  Cf.  Oumani  v.  Rum  Oharan  [1878] 

1  All.,  555,    Anshute's  Appeal,  34   Pa. 

.  St.,  375,    The  subsequent  transferee 
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and  bound  also,  it  appears,  where  he  has  acquired  only  what'  is 
called  an  equitable  title  and  has  no  better  equity  than  the  prior 
vendee.'^ 

The  principle  of  notice  is  applicable  to  all  contracts  bind- 
ing the  land  in  equity.^  Restrictive  covenants,  as  we  have  seen, 
may  be  enforced  against  successors-in-title  and  assigns,  who- 
cannot  plead  want  of  notice,  and  under-lessees  may  find  them- 
selves as  much  bound  as  the  head  lessee.^  So  also  licensees* 
and  even  mere  squatters,  who  have  not  acquired  a  prescriptive 
title.^ 

So  we  have  seen  that  in  contracts  for  consideration  to  be- 
queath property,  the  intended  legatee,  upon  the  promisor's 
death  intestate,  may  enforce  specific  performance  of  the 
contract  against  the  administrator  of  the  estate  of  the  deceased,^ 
and  this  post  mortem  remedy,  it  has  been  said,  the  court  will  not 
allow  to  be  defeated  by  any  device  inconsistent  with  the  agree- 
ment.' 

Similarly,  the  committee  of  a  lunatic  is  his  legal  represent- 
ative, and  where  he  contracted,  say,  to  sell  land  during  sanity, 
but  before  the  completion  of  the  contract  became  insane,  a  suit 
for  the  specific  performance  of  the  contract  might  be  maintained 
against  the  committee.^  So  specific  performance  has  been  en- 
Assignee  in  forced  against  the  assignee  in  bankruptcy  of  a  vendor,  but  not 
of  a  vendee.' 

In  some  cases,  a  person  may  be  liable  to  be  impleaded  as  a 
defendant,  though  he  is  not  a  successor-in-title  of  the  defaulting 


Committee 
of  lunatic. 


Person  with 
title  dis- 
placed. 


having  died,  his  heirs  were  impleaded 
in  Jucltson  v.  McGoy,  56  Miss.,  78. 
Potter  V.  Sandei-s,  [1846]  6  Hare,  1.  Cf. 
Lovejoij  V.  Potter  [1886]  60  Mich.,  95, 
100  (original  contractor  need  not  be 
impleaded) ;  Bates  v.  Siviger  [1905] 
21  S.  E.,  874,  877,  (form  of  decree). 

1  Flinn  v.  Ponntain  [1889]  58  L.  J. 
Ch.,  389.  A  person  having  a  prior  title, 
who  gets  in  the  subsequent  estate 
affected  by  the  contract  with  notice 
of  the  same,  is  in  no  better  position. 
MiimforclY.  Stohivasser  [1874]  18  Eq., 
556  ;  mmt  v.  Luck  [1901]  1  Ch.,  45, 
affd.  [1902]  1  Ch.,  428  ;  Fry,  s.  243. 

'  Furnivul  v.  Crew  [1744]  3  Atk., 
83,  87. 

"  Ha!!  V.  Eivin  [1887]  37  Ch.  D.,  74  ; 
John    Brothers  A.  U.  Oo.  v.   Holmes 


[1900]  1  Ch.,  188.  Ante,  386  sqq. 

-  Mander  v.  Falcke  [1891]  2  Ch.  D., 
554  556 

<■  Re  Nisbet  &  Potts'  contract  [1906] 
1  Ch.,  386. 

'  Ante,  85  ;  S.R.A.,  s.  27,  ill.  4  of  cl. 
(b)  ;  Goilmere  v.  Battison  [1682]  1 
Vern.,  48,  2  Scott,  483.  Cf.  Oassey  v. 
Fitton  [1679]  2  Hargrave,  296,  1  Ames, 
145.  Dtiroiir  V.  Perrara  [1769]  2  Hargr., 
304  (agreement  to  make  mutual  wills). 

'  Per  Lewis,  J.,  Colby  v.  Colby,  81 
Hun.,  221. 

■  S.R.A.,  s.  27,  ill.  5  of  cl.  (b). 

'  Pearce  v.  Hastnble's  Trustee  [1901] 
2  Ch.,  122.  Williauis,  Bankruptcy,  199, 
sqq.  Cf.  Piirushotam  v.  Ponnurungam 
[1913]  15  M.L.T.,  92, 
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promisor.  Suppose  a  tenancy  for  life  and  a  remainder  are 
created  by  a  settlement,  and  a  power  of  sale  is  conferred  there- 
by upon  the  teuant-for-life.  IE  the  tenant-for-life  exercises  the 
■power  and  sells  the  property,  there  will  be  nothing  left  for  the 
remainderman  to  take  subsequently.  So  the  title  of  the  re- 
mainderman is  liable  to  be  displaced  by  an  act  mtra  vires  of 
the  tenant-for-life.^  A  similar  case  is  that  of  two  or  more  joint 
tenants,  with  power  in  each  to  alien  his  undivided  share  in  his 
life-time.^  If  one  of  the  joint  tenants  does  so  alienate  his  share, 
it  passes  to  the  purchaser  ;  otherwise,  upon  his  death,  it  devolves 
upon  the  survivors.'  In  both  of  these  cases,  if  there  is  a  trans- 
fer whicii  is  legal  and  valid,  since  the  transferor  is  competent 
to  displace  the  title,  in  respect  of  the  property  transferred,  of 
persons  who,  in  the  absence  of  such  transfer,  will  succeed  to 
such  property,  the  transferee,  though  apprised  of  the  rights  of 
these  persons,  takes  a  good  title,  and,  in  the  event  of  the  death 
of  the  actual  transferor,  may  sue  these  other  persons  for  specific 
performance  of  the  contract  which  they  never  made.''  Strictly 
speaking,  the  transferee  does  not  enforce  the  specific  perform- 
ance of  a  contract,  but  asserts  a  title  under  it  against  another, 
whose  title  has  been  displaced  by  this  contract.^  Apparently, 
where  execution  in  specie  could  not  be  asked  for  against  the  actual 
promisor,  the  relief  is  not  available  against  any  third  party.^ 

We  have  already  seen  that  by  the  amalgamation  of  two  Amalga' 
public  companies,  the  liability  under  the  contracts  of  the  exist- 
ing companies  may  be  transferred  to  the  new  body  which  arises 
but  of  their  fusion.'  In  such  a  case,  the  new  (amalgamated)  com- 
pany should  be  impleaded  as  the  defendant  to  a  suit  for  specific 
performance  of  those  contracts.^ 


mated 
companies. 


'  S.R.A.,  s.  27,  ill.  1  to  ol.  (c).  Cf. 
HhaiiuoH  V.  Bradstreet  [1803]  1  Soli. 
&  Lef.,  52  ;  ingle  v.  Jenkins  [1900]  2 
Oh.,  368. 

2  Many  a  Hindu  joint  family  in  the 
Bombay  and  the  Madras  Presidencies 
will  answer  this  description. 

3  S.R.A.,  s.  27,  ill.  2  to  ol.  (c).  Sugden, 
V.  &  P;,  205. 

■*  It  deserves  to  be  noted  here  that 
ol.  <c),  s.  27,  S.  R.  A.,  as  it  stands,  is 
unintelligible ;  "  Any  person  Glaiming 
under  a  title  which,  though  prior  to 


the  contract  and  known  to  the  plain- 
tiff, might  have  been  displaced  by  the 
defendant."  But  the  promisor,  as  the 
illustrations  show,  is  dead,  and  the 
defendant  is  tlie  person  wliose  title 
has  'been  displaced.  The  word  '  de- 
fendant' seems  to  have  been  used  by 
oversight  for  '  contractor.' 

'  Cf,  Collett,  5th.  ed.  244. 

"  Cf.  Morgan  v.  Milnian  [1852]  10 
Hare,  279. 

'  Fry,  s.  239,  p.  98. 

•  S.  R.A.,  s.  27  (d). 
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So,  again,  where  the  promoters  of  a  public  company  have, 
before  its  incorporation,  entered  into  a  contract,  if  the  company, 
after  establisliment,  has  ratified  and  adopted  the  contract,  and 
it  is  one  which  is  warranted  '  by  the  terms  of  the  incorporation, 
the  company  may  be  made  defendant  to  a  suit  to  enforce  the 
contract  in  specie} 

It  may  also  be  worth  noting,  in  view  of  sections  42  and  the 
following,  Indian  Contract  Act,  that  in  this  country  the  liability 
under  a  joint  contract  is  ordinarily  joint  and  several.^  Conse- 
quently, if  one  of  several  persons,  who  have  made  a  joint  pro- 
mise, dies,  the  legal  liability  does  not  devolve  upon  the  survi-. 
vors,  but  the  heir  or  heirs  of  the  deceased  are  liable  to  be  sued 
along  with  them.^  It  is  the  option  of  the  promisee  whether  he 
will  sue  all  of  the  joint  promisors  or  some,  the  release  of  one 
does  not  discharge  the  others  ;  "*  and  even  if  a  decree  has  been 
obtained  against  one,  in  the  event  of  the  jud^;ment  remaining 
unsatisfied,  a  fresh  suit  against  the  others  will  not  be  barred.* 
Some  of  several  joint  contractors,  however,  cannot  enforce  spe- 
cific performance  of  the  contract,  if  the  others  refuse.^ 

But  in  none  of  the  above  cases  should  the  general  rule  be 
lost  sight  of  that  there  can  be  no  performance  of  a  contract  by 
deputy  or  representative,  where  personal  considerations  enter 
into  it.  A  receiver  cannot  be  held  to  the  specific  performance 
of  a  contract  made  before  his  appointment  and  creating  no 
lien.' 

"  Ordinarily,  a  person  not  being  a  party  to  the  contract 
ought  not  to  be  brought  before  the  court.  But  it  is  otherwise 
where  possession  is  sought  by  the  bill,  and  the  person  in  posses- 
sion will  be  affected  by  the  decree."^  Where,  therefore,  speci- 
fic performance  is  sought  of  an  agreement  for  the  sale  of  land, 
persons  who  were  not  parties  to  it,  but  who  have  been  vested 

'  Ihid,  (e).  Cf.  Fry,  s.  249,  p.  103. 

2  Mntilal  V.  Ghellabhai  i  [18921  17 
Bom.,  6,  11.  See  Pollock,  I.  0.  A.,  3rd. 
ed.  231  sqq. 

'  I    0.  A.,  s.  42. 

'  Ibid,  s.  44. 

'  Miihammad  Asltari  v.  Radha  Rum, 
[1900]  22  All.,  307  (where  the  authori- 
ties are  collected  and  reviewed). 

•  Saftur  Rahman  v.  Maharamunnessa 


[1897]  24  Cal.,  832  ;  Koripalli  v.  Sajja 
[1912]  11  M.  L.  T.,  192.  Cf.  Kondo- 
paiieni  v.  Gagaru  [1913]  14  M.  L.  T., 
495.   . 

'  Express  Co.  v.  Railroad  Co.,  99 
U.  S.,  191, 200 ;  Alderson,  Rec,  &07-8. 

'  Per  Stuart,  V.  C,  Bishop  of  Win- 
chester V.  Mid-Hants  Ry.  Oo.  [1867] 
5  Eq.,  17,  21. 
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vyith  certain  rights  subsequent  to  the  making  of  the  con- 
tract, or  wlio  are  exercising  some  rights  over  tlie  land  liable 
to  be  disturbed  upon  the  claim  being  decreed,  are  proper 
parties,  in  a  suit  to  adjudicate  the  rights  of  the  parties 
thereto.^  So,  where  a  stranger  has  mixed  himself  up 
with  a  contract  by  setting  up  a  claim  to  some  benefit  result- 
ing from  it,  e.g.,  by  claiming  to  be  interested  in  the  purchase- 
money  under  an  arrangement  antecedent  to  the  contract,  he  may 
be  impleaded  as  a  defendant  to  a  suit  to  enforce  the  contract.^ 
And  in  a  suit  for  specific  perormance  by  the  purchaser  from  a 
voluntary  settlor,  the  trustee  of  the  settlement,  and  the  persons 
beneficially  interested  under  it  may  all  be  made  defendants.^ 
Under  section  32,  Civil  Procedure  Code,  large  powers  are  con-  c.  P.  C, 
ferred  upon  a  court  to  bring  upon  the  record  all  persons  who  ^' 
appear  to  be  so  interested  in  a  cause  as  to  render  their  presence 
desirable  at  the  trial  thereof."*  But  a  person  against  whom  no 
relief  is  claimed,  e.g.,  one  of  the  heirs  of  a  deceased  vendor, 
who  has  conveyed  to  the  plaintiff  his  interests  in  the  land 
contracted  to  be  sold,  need  not  be  arrayed  as  a  defendant  to 
the  vendee's  suit  for  specific  performance  against  the  legal 
representatives.' 

A  contract  to  sell  made  by  a  henamidar  may  not  bind  the  Benamidar 
beneficial  owner.  E.g.,  where  a  henami  sale  is  effected  to 
defraud  creditors,  but  no  creditor  is  actually  defrauded  thereby, 
the  transferee  benamidar,  under  section  8J:,  Trusts  Act,  holds 
the  property  for  the  benefit  of  the  transferor.^  The  latter, 
therefore,  may  resist  a  suit  for  the  specific  performance  of  a 
contract  for  sale  made  by  the  benamidar,''  and  as  the  beneficial 
interest  is  vested  in  him,  he  should  be  impleaded  as  defend- 
ant. Where,  on  the  other  hand,  the  defendant  has  treated  with 
a  third  person,  who  was  acting  benami  for  the  plaintiff,  with 
whom  the  defendant  had  previously  refused    to   deal,    this  fact 


'  Curran    v.  Holyoke   Water-Power  '  Act  V  of  1908,  Sch.  I,  Or   I  r  8 

Oo.   rl874]  166  Mass.,  90,  (2),  10  (2). 

'West   Midland  Ry.   Co.  v.  Mxon  ' -Bainard  v.  Afaciy,  11  Indiana,  536. 

[1863]  1  H.  &  M.,  176 ;  Fry,  s.  208,  p.  *  I'etherpermal  v.  Muiiiaiidv  \ldoh 

83.  7  C.  L.  J.,  528,  S5  Cal.,  551,  KC. 

3  Millets  V.  Busby  [1842]  5  Beav.,  '  Muuisami  v.  Subbaravar  ri9071  Si 

193.  Mad.,  97.                                  "■       ^ 
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-may  make  the  court  pause  iu   a   suit   for   specific   performance 
of  the  agreement.' 

Pleadings.  Having  disposed  of  the  array  of  parties,  I  now  come   to  the 

pleadings.     These  I  will  divide  into  (i)   the  allegations  in  the 

Plaint.  plaint,  and  (ii)  the  prayer  for  relief. 

(i)  The  facts  that  give  rise  to  the  cause  of  action  must  be 
briefly  yet  clearly  stated.  The  material  terms  of  the  contract 
sought  to  be  enforced  should  be  alleged,^  and  where  it  concerns 
land,  the  land  must  be  described  with  sufficient  accuracy  to  enable 
the  court  to  ascertain  the  property  and  define  it  in  its  decree.^  But 
the  plaint  should  not  be  prolix  or  argumentative.^  "  A  court  of 
equity,  when  examining  a  bill  of  complaint  to  find  a  grievance, 
which  will  justify  its  interposition,"  said  an  American  judge, 
"  looks  to  the  substantive  facts  averred  in  it,  not  to  the  adjectives 
or  adverbs  whicli  may  be  added  to  qualify  tliem."^  Where  the  con- 
tract sued  upon  is  bilateral  or  was  dependent  upon  the  perform- 
ance t)f  a  condition  precedent,  it  should  be  stated  that  the  con- 
dition has  been  satisfied  or  tliat  the  plaintiff  has  performed  his  part 
of  the  contract  or  offered  to  perform  the  same,^  and  the  plaintiff 
should  also  express  his  willingness  and  readiness  to  perform  such 
acts  as  remain  to  be  performed  by  him.'  Unless  the  contract  so 
requires  expressly  or  by  necessary  implication,  the  making  of 
a  demand  for  performance  is  not  essential  to  the  right  of  the 
promisee  to  enforce  performance.  A  request  made  by  action 
is  sufficient,  and  the  plaintiff  will  be  entitled  to  relief,  if  he 
offers  to  perform  his  promise  in  the  plaint  and  is  able  to  per- 
form it  at  the  time  of  the  decree.^     When  damages  are  claimed, 

'  Bomiett  V.   Sadler  [1808]  14  Ves.,  '  Ibid,  s.  51.     The  burden  of  proving 

526,  528.  Cf.  Phillips  v.  Duke  of  Bucks  readiness   is   upon  plff.,   Qajadliar  v. 

[1683]  1  Vorn.,  227.  Distinguish  Stan-.  Kandlmya  [1911]  9  1.  C,  243.  Cf.  Bari 

dard  Steel  Oar  Co.   v.   Starum   [1903]  Raghunath  v.  Krishtiaji  Anant [l8Si]i9 

56  Atl.,  954.  Bom.,  546.     But  see,  as  to  the  modern 

2  Waterman,  s.  93,  p.  121.     Act  V  of  English  practice,  R.  S.  C,  order  XIX, 


,sch.  I,  Or.  7.  rule    XIV;   2  Smith,    L.C.  12th     ed. 

'  Waterman,  s.  94,  pp.  122-3.  Cf.  Act  17  ;  and  there  is  really    no  rule  of 

V  of   1908,  sch.  1,  Or.  7,  r  3.    Of.  form  procedure  in   India    which  makes  a 
of  plaint,  C.P.C,  sch.  iv,  no.  112;  Act  different  practice  obligatory.    But  cf. 

V  of  1908,  App.  A  (3),  no.  48.  form  of  plaint,   0.  P.  C,  sch.  iv,  no. 
"  C.  P.  C,  (Act  XIV of  1882)  ss.  50, 53.  Ill  ;  Act  V  of  1908,  App.  A  (3),  no.  47. 

'  Magniac  v.   Thomson,  2  Wall.  Jr.,  =  Bruce  v.  Tilson   [1862]   25  N.  Y., 

254  (Grier,  J.) ;  Lumley  v.  Wabash  Ry.  194,  1  Ames,  347.    Cf.  Coffin  v.  Cooper 

Go.  [1898]   71   Fed.  R.,  21,  3  Keener,  [1807]  14  Ves.,  205;  Beaumont  v.  Dukes 

422.  [1821]  Jac,  422.  4  Pomeroy,  Eq.  J.,  a. 

'  I.  C.  A.,  s.  37.  1407. 
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the  particular  injurj'  must  be  alleged,  and  it  is  not  enougli 
to  say  that  the  plaintiff  has  sustained  damage.^  Generally 
speaking,  pleadings  are  not  strictly  construed  in  India  ;^  and 
with  the  object  of  administering  complete  justice,  our  courts 
seldom  entertain  technical  objections  based  upon  the  inartistic 
drafting  of  a  plaint.  Where  there  are  different  sets  of  defend- 
ants impleaded,  the  reason  of  their  being  so  arrayed  and  the 
cause  of  action  against  each  should  be  separately  indicated. 

(ii)  The  plaintiff  may  pray  for  judgment  directing  the  Relief, 
execution  of  the  contract  n?.  specie,  and  may  in  addition  seek 
relief,  the  right  to  which  springs  out  of  the  contract,  e.^.,  posses- 
sion of  the  property  which  the  defendant  has  agreed  to  convey 
to  him.^  He  may  also  ask  for  compensation  for  the  breach 
of  the  contract,  and  this,  either  in  addition  to,  or  in  substitution 
for,  specific  performance.*  The  peculiar  province  of  a  Court 
of  Chancery  has  been  said  to  be  to  adapt  its  remedies  to  the 
circumstances  of  each  case  as  developed  by  the  trial. °  But  in 
jurisdictions  where  law  is  strictly  differentiated  from  equity, 
parties  may  have  to  be  bandied  about  from  one  court  to  another, 
as  neither  has  power  to  make  a  decree  to  the  whole  extent  which 
the  case  requires.^  To  remedy  this  unhappy  state  of  things  in 
England,  the  statute,  known  as  Lord  Cairns'  Act,'  was  introduced,  Lopc^  Cairns' 
and  the  Court  of  Chancery  was  enabled  to  do  complete  justice.^  ^°*- 
The  court,  having  acquired  jurisdiction,  would  retain  it,  in 
order  to  satisfy  all  the  just  requirements  of  the  case  between 
the  parties  in  respect  of  the  subject-matter,  and  it  would  give 
damages,  either  in  addition  to,  or  in  substitution  for,  specific 
performance.'  But  the  operation  of  the  Act  was  held  not  to 
transfer   the   jurisdiction    of   a  court  of  law  to  a  court  of  equity 


^OMniiock    V.    Marchioness  of  Ely  of  decree.) 

[1864]  2  H.  &  M.,  220.  "  S.  R.  A.,  s.  19. 

'^Nawab    Nazim    v.    Amrao    Beqam  ^Milkman v.  Ordwaij,  106  Mass.,  232 

[1873]  21  W.  R.,  C.  R.,  59,  Balmakiuul  (Wells,  J.).  2  Keener,  1217  n. 

V.  Dalu  [1901]  21  A.  W.  N,.  157.  "  Ferguson  v.  Wilson  [1866]  2  Ch.,  77. 

sAfadoii    Mohan    v.     Gaja    Prasad  '  [185S]   21  &  22   Viet.' c,  27.     Tlie 

[1911]  14  0,   Ij.  J.,    159;    Fiiteh  Ohand  jurisdiction  conferred  by  it  has  not 

Y.Narsingh  [1913]    16  I.  0.,    988.   Cf.  been  affected  by  its  repeal  by  46  & 

Jageshv.Ananda  [1913]  19   I.  0.,  907  47  Vict,  c,  49,   see   Sayers  v.  Collyer 

(action  in   ejectment  distinguished.)  [1884]   28  Ch.  D.,  103. 

Distinguish  Abadhaut  v.  Kanis   [1913]  '  Ferguson  v.  Wilson,  supra. 

18 1.  C,  239  (Chakran  land) ;"  Shankar  =  Soames  v.  Edge,  [1860]  Johns,  669 

V.  Dulo  [1913]  40  P.   L.  R.  (execution  Waterman,  s.  514, 
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where    the    contract   or   circumstances    were    such  as   not  to 
attract   the   equitable   jurisdiction    of     specific     performance.' 
In   India,    we  do   not  labour   under    the   misfortune   of  dual 
courts,  and  law  and  equity,   happily,   sit  together  in  the   same 
temple  of  justice.      The  same  court,  therefore,  has  jurisdiction, 
when  it  holds,    in   the   exercise   of   a  judicial   discretion,   that 
the  contract   is   not   such    as'  can  be  or   should  be  specifically 
enforced,  to  make  a  decree  for  pecuniary  damages  in  favour  of  the 
plaintifE  by  way  of   compensation  for  the  breach  of  the  contract. 
The  contract  maj^  be  one  to  sell  a  hundred  maunds  of  rice^  or  to 
fui-nish  a  drawing-room  handsomely,   or  to  enter  into  a  partner- 
ship  for   an  indefinite  period,*  or  to    work    a   railway   for  21 
years.*     These  are  not  cases,  as  we  have  seen,  where  the  court 
grants  specific   relief.     But  that  is  no  reason  why,  if  the  court 
finds  that  a  valid    contract    has    been    broken   without  excuse, 
it  should  not    award    to    the    promisee    such    compensation    in 
money  as  it  deems  just.^     The  fact  that  the  plaintiff  has  opened 
his  mouth  too  wide,'  and  asked  for  specific  relief   instead,   will 
not  preclude  him  from   getting   any   lesser   relief   that   in   law 
and  justice  he   may   be  entitled   to.     And  it  should   be  here 
distinctly  understood  that  the  plaintiff  is  not  ohliged  in   a  suit 
for    specific    performance    to   pray    specifically    for    damages, 
whether  in   addition   or  in   substitution.     He  has  a  choice  of 
remedies  open  to  him  to  apply  foi'.      But  the  court  has   always 
a  discretionary  power  to  award  damages  in  a  suit  for   specific 
performance,  and  it   should   exercise   that  discretion   when  of 
opinion  that  damages  should  be  given.^ 

So,  again,  the  court  may  decide  that,  though  it  has  jurisdic- 
tion to  enforce  the    specific  performance  of  a  contract,  yet  the 


'  Ffrgii.soi?.  v.  Wilson,  supra;  Howe 
V.  Hunt  [1862]  31  13eav.,  420  ;  Loivs 
V.  Eiirl  o]  ShafteahKfii  [I8fi6]  2  Eq  ,  270; 
Proctor  V.  Bnyley  [1889J  42  Cti.  1).,  :190. 
The  Judicature  Act,  1873,  now  enables 
an  English  court  to  give  damages 
even  where  there  is  no  case  for  speci- 
fic performance,  Fry,  ss.  1305,  6. 

'  H.R.A.,  s.  19,  ill.  of  piira.  2  ;  s.  21(a). 

•Ibid,  s.  21(b),  ill.,  11;  ibid  (c). 

*  Ibid,  (d). 

'  Ibid,  (g). 


°  S.  R,  A  ,  s.  19,  ill.  of  para  2,  Euteek 
V.  Miihriider  [1876]  I  Cal.,  385. 

'  Cf.  Ndzareth  v.  Juffer  [1M14]  M.  W. 
N.,  839  (contract  for  sale  of  only 
some  of  the  items  alleged  proved, 
decree  accordingly). 

'  Callian'i  Harjivnn  v.  Narsi  Tri- 
cum  [1895]  19  Bom.,  764,  770;  Kullian- 
clas  V.  Tnlsiads  [1899]  23  Bom.,  786. 
Cf.  Act  V.  of  1908,  Sch.  1,  Or  7,  r._  7. 
Plaint  VFas  amended  in  Ponnusatni  v. 
VUhilingam  [1910]  8  I.  C,  258, 
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justice  of  the  case  will  be  better  met  by  awarding  damages 
instead.^  This  happened  in  a  case  where  a  railway  company 
had  contracted  to  "  erect,  set  up  and  construct  a  station  "  on 
land  which  they  purchased  from  a  landowner,  but  did  not  build 
one.  The  description  of  the  station  was  not  so  complete  as 
to  enable  the  court  to  enforce  specific  execution.  It  therefore 
ordered  that  the  damage  sustained  by  the  landowner  by  reason 
of  the  company's  breach  of  the  contract  should  be  ascertained 
and  the  amount  paid  by  the  company  to  hira.^ 

So,  again,  a  plaintiff  at  the  time  that  he  institutes  his  suit 
may  be  entitled  to  specific  relief,  but  by  the  time  that  the  suit 
comes  up  for  trial  the  defendant  may  have  performed  the  con- 
tract. In  such  a  case,  the  court  may,  if  it  finds  that  injury 
has  been  caused  to  the  plaintiff  by  reason  of  the  defendant 
having  wrongfully  delayed  performance,  make  a  decree  for 
such  damages  as  it  deems  proper.^ 

Or,  the  circumstances  of  the  case  may  be  such  that,  by 
reason  of  the  wrongful  default  on  the  part  of  the  defendant, 
the  court  may  think  that  a  decree  for  specific  performance, 
belated  as  it  must  always  be,  will  not  afford  adequate  satisfac- 
tion to  the  plaintiff.*  E.g.,  there  may  be  a  contract  for  lease 
of  property,  which,  the  lessor  knows,  the  lessee  wants  for  carrying 
on  a  business  there.  But  the  lessor  makes  wilful  default,  with 
the  result  that  the  business  cannot  be  commenced  for  fifteen 
weeks.  Tbe  court,  upon  the  lessee's  suit,  will  decree  specific 
performance  and  may  award  damages  for  the  plaintiff's  loss  of 
profits  during  the  fifteen  weeks.^  Similarly,  if  a  contract  for 
sale  of  immoveable  property  is  delayed  in  consequence 
of  the  vendor's  default,  he  not  having  cared,  or  troubled,  or 
taken  reasonable  pains  to  perform  his  contract,  the  vendee 
may  by  suit  obtain  specific  performance  and,  in  addition 
thereto,  damages  for  the  del  ay. ^ 

There  may,  again,  be  cases  where  the  court  thinks  that  the 


'  Pry,  s.  1310,  p  560. 

'  Wilson  V.  Sorthampton  &  B.  J.  By. 
Co.  [1874]  9  Ch.  279. 

*  Oory  V,  Thames  Ironworks  &  Ship- 
building Co.  [1863]  11  W. R.  (Eng.i  589  ; 
8  L,T,  237, 
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'  Cf.  Bentham,  Theory  Leg.,  290. 

'  Jaques  v.  Millar  [1877]  6  Ch.  D., 
153  ;  Hoyal  Bristol  Building  Hociely 
V.  Bomash  [1887]  HS  Ch.  D.,  390. 

"  Junes  V.  Gardiner  [1902]  1  Ch,  195. 
Cf.  S  R,  A.,s  19,  ill,  of  para  3, 
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Damages  for  ends  of  justjce  will  be  best  served  by  not  enforcing  tlie.  whole  of 
a  contract  in .  specie,  but  giving  damages  in  respect  of  a, portion 
of  it.  E/j.,  an  intending  lessee  may  contract  to  pull  down  an 
old  house  and  build  a  new  one  in  its  place  to  be  let  to  him.  If  he 
makes  default  in  rebuilding,  the  lessor  may  have  damages  for 
such  default,  and  specific  perfoi-mance  of  the  conti-act  to  accept 
the  lease. ^  So,  where  tliere  was  a  contract  to  give,  a  lease  of 
a  hotel  and  to  make  there  ceitain  repairs,  specific  performance 
was  deci'eed  of  the  contract  to  give  the  lease,  and  an  inquixy 
was  directed  as  to  the  damages  in  respect  to  I'epairs.^  So,  in  a 
somewhat  similar  contract  for  the  lease  of  certain  farm  buildings, 
the, court  directed  the  lease  to  be  granted  to  the  lessee  and  also 
the'  price  of  materials  furnished  for  repairs  to  be  paid  to  him.^ 
And  it  is  the  constant  course  of  the  court,  in  the  ca.se  of  A'endor 
and  purchaser,  where  a  sufficient  case  is  made  for  the  purpose, 
to  make  an  inquiry  as  to  the  deterioration  of  the  estate,  and  in 
so  doing,  the  court  is,  in  truth,  giving  damages  to  tlie  purchaser 
for  the  loss  sustained  by  the  contract  not  having  been  literally 
performed/ 

We  thus  see  that  the  court's  jurisdiction  in  damages  is 
(in  Sir  E.  Fry's  words)  "  an  apt  and  .flexible  instrument  for 
doing  exact  justice  under  the  diverse  and  complicated 
circumstances  of  many  of  the  cases  upon  whicli  the  court  lias 
from  time  to  time  to  adjudicate,"  ^  and  it  effectually  checks 
multiplicity  of  legal  proceedings.  Indian  courts,  accordingly, 
have  not  been  slow  to  exercise  this  jurisdiction,  and  they  have 
permitted  a  lessee,  entitled  to  possession  under  the  terms  of 
his  lease,  to  sue,  in  the  alternative,  for  possession,  by  way  of 
specific  relief  or  the  recovery  of  his  money ,^  or  the  return  of 
the  premium  {salami)  paid  by  hirn,  ..and  compensation  in 
addition  thereto.'  And  tlie.  circiimstance  that  the  contract 
has  become     incapable     of    performance,   does   not    preclude 
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'  Soaw.es  v.  Edge,  supra  ;  Samuda  v. 
Lawforcl  [1852]  4  Giff.,  42; 

2  Middleton  v.  Qreeiiu'ood  '[1864] 
2  DeG.  J.  &  S.,  142. 

»  LilHe  V.  Lecjh  [1858]  S  DeG.  &  J., 
204. 

■■  Per    Turner,    t.    J.,    Prolhero  v. 


PJicZps  [1855]  7  I)eG.  M.  &  G.,  722, 
734. 

'  Fry,  s.  1307,  p.  558. 

'  Munnee  Dutt  Singh  v.  OampbeU 
[1809]  12  W.R.,  149. 

'  Kajrlhur  Chmi'dhry  v.  lialittristnn, 
[1882]  8  Cal.,  963,  U  C.  L.  R.,  3§0.  . 
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the   couit   from   exercising   this   jurisdiction.^      The    time   for 
performing   the   contract    may    expire    without    the    promisor 
fulfilling   his  promise,  though  he  might  have  done  so  had  he  so 
chosen.     Then,   after   a   suit  is   filed,  but   before   it  is   heard, 
performance     in    specie     may    become    impossible.       An    apt 
illustration  is   afforded   by  an  agreement  to  sell  a  patent  where 
the  patent  expires  during   the  pendency  of   the   suit  for  specific 
performance  of   the   agreement.^     An   action   was   brought   to 
enforce  the   specific  .performance  of     a   contract   to    maintain 
and  operate   a   railway   upon    a  given  route,   but   before   any 
decree  could    be  made   the   original   line   of  the  railway  had 
so  decayed  as  to  be  useless,  and   the   business   was  transferred 
to  a  new  line  ;   since  specific  performance   had  become  imprac- 
ticable,  the   court   decreed   compensation.^      Or,    performance 
may.  have  :  become  impossible  even  before  the  institution  of  the 
suitv.      E.g.,   the   directors   of     a   railway    company   may  have 
passed  a  resolution  under  which  the  plaintiff  is  entitled   to  have 
a  'certain  number  of   shares   allotted    to   him,   but   before  the 
plaintiff  files  a  suit  to  enforce  the  allotment  all    the  shares  may 
have  been  allotted  to  others.''     So,  the  defendant  may  have  sold 
away  to  a  bona  fide  purchaser  the  immoveable  property  which  he 
had  previously  agreed  to  sell  to  the  plaintiff.      In  such  cases  the  - 
defendant  cannot  be  allowed -to  escape  scot-free  by  pleading  his 
oivn  default  in  defence,  and  the  court  will  award  compensation 
for  the  non-perfbrmance  of  the  contract.^ 

The   court   is  allowed    a   free-  hand    in  the  matter  of   the    Assessment 

.        R      T  T  .  .         „         of  damages 

assessment  or  the  compensation,  it  may  direct  an  inquiry  tor  at  trial, 
the  purpose,  or  issue  a  commission  ;  it  may  take  an  account,  or 
it  may  determine  the  amount  itself,  after  taking  evidence,  if 
necessary.  But  it  seems  clearly  desirable  that  the  assessment 
of  damages  should,  wherever  practicable,  take  place  at  the  trial, 
without  any  separate  enquiry  ;  for,  otherwise,  the  parties  are  vir- 
tually put  to  the  expense  of  two  trials -of  the  same  questions.' 


1  S.  H.  A.,  s.  19,  expln.  '  Boivman   v.  Mylaiid   [1878]   8   Ch. 

.  'Davenport    v.   liylaiids    [1866]     I  T).,  588;   Day  v.    Singleton   [1890]    2 

Fq.,  302  ;  S.  K.  A„  s.  19,  ill.  1  of  expln.  Cli.,  320. 

'  Chapman  x.   Mad  River  W.  It.,  6  '"  S.  R.  A.,  s.  19,  para.  4. 

Ohio,,  119^     .  '  Maxim    Nordenjelt    etc.,     Co.    v 

'  BergiisoH  V.   V/ilson  [1867]  2  Cli.,  Nordenjelt  [1893]  3  Ch,,  122. 
77  I  S.  U,  A.,  s.  19,  ill.  2  to  expln. 
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Principle. 


Sale  of  goods 
and  land. 


In  assessing  damages,  the  general  rule  was  stated  by 
Parke,  B.,  to  be  that,  where  a  party  sustains  a  loss  by  reason  of 
a  breach  of  contract,  he  is,  so  far  as  money  can  do  it,  to  be 
placed  in  the  same  position,  with  respect  to  damages,  as  if 
the  contract  had  been  performed.'  But  this  does  not  imply  an 
extravagant  or  unreasonable  expenditure.^  Compensation  is 
given  for  any  loss  or  damage  caused  by  the  breach  to  the 
promisee,  which  naturally  arose  in  the  usual  course  of  things 
from  such  breach,  or  which  the  parties  knew  when  they  made 
the  contract  to  be  likely  to  result  from  the  breach  of  it.^  "  A 
person  can  only  be  held  to  be  responsible  for  such  consequences," 
said  Bowen,  L.  J.,  "  as  may  be  reasonably  supposed  to  be  in 
the  contemplation  of  the  parties  at  the  time  of  making  the 
contract."  *  If  the  subject-matter  of  the  contract  has  in  the 
interval  undergone  any  deterioration,  accidental  or  necessary, 
this  must  be  taken  into  account  also.^  Where  a  sum  is  named 
in  the  contract  as  the  amount  to  be  paid  in  case  of  breach,  the 
party  complaining  of  the  breach  may  claim  reasonable 
compensation  not  exceeding  the  amount  so  named.^ 

In  England,  a  distinction  has  been  taken  between  a 
contract  for  the  sale  of  goods  and  one  for  the  sale  of  land,  and 
'  in  the  event  of  a  breach  of  the  latter,  where  it  arises  from  the 
vendor's  inability  (without  his  own  fault)  to  make  a  good  title, 
the  purchaser  is  not  awarded  any  damages  for  the  loss  of  his 
bargain,  but  is  held  entitled  only  to  get  back  the  purchase- 
money  paid,  with  interest.'  But  the  Indian  "  legislature  has 
not  prescribed  a  different  measure  of  damages  in  the  case  of 
contracts  dealing  with  land  from  that  laid  down  in  the  case  of 
contracts  relating  t<>  commodities,"  ^  and  no  such  distinction  can 

*  Robinson  v.  Harman  [1848]  I  Ex. 
850,  855. 

'Cf.  Lp  Blanche  v.  L.  &  N.  W.  liij. 
Co.  [1876]  1  C.  P.  n.,  286,  309,  313. 

3  1.  C  A.,  s.  73;  Hadleij  v.  Bax- 
endale  [1854]  9  Ex.,  341,  354,  iTinoh, 
762;  McMuhon  v.  Field  ['881]  7 
Q.  B.  D.,  507  ;  18  Law  Q.  R.,  275,  399 
(F.  B.  Smith). 

'  Qrebert-Borgyiis  v.  Nugent  [1885] 
15,  Q  B.  D  ,  85,  92. 

'Bentham,  Theory  Leg.,  291. 

°  I.  C.  A.,  s.  74,  Sundar  Koer  v. 
Sham  Krishen  [1906]  34  Cal„  150,  157, 


P.  C. 

'  Flurean  v.  Thorvhill  [1776]  2  W. 
Bl.,  1078;  Bail)  y.  Fothergill  [1874]  7 
H.  L.,  158.  Title  to  realty  is  not 
considered  so  uncertain  in  the  United 
States,  and  the  law  is  altogether 
more  favourable  to  the  purchaser. 
Sedgwicls,  Damages,  ed.  8.  ss.  lOi  8  sqq, 

'  Per  Farran,  C.  J,,  Nagartlas  v. 
Ahmad  Khan  [1895]  21  Bom.,  175,  185. 
Pollock's  strictures  on  Pitamber  v. 
Oussitiai  [1886]  11  Bom.,  272,  seem 
entirely  justified,  /.  0.  A,,  3rd.  ed., 
327. 


purchaser. 
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be  justified  on  principle  in  a  country  where  the  difficulties  and 
uncertainties  associated  with  the  English  law  of  real  property  are 
happily  unknown.  Where,  therefore,  a  vendor  of  land  in  India 
guarantees  his  title  to  the  purchaser,  who  is,  however,  subse- 
quently evicted,  he  is  entitled  to  recover  by  way  of  damages  the 
value  of  the  land  at  the  date  of  such  eviction,  and  not  merely  the 
purchase-money  hepaid.^  Where  aggravating  circumstances  are 
present  e.gf.,"the  vendor  has  been  guilty  of  wilful  default  or  a 
wanton  or  dishonest  refusal  or  a  breach  of  duty,  these  may  be 
taken  into  consideration  by  the  court  and  substantial  damages 
decreed  in  favour  of  the  party  that  has  suffered  by  reason  of  the 
breach.^ 

The  obligations  of  a  vendor  and  a  vendee  of  immoveable  Vendor  and 
property  are  set  forth  in  section  55,  Transfer  of  Property  Act. 
The  vendor  is  in  the  absence  of  a  contract  to  the  contrary,  bound 
to  take  reasonable  care  of  the  property  sold  and  to  pay  the  out- 
goings until  the  purchaser  takes,  or  ought  to  take,  possession, 
and  the  vendee  has  to  pay  the  purchase-money  and  take  posses- 
sion  when  a  good   title  has   been  shown. ^     The  vendor  before 

'  Saagardas  v.  Ahmad  hhan,  supra  ;  veyancing  expenses,  and  such  work  or 

Runchhod  v.  Maumohandas  [1907]  32  improvements  as  he  may  have   made 

Bom.,  165.  upon  the  land  upon  the  faith  of  the 

"-f.  BiigeU  -v.  Fitch  [1869)4  Q.   B.,  contract.     But  where  there  is  a  wan- 

659  ;  Day  v.  Singletov,  supra  ;  Jones  v.  ton   or  dishonest  refusal   to  perform 

Oardiuer  [1902]   1  Ch.,   191.    The  dis-  thecontract,  or  where  the  covenantor, 

tinction  was  thus  putby  Clayton,  P.  J.:  by   some  fraudulent  act  on  his   part, 

"  The  law  regulating  the  damages  to  renders  the  performance  impossible, 

be    recovered,    makes  a    distinction  as  when   by  collusion  with  his  wife, 

between  cases  where  there  is  a  frau-  or  by  request  on  his  part,  she  refuses 

dulent  breach  of  contract  and  those  to  sign  the  deed,  or  where  her  refusal 

where  the   breach  is   occasioned  by  is  not  her  own  free  and  uncontrolled 

some    unforeseen     and    unavoidable  act,  but  made  at  the  implied  or  actual 

obstacle.     As  where  one  covenants  to  request  of  her  husband,  the  law  in 

oonve>  a  good  title,  and  it  is  afterward  such  a  case  awards  full  compensatory 

discovered  that  he  does  not  possess,  damages,  and  permits  a  recovery  for 

and  by  no  means    in  his    power  can  all  the  party  has  lost  by  reason  of  the 

procure,  such  a  title  ;   or  the  wife  of  default  of  the  other  party,  including 

the  covenantor,  without  any  collusion,  the  value  of  the  bargain  and  all  injury 

persuasion  or  request  on     his   part,  and  damage  he  may  have  suffered  by 

refuses  to  join  in  the  deed.  In  cases  of  reason  of  any  act  of  his  made  upon 

this  kind,  when  the  covenantor  does  the  faith   of   the  broken   covenant." 

all  in  his_.power  to  fulfil  his  contract,  Burk  v.  SernJJ,  80  Pa.  St.,  413  ;  Water- 

and  without  any   fault  of   his  cannot  man,  752  ir.  Cf.  Margniff  v.  Muir,'6'J 

perform  it,  the  damages  to  be  reco-  N.  Y.,  155 ;  Waterman,  743  u. 

vered  against  him  are  only  such  actual  •  Cf.  De  Visme  v.   Dei  Vixme  [1849] 

and    immediate    losses     as    he   (the  1  M.  &  G.,  336,  353.    But  see   Vickers 

purchaser)  may  have  suffered,    such  v.  Bund  [1859]  26  Beav.,  830  ;  Hn-beri 

as  the    money    paid,     with    interest  v.   Halisbury    Ry.    Oo.   [1866]    2  Bq., 

thereon,  the  time  lost,  and  expenses  224. 
incurred  in  examining  the  title,  con- 
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that  time,  must,  make  all  necessary  repairs  for  the  sustenation 
of  .the  premises,^  and  a  loss  to  the  property,  whicii  occurs  before 
the.  Vendor  is  in  a  position  to  give  a  good  title,  must  be  -  borne 
by  him,  and  not  by  the  purchaser.^  Where  there  is  delay  in  the 
completion  of  a  contract  and  the  purchaser  is  not  put  in  possession, 
courts  of  equity,  proceeding  upon  the  principle  that  the  purchase- 
money  belongs  to  the  vendor  and  the  land  to  the  vendee,  hold 
that  the  former  may  claim  interest  on  this  money  and  the  latter 
the  rents  and  profits  of  the  land.^  The  two  things  are  mutually 
exclusive,  and  neither  party  can  at  the  same  time  be  entitled  both 
to  interest  and  to  rents.''  The  question  will,  however,  often,  be 
found  to  turn  upon  the  construction  of  express  stipulations 
entered  in  the  contract.^  It  may,  e.g.,  be  provided  that  interest 
shall  be  paid  by  the  purchaser,  "  ii  from  any  cause  whatever, 
other  than  wilful  default  on  the' part  of  the  vendor,"  thecomple- 
tiou  of  the  purchase  is  delayed  beyond  a  specified  date.  In  such 
a  case,  Buckley,  J.,  has  recently  said,  "  By  the  word  '  wilful''  is 
meant  that  the  vendor,  being  a  free  agent  and  in  a  position  to  do 
either  one  of  two  acts,  chooses  to  do  the  one  and  not^  to  do -the 
other  ;  and  'default"  includes  the  case  where  the  vendor,  owing 
to  the  purchaser  the  duty  to  act  reasonably  in  all  matters 
relating  to  completion,  does  an  act  in  breach  of  that  duty."^ 
Where  nothing  appears  to  occasion  the  delay,  the  rule  no  doubt 
is,  that  if  the  purchaser,  who  on  the  face  of  the  contract 
is-under  the  necessity  of  paying  on  a  certain  day,  sets  apart 
his  money,  and  gives  notice  that  it  is  ready,  interest  stops 
from  that  time,  provided  it  be  shown  he  made  no  interest  of 
it.'      But  a  purchaser  who  takes  possession  before  completion. 


'  Carrodus  v.  Hhavp  [1855]  20  Beav.,  (where  authorities  are  collected.): 
'56.  '  Per  Lord  Cottenham,  De  Vismev. 

'  O/iristinn    v.   Oubell,    22    Gi-attaii,  Dp    Vismc,    supra,    352.   Re  Rilei/   v. 

Si.  Cf.  Piiiiie  V.  Mellei-  '[{SOI]   6   Ves.,  iStreatfleld  [iS8Q]  34   Cb.O.,  388 ;  Fry, 

349.  s.  1410.     In  Davis  v.  Parker,  14  Allen, 

^  1  Williams,  V.  &  P.,  ch.  xi.,  s.  I.  94,   vendor-defendant,  who   had   i  rc- 

■"  Fry,  s.  13ay,riU0tins  Knight  Bruce,  viou.sly  declined  tender  of  the  pur- 

V.  C.,  "  yon  cannot  have  both    money  chase-money,  claimed  interest  thereon 

and  mud,"  in  a  case  arising  out  of  the  on   account  of   growth   of  timber,  on 

sale  of  some  slob  lands   in  Chichester  land    sold    pendente     lite  ;   held    no 

Harbour^  '  interest  could  bo  allowed  subse.queflt 

'  Of.  Ziroofce  V.  O/iaiujjeriioiuriie  [18/37]  to    the    tender    and   refusal,     unless 

4  CI.  &"F.,  589,  611  ;  Jones  v.  GartJiiier  vendor  could  show  that  vendee'  had 

[1902]  I  Ch  ,  194.  tpade  use  of  the  money. 

"  Bennett  v.  Stone  [1902]  1  Oh.,  232  "■•;•. 
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rojist   paj'  interest  on   tlie   unpaid   part  of  tlie  purchase-money. 

"The  act   of  Staking   possession,"    said     Grant,    M.Tl.,  "is  an 

implied  agreenient-to  pay  interest ;  for  so  absurd  an  agreement. 

as  that  a  purchaser   is  to  receive  the  rents  and    profits  to  wliich 

he   lias  no  legal   title,  and  the  vendor  is   not  to  have  interest, 

as  he   has  no  legal  title  to  the. money,  can  never   be  implied."  ' 

"A  court  of  equity,"  remarked  Lord;  St,  Leonards,  "  interposes 

only  according  to  conscience."  ^ 

Wliere,   before   the    purchaser   does    or   can,    safely   take    .Y'^".'!"''''' 
.  .  .  ,  .  .  liability, 

possession,  the  vendor  continues  in  occupation    of  the  premises 

sold,  "  he  will  not  be  entitled  to  treat  the  estate  as  his  own. 
If  he  wilfidly  damages  or  injures  it,  he  is  liable  to  the  pur- 
chaser ;  and  more  than  that,  he  is  liable  if  he  does  not  take 
reasonable  care  ofit."^  But  he  will  not  be  answerable  for 
accidents,*  nor  for  deterioration  due  to  the  purchaser  himself.^ 
So  where,  after  the  vendee  was  permitted  to  take  possession,  he 
paid  a  portion  of  the  purchase-money,  and  then  died,  leaving 
minor  heirs,  whereiipon-  the  vendor  entered  upon  the  land 
and  claimed  it,  pulled  down  and  sold  houses,  built  others, 
and,  finally  sold  the  property,  in  a  suit  for  specific  performance 
by  the  heirs  he  was  held  liable  for  the  rental  value  of  the"  laiid 
during  his  occupation.  Ruffin,  C  J.,  described  him  as  "  a 
tort-feasor  by  i-eason  of  a  wilful  and  gross  breacli  of  trust, 
and  therefore  justly  chargeable  with  the  highest  occupier's  rent 
from  the  moment  of  the  breach  of  trust."  ^ 

A   curious   case,   upon    which    authorities    seem   divided,    *"""  f'^^'^ 

po.ssessor 

mav  arise  where  a  vendee  of  land,  relying  upon  the  performance    under  de- 

foetivo  title. 


'  Phidi/cr  V.   Oocfcer  [1805]  12  Tes.,  7fo?ccbi;  [1818]  2  Sw.,  222. 

25,27-8.     Beresfordv.    OifiHce  [1908]  2  'Robertson    v.     Hkelton    [1850]    12 

Ir.  B.,  317.    This   i-ulo  is  applied  in  Beav.,  863. 

Engl-aiid,  even   where    the    delay  is  '  Uarford  v.  Furrier  [1810]  1  Madd., 

owing,  to  vendor's    default.     But   in  532. 

the  case  of  a  vacant,  lot,  or   of  wild  ^  Cnlev.  Tyson,  8  Ired.  Eq.,  170.     Cf. 

land,   not  bought  for  immediate   im-  Henlcn    v.     Martin,    53    Calif.,   32l  : 

proyetnents  or  cultivation,  an  exeep-  "  Whatever   may  be   the  rule  where  a 

tion    ought  probably    be   made. ,  Cf.  trustee  has  not  liimself  occupied  and 

Stevenson  v.   Maxwell,  2  Sandf.    Ch.,  enjoyed    the    trust  estate,    but  has 

302  j  Wq,terman,  744.  received  rents   from   it,  justice  and 

'' i^irch  v.  Joy  [1852]  3  H.L.O;,  565  equity    demand    that  where  he  has 

598,       .      •  wrongfully  excluded  the  trae  ownei, 

*  Per' Je^sel.  M.R.,   Lysaght  v.  Ed-  and  has  himself  occupied  and  enjoyed 

wards  [1876]  2   Ch.    D.,  '507,.    Oontra,  the   fruits  of  the  estate,   he  shall  at 

■where  purchaser  has  become  entitled  least  account  for  .its  rental   value." 

to    take  possession,    Binks  v.    Lord  Waterman,  7iO.H.           ■•,  -; 
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of  the  vendor's  agreement  for  sale,  takes  possession  and  in 
good  faith  incurs  expenditure  over  permanent  improvements. 
If  the  contract  subsequently  falls  through  by  reason  of  the 
vendor  failing  to  make  a  good  title,  it  is  a  question  whether 
the  purchaser  can  recover  from  him  or  his  property  money's  so 
spent,  where  they  were  not  demanded  by  the  contract.^  Now,  as 
to  the  improvements  made  upon  land  by  a  hova  fide  possessor,  if 
the  legal  title  is  in  another  and  if  there  has  been  neither  fraud 
nor  acquiescence  on  bis  part  after  he  became  aware  of  his  legal 
rights,  the  prevailing  opinion  in  England  and  America  seems 
to  be  that  he  cannot  be  compelled  to  compensate  the  possessor 
without  title  for  such  improvements.^  Mr.  Justice  Story  was 
inclined  to  take  the  contrary  view,  more  in  harmony,  as  he  re- 
marked, with  the  Roman  law.^  "  It  appears  to  me,"  urged  this 
high  authority  with  much  force,  "  speaking  with  all  deference  to 
other  opinions,  that  the  denial  of  all  compensation  to  such  bona 
fide  purchaser  in  such  a  case,  where  he  has  manifestly  added  to 
the  permanent  value  of  an  estate  by  his  meliorations  and  improve- 
ments, without  the  slightest  suspicion  of  any  infirmity  in  his  own 
title,  is  contrary  to  the  first  principles  of  equity.  Take  the  case 
of  a  vacant  lot  in  a  city,  where  a  bond  fide  purchaser  builds 
a  house  thereon,  enhancing  the  value  of  the  estate  ten  times  the 
original  value  of  the  land,  under  a  title  apparently  perfect  and 
complete.  Is  it  reasonable  or  just  that,  in  such  a  case  the  true 
owner  should  recover  and  possess  the  whole,  without  any  com- 
pensation whatever  to  the  bona  fide  purchaser  ?  To  me  it  seems 
manifestly  unjust  and  inequitable  thus  to  appropriate  to  one 
man  the  property  and  money  of  another  who  is  in  no  default."  * 

'  Putnam   v.  Ritchie,  6  Paige  Oh.,  Oom.,  334.  A  purchaser  obtaining  pos- 

390  (Walwortli,  C,  refused  tho  ven-  session    before    confirmation    of  iiis 

dee's  claim).    Distinguish    Bunny  v.  contract,    and    expending  money  in 

Hopfcinson     [1859]    27    Beav.,  566.    2  improvements,  cannot    make    that  a 

■Williams,  V.  &  P.,  966-7.  ground  why  his  pun-hase  should  not 

*  Hamsden  v.  Dyson  [1866]  1  H.L.,  be  disturbed,  Millican  v,  Vander- 
129,  141.  Putnam  v.  Ritcliie,  supra,  jjlanfe  [  1853]  II  Hare,  135. 
Walworth,  C,  thought  the  case  ^  Digest.  Bk.  50,  tit.  17,  I.  206  ;  1  Do- 
would  be  different  if  the  legal  title  mat,  Oimi  Luio,  Bk.  3,  tit.  1,  s.  5,  art.  7. 
was  in  the  person  who  had  made  '  Bright  v.  Boyd  [1841]  1  story, 
the  improveipents,  and  the  equitable  478,  2  ibid,  605.  667.  Woodruff,  348  ; 
title  only  in  the  plaintiff,  who  might  Williams  v.  Qibbes  [1H57]  20  Howard, 
then  be  required  to  do  equity  himself.  535  Woodruff,  342  ;  3  Pomeroy,  Eq.  J,, 
Cf.  Sugden,  V.  &  P.  747.  Mee  also  I'rice  s.  1241  ;  1  Story,  Eg.,  s.  388.  - 
V.  ISeuult  [1887]  12  A.C.,  110  ;  2  Kent, 
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And'  it  has  been  said  that  a  party  who  files  a  bill  to  .enforce  his 
claim  to  real  estate  against  a  person,  who,  in  good  faith,  suppos- 
ing he  has  a  perfect  title  to  the  property,  has  made  improvements 
on  the  land,  will  be  compelled  to  make  due  compensation  to 
such  person  for  his  improvements.^  Section  51  of  our  Transfer 
of  Propertj'  Act  is  in  support  of  this  view.^ 

The  intending,  purchaser  often  makes  a  deposit,  and,  in  lieu  JJeposit. 
of  specific  performance,  a  vendor  may  obtain  a  declaration  of 
his  right  to  the  deposit  and  resell  the  property.^  "  The  deposit 
serves  two  purposes,  "  said  Lord  Macnaghten  :  "  if  the  purchase 
is  carried  out,  it  goes  against  the  purchase-money  ;  but  its  primary 
purpose  is  this — it  is  a  guarantee  that  the  purchaser  means 
business.'"*  The' purchaser  may,  therefore,  have  a  lien  for  his 
deposit,  as  for  an  instalment  of  the  purchase-money  paid,  where 
the  contract  for  sale  falls  through  by  reason  of  a  good  title 
not  being  shown,  or  where  it  is  rescinded  under  a  condition 
authorising  either  party  to  rescind.'  But  if  the  contract  goes 
oft  through  the  purchaser's  default  or  he  unjustifiably  repudi- 
ates it,  the  deposit  is  forefeited  and  the  vendor  may  retain  it.* 
The  purchaser  could  not,  by  his  own  default,  acquire  a  right 
to  rescind  the  contract.'  If,  in  such  a  case,  the  vendor  chooses 
to  resell  the  property  or  allows  it  to  be  resold,  he  must  do  so 
apparently  within  a  reasonable  time,  and  he  will  not  be  permit- 
ted to  add  to  the  amount  of  damages  by  waiting  till  the  market 
falls  and  the  subject-matter  of  the  sale  deteriorates.^  And  where 
a  vendor  or  lessor  sues  for  specific   performance  of  the  contract 


'  Waterman,  s.  521,  citing  Green  v.  21  Bobi.,"827   (title  defective)  ;  Aloke- 

Biddle,  8  Wheat.,  1.   Neesom  v.  Clark-  shi  Dussi  v.  Hara  Chand  [1897]  24  Cal , 

so™  [1845]  4  Hare.,  97 ;    Robinson   v.  897  (coatract  unsuccessfully    denied 

Ridley  [1821]  6  Madd.,  2.  by  vendor-defendant.) 

*  Ramalinya  v.  Samiappa  [1889]  13  =  Howe  v.  Smith  [1884]  27  Ch.  D , 

Mad.,  15,  16.   Collier  v.  Baron,  [1905]  89  ;  Exparte  Barrell  [1875]  10  Ch,  512'; 

2  N.LM:,  34.  Cf.  Kandarpa  v.  Jogendra  Smith  v.  Butler  [1900]  I    Q.    B  .  694  • 

[1910]12C.L.J..  391.397;  Muthunsa  v.  Levij  Y.Stogdon  [1898]  1  Oh  ,  486,  affd. 

-/I'pia  [1911]  21  M.L.J.R.,  969.     Distin-  [1899]   1   Ch.,  5  (delay,  but  no  renun- 

guish    Vri'ibhukundas    v.     Dayaram,  ciation),  Cornivallv.    Benson  [1899]  2 

[190)7]  32  Bom.,  32.  Ch..  7 10,  [1900]  2  Ch.  298;  Bishan  Chand 

■  ^Kingdom  v.  Kirk  [1888]  37  Ch.,  n.,  v.  Radha  Kishan  [1897]  19  AH.,.  489  ; 

141.  T.  P.  A.S.55,  (6)  b.        -  Balvnnta    Appaji  v.    Bira   [1897]    23 

'  Sopev  V.  Arnold,  [1889]  14  A.C.,  435.  Bom.,  56,  20  M.L.J.R ,  230. 

'  Bosev.  Watson    [1864]   lOH.L.  C,  '  Sugden,  V.  &  P.  40. 

672,  678,  683-4;  Whitbread  &  Co.  v.  '  •  Cf.  Prog  A'aratn  v.  Mulcfcand  [1897] 

Watt  [1901],  1  Cb.,  913,  afid.  [1902]  1  Ch.  19  All.,  535  ;  I.C.A  ,  s  107. 
835,840;  IbraUmhhaiy.  Fletcher  [1896] 
54 
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and  the  suit  is  dismissed  on  the  ground  of  his  imperfect  title, 
the  defendant  has  a  right  to  a  return  of  his  deposit  with  interest 
thereon,  to  his  costs  of  the  suit,  and  to  a  lien  for  such  deposit, 
interest  and  costs  on  the  interest  of  the  vendor  or  lessor  in  the 
property  agreed  to  be  sold  or  let.'  Where  the  purchaser  sues 
for  specific  performance  and  fails,  the  court  may  nevertheless 
give  him  a  decree  for  refund  of  the  deposit,  although  he  had 
not  asked  for  any  such  alternative  relief.^ 
Compensa-  Compensation    awarded   under   section  19,  Specific  Relief 

ss.  14, 15, 19.    Act,  must  be   distinguished  from   that  awarded   under  sections 
14  and  15.     Under  section  19,  specific  performance  of  the  whole 
contract  may  be   decreed  and   compensation   given  in  addition, 
Under  the  earlier  sections,  such  performance   is  decreed  only  in 
respect  of  a  part  of  the  contract,   and  for  the  remainder  compen- 
sation may  be  given.'     In  this  case,  if  one  of  contract  for  sale, 
the  abatement  from   the   price   should  be  such   as  to  allow   the 
vendee  precisely  what  he  has  lost  by  reason  of  the  inability  of 
the  vendor  to  convey  the  land  as  agreed  ;  that  is,  the  money  and 
the  land  conveyed  should  together  be  equivalent  to  the  land 
agreed  to  be    conveyed.*     The  apportionment  of  compensation 
in  such  a  case  is  often  difiicult,  as  the  dividing  of  the  estate  may 
very  much  increase  the  proportionate  damages.     The  number 
of  acres  will  seldom  be  a  certain  guide.^    And  it  has  to  be  re- 
membered that  by  the  vendee  rriaking  an  election  to  take  so 
jnuch  of  the  land  as  the  vendor  can  convey  and  compensation 
for  the  deficiency,  the  former  undertakes  to  receive  what  the 
latter  never  agreed  to  give,  viz.,  a  partial  conveyance  of  the  estate. 
Equity   will   only   allow    this  on  the  condition  that  the  defend- 
ant shall    not   thereby  be  subjected    to   unreasonable   injury.* 

'  S.  R.   A.,  ,  s,    18    (d) ;    Tttrnvr    v.  respond  in  damages  to   the  extent  of 

Marriott,  [1867]  3  Eq.,  744;  Middteton  the  difference  iu  value  betweenthat 

V.  Magiiuy    [1864]   2  H.  &   M.,    233  ;  which  the  othei-  party  receives  and 

Hall  V.  Burneit  [1911]   2   Ch.  551.  2  that  to  which  the  coutraet  entltred 

Dai't,  y.  di!  P.,  1006.  him  ;  and  this  is  found  by   taking  the 

'  Raghu  \.  Chandra  [1912]  17  C.  W,  market  value  of  the  whole  subject  of 

N.,  100.  .  the  contract.     Wetherbee  v.  Bennett, 

'  Hill  V.  Buckley    [1811]   17    Ves.,  2  Allen,  428. 

394.  '  Cf.    Burl    of    Durham    v.   Legard 

'  Harslia  V.  Reid,  45  N.  Y.,  415.    As  [1865]    34    Beav.,   611,   1  Ames,  395; 

a  general  rule,,  when,  a  person   can  i/«cpb^  v.  Locfce,  2  Ired.  Eq..  286. 

only  partially  perform  a.  contract  into  "  Per  Hoar,  J.,  Wpodb-^.ry  y.  Ludd'^ 

which    he    has     entered,      he    must  14  Allen,  1 ;  Waterman,  753.n. 
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The  Indian  law,  accordingly,  allows  compensation  only  where 
the  part  which  cannot  be  performed  bears  a  small  proportion 
to  the  whole  undertaking.'  Otherwise,  the  promisee  may  have 
partial  performance  only  upon  relinquishing  all  claim  to  further 
performance.^  And  an  indemnity  must  h&  distinguished  from  indemnity, 
compensation..  Neither  a  purchaser  can  be  forced  to  accept 
a  defective  title  with  indemnity,  nor  a  vendor  can  be  made  to 
convey  less  than  what  he  has  sold  plus  an  indemnity  against 
the  risk  of  eviction.^  And  the  reason  is  that  specific  perfor- 
mance with  compensation  finally  settles  the  matter ;  not  so 
specific  performance  with  indemnity,  which  contemplates  and 
almost  invites  litigation. 

I  have  said  that  the  plaintiff  may  elect  his  remedy.  But  he  ^^\^*;';j?^/' 
cannot  maintain  two  suits.  If  he  elects  to  sue  for  damages  and 
fails,  he  cannot  ask  next  for  specific  relief.*  If  he  elects  to 
sue  for  specific  relief  and  fails,  he  cannot  sue  again  for  com- 
pensation in  respect  of  the  same  contract  or  the  same  part 
thereof.*  It  is  only  a  question  of  difference  in  the  form  of  the 
relief,  and  the  court,  being  once  seised  of  the  matter,  has  to 
dispose  of  it  finally  in  all  its  aspects.  So,  where  the  plaintiff 
sues  for  damages  and  succeeds,  a  second  suit  for  specific  per- 
formance upon  the  same  cause  of  action  will  not  lie.^ 

But  a  plaintiff,  instituting  a  suit  for  the  specific  performance  Rescission 
of  a  contract  in  writing,  may  pray  in  the  alternative  that,  it  the  cellation. 
contract  cannot  be  specifically  enforced,  it  may  be  rescinded 
and  delivered  up  to  be  cancelled  ;  and  the  court,  if  it  refuses  to 
enforce  the  contract  specifically,  may  direct  it  to  be  rescinded 
arid  delivered  up  accordingly.'  But  the  alternative  relief  must 
apparently  be  based  on  the  same  state  of  facts,  though  with 
different  conclusions  as  to  law.^  A  vendor  of  land,  e.g.,  may 
sue  for  specific  performance  of  the  contract,  and  pray  in  the 
alternative  that,  if  the  court  is  not  satisfied  with  the  title  he  can 


'  S.  R.  A.,  s.  14.    Ante,  174  sqq. 

'  S.  R.  A.,  s.  15. 

'  Balmanno  v.  Lumley,  [1813]  1  V.  & 
B.,  224 ;  Fry,  ss.  1225, 1281. 

*  C.P.  0.,s.  13;  Act  V  of  1908,  s. 
11. 

'  S.  R,  A.,  s,  29,    Distinguish  Pamn- 


godan  v.  Perumtoduka  [1903]  27  Mad., 
380  (recovery  of  money  paid  on  failure 
of  consideration). 

"S.  R.  A.,s.  24  (c). 

'  8.  R.  A.,  s.  37,  Fry,  s.  1058,,p.  457. 

'  Riiwlings  v.  Lambert  [1860]  1  J.  & 
H.,  458. 
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make,  it  may  set  aside  the  contract  and  thus  discharge  him 
from  his  obligation  altogether.  Bat  it  is  doubtful  if  he, can  put 
forward  two  totally  inconsistent  claims,  e.g.,  ask  for  rescission 
on  the  ground  of  fraud  and  in  the  alternative  for  specific  per^ 
forraance,  if  proof  of  fraud  fails.^  There  is  nothing,  however, 
to  prevent  his  asking  for  an  incidental  relief,  e.g.,  a  plaintiff, 
suing  for  specific  performance  of  a  contract  of  sale,  may  pray 
for  cancellation  of  the  sale-deed  in  favour  of  a  subsequent  pur- 
chaser who  is  impleaded  as  defendant  along  with  the  vendor.^ 
Reotifica-  Where  a  contract  in  writing  does  not  correctly  represent 

the  intention  of  the  parties,  the  contract,  as  we  shall  see, 
may  in  some  cases  be  rectified.^  If,  before  rectification,  a 
suit  is  brought  for  specific  performance,  the  defendant  may 
prove  a  variation  in  his  own  favour,  and  unless  the  plaintiff 
submits  to  this  variation  he  cannot  insist  upon  a  decree  for  relief 
in  specie.*  But,  to  avoid  this  contingency,  the  plaintiff  may  sue 
for  damages,  in  which  case  it  does  not  appear  to  be  open  to  the 
defendant  to  claim  a  variation  in  execution.  The  plaintiff  may 
also  anticipate  the  defence,  where  he  sues  for  specific  relief,  and 
in  his  statement  of  claim  may  set  forth  the  contract  with  the 
necessary  variation.  E.g.,  where,  in  a  contract  for  lease,  it  was 
agreed  that  the  plaintiff  should  pay  the  defendant  a  premium  of 
£200,  but  nothing  was  said  about  this  in  the  written  agreement, 
the  plaintiff,  having  offered  to  make  the  payment  by  his  claim, 
was  granted  a  decree  for  specific  performance.^  And  even  if 
the  variation  is  in  the  plaintiff's  favour,  there  is  no  valid  reason 
why  he  may  not  have  specific  performance  of  the  real  agreement, 
the  erroneous  contract  in  writing  being  rectified,  if  necessary.® 

'  Of.  Oawley  v.  Poole  [1863]  1  H.  &  '  S.R.A.,  s.  31 ;  Lect.  IX.  post. 

M.,  50;    Mahomed  Buksh  v   Bosseini  ■*  S.R.A.,  s.  26  ;  Smith  v.  Wheatcroft 

[1888]  15  Cal.,  684,  692,  P.  C.     But  see  [187S]  9  Ch.  D.,  223. 

Jino  Y.    Munon    [1895]    18    All.,   125.  '  Martin  v.   Pycro/t  [1852]    2  DeG. 

Woodrofle  and  Ameer  Ali,  O.P.,  680.  M.  &  G.,  785. 

■Where    an    exce^isive  claim  fails,  an  "  Story  says  :  "  The  ground  is  very 

alternative  claim  for  a  more  limited  clear,  that  a  court  of  equity  ought  not 

right     may    be    allowed,     provided  to  enforce  a  contract,   where  there  is 

it  is  not  contrary   to  the  evidence  a    mistake,    against    the    defendant 

adduced  in  support  of  the    original  insisting  upon  and  pstablishing  the 

claim  found  unsustainable,  Gaj  Kumar  mistake;  for  it  would ,  be  inequitable 

V.  lachman  [1911]  14  C.L.I.,  627.  and  unconscientious.    And  it  the  mig- 

'  Nityanand  v.  Bishanlul   [1911]  33  take  is  vital  to  the  contract,  jh^re  is 

All.,  634  (the   incidental    relief  was  a  like  clear  ground  why  equity  should 

held  not  to  affect  the  forum  of  appeal),  interfere  at  the  instance,  of  .the  piarty 
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The  English  practice  to  the  contrary/  questionable  since  s.  R.  A., 
the  passing  of  the  Judicature  Act,^  has  not  been  followed  in 
America,^  and  section  34,  Specific  Relief  Act,  clearly  recognises 
the  right  of  the  plaintiff  to  join  a  prayer  for  rectification  of  a 
contract  in  writing  to  one  for  its  specific  enforcement  after  recti- 
fication. In  view  of  the  provisions  of  this  section,  it  may  even 
be  doubted  in  India  if,  where  a  plaintiff  has  only  asked  for 
rectification  in  his  first  suit  and  got  a  decree  therefor,  he  can 
subsequently  bring  a  second  suit  for  specific  performance  of  the 
agreement.*  The  agreement,  in  respect  of  which  relief  is  asked 
for,  is  in  both  cases  the  same,  and  the  fact  that  it  was  in  the 
first  instance  incorrectly  expressed,  cannot,  it  is  conceived,  make 
any  difference. 

The  pleas  that  may  be  raised  in  defence  have  already  been    Written 
indicated  with  some  fullness.     The  sections  of  the  Code  of  Civil 
Procedure  that  deal,  with  the  frame  and  the  filing  of   a  written 
statement  by  the  defendant. are  110,  111,    and    114-116.^ 

I  shall  say  a  few  words  here  about  only  one  particular  l-i™itation. 
plea,  viz.,  that  of  limitation.  Article  113,  Schedule  I,  Act  IX 
of  1908,  provides  that  the  period  of  limitation  for  a  suit  for 
specific  performance  of  a  contract  is  three  years  from  the  date 
fixed^  for  the  performance,  or,  if  no  such  date  is  fixed,'  when 
the  plaintiff  has  notice  that  performance  is  refused.^  It  is 
immaterial  whether  the  contract  is  one  in  writing,  and  if  so 
whether  it  is  registered  or   not.     Unless   compensation   for   the 

as  plaintiff,  and  cancel   it,  and  if  the  'Pollock,   Con.    (W.  W.),   633   n.  ;   2 

mistake  is  partial   only,   why,  at  his  Ponieroy,  Eq.  J.,  s.  862  ;  2  Bq.  B.,  1149. 

instance,    it    should    reform    it.      In  '  Of.  0.  P.  C,  s..  13,  expln.,  ii  ;  Act  T 

these  oases,  the   remedial   justice  is  of  1908,  s.  11,  expln.  4. 

eqhal ;    and    the    parol    evidence    to  '  For  form  of  written  statement,  see 

establish  it,  is  equally  open  to  both  Act  V  of  1908  App.  A,  no.  13.  Of.  C.  P.  C, 

parties    to  use  as  proof.  "     1   Eq.,  s.  sch.  iv,  no.  122. 

161  n.  '  Mahadeo  v.  Nundiin  [1869]  12  'W.R., 

'  Townshend  V.  Stangroom   [1801]  6  Hi  ;Oa/adhar  v.  Kandhaya  [1911]  91.  C, 

Ves.,  328;   Squire  v,   Campbell  [1836]  U3  ;  Fasul  v.  Amiruddin  [1911']  IIJ.C, 

My.   &  Or.,   459,    480 ;   May  v.  Piatt  299. 

[1900]  1  Oh.,  616.     "You  may  have  an  '  Ahmed  v.  Ad/ein  [1876]  2  Cal.,  323, 

agreement  specifically  performed,  but  (but    see  Starling,    Idm.,   246) ;   New 

you  can  not  have  it  quasi  specifically  Beerhhoom  Coal  Co.  v.  liuloram  [187S] 

performed,  or  specifically  performed  5   Oal.,  175  ;  ,  Virasami  v.   BamMsami 

witha  variation,  "  said  Langdale,  M.  [1880]  8  Mad.,  87. 

R.,  Nurse  v.  Seymour  [1851]  13  Beav.,  '  Hari  v.   Raghunath   [1888]  11  All., 

254,  269.  27,  P.  B. ;   Chunilal  v.  Hiralal  [1902] 

,'^Oltey    V.   ,Pi.s;iec  [1886] -34  Ob.  I).,  6  C.  W.  N.,    xcv. ;    Visram   y.  Sultan 

367  ;  Pry,  ed.  1,  s.  517.  ed.  2,   s.  781 ;  2  [1911]  11 1.  0.,  25 ;  Abdul  v.  Nagasarupu 

Williams,  K  &  P.,  704.  [1912]  M.  W.  N.,  1004.            .         i         ■ 
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breach  of  the  contract  is  the  relief  prayed  for  by  the  plaintiff, 
articles  115  and  116  do  not  apply.^  The  suit  to  which 
article  113  refers  is  a  suit  for  specific  performance,  and 
therefore  one  directed  against  the  parties  to  the  contract  and 
not  strangers.^  The  contract  may  be  for  exchange  of  land' 
or  sale.*  As  we  have  seen  before,*  there  is  a  conflict  of 
authority  upon  the  question  whether  a  suit  for  possession  of 
immoveable  property®  upon  the  basis  of  an  executed  deed  of 
sale  or  mortgage  or  lease,  is  governed  by  the  three  years  rule  of 
limitation.  Such  a  suit  cannot,  strictly  speaking,  be  termed  a 
suit  for  specific  performance  of  a  contract,  though  it  is  no 
doubt  a  suit  for  specific  relief.'  Where  there  has  been  only 
an  executory  contract,  and  the  plaintiff  sues  for  an  executed 
and  completed  conveyance,  and  for  possession  of  the  property 
conveyed,  there  may  be  some  reason  for  saying  that  the  right 
to  possession  springs  out  of  the  contract,^  and  the  relief  by 
giving  possession  in  such  a  case  is  comprised  in  the  relief  by 
specific  performance.^  The  Madras  High  Court  has  even  gone 
so  far  as  to  hold  that,  after  a  decree  for  the  execution  of  a 
conveyance  has  been  obtained,  a  separate  suit  for  possession  of 
the  property  conveyed  is  barred  by  section  43,  Act  XIV  of  1882." 
Where  the  vendor  was  out  of  possession  on  the  date  of  the 
execution  of  conveyance,  but  subsequently  obtained  possession, 
the  Allahabad  High  Court  applied  the  twelve  years'  limitation 
to  a  suit  by  the  vendee  to  recover  possession  of  the  land 
purchased  by  him.^'  And  so  did  the  Privy  Council  where  the 
Plaintiff's  suit  for  possession  was  not  founded  merely  upon 
contract,  but  also  upon  a  title  acknowledged  and  defined  by 
a   deed  of   compromise,   which  was  only   part  of  the  evidence 

■  Mitra,  Lim.,  932.  '  Ante,  21-2. 

'Vurnwh    Vulia    v.  Vurmali  Kunhi  '  MuhiddiiiY.  Majlis  [1884]  6  All., 

[1876]  1  Mad..  2.S5,  246,  P.O.  231,  232. 

'  Hart  V.  liaghunath,   supra  ;    Veera  "  Act  V  of  1890,   App.  A  (3),  no.  47  ; 

V.  Poorinambala  [1899]  9  M.L.J.R.,  137  Mitra,  Lim.,  933. 

(in  which  art.  143  is  distinguished) ;  ' "  Narayana  v.  Kandasami  [1898]  22 

Subba  V.  Hari  [1902]  5  O.C.,  140.  Mad.,    24   Ohinna  Krishna  v.   Dorai- 

'  Distinguish  Kalu  v.  Kisliore  [1886]  swamy   [1901]   12   M.L.J.R.,    71.     Dis- 

6A.W.N.,  96.  tinguish    Nathu  v.  Budhu  [1893]-  18 

'  Ante,  260.  Bom.,  537  ;  Abdul  Majid  v.  Baida  Nath 

'  To  a  claim  for  moveable  property  [1902]  6  C.W.N.,  314. 

on  equitable  grounds,  art.  120  has  been  "  ^keo  Prasad  x.  Vdai  [1880]  2  All., 

applied,   Commercial  batik  v.  Allavoo-  718. 
deen  [1900]  23  Mad.,  583,  592. 
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adduced  by  the  plaintiff  to  prove  his  case.^  I  have  already 
dealt  vsrith  suits  to  enforce  awards.^  It  is  only  v?here  an  award 
directs  the  performance  of  anything  that  article  113  may  be 
stretched  to  cover  the  award  as  the  consummation  of  the  ante- 
cedent agreement  to  refer.^ 

Where  the  date  for  the  performance  is  not  fixed,  time  Terminus  a 
apparently  will  not  begin  to  run  till  a  demand  has  been  made.  ''"°' 
Demand  and  refusal  give  the  cause  of  action.''  But  where 
certain  property  was  mortgaged  with  a  right  of  pre-emption 
in  favour  of  the  mortgagee,  and  the  mortgagor  assigned-  the 
equity  of  redemption  to  a  third  person,  the  cause  of  action  for 
a  suit  by  the  mortgagee  to  enforce  the  right  of  pre-emption 
was  held  by  B.  Ayyangar,  J.,  to  have  arisen  when  the  said 
right  was  infringed  by  the  assignment  of  the  equity.^  Where, 
again,  a  suit  for  specific  performance  of  a  contract  for  sale 
having  failed,  a  second  suit  is  brought  for  return  of  the  deposit 
money,  time  has  been  held  to  begin  to  run  from  the  date  of 
the  first  suit.^ 

As  to  the  form  of  the  decree,  you  will  find  a  number  of  Decree, 
helpful  forms  given  in  Chapter  L,  of  Seton  on  Judgments  and 
Orders.  Ordinarily,  the  court  may  content  itself  by  declaring 
that  the  agreement  in  the  pleadings  mentioned  ought  to  be 
specifically  performed  and  carried  into  execution,  and  ordering 
and  adjudging  the  same  accordingly.  Where  a  deed  has  to 
be  executed,  a  further  direction  will  have  to  be  given  to  that 
effect,  and  the  judge  may  settle  the  terms  of  the  deed,  if 
necessary.  In  the  case  of  a  contract  for  sale,  for  instance, 
where  the  plaintiff  is  the  vendor,  the  decree  in  England  may 
run  thus :  "  Let  upon  the  plaintiff  executing  a  proper  con- 
veyance of  the  estate  (described)  to  the  defendant,  at  the 
expense  of  the  defendant,  according  to  the  said  agreement,  or 
to  wiom  he  shall  appoint,  such  conveyance  to  be  settled  by 
the  judge   in   case  the   parties   differ,  and   delivering  to   the 


•iWt'ifu  Kuwar  v.  Hulas  Kuu-ar 
[1874]  13  B.  L.  R.,  313,  P.  C.  Cf.  Betts 
V.  Mahomed  [1876]  25  W.  R.,  521. 

'  Ante,  103-5. 

'  Mitra,  Lim.,  934. 

'  Viraaami  v.  Ramasami,  supra. 
Distinguish  Venltappa  v.  Akku  [1878] 


7  Mad.,  H.O.R.,  219;  Starling, -.Lm  , 
246.  Demand  may  be  made  by  suit, 
Visrnm  v.  Sultan  [1911]  11   I.  C.   25. 

'    Uamasami    v.      CMnnun      [1901] 
24  Mad..  449. 
'  Chidambara   v.    Srinivasa,    [1898] 

8  M.L.J.JR.,  61. 
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defendant  upon  bath  all  deeds  and  writings  in  his  custody 
or  in  his  power  relating  to  the  said  estate,  the  defendant  pay 
to  the  plaintiff  the  balance  which  shall  be  certified  to  remain 
due  to  the  latter  in  respect  of  such  purchase-money  and  interest 
and  costs,  after  such  deduction  as  aforesaid."^  In  India,  the 
decree  is  generally  framed  in  such  terms  as  to  be  definite  and 
final  and  capable  of  execution.  If  there  is  any  ambiguity  in 
the  decree,  however,  it  may  be  solved  by  reference  to  the  judg- 
ment and  the  pleadings,  if  necessary.^  The  court  is  empowered 
to  require  the  defendant  to  do  all  acts  necessary  for  the  fulfil- 
ment of  the  obligation  into  which  he  has  entered,  and  where 
a  sale-deed  was  executed  but  not  registered  within  time  the 
defendant  was  directed  to  execute  and  register  a  fresh  sale- 
deed.* 
Execution  A  decree  for  specific  performance  will  have   to   be  executed 

of  decree.  j^  ^^^  manner  prescribed  by  section  260,  Act  XIV  of  1882. 
That  is,  the  judgement-debtor  should  be  called  upon  to  obey 
the  decree,  and  if  he  does  not  avail  himself  of  the  opportunity, 
but  wilfully  fails  to  obey  the  decree,  it  may  be  enforced  by 
his  imprisonment  or  by  the  attachment  of  his  property,  or 
by  both.  The  new  Code,  Act  V.  of  1908,  adds  that,  where  the 
judgment-debtor  is  a  corporation,  the  decree  may  be  enforced 
by  the  attachment  of  the  property  of  the  corporation,  or, 
with  the  leave  of  the  court,  by  the  detention  in  the  civil 
prison  of  the  directors  or  other  provincial  officers  thereof, 
or  by  attachment  and  detention.*  And  then  follows  an  even 
more  important  provision  :  "  Where  a  decree  for  the  specific 
performance  of  a  contract  or  for  an  injunction  has  not  been 
obeyed,  the  court  may,  in  lieu  of  or  in  addition  to  all  or  any  of 
the  processes  aforesaid,  direct  that  the  act  required  to  be  don6 
may  be  done,  so  far  as  practicable,  by  the  decree-holder  or  some 
other  person  appointed,  by  the  court,  at  the  cost  of  the  judg- 
ment-debtor, and  upon  the  act  being  done,  the  expenses  incurred 
may  be  ascertained  in  such  manner  as  the  court  may  direct  and 

'Seton.  Judgments,  ch.     L.,   s.   II,  [l911]  21  M,L.  G.,  69  (notes), 

ii  =  Amer    Ohand    v.    Nathu    [1910]  7 

'  Bau  Lakshmi   v.   Inuganti  [1898J  A.  L.  J.  R.,887. 

21  Mad.,  344,  P.  C. ;  Lachmi  Narain  v.  ■■  Soh.  I,  Or.  XXI,  r.  32(2). 
Jwala  Nath  [1896]  18  All.,  344,   F.  B. 
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may  be  recovered  as  if  they  were  included  in  the  decree."^ 
Formerly  the  decree-holder  often  failed  to  obtain  specific  relief, 
where  the  judgment-debtor  was  obdurate  and  did  not  mind 
spending  some  time  in  the  civil  prison  or  was  prepared  to  allow 
some  of  his  property  to  be  attached  and  sold.  It  is  to  be  hoped 
that  the  provisio.n  above-quoted  will  help  a  decree-holder  in 
future  to  reap  the  fruits  of  his  decree. 

Where  in  a  suit  for  specific  performance,  the  purchaser 
obtains  a  decree,  in  execution  of  which  he  obtains  possession, 
the  transfer  is  as  complete  as  if  made  by  a  registered  instru- 
ment.^ But  in  some  cases  it  may  be  necessary  to  obtain 
execution  of  a  sale-deed  by  court.^ 

It  remains  to  add  that  the  court-fee  in  suits  for  specific 
performance  (a)  of  a  contract  of  sale,  is  to  be  calculated  on  the 
amount  of  the  consideration,  (b)  of  a  contract  of  mortgage,  on 
the  amount  agreed  to  be  secured,  (c)  of  a  contract  of  lease,  on 
the  aggregate  amount  of  the  fine  or  premium  (if  any)  and  of  the 
rent  agreed  to  be  paid  during  the  first  year  of  the  term,  and  {d) 
of  an  award,  on  the  amount  or  value  of  the  property  in  dispute.* 
Where,  however,  the  plaintiff  not  only  seeks  for  specific  per- 
formance of  a  contract  of  sale,  but  also  asks  that  the  defendant 
may  be  compelled  to  execute  a  conveyance  and  to  deliver 
possession  of  the  property  to  him,  the  suit  is  in  substance  one 
for  possession  of  the  property  and  should  be  valued  under 
section  7,  clause  V  of  the  Court  Fees  Act,  according  to  the 
value  of  the  subject  matter.^ 

'  Ibid,    (5).    Cf.   English  R.  S.   C,  '  Act  Vll  of  1870,  s.  7,  ix).                ~ 

Or.  42,  r.  30.  '  Mudan    Mohan    v.     Oa/a    Prasad 

'  Cf.  Loki-ssur  v.   Purgun    [1881]  7  [I9li]   14    C.  L.  J.,   159.     Bat  under- 

Cal.,   4 1 8,   folK.    Juggobundhii  v.  Ham  valuation  immaterial,  where  disposal 

Ohunder  [1880]  5  Cai.,  584,  F.  B.  of  suit  on  the  merits  not  prejndioially 

'Of.      Papii-eddi     v.     Nurasareddi  affected,  Baij/iatfi  v.  JMicaiifc  [1911]   11 

[1892]  16  Mad.,  464.  1.  C,  742. 
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LECTURE  IX. 


REOTIPIOATION,  RESCISSION,  iiND  CANCELLATION. 

(a)     Rectification  of  Instruments. 
Difference  Among  the  infirmities  which   attach  to  human  transactions 

between  in-      ■     ,i     ■  .    -  »  .,  i      .  «. 

tention  and    IS  their  not  infrequent  laiiure  to  represent  and  give  ertect  to  the 
expression.      jj,^g  intent  of  the  parties.     An  illustration   in  point  is  a  written 
instrument   which   purports   to   embody   the'  contract    of  two 
parties,  but   which  in   reality   does  not   do  so.     The  parties  in 
question  may  have  come  to  an   agreement  which  is  clear,  valid 
and   complete,   equitable    and   conscientious,^  but   when  they 
proceed   to  have   this  agreement  set  down  in  black  and  white, 
the   expression  actually   employed  may   be  sucb  as   does  not 
convey  the  purport  it  was  intended  to,  with  the  result  that  the 
parties,  to  the  written  contract   find   that  in   effect   and  scope 
it   is  very  different  from  what   they  had  really  agreed  to.     The 
writing   expresses   more  or  less  than   the  real   contract,   or  so 
varies  it  as  altogether  to  violate  their  common  intent  and  create 
rights  and  liabilities   which   they   did  not  contemplate.     This 
Mistake.         result  may  be  due   either  to   mistake,    which  is  innocent,  or  to 
misrepresentation,,  which  is  not  innocent.     The  mistake  may  be 
of  the  parties  themselves,  or  it  may  be  of  the  scrivener  or  attorney 
employed  by  them,  and  it  may  be  a  mistake  either  of   fact  or  of 
law.     E.g.,  a   conveyance  may   specify  other  parcels  than  those 
actually  sold  or  a  larger  extent  of  land,  or  may  even  by  accident 
comprise  a  clause  which  was  not  agreed  upon.*     So,  in  a  settle- 
ment  made  with    the    intention   of  providing    for    sons   and 
daughters,   the     word  "  daughters"   may  be    omitted  through 
oversight,'   or   by   inadvertence   no  mention  of   property   may 


■  S.  R.  A.,  s.  32. 

''  Pitcairn  v.  Oghourne  [1751]  ^  Ves,, 
Sr.,  375 ;  Harris  v.  Pepperell  [1867]  5 
Eq.,  1 ;  Jeniier  v.  Jenner  [1866]  1  Eq., 
361 ;  Rob  v.  Lutterwick  [1816]  2  Pr., 
190;   Oowen  v.    Truefttt  [1899]  2  Ch., 


309  ;  Broivn  v.  Lamptov,  25  Vt.,  258 ; 
Oillespie  v.  Moon  [1817]  "2  Johns,  Ch., 
585,  1  Scott,  473 ;  Johnson  v.  Bragge 
[1901]  1  Ch.,  28. 

»  In  re  Daniel's  Trusts  [1876]  I  Ch. 
D.,  S73. 
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be  made.^  These  are  errors  due  to  a  mistake  of  fact.  But  the 
legal  meaning  and  operation  of  the  terms  or  language  employed 
in  the  writing  may  be  misunderstood  and  misconceived  ;  and 
in  such  a  case,  too,  the  writing  will  fail  to  express  the  contract 
which  the  parties  actually  entered  into.^  Here  the  deed  is 
in  form  as  it  was  intended  and  understood  to  be  when  accepted, 
the  mistake  consisting  in  the  erroneous  supposition  that  in  fact 
and  legal  effect  it  corresponded  with  the  precedent  oral  agree- 
ment.^ To  take  an  illustration  of  a  marriage-settlement,  again, 
the  father  of  the  intended  bride  may  covenant  with  the  intended 
bridegroom  to  pay  to  him  an  annuity  as  a  provision  for  his 
wife  and  children  by  her,  but  the  written  instrument  executed 
to  give  effect  to  the  covenant,  may  express  the  annuity  as  pay- 
able to  the  bridegroom  and  his  heirs,  executors  and  assigns. 
Now,  suppose  the  son-in-law  subsequently  dies  insolvent ;  as  the 
settlement  stands,  his  official  assignee  will  be  entitled  to  claim 
this  annuity,  and  thus  defeat  the  true  intent  and  purpose  of  the 
promise  of  the  father-in-law.*  So  a  release  may  be  so  broadly 
worded  as  to  pass  all  the  executant's  rights  in  property,  contrary 
to  the  bargain  and  the  expectation  of  the  parties.*  Or,  on  a  sale 
of  real  estate  the  draftsman  may  decline  to  insert  a  clause  reserv- 
ing growing  grain  and  timber  on  the  premises  (as  agreed  upon 
by  the  parties),  upon  an  idea  that  such  a  clause  is  unusual  and 
improper  in  a  fee-simple  conveyance.^  There  is  a  mistake  here 
as  to  the  legal  effect  of  the  writing  adopted.  The  object  of  the 
parties  was  to  produce  a  certain  legal  result ;  but  this  the  con- 
tract as  framed  is  not  calculated  to  produce.'    Fraud  may,  again,    Fraud. 


'  Miles  V.  Fox  [1888]  37  Ch.  D.,  153.  •■  S.   R.  A.,  s.  31,  ill.  (b) ;  Rogers  v 

'2  Pomeroy,  Eq.,Jur.,  s.  845.    Bin-  Ingham  [1876]  3    Ch.   D.,  351,  357,  3 

ividdie  v.    iielf    [1893]    145    111.,    290,  Keener,   9 ;    Hall-Dare   v.  Eall-Dare 

3    Keener,    137.    Per    Turner,    L.  J.,  [1886]  31    Ch.  D.,    251;     Allcard    v. 

"  When,  however,  parties  come  to  this  Walker  [1896]  2  Ch.,  369,  381. 

court  to  be  relieved  against  the  conse-  '  Cholmondeley    v.    Clinton    [1817] 

quences  of  mistakes   in  law,  it  is,  I  2  Mer.,  171  ;  Dungey  v.   Angove  [17941 

think,  the  duty  of  the  court  to  be  2  Ves.,  304. 

satisfied    that   the     conduct    of    the  '  Hendrickson  v.  Ivins,  Saxton,  562  ; 

parties  has  been  determined  by  those  Waterman,  500. 

mistakes,  otherwise    great  injustice  '  S.  R.  A.,  s.  26   (d).   Cf.    Oanedy  v 

may     be   done."     Btdne    v.    Oodjrey  Marcy  [1859]  13  Gray,  373,  3  Keener' 

[1854]  5  DeG.  M.  &  G.,  76.  37  ;   Snell  v.   Atlantic  Insurance  Co 

'  Stockbridge  Iron    Co.  v.  Hudson  [1878]  98  U.  S.,  85,  8  Keener,   80,  85  •' 

Iron    Co.    [1871]     107    Mass.,    290,    8  Griswold  v.  Hazard  [1891J  141  U.  s' 

Keener,    64;    Pitcher    v.    Eennesseij  260,    8  Keener,    107.   24  Harv    L    r! 

[1872]  48  N.  Y.,  415.  3  Keener,  70,  394-6.                                            '      " 
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be  at  the  root  of  the  mischief.  There  may,  e.g.,  be  a  contract 
for  sale  of  a  house  and  one  of  three  godowns,  but  the  purchaser 
may  fraudulently  have  a  conveyance  prepared  that  includes 
all  the  three  godowns.'  Or,  to  take  the  case  of  a  settlement 
once  more,  where  the  ultimate  limitation  in  default  of  the 
specific  objects  of  the  settlement  is  in  favour  of  the  paternal 
next-of-kin,  by  the  fraud  of  one  of  these,  an  antecedent  power 
to  appoint  for  others  as  the  settlor  may  think  fit  may  not  be 
specified,  with  the  result  that  the  latter  is  disabled  from  provid- 
ing, say,  for  his  own  mother.^  Now,  it  is  established,  on 
great  and  essential  grounds  of  justice,  that  relief  can  be  had 
against  any  deed  or  contract  in  writing,  founded  in  mistake 
or  fraud.' 
Enforcement  We  have  already  seen  that  if   a  plaintiff   sues  to   enforce 

with  varia-  .  .  .  ,  .   ,      .  •  i        •      i        •  i        i  i 

tion.  a  contract  in  writmg   which   is   not  identical    with    the   actual 

agreement  between  the  parties,  the   defendant  may   show   how 

it   should    be  varied,    with    the    object    of   bringing    it   into 

conformity  therewith  ;  and  then  if  the  plaintiff  insists  on  specific 

performance,   he  has   to   submit   to   the   variation   so   proved.* 

Section  31,  Specific  Relief   Act,    recognises   the   right  of   this 

defendant   in  some  cases    to   come  into   court   as    the   plaintiff 

and  actively  seek  the  rectification  or  reformation   of   the   faulty 

Reotifiea-        contract  in  writing.^     For  the  endeavour  of   a  court  of  equity 

is  to  get   at  the  true   understanding  of  the  parties  and  to   give 

effect,  so  far  as  practicable,  to  their  agreements  as   they   really 

are,  and  not   as   they   merely   seem   to   be.     It   may   therefore 

correct  a  contract  or  rather  instrument  in  writing,    when  it   is 

satisfied  that  the   same  does  not  truly  express   the  intention   of 

either  party.     "The  reason,"  it  was  said  in  a  leading   American 

case,  "  is   obvious.     The  execution   of   agreements,   fairly  and 

legally  entered  into,  is  one  of  the  peculiar   braiiches   of  equity 

jurisdiction  ;  and  if  the  instrument  which  is  intended  to  execute 

the  agreement  be,  from  any  cause,  insufficient  for  that   purpose, 

the   agreement  remains  as  much   unexecuted   as  if   one   of  the 

I  S.R.  A.,  s.  31,  ill.  (a).  supra. 

'  James  v.  Couchman  [1885]  29  Ch.  '  Ante,  244-8,  344-347;  S.  R.  A.,  s.26. 

n„2l2.  '  AnnriiUtihflhuikhx.Koylash  Chun- 

"  Per  Kent,  C,  Gillespie  v.  Moon,  derBose  [1881]  8  Cal.,  U8. 


tion. 
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parties  had  refused  altogether  to  comply   with  his  engagement ; 
and  a  court  of   equity  will,  in  the  exercise  of  its   acknowledged 
jurisdiction,   afford  relief   in    the  one   case   as   well   as  in  the 
other,  by   compelling  the   delinquent   party   fully   to   perform 
his  agreement,  according  to  the  terms  of  it  and  to  the  manifest 
intention  of  tlie  parties.  "^      But  an  instrument,  executed   with 
all  the  deliberation  and  solemnity  that  a  document  in  writing 
implies,  cannot  be  lightly  touched.     Equity  may  compel  parties 
to    perform    their  agreements   when    fairly   entered   into,   ac- 
cording to   their   terms,   but  it  has  no  power  to  make  agree- 
ments for   the   parties,   and  then   compel  them  to  execute  the 
same.^      "  Courts    of  equity   do   not    rectify    contracts,"    said 
James,   V.C.  ;    "  they   may   and   do    rectify    instruments  pur- 
porting to  have  been  made  in  pursuance   of  the  terms  of  con- 
tracts "  ^     It  has,  accordingly,  been  laid  down  with  authority  : 
"  The  power  which   the   court   possesses   of   reforming   written 
agreements,  where  there  has  been  an   omission   or   insertion   of 
stipulations  contrary  to  the  intention  of  the  parties  and  under 
a  mutual  mistake,  is  one  which  has  been  frequently  and  most 
usefully  exercised.     But  it  is  also  one  which   should  be  used 
with  extreme  care  and  caution.     To  substitute  a  new  agreement 
for  one  which  the  parties  have  deliberately  subscribed,  ought 
only  to  be  permitted  upon   evidence  of  a  different  intention  of 
the  clearest  and  most  satisfactoiy  description.     It  is  clear  that  a 
person  who  seeks  to  rectify  a  deed  upon  the  ground   of  mistake, 
must  be  required  to  establish  in  the  clearest  and  most  satisfac- 
tory manner,  that  the  alleged   intention  to  which   he  desires  it 
to  be  made  conformable,  continued  concurrently  in  the  minds  of 
all  parties  down  to  the  time  of  its  execution,  and  also  must  be 
able  to  show  exactly  and  precisely  tbe  form  to  which  the  deed 
ought  to  be  brought.     For  there  is  a  material  difference  between 
setting  aside  an  instrument  and  rectifying  it  on  the  ground  of  a 
mistake.     In  the  latter  case,  you  can  only  act  upon  the  mutual 
and  concurrent  intention  of  all  parties  for  whom  the  court  is 
virtually  making  a  new  written  agreement."  ■•     But  note  it  is 

'Per  Washington,  J..  Hunt  v.  Rous-  '  Muekensie  v.  Coulson  [1869]  8  Bq., 

maiiiere's  Admrs.  [1828]  1  Peters,  1,  368.  H,  Keeuer,  271. 

3  Keener,  16.  "  Fovler,  v.  Fowler  [1859]  4    T)e  G. 

'  Ibid.  &  J.,  250, 264-5. 
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only  a  new  written  agreement.  Rescission  is  a  more  drastic 
remedy  than  rectification,  and  will  not  be  readily  resorted  to  in 
the  case  of  executed  contracts.  To  afford  relief  in  the  milder 
form  is  "  not  to  make  a  new  contract  for  the  parties,  but  simply 
to  refuse  to  set  aside  the  contract  which  they  have  made  for 
themselves,  under  a  mistake,  provided  the  party  profiting  by 
the  mistake  will  do  a  more  perfect  equity  by  correcting  the 
same."  ^ 

A  plaintiff,  therefore,  who  seeks  the  assistance  of  a  court 
for  the  rectification  of  a  contract  in  writing  must  clearly  prove,^ 
that  (a)  there  was  a  prior  complete  agreement,  which  (6)  accord- 
ing to  the  common  intention  was  embodied  in  writing,  but  (e)  by 
reason  of  fraud  or  mistake  in  framing  the  writing,  this  does  not 
express  or  give  effect  to  the  agreement.^  A  negotiation  not  con- 
cluded is  not  enough,'*  nor  an  honourable  understanding  which, 
as  of  imperfect  obligation,  the  law  does  not  enforce.*  And  if  the 
writing  purport  to  contain  the  contract,  but  omit  some  material 
part  thereof,  and  there  was  no  common  intention  to  put  the  whole 
contract  into  writing,  the  document  cannot  be  rectified.^  E.g., 
the  parties  may  have  deliberately  agreed  to  leave  out  a  certain 
clause.  In  Lord  Irnham  v.  GhildJ  there  was  a  deed  granting 
an  annuity  which  the  parties  intended  to  be  redeemable,  but 
from  which  a  clause  containing  the  power  of  redemption  was 
designedly  omitted,  as  the  parties  at  the  time  thought  (erroneously, 
as  they  subsequently  discovered)  that  its  insertion  would  make 
the  contract  usurious.  So,  a  power  of  subsequent  revocation 
may  be  intentionally  left  out  of  a  voluntary  deed,  because  of  an 
erroneous   belief   of   the   grantor   that,    notwithstanding    such 


'  Lawrence  v.  fitaigg  [1866]  8  R.  I., 
256,  3  Keener,  233, 

"  S.R.A..,  s.  31.  The  word  '  contract ' 
here  means  the  instrument  purport- 
ing to  embody  the  contract,  Jewraj  v. 
Norwich  Assurance  Co,  [1903]  5  Bom., 
L.R.,  853.  Breadalbane  v.  Chandos 
[1836]  2  M.  &  C,  711. 

'  Per  Monks,  J.  :  "  In  every  case,  it 
must  clearly  and  satisfactorily  appear 
that  the  precise  terms  of  the  contract 
had  been  orally  agreed  upon,  and 
that  the  writing  afterwards  signed 
fails  to  be,  as  it  was  intended,  an  exe- 


cution of  such  previous  agreement, 
but,  on  the  contrary,  expresses  a 
different  contract."  Citisens  National 
Bank  v.  Judy  [1896]  146  Indiana,  322. 
4  Wigmore,  3100. 

'  Morocco  Land  Trading  Oo.  v.  Fry 
[1865]  13  W.R.  (Eng.),  310,  11  L.  T., 
618  (the  slip,  as  distinguished,  from 
the  policy,  is  not  a  contract).  Mar- 
shall v.  Westrope  [1896]  67  N.  W.Rep., 
257,  3  Keener,  172-3. 

'  Mackenzie  v.  Coulson,  supra. 

*  2  Williams,  V.  &  P.,  701. 

'  [1781]  1  Bro.  C.  C,  92. 
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pmission,  he  will  have  the  power.^  The  omission  in  such 
cases  is  purposed,  and,  if  the  parties  apply  for  rectification,  they 
desire  t^e  court  (in  Lord  Eldon's  words)  "not  to  do  what  they 
intended,  for  the  insertion  of  that  proviso  was  directly  contrary 
to  their  intention,  but  they  desire  to  be  put  in  the  same  situation 
as  if  they  had  been  better  informed,  and  consequently  had  a 
contrary  intention."  ^  The  parties,  again,  may  have  deliberately 
selected  one  species  of  security  and  rejected  another.  In  the 
well-known  case  of  Hunt  v.  Rousmaniere' s  Administrators,^  Choice. 
Rousmaniere  had  taken  a  loan  from  the  plaintiff,  upon  an 
agreement  to  secure  the  amount  on  two  ships.  He  offered  to 
give  a  mortgage,  but  the  plaintiff  took  the  advice  of  counsel  and 
preferred  to  take  instead  a  power-of-attorney,  authorising  him  to 
execute  a  bill  of  sale  of  the  vessels,  and,  in  case  of  loss,  to 
collect  the  amount  for  which  the  said  vessels  were  insured. 
The  security  so  chosen  failing  or  proving  inadequate,  the  court 
cannot  direct  a  new  security  to  be  substituted  therefor.  And, 
finally,  the  parties  may  deliberately  agree  to  renounce  doubtful 
rights,  because  they  are  not  clear  as  to  the  law  applicable,  or 
certain  about  the  facts.*  The  form  of  the  instrument  in  the 
above  cases,  by  whatever  considerations  arrived  at,  is  part  of  a 
real  agreement  and  the  result  of  an  effective  choice  of  courses,^ 
and  if  either  party  mislikes  it  afterwards,  and  pleads,  say,  an 
error  of  law,  since  the  parties  have  agreed  upon  the  law,  whether 
their  view  be  right  or  wrong,  there  can  be  no  relief.^  For  no 
court  will  be  justified  in  making  a  new  contract  for  the  parties.' 
The  mistakes  of  law,  then,  against  which  equity  will  not  relieve,  Mistake  of 
are  those  which  pertain  to  the  subject  of  the  contract,  and  were 

'  Worrall  v.  Jacob    [1817]    3    Mer.,  *  Stewart  v.   Stewart    [1839]  6  01. 

256,    270.       Distinguish     Martin    v.  &  F.,    911;   Stone  v.   Godfrey  [1854] 

iV.  Y.S.  &  W.B.  Co.  [1882]  36   N.   J.  5     DeG.     M.    &    G.,     76  ;      Sears  v. 

Eq.,  109,  3  Keener,  89.  Orand  Lodge.  163  N.  Y.,  374  ;   Pollock, 

■  Townshend    v.     Stangroom   [1801]  Qon.  (W.  W.),  578. 
6    Ves.,    328,    383.     Of.     Pitcairn    v.  '  Pollock,  Con.  (W.  W.),  577. 

Oghourne,  2.  Ves.  St.,  375  ;   Williams         '  Bigelow,  1.  L.  Q.  R.,  300,   1  Story, 

v.  Jones  [1888]  36  W.  R.,  (Eng.)  573  ;  Bq.,  114-5w. 

Vouillon  V.     States    [1857]  25    L.    J.  '  2  Pomeroy,  Eq. /?.,  1141 ;  PTfeitemore 

Oh.,  875  ;  Kelly  v.    Turner  [1883]  74  v.  Varrington  [1879]  76  N.  Y.,  452,  3 

Alab.,  513,  3  Keener,  92.  Keener,  2l2,  {per  Rappallo,  J.,  "  After 

'  [1828]  1  Peters,  1,  3  Keener,  13  «.  a  contract  has  been  thus  fully  per- 

Cf.     Marshall     v.   V/estrope     [1896]  formed,  there  can  be  no  jurisdiction 

98  Iowa,  324,  3  Keener,  166  ;  Oreene  v.  in    equity    to  decree  a  second   per- 

Smith,  160  N.  Y.,  533.  formance.") 
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inducements  thereto,  or  considerations  therefor.  In  such  cases, 
the  parties  intended  to  make  the  very  contracts  which  they 
executed,  but  they  were  mistaken  as  to  the  results  to  bej-eached, 
and  these  results  were  inducements  to  the  contracts.  The 
mistakes  do  not  pertain  to  the  instruments,  but  to  their  effect 
upon  the  rights  of  the  parties,  possibly  not  contemplated  by 
the  contracts  or  provided  for  therein.^ 
Mutual  mis-  If  a  mistake  is  averred  as  the  ground  for  the  reformation 

of  a  written  contract,  the  evidence  must  prove  "  a  mistake 
common  to  all  the  parties,"^  i.e.,  a  common  intention,  different 
from  the  expressed  intention,  and  a  common  mistaken  supposi- 
tion that  it  is  rightly  expressed.^  There  is  no  mistake  as  to 
what  was  agreed,  the  mistake  is  in  the  expression  of  the 
agreement  in  writing.  If  there  were  a  mistake  in  the  agreement 
itself,  that  would  preclude  a  consensus  ad  idem,  and  no  contract 
would  be  formed,  and  there  would  be  nothing  to  rectify  the 
instrument  by.*  A  mutual  mistake,  therefore,  must  be  shown.' 
If  the  court  were  to  act  upon  the  mistake  of  one  party  to  the 
agreement  only,  it  would  be  imposing  upon  tlie  other  party  the 
erroneous  conception  of  this.^  As  Ames,  C.  J.,  explained,  "If 
the  court  were  to  reform  the  writing  to  make  it  accord  with  the 
intent  of  one  party  only  to  the  agreement,  who  averred  and 
proved  that  he  signed  it,  as  it  was  written,  by  mistake,  when 
it  exactly  expressed  the  agreement  as  understood  by  the  other 
party,  the  writing,  when  so  altered,  would  be  just  as  far  from 
expressing  the  agreement  of  the  parties  as  it  was  before  ;  and 
the  court  would  have  engaged  in  the  singular  office,  for  a  court 
of  equity,  of  doing  right  to  one  party,  at  the  expense  of  a 
precisely   equal    wrong  to   the  other.'"    The  mistake   may  be 

'  Stafford  V.  Fetters  [1881]  55  Iowa,  Beav.,  431;   Hills  v.   Bowlaiid  [1853] 

484,  ;i  Keener,  88  Ante,  339-40.  4    DcG.  M.   &  G.,  430;   Thompson  v. 

•Per    Romill.v,  M.    R.,  Bentley    v.  Wliitmore  [IS60]  1  J.  &  H.,  2fi8,  276; 

Morfcuy  [1869]  .HI  Beav.,  151.  Jawahir   Siuyh  v.  Arjun  Hingh  [IWi] 

'  Poliock.  Con.  (W.  W.),  639.  8  O.  C,  1. 

^Cf.  Beale  v.  Kyte  [1907]  76  L.J.  'Sells  v.  Sells    [1860]   1  Dr.  &  Stn., 

Ch.,  294,  42  ;  Fry,  345. 

'S.  R.   A.,  s.   81;   Henlele  v.   Royal  '  Dimun  v.   Prnvide»ee  W.   &  B.  B. 

Exchnnge  Assurance  Co.  [1749]  1  Ves.  Co.  [1858]  5  R.  I.,  130,3  Keener,  258. 

Sv.,  318;  Mortimer  y.   Shortall    [1842]  Cf.   Gun  v.   MeOurthy,  L.  R.,  Ir.,   13 

2  Dr.  &  W.,  363.  Rooke  v.  Lord   Ken-  Oh.  T).,  404  ;   Williams'  v.  Hamilton,  65 

singtr.n  [1856]  2  K.  &  J.,  753  ;  Earl  of  Am.  St.  R.,  475. 
Bradford  \.  Earl  of  honney  [1862]  30 
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either  as  to  the  contents  or  the  effect  of  the  instrument,  but  it 
must  be  a  mistake  of  both  parties,  in  regard  to  the  same  matter.' 
Where  mistake  is  proved  as  a  fact,  the  plaintiff's  negligence 
cannot  be  pleaded  as  a  bar  to  relief.^  "  The  rule  caveat  emptor 
applies,"  said  Sawyer,  J.,  "  to  the  making  of  the  contract  of 
purchase — the  negotiations,  the  agreement,  the  inducements 
upon  which  the  purchaser  acts,  the  grounds  on  which  the 
minds  of  the  parties  meet,  but  not  to  the  formal,  clerical  process 
of  giving  the  purchaser  written  evidence  of  the  completed 
bargain."^  A  conveyance  may,  therefore,  be  rectified  where  it 
purports  to  pass  property  which  the  parties  never  intended  to 
deal  with  ;  there  is  a  common  error  in  such  case.  Such  was  the 
case  of  Crowe  v.  Lewin*  where  it  was  proved  that,  what  one 
meant  to  sell,  the  other  did  not  mean  to  buy,  and  what  one 
meant  to  buy,  the  other  did  not  mean  to  sell.  But  where  the 
vendors  did  intend  to  sell  all  their  remaining  interest  in  some 
property,  but  by  their  own  mistake  they  misdescribed  the 
nature  of  that  interest,  it  is  a  case  of  unilateral  mistake,  and 
there  can  be  no  relief.*  The  conveyance  here  is  such  as  the 
parties  intended  it  should  be,  and  the. grantee  may  in  good 
conscience  retain  the  property,  though  it  turns  out  to  be  more 
valuable  than  it  was  supposed  to  be.® 

In  a  case  where  the  plaintiff  had  agreed  to  sell  two  houses  unilateral 
according  to  a  certain  plan,  but  the  conveyance  prepared  by 
the  defendant's  solicitor  referred  to  a  different  plan  and  affected 
a  larger  property,  Romilly,  M.  R.,  said  that,  as  the  court  would 
not  enforce  specific  performance  of  a  contract  which  one  party 
had  made  under  a  mistake,  so  the  court  might  interfere  where 
'rectification  was  claimed  on  the  ground  of  unilateral  mis- 
take, if  the  parties  could  be  placed  in  statu  quo,  and,  following 
an  older  precedent  of  his  own,'  gave  the  defendant,  who  had 
traversed  the  plaintiff's  averments,  an  option  of  "  having 
the  whole   contract   annulled  or  else  of  taking  it  in  the  form 

>Page  V.  Siggins  [1889]  150   Mass.,  '  Okill    v.   Whittalcer  [1847]  2    Ph. 

27,  5  L.  R.  A.,  152.  338,  3  Keener,  227. 

''  2  Pomeroy,  Eg.  J.,  s.  856.  "  Stediuell  v.  Anderson,  21  Conn.,  139 

'  Hitchins  Y.  Pettingill  [ISie}  5S  N.  '  Oarrard    v.     Brankel    [1862]     30 

H.,  3,  8  Keener,  371.  Beav.,  445,  3  Keener,  261. 

'  [1884]  95  N.  Y.,  423,  3  Keener,  294. 
56 
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which  the  plaintiff  intended,'"  This  course  was  also  adopted 
in  two  later  cases.^  But  there  can  be  no  doubt  that  the 
learned  Master  of  the  Rolls  laid  down  the  law  as  to  the  effect 
of  mistake  too  broadly,^  and  the  cases  must  be  regarded  as 
anomalous.*  The  court  was  apparently  unable  to  determine 
whether  the  plaintiff's  allegation  of  mistake  was  correct  or 
the  defendant's  denial  thereof,  and  attemped  to  give  an  equit- 
able judgment  on  the  hypothesis  that  both  stories  were  true.* 
If  the  parties  did  not  rightly  understand  each  other,  it  was 
not  possible  without  consent  to  make  either  take  what 
the  other  had  offered.^  Farwell,  J.,  has  recently  examined 
these  cases  and  pointed  out  that  the  defendant's  conduct, 
though  not  actually  stigmatised  as  fraud,  was  treated  as  equi- 
valent to  it.  His  lordship  holds  that  in  the  absence  of  fraud, 
there  is  no  jurisdiction  to  grant  the  relief  of  rectification  upon 
the  ground  of  unilateral  mistake.'  Turner,  L.  J.,  however, 
suggested  an  exception  in  the  case  where  the  object  of  the 
rectification  was  to  set  aside  a  deed  pro  tanto  as  against  the 
party  alleging  the  mistake  and  where  the  particular  part  of 
the  instrument  affecting  this  party  could  be  taken  out.  But 
this  was  an  obiter? 
Fraud,  The  expression   '  mutual  mistake  '   has  been  criticised,  for 

the  mistake  averred  is  in  the  writing,  and  where  the  defendant 
has  intended  it,  the  mistake  is  obviously  on  one  side  only.' 
But  in  such  a  case,  the  defendant's  conduct  may  be  deemed 
fraudulent  ;^°  and  where  fraud  can  be  established,  the  plaintiff 
may  claim  rectification,  mistake  or  no  mistake."  Where  the 
instrument  does  not  express  the  true  intent  of  the  parties,  owing 

'  Han-is  v.  PeppereU  [1867]  5  Bq.,  1.  with  much  ability). 

'  Bloomer  v.  Spittle  [1872]    13   Eq.,  °  Cf.  Clowes  v.   Higginson  [1813]  1 

427,  3  Keener,  398  (Romilly,   M.   R.);  V.  &  B.,  524,  535;   Pollock,  Ooh.  (W. 

Paget  v.   Murshall  [1884]   28   Ch.   D.,  W.),  000-1. 

255,  3  Keener,  295  (Bacon,   V.  C).  Cf.  '  Muy  v.  Piatt  [1900]  1  Ch.,  616,  623  ; 

also  Brown  v.  Lamphear,  35   Vt.,   252,  Fry,  s.  782,  p.  345. 

and  other  American  cases  cited  in  '  Bentleyv.  Mackay  [1862]  4  DeG. 

Pollock,  Con.  (W.  W.),  600  n.  F.  &  J.,  279. 

'  Ct.   Tamplin    v.    James  [1880]   15  "  Rider  v.   Powell,  28   N.  Y.,  310; 

Ch.  n.,  215  ;  2  Williams,   V.  &  P.,  712.  Bigelow,  1  L.  Q.  R.,  298,  1   Story,  Eq., 

"  2  Dart,  V.  &  P.,  ed.  6,  839,  ed.  7,  150  n. 

743  ;  Pollock,  Con.  (W.  W.),  644 ;  Kerr,  i°  2  Williams,  V.  &  P.,  718. 

Fraud,  500.  "  S.  R.  A.,  s.  31 ;  1  Story,  s  154. 

'  2  Williams,  V.  &  P.,  716   (where  Welles  v.  Fates  [1871]  44  N.  Y.,  525,  3 

thegcases  are  examined  and  analysed  Keener,  272. 
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to  mistake  on  one  side  coupled  with  fraud  or  inequitable  conduct 
on  the  other,  relief  will  be  freely  given,'  and  no  question  will 
be  raised  as  to  how  far  the  mistake  may  be  attributed  to  the 
plaintiff's  own  negligence.^  It  is  certainly  not  just  that  one 
who  has  perpetrated  a  fraud  should  be  permitted  to  say  to  the 
party  defrauded,  when  he  demands  relief,  that  he  ought  not 
to  have  believed  or  trusted  him.^  Where  the  defendant  is 
shown  to  have  been  aware  not  only  that  the  instrument  did 
not  express  the  real  agreement,  but  that  the  plaintiff  was 
ignorant  of  the  discrepancy  between  the  instrument  and 
the  agreement,  the  case  is  clearly  one  for  reformation.*  Ceases 
have  occurred  where  one  of  the  parties  has  really  acted  as  the 
other's  agent  and  prepared  the  deed  which,  relying  upon  him, 
the  other  has  executed.  If  it  afterwards  turns  out  that  the 
latter  has  acted  upon  a  wrong  assumption  and  the  instrument 
was  not  properly  framed,  a  court  of  equity  may  reform  it.* 

The  burden  of  proof  that  the  instrument  does  not  agree  Evidence, 
with  the  intention,  is  upon  the  plaintiff  in  a  suit  for  rectifica-  ^^^° ' 
tion,^  and  in  order  to  discharge  it  he  must  adduce  evidence  that 
is  clear,  cogent  and  convincing.  Equity  will  reform  a  contract 
only  when,  after  reformation,  it  will  express  the  understanding 
of  both  parties  at  the  time.'  In  rectifying  a  written  instrument, 
therefore,  the  court  may  inquire  what  the  instrument  was 
intended  to  mean,  and  what  its  legal  consequences  were  intended 
to  be,  and  is  not  confined  to  the  inquiry  as  to  what  the  langu- 
age of  the  instrument  was  intended  to  be.'  In  the  absence  of 
existing   writing   which   contains  the  original   instructions  or 

'  Simmons  Creek  Co.  v.   Doran,  U2,  '   Keister    v.    Myers     [1888]      115 

U.  S.,  417  ;  Kilmer  v.  Smith  [1879]   77  Indiana,  312,  3  Keener,  314. 

N.  Y.,   126,   3   Keener,   283;    Citizen's  "  Clark   v.    Oirdwood  [1877]   7   Ch. 

Nat.  Bunfc  V.  Jndj/ [1896)  146  Indiana,  D.,  9  ;  Love sy  v.  Smith  [1880]   15  Ch. 

322,  citing  4  Pomeroy,  Eq.  J.,  s.   1376.  D.,  665  ;  Pollock,   Con.  ("W.  W.),  641-2 

Cf.  Eoiins  V.  Lleioellyn  [1787]  1  Cox.,  Of.  1  Story,  Eq..  s.  138  c. 

333.  '  Wright  v.    Goff  [1866]    22  Beav., 

'  Albany     City    Savings    Inst     v.  207;  Bnnhote  v.   Henderson   [1895]   1 

Burdick  [1881]  87  N.  Y.,  40,  3  Keener  Ch.,  742,  2  Ch.,  202. 

378 ;   West    V.    Sudda,   69    Conn.    60  '  Wilkinson  v.  Nelson  [1861]  7  Jur. 

(failure  to  read  is  not  negligence).  N.  S.,  480. 

Otherwise  where  no  frand,  Eldridge  "  S.  R.  A.,   s.  33.    Cf.    Murray   v. 

V.  Dexter  P.  B.  Co.  [1895]  88  Maine,  Parker    [1854]    19    Beav.,    305,    308 ; 

191,  3  Keener,  160.  Shelburne  v.   Inchiquin  [1784]   1  Bro. 

'  Per  Earl,  J.,  Albany   City  Savings  C.  C,  338,  341 ;   Ivinson    v.    Button 

Inst.  V.  Burdick,  supra.  [1878]  98  U.  S„  79,  3  Keener,  234. 
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contract,  parol  evidence  will  be  acted  upon  by  the  court.^  This 
is  an  exception  to  the  general  rule  that  where  a  contract,  grant 
or  other  disposition  of  property  has  been  reduced  to  writing, 
evidence  of  intentioii  dehors  the  document  cannot  be  admitted 
for  varying  its  terms  in  any  way.^  And  it  is  an  exception  that 
follows  from  the  very  nature  of  the  case  pat  forward  by  the 
plaintiff.  Where  a  court  is  asked  to  reform  a  document  because 
it  does  not  correctly  express  the  intention  of  the  parties,  the 
expression  becomes  immaterial  and  the  issue  to  be  determined 
is — what  was  the  intention,  the  intention,  i.e.,  as  to  the  meaning 
and  effect  of  the  agreement  the  parties  had  entered  into,  and  not 
as  to  the  words  they  had  chosen  to  employ  ?  And  the  intention 
which  the  court  has  to  ascertain  is  that  which  was  in  the  mind 
of  the  parties  at  the  time  they  entered  into  the  contract,  and 
not  that  which  might  have  arisen  later  on  by  reason  of  subse- 
quent developments.^  "  You  cannot  prove,"  said  Holmes,  J., 
"  a  mere  private  convention  between  the  two  parties  to  give 
language  a  different  meaning  from  its  common  one."  But  "  as 
an  artificial  construction  cannot  be  given  to  plain  words  by 
express  agreement,  the  same  rule  is  applied  when  there  is  a 
mutual  mistake  not  apparent  on  the  face  of  the  instrument," 
and  it "  must  be  construed  to  mean  what  the  words  would 
mean  if  there  were  no  mistake."'' 
Nature  of  The  party  alleging  the  mistake  must  show  exactly  in   what 

it  consists,  and  the  correction  that  should  be  made.  The 
evidence  must  be  such  as  to  leave  no  reasonable  doubt  upon  the 
mind  of  the  court,  as  to  either  of  these  points.^  In  England,  courts 
have  from  time  to  time  formulated  special  rules  of  evidence  to 
guide  judicial  discretion  in  cases  of  rectification.  The  proof 
must  be  "  strongest  possible,"  it  has  been  said  by  one  authority,* 
"  strong  and  irrefragable,"  by  another.'  The  ordinary  rule  of 
evidence  in  civil  actions  that  a  fact  must  be  "  proved  by  a  pre- 
ponderance of  evidence,  does  not  apply  to  such  a  case   as  this," 


'  Jiwra;  v.  Norwich  Assurance  Co.  585,  3  Keener,  264. 

[1903]  5  Bom.  L.  R.,  853.  '  Heai-jic  v.  Marine  Insurance    Co., 

'  Ind.   Bv.  Act,   s.  92  ;  Balkishen  v.  20  Wallaoo,  488. 

Legge  [1899]  22  All.  149,  158,  P.   C.    Cf.  "  Townshend  v.  Staiigroom  [1801]  6 

2  Williams,  V.  &  P.,  698.  Ves.,  328,  333  (Lord  Bldon). 

'  1  Story,  Eg.,  s.  164  (b).  '  Shelburne   v.    Inchiquin  [1784]    1 

'  Ooode  V.  Riley  [1891]   153    Mass.,  Bro.  O.  C,  388  (Lord  Thurlow.) 
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says  the  Massachusetts  Court. i  Oath  against  oath  has  been 
deemed  insufficient ;  and  where  the  defendant  by  his  answer  has 
traversed  the  case  set  up  by  theplaintifE,  the  latter  has  not  been 
allowed  to  succeed  upon  parol  evidence  alone.^  So,  where  a 
previous  agreement  in  writing  has  been  produced,  which  is 
unambiguous,  the  court  has  refused  to  admit  parol  evidence 
to  rectify  the  final  instrument  executed  in  accordance  with  such 
agreement.'  But  the  legislature  in  India  has  avoided  hard 
and  fast  rules,  and  rightly.  It  may  be  admitted  that  "until 
beyond  reasonable  controversy  the  mistake  is  made  to  appear, 
the  writing  must  remain  the  sole  expositor  of  the  intent  and 
agreement  of  the  parties."*  The  presumption  in  favour  of  the 
written  over  the  spoken  agreement  is  almost  resistless.*  But 
it  is  also  clear  tbat  when  the  mind  of  the  court  is  entirely 
convinced  upon  any  disputed  question,  it  is  its  duty  to  act 
upon  the  conviction.®  The  true  rule  seems  to  be  that  equity 
will  not  reform  an  instrument  on  the  ground  of  mistake,  unless 
the  evidence  is  clear  and  convincing.'  The  remedy  may  not 
be  granted  upon  a  probability  or  even  a  mere  preponderance 
of  the  evidence,^  the  court  should  act  with  care  and  caution  ;' 
but  if  it  is  reasonably  satisfied  of  the  error,  there  is  no  reason 
why  it  should  not  act  even  upon  parol  evidence,  though  there 
is  nothing  in  writing  to  which   the  parol  evidence  may  attach.'" 

'  Hudson    Iron  Co.  v.   Stochbridge  Clapp,  [1894]  64  Conn.,  28,  3  Keener 

Iron  Co.  [1870]  102  Mass.,  45,  49.  155. 

'  Mortimer  v.  Shortull  [1842]  1  Dr.  '  Waterman,  515  :  "  The  court  will 
&  War.,  363,  374  ;  Attorney-General  v.  look  at  the  surrounding  circumstances 
Sitwell  [1835]  1 Y.  &  C,  559,  583.  But  existing  when  the  contract  was  en- 
see  as  to  tliese  dicta  2  Williams,  V.  tered  into,  the  situation  of  the  parties, 
&  P.,  702  n  Where  mistake  is  ad-  and  the  subject-matter  of  the  contract 
mitted,  see  Pollock,  Con.  (W.  W.),  638.  and  all  the  provisions  and  expressions 

'Davies  v.   Fitton   [1842]    2   Dr.  &  of   the  instrument.     The  court  will 

War.,  225,  232 ;  Pollock,  Con.  (W.  W, ),  also  call  in  aid   the  acts   done  under 

637.      If  the  previous  agreement  is  the  contract  and  deed,  and  contem- 

ambiguous,  parol  evidence  is  adrais-  poraneous  writings  made  between  the 

sible  to  explain  it,  Murray  v.  Parker,  parties  at  or  near  the  time  when  the 

supra.     But  in  the  absence  of  any  deed  was  executed,  relating  to   the 

express    reference,    there    does    not  same  subject-matter, 

seem  to  be  any  presumption  that  the  'S.  R.  A.,  s.  31.   Wall  v.  Meeilfc,  89 

previous    agreement  in   writing    re-  Minn.,   232,  240 ;   Southard  v.  Ourley 

presented  the  intentien  of  the  parties  [1892]  134  N.  Y.,  148,  3  Keener,  460. 

even  at  the  time  when  the  instrument  '  2  Pomeroy,  Eq.  J.,  s.   859 ;  1  Story, 

sought  to  be  rectified    was  executed.  Eg.,  s.  157. 

1  Story,  Eq.,  s.  160.  '  Murray  v.  Parker,  supra. 

' Hinton  v.  Insurance  Co.,  68  Ala-  ^"Alexander  v.  Crosbie  [1835]  LI.  & 

bama,  488.  G.,  145,  150,  46  R.  R.,  185  ;   Gillespie 

'  Park  Bros.  &  Co.  v.  Mlodgett  &  v.  Moon  [1817]  2  Johns.  Ch.,585i 
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And  a  court  may  rectify  a  written  contract  not  only  when  the 
fact  of  the  mistake  is  expressly  established,  but  also  when  it  is 
fairly  implied  from  the  nature  of  the  transaction.'  Thus,  where 
a  joint  loan  of  money  is  advanced  to  two  or  more  obligors, 
but  by  the  instrument  which  is  drawn  up  they  are  made  jointly 
liable,  and  not  jointly  and  severally,  the  nature  of  the  transaction 
and  the  circumstances  of  the  case,  may  raise  a  presumption 
that  the  parties  intended  the  bond  to  be  joint  and  several,  but 
failed  to  do  so  by  mistake  or  want  of  skill,  and  the  court  may 
give  effect  to  the  presumption  by  reforming  the  instrument, 
if  satisfied  about  the  mistake  and  the  intention.^ 

Rectification  is  frequently  applied  for  in  England  in 
connection  with  marriage  and  other  family  settlements,  and  in 
many  of  these  cases  articles  previously  prepared  are  available  for 
comparison  and  reference.  Where  the  settlement  purports  to  be 
in  pursuance  of  the  articles,  but  is  found  to  differ,  the  court 
may  presume  mistake  and  reform  the  latter  document,  and  will 
apparently  make  no  distinction  between  an  ante-nuptial  and  a 
post-nuptial  settlement.  But  if  the  settlement  does  not  refer 
to  the  previous  articles,  the  court  will  not  act  upon  any  pre- 
sumption but  will  require  proof  as  to  whether  the  settlement 
was  or  was  not  meant  to  follow  the  articles.^  In  rectifying  a 
settlement  the  intent  of  the  articles,  and  not  its  actual  words, 
will  have  to  be  primarily  considered  •*  and  the  court  will  act 
with  extreme  caution,  because  it  is  impossible  to  recall  the 
marriage,  or  to  remit  the  parties  to  the  same  position  in  which 
they  were  before  the  marriage.* 

A  court  of  equity  would  be  of  little  value,  it  has  been  said, 
if  it  could  suppress  only  positive  frauds,  and  leave  mutual 
mistakes,  innocently  made,  to  work  intolerable  mischiefs,  con- 
trary to  the  intention  of  parties.^  Reformation  in  such  a  case 
can  injure  neither  party  ;  it  will,  on  the  contrary,  advance  their 
real  purpose  ;  while  a  refusal  to  reform  may  work  a  surprise  or 


'  1  story,  Eq.,  s.  162. 

'  Bishop  V.  Church  [1750]  3  Ves.,  Sr., 
100,  371. 

'  Bold  V.  Eutchinson  [1885]  5  DeG. 
M.  &  G.,  558,  567-8. 


Cogan  v.  Duffield  [1876]  2  Ch.  D., 


44. 

*  Per  Lopes,  L.  J.,  Tucker  v. 
nett  [1887]  38  Oh.  D.,  1. 

■  1  Story,  Eq.,  s.  155. 


Ben- 
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fraud  upon  both.'  A  court  of  equity,  therefore,  makes  no  differ- 
ence between  documents,  upon  the  ground  of  their  being  either 
executory  or  executed  ;  when  a  case  of  reformation  is  clearly 
established,  a  memorandum  or  articles  will  be  as  readily  recti- 
fied as  a  duly  executed  and  registered  conveyance.^  The  con- 
summation of  the  transaction  in  ignorance  of  the  mistake, 
without  laches  on  the  part  of  the  party  injured,  gives  to  the' 
other  party  no  immunity  from  making  recompense,  nor  does  it 
deprive  the  court  of  the  power  to  remedy  the  injustice.^  And 
the  relief  has  sometimes  been  given  in  a  comprehensive  form. 
Where  the  same  mutual  mistake  has  been  repeated  in  each  of 
a  chain  of  conveyances,  equity  may  work  back  through  all  and 
hold  the  last  vendee  entitled  to  a  reformation  against  the  origi- 
nal grantor.*  And,  where  a  mutual  mistake  in  the  description 
of  the  mortgaged  property  was  copied  from  the  mortgage-deed 
into  the  foreclosure  decree  and  thence  into  the  sheriff's  deed 
to  the  foreclosure  purchaser,  American  courts  have  gone  back 
to  the  original  ti'ansaction  and  reformed  the  mortgage  and 
decree  as  well  as  the  deed,  so  as  to  make  them  conform  to  the 
intention  of  the  parties  concerned.* 

But  the  court  has  a  discretion  to  exercise,  and  it  may  refuse    Relief 
to  rectify  a  contract  in  writing,  where  rectification  will  not  alter   '^  "*^  ' 
its  effect,  nor  render  it  operative.^     Equity  does  not   interpose 
to   correct   mistakes   by   which  the   rights   or   interests  of   the 
parties  are   not   affected.'     So   it   may   hold  its  hand  where  it 
considers  the  agreement  inequitable   or   unconscientious.^     He 


'  Ante,  25.  Ch.  254,  258,  Neville,  J.,  while  foUow- 

'  Beaumont    v.   Brumley  [1822]   T.  ing  Dawes  v.  Ktton  [1842]  2  Dr.  &  W. 

&R.,  41,52;  Fi/ev.  Oiai/Jon  [1807]  13.  225,  and  May  v.  Piatt  [1900]  1  Ch., 

Ves.  546;  White  v.  White  [1873]  15  Bq.,  616,  observed,  "  to  grant  relief  where 

247  ;    Oowert  v.  Truefiti  [lS9a]  2  Ch.,  error   has  crept  into  one  document, 

809  ;  Be  Ethel  &  Mitchells  &  Butler's  and  refuse  it  where  it  is  embodied  in 

contract  [1901]   1  Ch.,  945;  Olley  v.  two,  is    inconsistent  with   equitable 

Fisher  [1886]  34  Oh.  D.,  367,  369.  principle,    for    equity    regards     the 

'  Per  Andrews,  C.J.,  Paine  v.  Vpton  substance  rather  than  the  form  of  a 

[1882]  87  N.  Y.,  327,  3  Keener,  392.  transaction." 

'  Blackburn  v.   Randolph,  33  Arlr.  '  Gardner  v.  Knight,  124  Alabama, 

119  ;  Tillis  v.  Smith,  108  Alabama,  264.  273  (effect  same) ;  McOrary  v.  Williams, 

'  Busey  v.  Mora/a,  130  Calif.,   586  ;  127   ibid,  251  (mortgage  remains  in- 

2   Pomeroy,  Eq.  li.,  1143.      But    see  operative  even  after  reformation). 

Stephenson  v.  Harris,   131   Alabama,  '  Daggett  v.  Ayer  [1888]  65  N.  H 

470.    In  Waldron  v.  Letson,  15  N.  J.  82,  3  Keener,  183. 

Eq.,  126,  purchaser  was  quieted  in  his  '  S.  R.  A.,  s.  32.   "On  what  authority 

possession    against    mortgagor.      In  this  section  is  supposed  to  be  founded 

Thompson  v.  Mickman  [1907]  76   L.  J.,  I  know  not, "  Pollock,  F.  M.  M.,  123. 
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who  comes  into  equity  must  come  with  clean  hands.  And  where 
a  plaintiff  has  lost  a  remedy  by  his  own  laches,  the  court  will  not 
by  rectification  grant  a  remedy  which  will  be  exactly  equivalent.^ 
So  if  an  agreement  has  been  adjudicated  upon  and  performed 
under  the  direction  of  a  competent  court,  it  cannot  be  subse- 
quently rectified.^  An  agreement  is  rectified  for  some  legitimate 
purpose,  and  if  nothing  remains  to  be  done  under  it,  there  is  no 
ground  for  rectification.^  Nor  will  equity  interfere  in  favour 
of  a  volunteer  who  has  given  neither  valuable  nor  meritorious 
consideration  for  a  conveyance  which  is  left  imperfect.^  On 
the  other  hand,  as  a  person  has  perfect  liberty  to  dispose  of 
his  property  gratuitously  if  he  likes,  where  he  has  done  so 
irrevocably,  he  cannot  expect  any  court  to  help  him,  except  upon 
strictly  legal  and  equitable  grounds.^  And  in  any  case,  an  action 
for  rectification  will  fail,  if  neither  fraud  not  mutual  mistake  can 
be  clearly  proved.^  Where  a  mistake  is  relied  upon,  to  warrant 
relief  in  equity,  it  must  be  shown  to  be  material.  The  matter 
of  fact  to  which  it  relates  must  be  such  that  it  animated  and 
controlled  the  conduct  of  the  party.  It  must  go  to  the  essence 
of  the  object  in  view,  and  not  be  merely  incidental.  The  court 
must  be  satisfied  that  but  for  the  mistake,  the  plaintiff  would  not 
have  assumed  the  obligation  from  which  he  seeks  to  be 
relieved.' 
Parties.  The  relief  of  rectification  may  be  granted  where  the  question 

is  mooted  as  between  the  original  parties  to  the  agreement  or  their 
representatives  in  interest,^  e.g.,  heirs,  devisees,  legatees,  assig- 
nees, voluntary  grantees,  or  judgment-creditors,'  or  purchasers 

•  Daggett  v.  Ayer,  supra  ;  2  Pom-  pletely  executed,  Thompson  v.  White- 
roy,  Eg.  R.,  s.  678.  more  [1860]  1  3.  &  H.,  268. 

'  Caird  v.  Moss  [1886]  33  Ch.  D.,  22.  '  Phillips  v.  Mulliiigs  [1871]  7  Ch., 

3  Kelleher,  195.  244  ;  Turner  v.   Collings  [1871]   7   Ch., 

*  Phillipson  v.  Kerry  [1863]  32  329,  842;  Haii  v.  Hall  [1873]  8  Ch., 
Beav.,  628 ;  Brown  v.  Kennedy  [1863]  430  ;  Bonhote  v.  Henderson  [1895]  1 
33    Beav.,    147 ;    Lister    v.    Hodgson  Ch.,  742,  affd.  2  Ch.,  202. 

[1867]  4  Bq.,  30,  34.    "If  there  is  a  "  Amanat  Bibi  v.  Lachman  Persad 

mistake  or  a  defect,   it  is  a    mere  [1886]  14  Cal.,  308,  P.  C. 

failure    in  a  bounty,  which,  as  the  'Grymes v. Sanders [1876] 93 U.S., 55, 

grantor  was  not   bound  to  make,  he  3  Keener,  178.  Kerr,  Fraud,  4th.  ed.  477. 

is  not  bound  to  correct,"    Adair  v.  "  S.  R.  A.,  s.  31.  For  form  of  decree, 

McDonald,  42     Ga.,    506.      "  Equity  see  White,  v.  White  [1872]  15  Eq.,  247  ; 

never  gives  active    assistance  to  a  Stock    v.  Yinning    [1858]    25    Beav., 

volunteer,"  unless  its  aid  is  invoked  235. 

in  favour  of  a  voluntary  trust  com-  '  2  Ponleroy,  Eq.,  s.  721. 
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from   them,    with  notice   of   the  facts.'      And   in   the   case    of 

a  settlement,  it   has  been   said   that   the   plaintiff,   who  seeks 

rectification,  need  not  be  or  represent  one  of  the  original  parties 

to   it,  or  be   even  within  its  consideration.^     But  no  reformation 

can  be  had  as  against  innocent  third  parties,  who  are  not  in  privity 

with  the  parties  who  originally  contracted.'     And  as  the  right  to 

claim  rectification  is  only  an  equity,''  it  can  be  given  effect  to  only 

without  prejudice  to   rights  acquired  by  third  persons  in  good 

faith  and   for  value.*     Such   rights,   acquired   on  the  faith   of 

the   instrument  as  it  stood,    deserve   at    least    equally    to  be 

protected  by  a  court  of  equity,  and   the   instrument   cannot   be 

reformed   after  a  bona  fide  acquisition  of  the  subject-matter   for 

value.^ 

A   contract   in  writing   may   be    first  rectified    and  then,  if    Enforcement 
.        .  .  .  after  rcctiti- 

the  plaintiff  has  so  prayed  in  his  plaint  and  the  court  thinks   fit    cation. 

the  rectified  contract  may  be  specifically  enforced.'  E.g.,  where 
a  client  has  contracted  with  his  solicitor  to  pay  him  a  fixed  sum 
in  lieu  of  costs,  but  the  written  contract  contains  mistakes  as  to 
the  name  and  rights  of  the  client,  which,  if  construed  strictly,  will 
exclude  the  attorney  from  all  rights  under  it,  the  latter  may  in 
the  same  suit  have  it  rectified  and,  if  the  court  thinks  fit,  obtain 
an  order  for  payment  of  the  sum,  as  if  at  the  time  of  its  execu- 
tion it  had  expressed  the  intention  of  the  parties.'  When  equity 
once  acquires  jurisdiction  it  is  retained,  as  we  have  seen,  for 
full  relief,'  so  there  is  no  reason  why  any  additional  relief  that 
may  be  proper,  e.g.,  specific  performance  or  damages,  should 
not  be  awarded  in  the  same  suit.'"     A  contrary  practice  used  to 


'  1  story,  Eq.,s.  165. 

'  TTiompsomr.  Whitemore  [1860]  1  J. 
&  H.,  268,  273. 

=  Adams  V.  Baker,  24  Nev.,  162,  77 
Am.  St.  R.,  799. 

'  2  Williams,  V.  &  P.,  719. 

'  S.  R.  A.,  s.  31. 

'  Blackie  v.  Clark  [1852]  15  Beav., 
SD5;  Oarrard  v.  Frankel  [1862]  20 
Beav.,  445;  Fane  v.  Fane  [1875]  20 
Eq.,  6u8 ;  2  Pomeroy,  Eg.,  J.,  s.  776  ;  1 
Story,  Eq.,  151  n. 

'  S.  R.  A,,  s  34.  In  the  converse 
case,  however,  of  suit  for  recovery  of 
property  sold  without  prior  demand 
for  rectification  of  sale-deed,  relief 
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has  been  refused,  Sajjad  v.  Baker 
[1907]  11  O.  C,  93  ;  8ed  quaire. 

'  S.R.A.,  s.  34  ill. ;  Stedman  v.  Col- 
lett  [1854]  17  Beav.,  608. 

'  Tayloe  v.  Merchants  Fire  Ins.  Co. 
[1850]  9  Howard,  390,  1  Ames,  60.  Ante, 
415. 

'"  1  Pomeroy,  Eq.  J.,  s.  238.  In  Ame- 
rica, foreclosure  of  mortgage  (Chris- 
tensen  v.  Hollivgswortli,  96  Am.  St.  R., 
256),  recovery  on  insurance  policy 
(Taylor  v.  Glens  Falls  Ins.  Co.,  44  Ma., 
273),  and  removal  of  cloud  on  title 
(Bieler  v.  Dreher,  129  Alabama,  384), 
have  also  been  decreed  in  suits  for 
reformation. 
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obtain  in  England  formerly/  and  even  after  the  Judicature 
Act  the  practice  does  not  seem  to  have  become  settled  in  favour 
of  a  more  liberal  and  less  technical  rule.'  But,  upon  principle, 
it  seems  clear  that  "  if  the  court  has  a  competent  jurisdiction  to 
correct  such  mistakes,  the  agreement  when  corrected,  and  made 
to  speak  the  real  sense  of  the  parties,  ought  to  be  enforced,  as 
well  as  any  other  agreement  perfect  in  the  first  instance.  It 
ought  to  have  the  same  efficacy,  and  be  entitled  to  the  same 
protection,  when  made  accurate  under  the  decree  of  the  court, 
as  when  made  accurate  by  the  act  of  the  parties."  ^  In  a  recent 
case,  where  by  the  mistake  of  an  insurance  agent  a  policy  of 
insurance  was  issued  regarding  certain  property  which  was 
erroneously  described  as  located  in  a  certain  building,  and  the 
property  was  destroyed  subsequently  in  the  building  to  which 
the  contract  was  intended  to  attach,  the  Texas  ISupreme  Court 
permitted  the  assured  to  sue  on  the  contract,  without  previously 
securing  a  reformation  of  the  policy.* 
Limitation.  A  suit  for  the  rectification  of  an   instrument  has  not  been 

specially  provided  for  in  the  first  schedule  of  the  Indian  Linii- 
tion  Act,  and  it  has  accordingly  been  suggested  that  the  residu- 
ary article  120  applies.^  But  as  the  plaintiff  seeks  relief  on  the 
ground  either  of  mistake  or  fraud,  articles  96  and  95  seem  to 
be  in  point,  and  the  Punjab  Chief  Court  has  taken  this  view.^ 
Where  a  question  of  laches  is  raised,  time  cannot  clearly  run 
from  the  date  on  which  the  mistake  was  committed,  but  the 
terminus  a  quo  must  be  the  time  when  the  attention  of  the  per- 
son claiming  relief  was  first  called  to  the  error.' 

(B)  Rescission  of  Contracts. 

The  rescission  of  a  contract  may  be  said  to  be  a  remedy 

'  Fry,  ss.  8H-2,  pp.  351-4,  wJiere  the  Smith  v.    Eliffe    [1875]  20  Eq.,  666; 

question  is  well  discussed.    See  also  2  /tiitlreii's  v.  Andreivs    [1889]    81   Me., 

■Williams,  V.  &  P.,  703-7.  337  ;     Seton,    Judgments,    Ch.    XLV, 

2  Cf.  Olleti  V.  Fisher  [1886]  34  Ch.  D.,  s.  1  (iii).  (1911)  21  M.  L.  J.  967  (notes). 
367,  with  May  v.  Piatt  [1900]  1  Ch.,  *  Mtna  Ins.  Co.  v.  Bruniton  [1905] 
616  ;  2  Dart,  V.  &  P.  1046-7.  2  L.K  A.,  N.  S.,  548. 

3  Per  Kent,  C.  Keisselbrack  v.  '  Advocate  General  v.  Punjabai 
Livingston  [1819]  i  Johns.  Ch.,  144,  2  [1894]  18  Bom.,  551,  562;  Mitra,  Mm., 
Scott,  616.  1  Story,  Eq.,  s.  161.    Ante,  935. 

428.    As  to  the  form  in  which  relief  °  Gopal  v.    Arura  [1901]  P   R.  no. 

by   way  of  reformation  is    given,  see  62. 

Stock  V.  Vining  [1858]  25  Beav.,  235 ;  '  Beale  v.  Kyte  [1907]  76   L.  J.  Ch., 

White  V.  White  [1872]  15    Eq.,  247;  294. 
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converse  to  that  of  specific  performance.      In  such  a  case,  the    Rescission 
^  1  !■  1        A     J     °f  contract, 

plaintiff's  prayer  is  that  the  contract  may  not  be  enforced.     And 

this  may  be  so,  either  because  the  plaintiff  has  reserved  to  him- 
self by  agreement  a  right,  in  certain  contingencies,  to  withdraw 
from  the  contract,  or  because  the  contract  has  been  concluded 
under  suoli  circumstances,  or  is  otherwise  such  as  by  law  not  to 
be   binding   upon   the   plaintiff  unless  he  chooses  to  affirm  it. 
Take  the  case  of  a  contract   for   sale  of  immoveable  property 
induced   by  the  vendor's  fraud.     Here,   upon  discovery  of  the 
fraud,  the  purchaser  has  an  election  :  he  may  either  affirm  or 
repudiate  the  contract      If  he  chooses  to  affirm,   he  may   insist 
upon  being  put,  so  far  as  practicable,  in  the  same  position  as  if 
the   representation  had  been  true.'     If  he  chooses  to  repudiate, 
he  may   within  a  reasonable  time  claim  to  be  restored,  so  far  as 
may  be,  with  due  regard  to  the  altered  circumstances   and   the 
rights  of  bond  fide  purchasers  for  value,  if  any,  to  his   former 
position,^  and  if  he  has  received  any  benefit  thereunder  he  must, 
so  far  as  may  be,  restore  the  same  to  the  person  from  whom   it 
was  received.^      IE  the  defrauded  party  chooses  to  sue,  three 
remedies  seem  open  to  him.     He  may  rescind  the  contract  abso- 
lutely and  sue  to  recover  the  consideration  parted  with  upon 
the  fraudulent  contract,  or  he  may   bring  an  action    to   rescind 
the  contract  and  in  that  action  have  full  relief,  or  he  may  retain 
what  he  has  received  and  bring  an  action  to  recover  the  damages 
sustained.*     The  first  action  presupposes  a  rescission  by  act  of 
parties,  which,  as  the  Contract  Act  will  show,  may  take  place 
under  a  variety  of  circumstances.     The  contract  may  contain  an 
option   to   rescind,^    it   may   be   voidable,'  it   may   have   been 
broken'  or  a  breach  threatened,®  or  it  may  have  been  novated.' 
The  last  action  proceeds   upon  an  affirmance   of  the  contract. 
Section  3.5,  Specific  Relief  x\ct,  provides  for  the  second  class  of 
action,  which  is  essentially  equitable. 

'  I.O.A.,  s.  19.  Subba  Ram   v.    DevuKetti    [1894]  18 

»  Pollock,  Con.  (W.  W.),  705-6.  Mad.,  126. 

'I.C.A.,  s.  64.  "  I.C.A.,  s.  39.     Cf.  Purshotamdas  v. 

'  Vail  V.  Reynolds,  118  N.Y.,2Q7.  Purshotamdas     [1896]    21    Bom.,    23; 

'Cf.  I.  C.  A.,  s.  121.  Hochster  v.  De  la  Tour  [1853]  2  E.  & 

•  I.C.A.,  ss.  19,  19A,  64.  B.,  678  ;  Boehm  v.  Eorst  [1900]  178  U. 

'  Ibid,  s.  39.  Outter  v.  Poivell  [1795]  S.,  1,  H.  &  W.,  843. 

Smith,  L.  0.,  12th.  ed.,  1,  and  notes.  '  I.C  A.,  s.  62. 
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S.  R.  A., 
s.  35. 


(i)  Termi- 
nable 
contract. 


An  examination  of  this  section  shows  that  the  relief  of 
rescission  may  be  asked  for  in  respect  of  contracts,  whether  in 
writing  or  not,  wherever  the  Transfer  of  Property  Act  is  in  force,^ 
and  in  respect  of  written  contracts  only  in  other  places,  and  it 
may  be  asked  for  in  four  classes  of  cases.  I  will'  now  consider 
these  seriatim. 

(i)  The  contract  may  be  terminable  at  the  instance  of  the 
plaintiff,  i.e.,  it  may    reserve  a  right  to  rescind  in   his  favour.^ 
The  parties  may  stipulate  for  a  condition   subsequent,  which 
will  put  an  end  to  the  contract.     The   "excepted   risks"   of   a 
charter-party'  may  be  referred  to  as   an  illustration  in  point. 
Or  the  vendor  of  immoveable  property  may  agree  that  if  he  fails 
to  show  a  good  title  within  a   specified  period,  the  bargain  will 
be  off,*  and  so  the  purchaser  may  agree  that  if  he  makes  default 
in  the  payment  of  purchase-money  by  a  certain  date,  the  vendor 
may  deem  himself  relieved  of  his  obligations.     An  option  of 
rescission  must  be  construed  with  reference  to  the  language 
employed.     If  the  vendor  has  no  title  at  all,  he  cannot  take  shel- 
ter under  a  condition  which  entitles  him  to  rescind  in  the  event 
of  the  purchaser  making  an  objection  or  requisition  in  respect 
of  the  title  which  the  former  is  unwilling  to  comply  with.^     The 
condition  applies  only  to  an  honest  case.^     No  party  can  caprici- 
ously and  arbitrarily  refuse  to  perform  his  promise,'  ftnd,  unless 
there   is  an   express  reservation  in  favour  of  unwillingness,  the 
court  will  require  to  be  satisfied  by  the  party  seeking  to  exercise 
a  contractual   right   to   rescind,    that    he   has   done    all    that 
was   incumbent  upon   him   and  the   act  stipulated  can   not  be 
done.^     The  condition   must  be   acted  upon   bond  fide,  and   the 
occasion  for  taking  such  action  must  be  within  the  stipulation,^ 


'Act  IV.  of  1882,  ss.  1,  2,  and 
sch. 

^Morsdenv.  Sambell  [1881]  13  L.  T., 
120. 

=  Geipel  v.  Smith  [1872]  7  Q.B.,  404. 
In  the  case  of  a  contract  with  .  a 
common  carrier,  there  is  an  implica- 
tion in  favour  of  "  the  act  of  God  or 
of  the  King's  enemies."  Nttgent  v. 
Smith  [1876]  1  C.  P.  D.,  423. 

■<  Whitbread  &  Co.  v.  Watt  [1901]  I 
Ch.,  911  [1902]  1  Ch.,  835.1 

'Bouman  v.  Hylaiid  [1878]  8  Ch.  D., 


588,  590  (vendor  was  made  to  pay 
damages  for  non-performance  ) 

°  Tie  Deighton  &  Harris's  Contract 
[1898]  1  Ch.,  458,  4B3. 

'  In  re  Dames  &  Wood  [1885]  29  Ch  , 
D.,  626  ;  In  re  Starr-Bowkett  Society 
&  Sibun  [1889]  42  Ch.  D.,  375  ;  Re 
Jacksou  &  Huden  [1906]  1  Ch„  412. 

"  Page  v.  Adams  [1841]  4  Beav.,  269  ; 
Oreaves  v.  Wilson,  [1858]  25  Beav.,  290. 

»  rie  Jackson  &  Oakshott  [1880]  14 
Ch.  I).,  851;  Be  Weston  &  Thomas, 
[1907]  76  L.  J.  Ch.,  179. 
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and  if  the  right  is  once  waived,  it  cannot  be  reasserted.' 
An  adverse  judicial  decision  may  also  put  an  end  to  the 
right.^ 

(ii)  The  contract  may  be  voidable  by  the  plaintiff.  This 
voidability  may  attach  to  a  contract  ah  initio,  or  it  may  arise  by 
reason  of  the  subsequent  conduct  of  one  of  the  parties.  Sections 
19  and  19A.  Indian  Contract  Act,  show  that  when  consent 
to  an  agreement  is  caused  by  coercion,  undue  influence,  fraud 
or  misrepresentation,  the  agreement  is  a  contract  voidable  at 
the  option  of  the  party  whose  consent  was  so  caused.  I  have 
discussed  these  circumstances  in  some  detail  before,  and,  as 
they  are  matters  which  belong  to  the  general  law  of  contracts, 
a  lengthened  consideration  of  them  here  is  not  strictly  called 
for.  I  will  therefore  content  myself  with  giving  some 
illustrations.  The  general  feature  of  all  the  cases  is  that 
some  representation  has  been  made  which  has  been  acted 
upon.^  Tliis  representation  may  have  been  innocent  or  not ; 
but  if  the  consent  which  has  been  thereby  induced  is  not 
full  and  free,*  it  does  not  bind.  What,  therefore,  the  plaintiff 
in  an  action  for  the  rescission  of  a  contract  must  establish 
is  that  (a)  the  defendant  has  made  a  representation  in  regard 
to  a  material  fact,^  (b)  which  representation  is  false  and  (c) 
was  not  actually  believed  by  the  defendant  on  reasonable 
grounds^  to  be  true,  and  (d)  which  was  made  with  intent  that 
it  should  be  acted  upon,  and  that  (e)  it  was  acted  upon  by 
the  plaintiff  to  his  damage,  and  ( / )  in  so  acting  upon  it  he 
was  ignorant  of  its  falsity,  and  reasonably  believed  it  to  be 
true.'     Where,   e.g.,  the   nature  of   the  property   contracted   to 

'  2  Re  Pacaya  Rubber  Co  [1914]  1 
Ch.,542  (prospectus  containing  ex- 
pert's report. 

"  Derry  v.  Peek  [1889]  14  A.  C,  337, 
dispenses  witli  this  qualification. 
But  this  decision,  though  it  has  been 
followed  at  Allahabad  (ante  291, 
Shanto  v.  Nain  Sukh  [1901]  23  All., 
355, 358)  is  not,  strictly  speaking,  bind- 
ing on  the  Indian  courts.  Pollock, 
B',  M.  M.,  49  sqq. 

^  Sotithern  Development  Co.  v.  Silva, 
125  U.  S.,  247,  250.  Of.  Pennybacker  v. 
Laidley  [1890]  yS  W.  Va.,  624,  3  Keener, 
493. 


'  Eiinter  v.  Daniel  [1845]  4  Hare, 
420  (money  payable  by  instalments)  ; 
Smith  V.  Wallace  [1895]  1  Cb.,  385, 
390  (vendor  played  fast'  and  loose 
with  purchaser). 

2  Re  Arbil  &  Glass's  Contract  [1891] 
1  Ch.,  601. 

3  The  representation  may  be  made 
a  continuing  one  by  agreement,  and 
if  it  has  ceased  to  be  true  at  the  time 
when  a  transaction  is  entered  into  on 
its  basis,  the  contract  may  be  rescind- 
ed, Atlas  Shoe  Co.  v.  Becliard  [1906] 
10  L.  K.  A.,  N.  a,  245. 

'  I.  C.  A.,  s.  14. 


(ii)  Voidable 
contract. 


Misrepre- 
sentation. 
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be  sold  is  not  correctly  stated,'  or  the  burdens  to  which  it  is  sub- 
ject are  concealed,  the  purchaser  may  have  the  contract  annulled. 
A  may  agree  to  sell  a  field  to  B,  over  which  there  is  a  right  of 
way.  A  has  a  direct  personal  knowledge  of  this,  but  he  con- 
ceals it  from  B.  B  may  by  suit  be  relieved  from  the  contract.'' 
So,  where  an  intended  lessee  is  represented  to  be  "  a  desirable 
tenant"  when  he  is  to  the  vendor's  knowledge  iti  arrears  with  his 
rent,  the  purchaser  of  the  premises  is  entitled  to  rescission.'  In 
^Bitth^'  ^^^  ruling  case  of  Flight  v.  Booth*  certain  leasehold  premises 
were  sold  with  a  representation  (found  to  have  been  made 
innocently)  that  under  the  original  lease  "  no  offensive  trade 
was  to  be  carried  on,  and  that  the  premises  could  not  be  let 
to  a  coffee-house  keeper  or  working  hatter."  But  when  the 
original  lease  was  produced,  it  was  found  to  prohibit  the 
business  of  brewer,  baker,  sugar-baker,  vintner,  victualler,  but- 
cher, tripe-seller,  poulterer,  fish-monger,  cheese-seller,  fruiterer, 
herb-seller,  coffee-house  keeper,  working  hatter,  and  many 
others,  and  also  the  sale  of  coals,  potatoes,  or  anv  provisions. 
Tindal,  C.  J.,  held  that  there  was  such  a  material  discrepancy 
between  the  particulars  and  the  lease  as  to  entitle  a  purchaser 
to  rescind  his  contract,  and  he  was  not  bound  to  resort  to 
a  clause  of  compensation  contained  in  the  lease.*  So,  where  in 
a  sale  of  immoveable  property,  a  misrepresentation  is  made  by 
the  vendor's  solicitors  that  a  certain  deed  contains  no  unusually 
restrictive  covenant,  whereas  there  is  such  a  covenant  which 
entitles  the  tenant  in  occupation  at  any  time  (and  not,  as  is  usual, 
within  a  limited  time)  to  build  an  additional  house  as  security 

'  Hart  V.  Siraiiie  [1877]  7  Ch.  D.,  46  an  easement    known  to  the  vendor, 

copyhold  sold  as  freehold)  ;  Edwards  that  will  avoid   the  sale.     Heywoodv. 

V.  McLeay  [1815]  G.  Coop,  308   (title  Mallalieu  [1883]  25  Ch.  n.,  357;  Dunn, 

to  part  of  estate  sold  as   fee  simple,  v.  Flood,  ibid,  629. 

Aeieeti\e);  Notthingham  Patent  Brick  '  Smith  v.   Land    etc.   Corporation 

Co.  V.   Butler  [1885]   15  Q.  B.  D.   261,  [1884]  28  Ch.  D.,  7. 

affg.   16  Q.  B.  n.   778  (covenants   pre-  "  [1834]  t  Bing.  N.C,  370, 6  R.  C.  747. 

venting  use  of  land  sold  as  brickfield,  '  Misrepresentation  may  entitle  a 

not  disclosed).  person  to  rescind  a  contract,  although 

*  S.  R.   A,  s  35,  ill.  to  (a)  ;    Wilde  v.  there  is  a  clause  for  compensation, 

aibson  [1848]   1  H.  h.   C,  605,    revg.  Re  Fawcett  v.   Holmes,  [1889]  42  Ch. 

2  Y.  &  C.   Ch.,   542.   Cf.  Ashburner  v.  D.,  150.     The  purchaser  is  not  entitled 

Sewell   [1891]  3  Ch.,  405,    409.     Even  to  rescind  the  contract,  if  there  is 

where  a  sale  is  made  sulsject  to  any  a  latent  but  not  material  defect.     Be 

existing    rights    and    eastements,  if  Shepherd  v.  Croft  (1910)  1  Ch.  521. 
misleading  statement  is  made  about 
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for  the  ground-rent,  the  purchaser's  claim  for  rescission  of  the 
contract  will  be  sustained.'  But  an  innocent  misrepresentation, 
thought  Blackburn,  J,,  will  not  justify  rescission,  unless  such 
a  complete  difference  in  substance  between  what  was  supposed 
to  be  and  what  was  taken,  can  be  shown  as  to  amount  to  a 
failure  of  consideration.'  But  where  a  material  representation, 
false  in  fact,  was  proved,  the  rule  in  equity,  which  since  the 
Judicature  Act  is  the  rule  in  all  English  courts,^  did  not  require 
further  proof  that  the  party  who  made  it,  knew  at  the  time  that 
it  was  false.*  To  set  aside  a  conveyance  on  the  ground  of  in- 
adequacy of  consideration,  there  must  be  an  inequality  so 
strong,  gross  and  manifest,  that,  thought  Lord  Thurlow,  it 
must  be  impossible  to  state  it  to  a  man  of  common  sense 
without  producing  an  exclamation  at  the  inequality  of  it,^ 
Fraud,  whei-e  it  exists,  would  operate  on  the  whole  contract  Fraud, 
aind  justify  an  avoidance  in  toto,  even  where  the  contract 
is  executed.*  But  it  must  be  remembered  that  the  ignorance 
of  the  vendor  is  not  of  itself  fraud  on  the  part  of  the  pur- 
chaser, and  if  the  latter  is  enabled  to  make  an  advantageous 
bargain  by  reason  of  such  ignorance,  the  contract  will  not 
be  ordinarily  set  aside.'  "  A  purchaser  is  not  bound  by  our 
laws,"  said  Black,  J.,  "  to  make  the  man  he  buys  from  as 
wise  as  himself."  ^  We  have  already  considered  the  cases 
where  there  is  a  duty  to  speak."  But  even  where  there  is 
no  such  duty  in  law,  circumstances  may  exist  which  make 
the  purchaser's  silence  immoral  and  unjust;  and  in  such 
cases,   a  court   of   equity   will  refuse    specific   enforcement   of 


'  Andrew  v.  Aitken  [1882]   22  Ch.  °   Rawlins    v.    Wickham,    [1858]    3 

n.,  218.    In  Wauton  v.  Coppard  [1899]  TieG.  &  J.,   304.    Edivards  v.  McLeay 

I  Ch.,  92,  the  misrepresentation  was  [1818]  2  Sw.,  287. 

made  by  defendant's  agent.  '  Ante,  230  ;  Williams  v.    Spiirr  24, 

'  Kennedy  v.  Panama  etc.  Mail  Co.  Mich.,  335  (iron  ores  not  disclosed.) 

[1867]  2  Q.  B.,  580,  587.  The  limitations  of  this-unle  are  pointed 

'  Benjamin,  Sale,  441.  out  by  Lord  Eldon  in  Turner  v.  Harvey 

'  Redgrave   v.  Hurd  [1881]  20   Ch.  [1821]  Jac,  169,  178.    Bigelow,  ffraud, 

D.,  1, 12-3  (Jessel,  M.  R.).     Monorieff,  592,  79  L.  J.  K.S.  547. 

Fraud,  310,  sqq.  'Harris  v.  Tyson,  [1855]  24  Pa   St. 

'  Gwynne  v.  Heaton,  [1778]  1  Br.  Ch.,  347,  3  Keener,  563.  Cf.  Smith  v.  Beatty, 

I,  S  Keener,  506;  Summers  \.  Griffiths  2   Ired.    Eq.,   456,  40    Am.    Oec,  435, 

[1866]  35  Beav.,  27,   8   Keener,   512;  (existence  of  gold  mine  not  disclosed.) 

Butler  V.  Haskell  [1816]  4  Deaaus,  650,  '  Ante,  221-9 :  Bigelow,  Fraud,  s.  2 
2  Scott,  674. 
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an  unfair  bargain.'  "  If  a  person  comes  to  me  and  offers 
to  sell  to  me  a  property  which  I  know  to  be  of  five  times  the 
value  he  offers  it  for,  he  being  ignorant  of  his  rights  and  in  the 
belief  that  he  cannot  make  out  a  title,  while  I  know  that  he  can, 
and  I  conceal  that  knowledge  from  him,  is  not  that  a  suppressio 
veri,"  asks  Lord  Romilly,  "  which  is  one  of  the  elements 
which  constitute  a  fraud  ?"  Where  there  is  a  duty  to  disclose 
and  material  facts  have  been  concealed,  the  court  will  go  further 
and  rescind  the  agreement."  And  even  in  a  sale  "with  all 
faults,"  where  active  'steps  have  been  taken  to  conceal  defects 
in  the  object  sold,  e.g.,  a  vessel  has  been  moved  off  her  ways, 
where  she  lay  dry,  into  the  water,  in  order  to  conceal  her 
worm-eaten  bottom  and  broken  keel,  the  contract  is  liable  to 
be  set  aside.*  Wherever  a  sale  is  made  of  property  not  present, 
biit  at  a  remote  distance,  which  the  seller  knows  the  purchaser 
has  never  seen,  but  which  he  buys  upon  the  representation 
of  the  seller,  relying  on  its  truth,  then  the  representation  has 
been  said,  in  effect,  to  amount  to  a  warranty  ;  at  least,  the  seller  is 
bound  to  make  good  the  representation.^  It  will  not  be  out  of 
place  to  add  here  that  in  an  action  to  rescind  upon  the  ground  of 
fraud,  the  fraud  is  the  essential  thing,  and  while  it  must  be 
coupled  with  loss,  injury,  damage,  the  precise  amount  of  such 
damage  is  of  secondary  importance.^  It  should  also  be  noted 
that  a  person  who  is  not  a  party  in  the  fraud  may  yet  be 
answerable  if  he  is  a  partner  with  the  person  who  actually 
committed  the  fraud.' 

'  Ante,  230,  295.  Cf.  Barwick  v.  Eng-  A.  C,   1218,  6  R.  C,   777  ;  Re  Metro- 
lish,  Joint  Stock  Bank    [1867]  2  Ex.,  politan  Coal   Consumers  Assn.  [1892] 
259.  In  Boivmau  v.  Bates,  4  Am.  J)ec.,  3  Ch.,  1 ;  Lynde  v.  Anglo-Italian  Hemp 
677,  the  Kentucky  Court    set  aside  a  Spinning  On.  [1896]  1  Ch.,  176. 
sale,    where    the    purchaser    having  "  Baglehole    v.     Walters     [1811]    3 
discovered  a  valuable  salt  spring  on  Camp.,  154,  13  R.  R.,  778  ;  Schneider  v. 
a  tract,  bought  it  from  the  owner  at  Eeuth  [1813]  3  Camp.,  506,   14  R.  R., 
an    ordinary    price,     concealing    his  825  ;  Fry,  s.  876.  See  also  Shepherd  v. 
discovery.    "  One  cannot  help  admir-  Kai;i  [1821]  5  Barn.  &  Al.,  240.   Hon- 
ing the    stern  morality  of  this  deoi-  crieff.  Fraud,  353-7. 
sion,"  says   Pomeroy,  "even  it  it  be  ''Smith  y.  Richards  [1839]   13  Pet., 
not    sustained    by    the     current    of  26,    3     Keener,    539 ;     McKnight    v. 
authority,"  2   Eg.  J.,    1615.     But  the  Thompson  [1894]  58  N.  W.  R.,  453,  3 
purchaser's  conduct  appears  to  have  Keener,  637. 
been  fraudulent,  6  R.  C,  758.  °  Wainscott     v.     Occidental     Loan 

2  Summers  v.  Griffiths,  supra.  Assn.  [1893]  98  Calif.,  253,2  Scott,  729. 

^Venezttela  Ry.   Oo.v.  Kisch  [1867]  '  Reijnolds  v.  Thaller's  Heir  [1793] 

2  H.  L.,  99,  6  R.  C,  759  ;  Erlangev  v.  1  Wash  Va.,  745,  2  Scott,  745  ;   Thack- 

New  Sombrero  Phosphate  Co.  [1870]  3  rah  v.  Haas  [1886]  119  V.  S.,  499,  501. 
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of 


Undue   influence  has  sometimes  been  treated  as  a  species    Undue 
fraud.     In   any  case,    whether  exercised   by   a   respectable 


professional  man'  or  the  '  professor '  of  a  foolish  superstition,^ 
the  presence  of  such  influence  will  vitiate  a  contract.^  Where 
the  plaintiff  was  interested  under  a  will,  but,  being  a  weak  and 
improvident  person,  was  induced  by  his  uncle,  a  trustee  under 
the  will,  to  execute  a  voluntary  settlement,  this  was  set  aside 
by  the  court  upon  it  appearing  that  the  plaintiff  neither  under- 
stood fully  what  he  was  doing,  nor  appreciated  the  effect  of 
the  settlement  and  his  position  with  regard  to  the  property.' 
It  has  been  generally  laid  down  that  if  a  truslee,  acting  for 
others,  sells  an  estate,  and  becomes  himself  interested  in  the 
purchase,  the  cestui  que  trust  is  entitled  to  have  the  sale  set 
aside  and  the  property  re-exposed  for  sale.^ 

Duress  or  coercion  also  renders  a  contract  voidable.  A  Coercion, 
man  was  arrested  by  due  process  of  law,  but  a  wrong  use  was 
made  of  this  arrest  by  obliging  him  to  execute  a  conveyance, 
which  was  never  under  consideration  before.  The  Chancellor 
granted  relief.^  Where  there  is  a  threat  of  imprisonment,  the 
imprisonment  may  be  lawful  as  against  the  authorities  and  the 
public,  but  it  will  be  unlawful  as  against  the  threatener  if  he 
attempts  to  use  for  his  private  benefit  processes  provided  for 
the  protection  of  the  public  and  the  punishment  of  crime.' 

Subsequent  conduct  of  one  of  the  parties  to  the  contract    Subsequent 
...  -  1   1  1  1         conduct, 

may   also   m  some   cases   make   the   contract   voidable  at  the 

instance  of  the  other.  E.g.,  the  promisor  may  refuse  to  per- 
form or  disable  himself  from  performing  his  promise  in 
its  entirety,^  or  he  may  fail  to  perform  it  at  or  before  the 
specified  time,  in  cases  where  the   parties  intended  time  to  be 


'  "  Eiiguenin  v.  Baseley  [1807]  14  Ves., 
273, 1  Wh.  &  T.  8th.  ed. 259  (clergyman); 
Woodbury  v.  Woodbury,  141  Mass.,  329 
(physician) ;  Stout  v.  Smith,  50  Am. 
R.,  632  (attorney). 

'hyony.  Borne  [1867]  37  L.  J.  Oh., 
674,  6  R.  0.,  852  (medium  of  communi- 
cation -with  spirits  of  the  dead). 

^Becfcer  V.  Schwerottle,  141  Calif,, 
386  (confidential  relation)  ;  Bees  v.  De 
Barnardy  [1896]  2  Ch.,  437. 

"  Button  V.  Thomson  [1883]  23  Oh. 
D.,  278. 
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'  Davone  v.  Fanning  [1816]  2  John. 
Ch.,  252  ;  Doles  v.  Treeothick,  [1804] 
9  Ves.,  234,  244-5.  Distinguish  Knight 
V.  Majoribanks  [1849]  2  M.  &  G.,  10  ; 
Re  Bole's  &  British  Land  Oo's  Con- 
tract [1902]  1  Ch.,  244. 

'Nichollsr.  iVicJtoUs  [1737]  1  Atk., 
409. 

'Morse  v.  Woodworth  [1891]  155 
Mass.,  233,  3  Keener,  793  Oalusha  v. 
Sherman  [1900]  105  Wis.,  268. 

'  I.  0.  A.,  s.  39,  Ohokkalingam  v. 
Srinivasa  [1908]  19  M.  L.  J.  R„  28. 
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of  the  essence  of  the  contract.'  If  the  promisee  does  not 
acquiesce,  he  may  put  an  end  to  the  contract.  The  non- 
performance must  generally  be  of  the  substance  of  the  pro- 
mise taken  as  a  whole,^  and  the  refusal  relied  upon  must 
be  total  and  absolute,  amounting  to  a  renunciation  of  the 
contract.^  A  contract  broken  is  not  a  contract  rescinded,  and 
unless  one  of  the  parties  to  the  contract  clearly  intimates  his 
intention  not  to  perform  his  contract,  or  his  inability  to  perform 
it,  the  other  party  is  not  at  liberty  to  rescind  the  contract.*  So, 
again,  where  a  contract  contains  reciprocal  promises,  and  one 
party  to  the  contract  prevents  the  other  from  performing  his 
promise,  the  contract  Isecomes  voidable  at  the  option  of  the 
party  so  prevented,^  and  the  same  result  follows  where  the 
promisee  neglects  or  refuses  to  afford  the  promisor  reasonable 
facilities  for  the  performance  of  his  promise.^  E.  g.,  where  a 
master  workman  has  undertaken  to  teach  his  trade  to  an 
apprentice,  the  former  cannot  be  liable  for  not  teaching  the 
latter,  if  the  latter  will  not  be  taught.'  And  where  in  a  written 
contract  it  appears  that  both  parties  have  agreed  that  something 
shall  be  done  which  cannot  effectually  be  done  unless  both 
concur  in  doing  it,  the  construction  of  the  contract  is  that  each 
agrees  to  do  all  that  is  necessary  to  be  done  on  his  part  for 
the  carrying  out  of  that  thing,  though  there  may  be  no  express 
words  to  that  effect.^  In  the  event  of  default  by  either,  the 
other  may  treat  the  contract  as  at  an  end.  A  party  must 
bear  the  consequences  of  an  impossibility  created  by  himself.' 
Lastly,  a  contract  of  bailment  is  voidable  at  the  option  of  the 
bailor,  if  the  bailee  does  any  act  with,  regard  to  the  goods 
bailed,  inconsistent  with  the  conditions  of  the  bailment."  E.g.,  if 

.  '  Ibid,  s.  55.  '  Bradley  v.Bertoumieiix,  17  Victo- 
rs oolttm   Chund   v.  Schiller  [1878].  rian  L.  R.",  144,  147. 

4  Cal.,  252.  '  I.  C.  A.,  s.   53 ;   Giles  v.  Edwards 

"  Bash  Behari  v.  Nritya  Gopal  [1906]  [1797]  7  T.  R.,  181,  4  R.  R,  414. 

3  0.  L.  J.,  249,    folg.   Freeth    v.  Burr  °I,  C.  A.,  s.  67. 

[1874]   9  C.  P.,  208,  Finch,  714  ;  Mersey  '  Raymond  v.  Minton  [1863]   1   Ex., 

Steel  etc.    Co.  v.  Naylor,  Benson  &  244. 

Co.    [1884]    9  A.   0.,  434.     See    also  ^  Per    Lord  Blackburn,  Mackay   v. 

Withers    v.    Reynolds    [1831]   2    B.  &  Dick  [1881]  6  A.  C,  251,  263. 

Ad.,   882,    Kinch,  7n  ;  Ehrensperger  v.  "Pollock,  Co ».  (W.  W.).  549  n.,  550 

Anderson  [1868]  3  Ex.,   148,   158.     But  n.,    Ounga    Dei    v.    Asaram    [11)07]   4 

the  doctrine  is  vigorously  criticised  A.  L.  J.  R.,  778,  780. 

by  Prof.  Williston,  Pollock,  Con.   (W.  "I.  0.  A.,  s,  153. 

W.),  339.sqq. 
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a  horse  let  on  hire  for  riding  is  driven  in  a  carriage,  the  owner 
of  the  horse  may  at  his  option  terminate  the  bailment.^ 

It  appears,  however,  that  the  mere  failure  by  a  grantee  to  Executed 
perform  a  promise,  whicli  formed  the  whole  or  part  of  the 
consideration  inducing  an  executed  conveyance,  gives  rise  to  no 
right  of  rescission  in  the  grantor,  unless  such  promise  amounts 
to  a  condition.^  Lord  Selborne  was  of  opinion  that  to  entitle 
a  party  to  the  rescission  of  a  conveyance  after  its  completion, 
he  must  make  out  a  case  of  misrepresentation  and  fraud  or 
prove  an  error  iri  suhstantialihus  sufficient  to  annul  the  whole 
contract.^  Difficulty  has  been  felt  in  America  in  cases  where 
an  aged  person  has  conveyed  all  his  property  to  a  son  or  other 
relative,  on  the  consideration,  often  oral,  that  the  grantee  shall 
support  and  care  for  the  grantor  during  the  remainder  of  the 
latter's  life,  and  the  former,  while  retaining  the  land,  has  aban- 
doned the  performance  of  his  obligation.*  Relief  by  periodic  suits 
for  damages  has  been  deemed  inadequate,  and  some  courts  have 
decreed  cancellation  or  a  reconveyance  in  favour  of  the  grantor. 
But  the  reasons  assigned  in  support  of  such  a  decree  have  not 
been  uniform.  Some  courts  have  professed  to  proceed  on  the 
ground  of  fraud,  actual  or  constructive,^  others  have  raised  an 
implied  trust,^  and  others  again  have  treated  the  grantee's 
promise  as  a  condition  subsequent,  the  breach  whereof  gives 
a  right  of  re-entry.'  In  other  jurisdictions  the  rule  above 
stated  has  been  more  strictly  applied  and  cancellation  or  rescis- 
sion has  been  refused,  but  the  court  has  placed  the  property 
in  the  hands  of  a  receiver,  to  be  administered  primarily  for  the 
support  of  the  grantor,^  or  has  declared  a  charge  upon  the 
property  for  such  support.'  This  last  is  probably  the  least 
unsatisfactory  solution  of  the  difficulty." 

The   contracts  so  far  dealt  with    are   all   voidable.     This 

» Ibid,  ill.  '  2  Pomefoy,  Eg.  R.,  s.  686. 

'  Piedmont  Land   Improvement  Co.         '  Pittenger  v.   Pittenger,  208    111., 

V.  Piedmont  etc.  Co.,  96  Alabama,  389  ;  582  ;     Lockwood    v.     Lockwood,    124 

Chicago  T.  &  M.  B.  Co.  v.  Titteriiigton,  Mich.  627. 
31  Am.  St.  R.,  39  ;  16  Haiv.  L.  R.,  465,'        '  Grant  v.  Bell,  58  Atl.,  951. 
(Williston)  ;  4  Columbia  L.   R.   1,   265         '  Oloekey.  Glocke  [1902]   113  Wis, 

(Burdick).  303,  57  L  R.  A.,  458. 

'  Brownliev.  Campbell  [1880]  5  A.         '  Keister  v.  Ciibine,  101  Va.,  768. 
C,  916,  987  ;  Baslingapa  v.  Virupaxapa         '    Patton  v.  Nixon,  33  Oregon,  159. 
[1903]  5  Bom.  L.  R.,  392.  i°  2  Pomeroy,  Eq.  R.,  1159  n. 
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Innocent 
third  parties. 


means  that  they  may  be  good  so  long  as  not  disaffirmed  by  the 
party  who  has  the  election,  and  they  become  absolutely  good 
after  affirmation.  If  the  contract  relates  to  a  disposition  of  pro- 
perty, the  property  will  pass,  and  before  avoidance  the  guilty  party 
may  transfer  the  same  and,  if  these  transferees  are  not  parties 
or  privy  to  the  fraud  or  other  improper  act  or  conduct  which 
renders  the  first  contract  voidable,  they  may  even  acquire 
absolute  interests  and  rights  under  this  contract.'  In  such  a  case, 
equity  will  not  interfere  with  the  right  of  an  innocent  person,  and 
rescission  of  the  contract  will  not  be  decreed.^  Where  one  of  two 
innocent  parties  must  suffer  from  the  fraud  of  a  third,  the  loss 
should  fall  on  the  one  who  enabled  the  third  party  to  commit  the 
fraud .^  Where,  therefore,  a  sale  has  been  procured  by  fraud,  a 
purchaser  in  good  faith  from  the  fraudulent  buyer  will  acquire 
an  indefeasible  title"*  and  the  defrauded  seller  cannot  after- 
wards rescind.  Bat,  where  goods  have  been  obtained  not  by 
means  of  a  contract  but  through  fraudulent  pretences,  no  title, 
however  qualified,  can  pass,  and  no  disposition  of  the  property 
by  the  possessor  will  bind  the  defrauded  owner.^  Thus  a  watch- 
maker, who  has  obtained  possession  of  a  watch  under  pretence 
of  cleaning  it,  cannot  validly  pledge  it.^  The  above  principles 
are  well  illustrated  by  cases  which  have  arisen  in  England,  in 
respect  of  the  shares  of  a  company  that  a  person  has  been  in- 
duced to  take  by  misrepresentation  and  which  he  subsequently 
desires  to  give  up.  Several  such  cases  arose  out  of  the  failure 
of  Messrs.  Overend  Gurney  &  Co.,  Ltd.,  of  London,  in  1866. 
Shareholders,  who  had  been  induced  by  misrepresentation  in  a 
prospectus  to  take  shares,  wanted  to  rescind,  but  the  House  of 


'  Fry,  s.  735,  p.  321.  "Where  money 
lias  been  obtained  by  undue  influence, 
"whoever  receives  it,"  said  'Wilmot 
C.  J.,  "tnjist  take  it  tainted  and  in- 
fected with  the  undue  influence  and 
imposition  of  the  person  procur- 
ing the  gift ;  his  partitioning  and 
cantoning  it  out  amongst  his  relations 
and  friends  will  not  purify  the  gift 
and  protect  it  against  the  equity 
of  the  person  imposed  upon.  Let 
the  hand  receiving  it  be  ever  so 
chaste,  yet,  if  it  comes  through  a 
polluted  channel,  the  obligation  of 
restitution  will  follow  it,"   Bridgman 


V.  Green,  [1755]  Wilmot's  Note^  58,  64  ; 
Buguenin  v.  Baseley  [1807]  14  Ves.,  289, 1 
Wh.  &  T.,  8th.  ed.  259;  Morley  v.  Loiigli- 
man  [1893]  1  Ch„  736,  3  Keener,  848. 

'  Pollock,  Coil.  (W.  W.),  715  sqq. 

=  Bahcock  v.  Laiuson  [1880]  4  Q.  B. 
D.,  400. 

"  White  V.  Qayden  [1851]  10  C.  B., 
919.  BentJeyv.  Vilmont  [1887]  12  A. 
0.,  471,  483.  Of.  Sale  of  Goods  Act  (56 
&  57  Vict.,  o.  71.),  s.  24. 

'  HolUns  V.  Foivler  [1874-5]  7  H.  L., 
757,  795  ;  Oundy  v.  Lindsay  [1878]  8 
A.  C,  459. 

"  Baehr  v.  Clark,  88  Iowa,  318, 
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Lords  held  that,  after  an  order  had  been  made  for  winding  up 
the  business,  there  could  be  no  rescission.^  The  interests  of 
the  creditors  of  the  company,  and  of  other  shareholders,^  then 
intervene,  and  these  a  court  will  protect.  It  has  even  been  said 
that  a  shareholder  desiring  to  rescind  miist  commence  proceed- 
ings to  have  his  name  removed  from  the  register  before  a  peti- 
tion to  wind  up  the  company  is  presented.^  But  this  is  not 
necessary  where  there  is  no  contract,  e.g.,  where  an  intending 
shareholder  was  misled  into  believing  that  he  was  dealing  with 
an  old  company  and  applied  for  and  took  shares  in  a  new 
company  of  the  same  name,  he  was  allowed  to  rescind,  though 
the  winding-up  had  commenced  and  his  name  was  on  the  list 
of  contributories/ 

This  brings  me  to  the  case  where  there  is  no  contract,  Void  agree- 
where  the  agreement  is  void  or  has  proved  abortive.  Now,  the  '"®"*®' 
relief  of  rescission  is  not  confined  to  voidable  contracts.  Section 
36,  Specific  Relief  Act,  shows  that  it  may  be  granted  also  for 
"  mere  mistake."  Now,  the  presence  of  mistake,  as  we  know, 
makes  an  agreement  void,  and  not  merely  voidable.*  Strictly 
speaking,  therefore,  there  is  nothing  either  to  affirm  or  to  dis- 
affirm. But  a  voidable  contract  upon  repudiation  becomes  a 
void  agreement,  and  for  practical  purposes  there  is  not  much 
difference  if  a  court  of  equity  declares  that  an  agreement  cannot 
be  enforced,  because  it  is  void,  or  that  it  shall  not  be  enforced, 
because  the  only  person  entitled  to  enforce  it  elects  not  to  do 
so.^  Rescission  for  mistake  has  therefore  been  deemed  appro-  Mistake, 
priate  when  there  is  an  apparently  valid  written  agreement  or 
transaction  embodied  in  writing,  while,  in  fact,  by  reason  of  a 
mistake  of  both  or  of  one  of  the  parties,  either  no  agreement  at 
all  has  really  been  made,  since  the  minds  of  both  parties  have 
failed  to  meet  upon  the  same  matters,  or  else  the  agreement  or 
transaction  is   different,   with  respect  to  its   subject-matter  or 


1  OakesY.  Turquand  [1867]  2  H.  L„ 
326,  6  R.  C,  879.  This  case  proceeded 
largely  upon  the  language  of  the 
English  Companies  Act,  1862,  but 
the  principle  is  of  general  applica- 
tion. See  Burgess's  Case  [1880].  15 
Ch.  D.,  507. 


'  Re  Scottish  Petroleum  Co.  [1883] 
23  Ch.  D.,  429. 

'  Central  Klondyke  Gold  Mining,  re 
Thomson's  case'  [1898]  5  Manson,  282. 

"  International  Soc,  of  Auctioneers, 
reBailHe's  case  [1898]  1  Ch.,  110. 

'  I.  O.A.,  s.  20 

°  1  Story,  Eq.,  s.  140. 


462  BPEClflC   KEUEP. 

terms,  from  that  which  was  intended.^  The  mistake  may  be 
.  either  of  law,^  or  of  fact,  in  both  cases  the  court  granting  relief 
on  the  ground  of  want  of  union  of  minds.^  The  mistake  may- 
be common  to  both  parties*  or  confined  to  one.^  Where,  e.g.,  A 
surrenders  a  life-policy  to  B,  both  parties  supposing  the  insured  is 
living,  while  he  is  actually  dead,  the  agreement  will  be  relieved 
against.^  So,  where  A  engages  a  pleader  to  fight  a  case,  which, 
unknown  to  both  the  parties,  has  been  already  decided  in  A's 
favour,  the  pleader's  services  will  be  dispensed  with.'  Or,  A  may 
let  land  to  B  for  mining  coal,  and  the  land  contains  no  coal ;  the 
agreement  may  be  rescinded.^  Or,  the  contract  for  sale  may  relate 
to  property  which  the  vendor  does  not  own  and  does  not,  as  a 
matter  of  fact,  mean  to  sell,  but  which  the  purchaser,  being 
ignorant  of  the  vendor's  lack  of  title,  means  to  buy  ;  such  an 
agreement  will  be  set  aside.'  Or,  the  plaintiff  may  have  agreed 
to  sell  and  the  defendant  to  buy  an  extinct  thing,  both  suppos- 
ing it  to  be  existent,  and  both  ignorant  that  from  the  nature  of 
the  case,  -and  as  a  matter  of  law,  the  object  could  not  exist.^"  A 
deed  may  thus  be  nullified  in  its  inception  by  the  non-existence 
of  a  material  fact,  which,  constituted  at  once  its  inducement  and 
to'tHle^  ^^  ^^®  basis  of  the  negotiations  between  the  parties."  It  is  easy  to 
multiply  instances.  So,  again,  if  parties  contract  under  a  mutual 
mistake  and  misapprehension  as  to  their  relative  and  respective 
rights,  the  result  is  that  that  agreement  is  liable  to  be  set 
aside  as  having  proceeded  upon  a  common  mistake. ^^  Where 
;  A  believes  that  he  is  a  stranger  to  certain  property  and  agrees 
to  purchase  the  same  from  B,  who  believes  himself  to  be  entitled 
to  it,  and  it  subsequently  turns   out  that  the  property  in  reality 

■  2  Pomeroy,  Eq.  J.,  s.  870.  Co.  [1893]  153  Pa.   St.,  134,  3   Keener, 

'  Fry,  s.  '804,  pp.  348-9  ;  2  Pomeroy,  191. 

Eq.J.,   ss.   847,  849,  850.     Allcard  v.  ,    '  Cf.   Allen  v.  Hammond,  11  Peters, 

Walker  [1896]  2  Ch.  D.,  369.  63. 

';  Bigelow,  1  L.'  Ci.  R  ,  300.     Trigg  v.'  '  Fritsler  v.  Robinson,  70  Iowa,  500. 

Read,  5  Humph.,  529  (bill  for  specific  =  Crow  v.  Lewin  [1884]  95  N.  Y.,  423, 

performance  of    contract  of  resois-  3  Keener,  293. 

sion).  '"  Blakeman  v.  Blakeman    [1872]    39 

■•  Torrance  v.  Bolton  [1872]  14  Eq.,  Con.,  320,  3  Keener,  75  (right  of  way 

124.  extinguished  by    reason  of  union  of 

'  Adam  v.  Neiubigging  [1881]   13  A.  dominant  and  servient  estates). 

C,   308;   Wilding  V.  Sanderson  [1897]  "  Griffith  v.  Sebastian  County  [1886] 

2   Oh.,    534,  550  ;    Jawahir  Singh  v.  49  Ark.  24,  3  Keener,  220. 

Arjun  [1904]  8  O.  C.  1.  "  Per    Lord    Westbury,    Cooper    v. 

"  Riegel  v.  American  Life  Insurance  Phibbs  [1867]  2  H.  L.,  149. 
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already  belongs  to  A  and  it  does  not  belong  to  B,  there  is  a 

mutual  mistake  of   fact  and  the  contract  cannot   stand.'     Such 

a  case  is  different  from   that  of  "any  other  purchase  in  which 

the  vendor  turns  out  to  have  no  title,"  ^  and  Mr.    Collett  acutely 

suggests  that  in  every  sale  of   property  by  A  to  B  there  must  be 

taken,  to  be  present,  as  inherently  essential  to  the  notion  of  such 

a  contract,  a  mutual    assumption  that  the  thing  is  not  already 

B's   property.'     If  it  is,  there   is  clearly  a  total   failure   of   the 

supposed  subject-matter  of  the  transaction,  which.  Sir  F.  Pollock 

thinks,  may  even  be  regarded  as  "  legally  impossible."  ^     Where 

there   is  a  common  mistake,   it  may  be  relieved  against  in  the 

same  way  as  fraud,  even  where  the  contract  has  been  completed.^ 

And,  where  a  mistake  of  fact  may  be  a  ground  of  relief,  if  it  has    Means  of 

actually  been  made,  the  plaintiff  may  apparently   rely   upon  it,    i^io'^ledge. 

even  though  lie  had  the  means  of   knowledge.*     If  a   deed   has 

beea  signed  through  a  mistaken,  but  not  negligent,   belief   that 

it   was   a    lease,    whereas    it   was   a   transfer   of    a    mortgage 

debt  and  the  securities  therefor,  the  deed   may  be  adjudicated 

void.'     So,  where  the  garden  of   a  house   sold    is   described   as 

'inclosed  by  a  rustic  wall  with    a  tradesman's   side   entrance,' 

ajid  it  turns  out  that  the  wall  is  no   part   of  the  property   sold 

■'  Cooper  V.  P^^tbb.s.  supra ;  Bingham  been  obtained  had  been  led  into  his 
V.  Bingham  [1748]  1  Ves.,  126  Daniel  mistake  of  the  law  by  the  other 
\.  Sinclair  [1881]  6  A.  C,  181.  Cf.  Jor-  party"  (3  Keener,  41).  ,'  In  general, 
dun  V.  Hteven's  [1863]  51  Maine,  78,  equity  will  interfere  to  prevent 
3  Keener,  38,  In  which  case  the  right  the  unjust  enrichment  of  one  party 
to  relief  in  the  event  of  a  mistake  of  and  the  unjust  impoverishment  of 
law  was  carefully  examined,  and  it  the  other,  whether  caused  by  mis- 
was  suggested  that,  though  "  gene^  take  of  law  or  by  mistake  of  facts, 
rally,  as  between  the'  parties,  a  mis-  but  the  hardship  resulting  frotp  mis- 
take of  law  has  as  equitable  a  claim  take  of  law  naust  be  so  marked  as  to 
to  relief  as  a  mistake  of  fact,"  yet  in  outweigh  the  practical  danger  of 
nearly  all  cases  wh<'re  relief  had  been  allowing  a  defendant  to  plead  that 
granted,  two  additional  facts  had  he  was  mistaken  as  to  the  law."  17 
been -fouricl,  viz.,  (I)  a  marked  dis-  Harv.  Ij.  R.,  138.  Query,  Suhiban  y. 
parity  in  the  position  and  intelligence  Madho  Lai  [1907]  4  A.  L.  J.,  198. 
bf  the  parties  and  (2)  'undue  in-  '  Stewart  v.  Steivart  [1838]  6  CI. 
flnence '  on  the  one  side  and  '  undue  &  F.,  911.  Cf.  Sears  \.  Lelaitd,  145 
confidence '  on  the  other.  Said  Jlavis,  Mass.,  277. 
J. :  "  When  property  has  been  obtain-  '  S.  B  ,  4th.  ed.  278. 
ed  under  such  circumstances  and  by  '  Pollock,  Con.  (W.  W.)  615. 
such  means,  courts  of  equity  have  '  Jones  v.  Clifford  [1876]  8  Ch.  D., 
never  hesitated  to  compel  its  restora-  793  (Hall,  V.  C.). 

tion,  though   both  the  parties  acted  "  Willmott  v.  Barber  [1880]  15   Ch. 

under  a  mistake  of  the  law.  And  there  J).,  96.  2  Pomeroy,  Eq.  J.,   s.  856  ;  ante, 

wolild   be  still  stronger  reasons  for  336. 

granting  relief  in  such  a  ease,  if  the  '  Pavell  v.  Wright  [1891]  64   L.  T., 

party,  from  whom  the  property  had  85. 
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Substance 
of  contract. 


Extrinsic 


and  the  entrance  is  used  only  by  sufferance,  the  court  will 
rescind  the  contract.'  If,  in  a  case  of  unilateral  mistake  of 
fact,  there  are  circumstances  of  hardship  present,  a  court  of 
equity  will  the  more  readily  interfere.  Such  was  the  unreport- 
ed case  of  Morshead  v.  Frederick,  referred  to  by  Lord  St. 
Leonards.^  There  a  house  was  sold,  which  was  liable  to  two 
rents,  payable  to  two  different  parties,  and  the  plaintiff  pur- 
chased and  paid  for  it  on  the  calculation  of  its  value  as  liable 
to  only  one,  the  smaller,  rent.  The  mistake  was  entil-ely  the 
purchaser's,  but  as  he  had  thereby  been  induced  to  pay  an 
unreasonable  price,  the  contract  was  rescinded  on  his  suit. 
But  there  will  be  no  relief  unless  the  mistake  be  one  which 
really  touches  the  substance  of  the  contract,^  its  existence  or 
non-existence  is  intrinsic  to  the  transaction.*  Rescission  may 
not  be  granted  for  a  mistake  on  a  mere  collateral  matter,  even 
though  mutual,  especially  when  the  sources  of  information  are 
open  to  both  parties  alike.* 

"  There  are  many  extrinsic  facts  surrounding  every  busi- 
ness transaction,''  says  an  American  judge,  "  which  have  an 
important  bearing  and  influence  upon  its  results,  some  of  them 
are  generally  unknown  to  one  or  both  of  the  parties,  and  if 
known  might  have  prevented  the  transaction.  In  such  cases, 
if  a  court  of  equity  could  intervene  and  grant  relief,  because  a 
party  was  mistaken  as  to  such  a  fact  which  would  have  prevent- 
ed him  from  entering  into  the  transaction  if  he  had  known  the 
truth,  there  would  be  such  uncertainty  and  instability  in 
contracts  as  to  lead  to  much  embarrassment.  As  to  all  such 
facts,  a  party  must  rely  upon  his  own  circumspection,  examina- 
tion, and  inquiry  ;  and  if  not  imposed  upon  or  defrauded,  he 
must  be  held  to  his  contracts.  In  such  cases,  equity  will  not 
stretch  out  its  arm  to  protect  those  who  suffer  for  the  want  of 
vigilance."^ 


'Brewer  v.  Brown  [1885]  28  Ch. 
D.,  309. 

'  Sugden,  V.  &  P.,  120. 

'  North  V.  Pcrcival  [1898|  2  Ch., 
131-2.  Grymes  v.  Sanders  [1876]  93 
U.  S.,  55,  3  Keener,  178.  Of.  C.  P.  C, 
sch.  iv,  form  99 ;  Act  V  of  1908,  App. 
A,  no.  34. 


'  Beach,  Mod.  Eq.,  ss.  52-3 ;  Kowalke 
V.  Milwaukee  Ry.  Co.  [1899]  100  Wis., 
472,  2  Scott,  603. 

'  Sample  v.  Bridgforth,  72  Miss., 
293. 

'Per  Earl,  J.,  Dambmann  v.  Schul- 
ting  [1878]  75  N.  Y.,  55,  3  Keener, 
207 ;  Chicago    Ry.    Oo.    v.    Willcox 
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(iii.)    The    contract    may    be    unlawful    for    causes    not    (iii)  Unlaw- 
apparent  on  its  face,  and  the  defendant  more  to  blame  than  the 
plaintiff.' 

I  have  so  far  been  considering  the  case  of  an  innocent 
plaintiff.'    But  there  are .  cases  where,  upon   grounds  of  public 
policy,  equity  may  even  aid   one   whose   own   conduct  has   not 
been  free  from  taipt.     A  person  may   have  participated  in  an 
unlawful  transaction  and  yet  may  be  relieved  because  of  "  neces- 
sity of  supporting  the  public  interests  of  public  policy,   however 
reprehensible   the  acts  of  the  parties, may  be,"^     Every  agree- 
ment, the  object  or  consideration  of  which  is  unlawful,  is  void.^ 
"No  polluted  hand  shall  touch  the  pure  fountains  of  justice," 
said  Wilmot,  C.  J-.^and  the  familiar  maxim,  in  pari  delicto  potior 
est  conditio  possidentis,  simply   means   that  the   law  leaves  the 
parties  exactly  where  they  stand.^     Courts  are  not  organised   to 
enforce  the  saying  that  there  is  honour  among  law-breakers,  and 
the  desire  to  punish  must  not  lead  to  a  decision  establishing  the 
doctrine  that  law-breakers  are  entitled  to  the  aid  of  courts  to 
adjust  differences   arising   out  of,   and  requiring  an  investiga- 
tion of,  their  illegal  transactions.^     But  it  is  easy  to   conceive 
of  agreements,  the  direct  object   of  which  is    quite   innocent; 
but  the   design   of   which   is   the   furtherance  of   an  unlawful 
purpose.     In  such  a  case,  the  question  of   the  intention  of  the 
parties  becomes  relevant.     If  both   parties   are  aware  of  this 
design  and  purpose,  no  court  will  have  anything  to   do  with 
the  agreement.   It   is  void.'     If  one  of  the  parties  is   ignorant 
of  .  Such   design   and   purpose,   it   is   voidable   at  bis  option,  if 
executory,   and,   upon    becoming   aware   of   the  same,  he   may 
repudiate  it.^     Such  a  case  may  be  treated  as  one  under  clause 
ra),  section  35,  Specific   Relief  Act,  for  the  plaintiff  is  innocent, 

[1902]    116   Fed.,  913,    2    Scott,    609  L.O.,  12th  ed.  412. 

(mistake  in    prophecy).     Cf.    Stein-  '  Atwood  v.  Fisk  [1869]   101   Mass., 

meyer    v.  Hchroeppel  [1907]   10  L.  R.  36.S,  2  Scott,  793. 

A.,  N.  8.,  114  (mistake  in  adding  up  '  Per  Po\lett,C.  3.,  Leonard  v.  Poole 

flgnres.)  [1899]  114  JN.  Y.,  371,  2  Scott,  789. 

*S.  R.  A.,  s.  35  (b.)  '  Pearce  v.  Brooks  [1866]  I  E;x.,  213, 

'  Bosaitquett    v.    Dashwood     [1734]  Finch,  620  (brougham  knowingly  lent 

Cas.  Temp.  Talbot,  37,  40-1 ;   1  Story,  on  hire  to  prostitute  i. 

Eg.,  s.aOO.  'Cowan   v.  Milbmini  [1867]  2   Ex., 

'I.e.  A.,  s.  23.  230  (rooms  let  for  delivery  of  lectures 

'  Oollins  V.  Blantern  [1767]  1  Smith,  on  subject  forbidden  by  statute). 

69 
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in  pari 
delicto. 


But  a  third  class  of  cases  may  occur  where  the  plaintiff  is  neither 
wholly  innocent  nor  wholly  guilty.  He  may  have  acted  under 
circumstances  of  oppression,  imposition,  hardship,  undue 
influence,  or  great  inequality  of  condition  or  age,  so  that  his 
guilt  may  be  far  less  in  degree  than  that  of  his  associate  in  the 
offence.^  In  such  a  case,  the  parties  are  not  in  pari  delicto,  and 
the  court  in  the  exercise  of  its  discretion  may  interfere.  As  an 
illustration  in  point,  I  will  refer  to  the  well-known  case  of 
Atkinson  v.  Denhy}  There  a  debtor  had  offered  a  composition 
of  five  shillings  in  the  pound  to  his  creditors.  One  of  them 
refused  to  accept  this  unless  he  was  paid  something  more.  The 
debtor  paid  him  £  50  more,  whereupon  he  executed  the  compo- 
sition-deed. The  debtor  subsequently  sued  to  recover  this 
amount  as  paid  under  oppression  and  in  fraud  of  the  other  cre- 
ditors. The  claim  was  decreed.  The  Court  of  Exchequer 
Chamber  said,  "  It  is  true  that  both  are  in  delicto,  because  the 
act  is  a  fraud  upon  the  other  creditors,  but  it  is  not  pa?-  delictum, 
because  the  one  has  the  power  to  dictate,  the  other  no  alterna- 
tive but  to  submit."  ^  So,  where  an  attorney  induces  his  client, 
a  Hindu  widow,  to  transfer  property  to  him  for  the  purpose  of 
defrauding  her  creditors,  as  the  parties  are  not  equally  in  fault, 
the  widow  may  have  the  instrument  of  transfer  rescinded.* 
Knight  Bruce,  L.  J.,  stated  the  doctrine  of  equity  thus : 
"  Where  the  parties  to  a  contract  against  public  policy,  or  illegal, 
are  not  in  pari  delicto  (and  they  are  not  always  so),  and  where 
public  policy  is  considered  as  advanced  by  allowing  either,  or  at 
least  the  more  excusable  of  the  two,  to  sue  for  relief  against  the 
transaction,  relief  is  given  to  him."  ^  A  plaintiff  m&y  therefore 
have  a  contract  rescinded  where  it  is  prima  facie  not  unlawful, 
where  he  is  in  a  position  to  allege  and  prove  extenuating  circum- 
stances, and  the  defendant  has  been  more  to  blame  than  him- 
self,^ and   where   the   interests   of  third  persons  require  that  it 


1  1  story,  Eq.,  s.  300. 

'  [1860]  6  H.  &  N.,  778, 7  H.  &  N.,  934. 

'  C!f.  Williams  v.  Hedley  [1807]  8  Bast, 
378,  9  R,  R.,  473.  ,  Distinguish  Wilson 
V.  Ray  [1839]  10  A.  &  B.,  82.  50  R.  R., 
341. 

'  S.  R.  A.,  s.  36,  ill.  of  (b). 


'  Beynell  v.  Spvye  [1852]  1  DeG.M. 
&  G.  660.  679,  Osborne  v.  Williams, 
[1811]  18  Ves,379. 

°  Hari  Balkrishna  v  Naro  Moresh- 
var  [1893]  18  Bom.,  342  ;  Tamaraaherri 
V.  Maranat  [1881]  3  Mad.,  215. 
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should  be  set  aside.^  Public  policy  requires  that  those  who 
violate  the  law  must  not  apply  to  the  law  for  protection.^  But 
when  the  immediate  and  direct  effect  of  an  estoppel  in  equity 
against  relief  to  a  particular  plaintiff  might  be  to  effectuate  an 
unlawful  object,  or  to  defeat  a  legal  prohibition,  or  to  protect 
a  fraud,  such  an  estoppel  may  well  be  regarded  as  against 
public  policy.^ 

The  law  on   the   subject  has  been  thus  summarised  by    Malum  pro- 

HlOlrZUjll    OP 

an  American  judge  :  "  The  cases  in  which  the  courts  will  give  in  se. 
relief  to  one  of  the  parties  on  the  ground  that  he  is  not  in  pari 
delicto,  form  an  independent  class,  entirely  distinct  from  those 
cases  which  rest  upon  a  disaffirmance  of  the  contract  before  it  is 
executed.  It  is  essential  to  both  classes  that  the  contract  be  mere- 
ly malum  prohibitum.  If  malum  in  se,  the  courts  will  in  no  case 
interfere  to  relieve  either  party  from  any  of  its  consequences. 
But  where  the  contract  neither  involves  moral  turpitude  nor 
violates  any  general  principle  of  public  policy,  and  money  or 
property  has  been  advanced  upon  it,  relief  will  be  granted  to 
the  party  making  the  advance  (1)  where  he  is  not  in  pari  delicto  ; 
or  (2)  in  some  cases  where  he  elects  to  disaffirm  the  contract 
while  it  remains  executory.  In  cases  belonging  to  the  first  of 
these  classes,  it  is  of  no  importance  whether  the  contract  has 
been  executed  or  not ;  and  in  those  belonging  to  the  second 
it  is  equally  unimportant  that  the  parties  are  in  pari  delicto.'"^ 
The  door  of  the  court  should  not  be  closed  against   one   seeking 

'  W.  V.  B.  [1863]  31  L.  J.  Ch.,  755,  minis  to  another,  held  to  be  neither 

32  Beav,,  574.    Pollock,  Con.   (W.  W.),  fraudulent  nor  prohibited,   by  law). 

505.  Where   illegal  purpose  has  been  con- 

'  Benyon  v.  Nettlefold   [1850]  3  M.  summated  and    defendants  have    in 

&  G.,  102,  2  Scott,  776  (Truro,  L.  0.).  hand  a  thing  of  value  which  does  not 

Kahn  v.   Walton  [1889]  46  Ohio,  195.  belong  to  them,   the  court  may  aid 

.  The  true  test  to  determine  whether  plaintiff,    Planter's    Bank   v.     Union 

plaintiff    is  in  pari  delicto  is,     says  Bank  [1872]  16  Wall.,  483,  499  ;  Sharp 

Mellor,  J.,  "  by  considering  whether  v.  Taylor  [1849]  2  Ph.,  801. 
the  plaintiff  could  make  out  his   case,         ^  Per  Seldon,  J.,   Tracy  V;  Talmage, 

otherwise  than  through  the  medium  14  N.  Y.,   162,   181 ;  St.  Lotiis  B.  Co. 

and  by  the  aid  of   the  illegal  tran-  v.   Terre  Bante  R.  Co.,  145  U.  S.,  407. 

saction,"  Taylor  v.  Chapter  [1869]  4  2    Pomeroy,  Bq.    J.,  ss.    934-42.    In 

Q.  B.,  309,  314  ;  Sampson  v.  Shaer,  101  Ayerst  v.  Jenkins  [1873]   16  Bq.,  276, 

Mass.,  145, ;  3  Keener,  869  n. ;  Keener,  relief  was  refused,  as   contract  had 

Quasi-Contracts,  274-5.  been  entirely  executed.  The  distinc- 

,'  Per    Lord    Selborne,     Ayerst    v.  tion  between  mahim  prohibitum,  and 

Jenkins  [1873]     16    Bq.,  275,    283,    3  mahtmiw  se  has  been  sometimes  repu- 

Keener,  857   (voluntary  gift   of  part  diated.  See  Pullmon  Palace  Car  C/O.  v. 

of  his  property  by  one  particeps  cri-  Central  Transportation  Co.,  infra. 
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to  extricate  himself  from  an  unlawful  connection,  provided 
relief  is  sought  without  delay,  and  before  the  contract  is 
executed,  or  other  persons  have  irrevocably  acted  in  reliance 
upon  its  supposed  legality.' 

(iv)  Breach  (iv)  A  decree   for  specific  performance  of   a  contract  for 

""  ^'  sale  or  lease  may  have  been  made,  and  the  purchaser  or  lessee 
may  subsequently  have  made  default  in  payment  of  thepurchase- 
inoney  or  other  sums  which  thfe  court  has  ordered  him  to  pay.' 
Here  the  vendor  or  lessor  may  take  advantage  of  a  breach  after 
judgment,  and  ask  for  rescission  of  the  contract.  But  the  court 
must  be  satisfied  that  there  has  been,  ifirst,  the  usual  decree  for 
specific  performance  and,  next,  default  by  the  purchaser,  before 
it  will  grant  rescission.^  In  England,  a  motion  to  rescind  is 
generally  made  in  the  same  cause,^  and  the  defaulting  pur- 
chaser loses  his  deposit,^  and  may  be  directed  to  pay  the  vendor's 
costs.®  Unless  there  has  been  a  positive  refusal  to  complete  the 
contract,  a  final  period  of  grace  may  be  granted  to  the  defaulter,' 
and  the  court  may  assess  and  award  damages  caused  to  the 
party  moving  for  rescission  by  reason  of  the  breach.^  The 
principle  upon  which  the  English  courts  act  is  that  the  court 
being  once  seised  of  the  litigation,  any  orders  touching  tlie  same 
subject-matter,  even  after  decree,  ought  to  be  made  in  the 
same  suit ;  and  I  agree  with  Mr.  Collett  that  this  is  in  all  cases 
the  better,  because  the  more  convenient,  more  speedy  and  more 
economical,  procedure.^     It  is  probable  that   the   Indian   legis- 

S.  R.  A.  lature  when  it  enacted  clause  (e,  of  section  35  in  three  para- 
graphs, had  the  same  practice  in  mind  and  intended  to  adopt  it. 
But  I  cannot  congratulate  them  on  the  language  wliich  they 
have  used,  and,  as  our  courts  have  to  interpret  the  actual  words' 
used  and  not  to  rectify  the  enactment  in  accordance  with  an  . 
intention  faultily  expressed,  the  Indian  practice  is  bound   to   be 

'  McCatcheon  v.   Merz  Capsule  Go.  151. 

[18961   71   Fed    R.  787,  3  Keener,  884.  °  Hiitchins  v.   Bumphreys  [1885]  54 

About  contracts  ultn  vires,  see  Pull-  h.  3.  Cli.,  650. 

mail   Car  Co.  v.    Central    Trnnsport  '  Foligno  v.  Martin  [ '  853]  16  Beav., 

Co.  [li)94]  65   Fed.  R.,  158,  3  Keener,  686  ;  Hel'ty  v.  Schroder  [1879]   12  Ch. 

870,  I).,  666. 

=  S.  R.  A.,  s.  35  (c.)  ;  Fry,  s.  1170.  =  Watsony.  Cox  [1873]   IB  Eq.,  219  ; 

s  Stone  V.  Smith  [1887]  35  Ch.  D.,  Jeffery,  v.  Stewart  [1899)  80  L.  T.,  70 

188.  (explg.  Henty  v.  Schroder,  supra). 

'  Fry,  s,  1173,  p,  5^5.  °  Collett,  4th.  ed.  281.  Consider  Act 

'Ifunn-v.  Vere[1871]  19W.R,  (Bog,),  V.  of  1908,  ss.  148,  151. 
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both  cumbrous  and  anomalous.  As  I  apprehend  the  meaning  of 
those  three  parngraplis,  tlie  result  seems  to  be  tliis  : 

Suit  No.  1  is  brouglit  for  specific  performance  of  a  contract 
for. sale  or  for  lease  of  immoveable  propertj',  tlie  pecuniary 
consideration  of  which,  or  at  least  a  part  tbereof,  still  remains  to 
be  paid.  The  plaintiff  may  be  eitlier  the  vendor  or  lessor,  or 
the  vendee  or  lessee.  The  plaintiff  may  have  also  asked  for 
damages,^  and  further  prayed,  in  the  alternative,  that  if  the 
court  does  not  think  proper  to  decree  a  specific  performance,  it 
may  direct  the  contract  to  be  rescinded  and  cancelled.^ 
Suppose  the  first  prayer  is  granted  and  a  decree  is  made  for 
specific  performance,  which  directs  that  by  a  certain  date  the 
purchaser  or  lessee  shouhl  pay  up  the  purchase-money  or  some 
other  sums  that  the  court  deems  the  vendor  or  lessor  entitled 
to  receive.  Novr,  if  such  money  is  not  paid  within  due  date,  tbe 
decree  may  be  executed  in  the  manner  provided  by  tiie  Code  of 
Civil  Procedure,  if  capable  of  execution,  but  no  further  proceed- 
ing can  be  taken  in  the  cause  on  tlie  regular  side,  except  in  one 
case.  This  is  when  the  purchaser  or  lessee  is  shown  to  have 
been  in  possession  of  the  subject-matter  at  the  time  the  suit  was 
instituted.  If  the  court  finds  that  such  possession  was  wrongful, 
then,  in  tlie  event  of  the  decree  not  being  complied  with,  the  court 
may,  in  its  discretion,  with  proper  regard  to  the  justice  of  the 
case,  make  a  second  order  in  the  suit  rescinding  the  contract 
either  as  a  whole  or  only  in  part,  so  far  as  the  party  in  default 
is  concerned. 

But  liberty  is  reserved  to  the  vendor  or  lessor,  in  the  event 
of  the  decree  in  suit  No.  1  not  being  complied  with  by  the  due 
making  of  the  paj'ment  it  directs,  to  bring  a  fresh  suit.  In  this 
suit  No.  2,  tlie  vendor  or  lessor  may  pray  Judgment,  first,  for 
rescission  of  the  contract,  and,  secondly,  for  any  rents  and  profits 
received  by  the  defendant-purchaser  or  lessee,  but  tiiis  only  if  at 
the  time  the  purchaser  or  lessee  is  in  possession  of  the  subject 
matter  of  the  contract,  and  the  court  finds  that  such  possession  is 
wrongful.  So  the  whole  matter  of  litigation  may  be  disposed  of 
once  for  all  in  suit  No.  1  only  in  one  contingency,  viz.,  where 

1  S.  R.  A.,  s.  19  ;  ante,  537.  ^  Ibid,  s.  37. 
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the  purchaser  or  lessor  has  already  taken  wrongful  possession  of 
the  property  contracted  to  be  sold  or  let,  and  the  contract  may 
be  then  set  aside  either  altogether  or  partially.  But  a  second 
suit  for  rescission  may  be  brought  whenever  there  is  default 
on  the  part  of  the  purchaser  or  lessor  in  complying  with  the 
terms  of  the  decree  regarding  payment  of  any  sums  made  pay- 
able by  it,  and  if,  apparently  since  the  institution  of  the  first 
suit,  he  has  taken  wrongful  possession  of  the  land  or  premises 
in  question,  the  plaintiff  may  also  ask  for  a  subsidiary  relief 
regarding  the  mesne  profits.'  But,  where  a  second  suit  is  brought, 
there  may  be  a  question  if  the  plaintiff  may  have  a  decree  for 
partial  rescission.  The  Calcutta  High  Oourt  has  ruled  that  a 
plaintiff  under  Chapter  IV,  Specific  Relief  Act,  has  no  right  to 
sue  for  rescission  in  part ;  he  must  seek  to  have  the  whole  con- 
tract set  aside.^  But,  surely,  a  court  can  make  such  a  decree  as 
the  justice  of  the  case  may  require,  and  is  not  bound  by  the 
terms  of  the  prayer  for  relief  in  the  plaint. 

I  have  now  disposed  of  the  four  classes  of  cases  where  res- 
cission may  be  applied  for,  and  I  will  now  lay  before  you  some 
general  considerations.  As  a  general  rule,  it  has  been  said  res- 
Bestitutioiii  cission  must  be  accompanied  by  restitutio  in  integrum.^  The 
m  eg)  urn.  maxim  of  equity  is  plain,  he  who  seeks  equity  must  do  equity, 
and  "  the  court  proceeds  on  the  principle  that,  as  the  ti'ansac- 
tion  ought  never  to  have  taken  place,  the  parties  are  to  be  placed, 
as  far  as  possible,  in  the  situation  in  which  they  would  have 
stood  if  there  had  never  been  any  such  transaction.'"*  "You 
cannot  both  eat  your  cake  and  return  your  cake,"  said  Cromp- 
ton,  J.^  This  principle  of  elementary  justice,  which  is  fully  • 
recognised  in  sections  64,  65  and  75,  Indian  Contract  Act,  was 
thus  formulated  by  Lord  Blackburn  :  "  No  man  can  at  once 
treat  the  contract  as  avoided  by  him,  so  as  to  resume  the  pro- 
perty which  he  parted  with  under  it,  and  at  the  same  time  keep 

'  Collett    seems    to  take  a  similar  it  is  able  to  put  those,  against  ■whom 

■view  too,  S.  R.,  4th.  ed.  280-2.  it  is  asked,  in  the  same  situation  in 

*  Inder  Pershad  v.  Campbell  [1881]  livhieh  they  stood  ■when  the  contract 

7  Cal.,  474.  ■was  entered  into." 

'  Western  Bunk  of  Scotland  V.  Addie  'Per  Hunt,  J.,  Neblett  v.  Moc/ar- 

[1867]  1  Sc.  &  D.,  145,  per  Lord  Oran-  land,  92  U.  S.,  101. 

■worth:    ^'Restitutio  in  integrum  can  ^  Clarke  v.  Dickson,  [1859]  El.  B.  & 

only  be  had  where  the  party  seeking  E.,  148,  152, 
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the  money  or  other  advantages  which  he  has  obtained  under  it."^ 
Restitution,  it  may  be  added,  does  not  mean  merely  the  disgorg- 
ing of  benefits  obtained  by  mis-statements  ;  it  includes  indem- 
nity against  all  liabilities  contracted  under  or  created  by  the 
agreement.^ 

There  can  therefore  be  no  rescission  of  a  contract,  which 
has  been  partly  or  wholly  performed,  unless  substantial  res-  impracti- 
toration  is  possible.  This  impossibility  of  restoration  to  statu 
quo  ante  may  be  due  to  physical  causes,  as  where  the  subject- 
matter  of  the  contract  is  destroyed.^  Or,  it  may  arise  by 
operation  of  law,  as  where  the  said  subject-matter  is  trans- 
ferred for  value.*  Or,  lastly,  it  may  be  justified  upon  equit- 
able grounds,  as  where  innocent  parties  acquire  interest 
in.this  subject-matter,  subsequent  to  the  contract,  but  prior  to 
its  affirmance.^  A  contract  that  has  been  once  affirmed,  after 
full  Inowledge  of  the  facts,  cannot  afterwards  be  cancelled.® 
It  has  been  said  to  be  "  a  distinct  principle  of  public  policy 
that  all  that  justice  or  equity  requires  for  the  relief  of  a  party 
having  such  cause  to  impeach  a  contract  is  that  he  should 
have  but  one  fair  opportunity,  after  full  knowledge  of  the 
rights,  to  decide  whether  he  will  affirm  and  take  the  benefits 
of  the  contract,  or  disaffirm  it  and  demand  the  consequent 
redress.'"  Accordingly,  where  the  party  entitled  to  rescind 
takes  the  benefits  of  the  contract  or  exercises  dominion  over  its 
subject-matter,  or  does  any  other  act  inconsistent  with  an  inten- 

1  Clough  V.  London  &  N.  W.  Ry.  Co.  to  the  party's  own  act,  Clarke  v.  Dick- 
[1871]  7  A.  C,  360.  Cf.  T.  P,  A.,  s.  35  ;  son,  supra,  155,  Cf.  Urquhart  v.  Mac- 
Sinaya  Pilaiv.Munisami  Ayyan  [1898]  pherson  [187.8]  3  A.C.,  831,  But  it  is 
22  Mad.,  289  ;  Te/pal  y.  Oanga  [1902]  not  easy  to  see  why  impossibility 
25  AH.,  59.  See -also  Suhba  v.  Deva  brought  about  by  act  of  a  third  party, 
Shetti  [1894]  18  Mad.,  126.  or  even  of  God,  should  have  a  different 

2  NewMgging  v.   Adam  [1886]   34   Ch.  result.     Fry,  s.  746,  p.  326. 

n.,  582,.affd.  13   A.O.,  308;   Moncrieff,  '  Kingsford  v.  Merry  [1856]  11.  Ex., 

Fraud,  17-20,  220.  577,  and  other  cases  cited,  ante  408-9. 

'  Pothier,  Contrat  de  Vente,  s.   348.  °  Oakes  v.  Turquand,  supra. 

a.  Clarke  y.  Dickson,  supra  (partner-  °  Campbell  y.  Fleming  [1834']  I  A.  &E., 

ship  on  cost-book  principle  converted  40  ;  Clough  v.   London  &  N.W.  By.  Co., 

into  joiut-stock  corporation,  and  being  supra,  34.  As  to  oonflrmation  of  fraud, 

wound  np) ;  Western  Bank  of  Scotland  see  Morse  v.  Royal  [1806]  12  Ves.,  355, 

y.  Addie,  supra  (unincorporated  bank-  373  ;  Moxon  v.  Payne  [1872]  8  Ch.  Ap., 

ing  company  converted  into  incorpo-  881. 

rated  company,  in  course  of  winding  '  Per   Choate,    D.  J.,  Emma    Silver 

up).     Burgess's  Cose  [1880]  15  Ch.,  507,  Min.  Co.y.  Emma  8.    M.    Co.   of  New 

609.   Crompton,  J.,  thought  that  the  .York,  7  Fed.,  401 ;  2  Pomeroy,  Bq.  B., 

doctrine  was  limited  to  cases  where  s.  687.    Bigelow,  Fraiid,  436. 
the  impossibility  could  be  attributed 
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tion  to  rescind,'  after  knowledge  oE  the  facts,  the  court  may 
presume  a  ratification..  Tiiere  may,  e.g.,  be  receipt  or  payment 
of  purchase-money,^  or  collection  of  rents,^  or  work  done  upon 
the  property  which  makes  restitution  difficult,  if  not  impossible,* 
The  conduct  of  the  party  misled,  even  without  knowledge  of  all 
the  facts,  may  sometimes  lead  to  the  same  result.*  A  purchaser 
of  immoveable  property,  who  has  taken  possession,  has  accordr 
ingly  not  been  allowed  to  maintain  an  action  to  recover  his 
deposit.^  The  rule,  however,  has  no  application  to  a  case  where 
a  person  agrees  to  teach  another  a  certain  thing,  and,  after 
beginning  the  course  of  instruction,  refuses  to  proceed  further^ 
whereupon  the  other  party  treats  the  contract  as  rescinded,  and 
brings  a  suit  to  recover  the  amount  which  he  has  paid  under  the 
agreement.' 
Corapensa-  But  restoration  need  not  in  every  case  be  in  kind  ;  compen- 

*'°"-  sation  may  often  afford  adequate   and   substantial   reparation. 

Where,  e.g.,  a  purchaser  of  leasehold  houses  has  been  in  posses- 
fion  and  the  sale  is  afterwards  set  aside,  the  court  may  fix  an 
occupation  rent  upon  the  houses  and  set  this  off  against  the  pur^ 
chase-money  directed  to  be  repaid  with  interest,  and  the  pur- 
chaser may  also  be  allowed  for  lasting  repairs  and  substantial 
improvements.^  '.Ihe  construction  of  a  warping-drain  and  the 
inclosure  of  a  common  have  been  held  not  to  prevent  the  rescis- 
sion of  a  contract  for  the  sale  of  the  land  on  the  ground  of  mis- 
take,^ and  vrhere  possession  had  been  taken  and  a  trial  well  sunk, 

'  E.g.,  sues  for  damages  for  deceit,  2Q.  B.  D.,  214;  IJrqvihart  x.  Macpher- 

Stuart  V.  HuyAeii,  36   U.  S.  Ap.,  462.  son,  supra. 

Bat  an  unsuccessful  attempt  by  a  de-  'Blackburn  v.  Smith  [1848]  2  Ex., 
frauded  purchaser  to  sell  the  property  783.  In  fact,  an  exception  to  the 
to  a  straufier  is  noc  enoush,  Hoijlev.  general  rule  seems  to  exist 'with  re- 
Southi'rn  Works,  105  6a.,  123.  There  gard  to  a  deposit  paid  on  a  sale  of 
must  be  an  unequivocal  act,  showing  land  to  the  vendor,  or  his  agent,  where 
an  election  to  retain  the  property,  the  vendor  lawfully  rescinds  the  con- 
after  discovery  of  the  deceit.  Mc-  tract  for  the  purchaser's  breach  or 
CLelland  v.  AjrClellaiid,  17H  111.,  83;  renunciation  of  it ;  for  the  deposit,  as 
Tarkhigtoii  v.  Purvis  [1890]  9  L.  R.  A.,  we  have  seen,  is  paid  as  a  guarantee 
607.  for  due  performance  of  the  contract. 

2  Litchfield  v.  Broume,  36  D.  S.  Ap.,  2  Williams,  V.  and  f.,  951-3. 

130;  Deinds  v.  Jones  [18t8]  44  N.J.  '  rimmermnnv    Stanley  [1905]  1  L. 

Eq.,  513,  8  Keener,  728.  R.A.,  N.  S.,  379, 

'  Shuppirio  v.   Goldberg,   192  U.S.,  »  iW?irniiy  v.  Palmer,  [1805]  2  Sch.  & 

2i<2.  L.,  48H   (account  was  directed  with 

'Vigers  v.   Pike  [1840-2]  8  CI.  &  P.,  annual  rests). 

562.  650  (mine  worked  by  lessee,  after  "  Enrl  lieauchamp  v.  Winn  [1873]  6 

full  information).  H.  L.  223,  232.' 

'  Sheffield  Nickel  Co.  v.  Vuwin  [1877] 
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the  Privy  Council  thought  compensation  might  be  given.'  So, 
where  a  sale  of  farm  lands  was  set  aside  on  the  ground  of  a  mu- 
tual mistake  as  to  the  area,  the  Supreme  Court  of  New  Hamp- 
shire held  it  to  be  no  objection  to  a  rescission  that  such  articles 
as  were  necessarily  consumed  in  the  proper  and  ordinary  man- 
agement of  a  farm  could  not  be  restored  in  specie}  Section  64, 
Indian  Contract  Act,  enacts,  "  The  party  rescinding  a  voidable 
contract  shall,  if  he  have  received  any  benefit  thereunder  from 
auother  party  to  such  contract,  restore  such  benefit,  so  far  as  may 
be,  to  the  person  from  whom  it  was  received,"  and  section  38, 
Specific  Relief  Act,  provides,  "On  adjudging  the  rescission  of  a 
contract,  the  court  may  require  the  party  to  whom  such  relief 
is  granted  to  make  any  compensation  to  the  other  which  justice 
may  require."  But  a  distinction  may  reasonably  be  drawn 
between  a  case  where  rescission  is  allowed  on  the  ground,  say, 
of  fraud  and  another  where  the  foundation  of  the  relief  is 
mistake  pure  and  sim.ple.  In  the  latter  case,  neither  party  may 
be  to  blame,  and  equity  requires  that  the  relief  should  be 
refused,  unless  the  party  against  whom  rescission  is  adjudged 
can  be  restored  to  substantially  the  same  position  as  if  the  contract 
had  not  been  made  at  all.'  But,  where  the  defendant's  conduct  Wrongful 
has  not  been  above  board,  he  cannot  in  justice  demand  a  com- 
plete restoration  of  the  status  quo,^  and  if  by  natural  causes  or 
reasonable  user  the  value  of  the  property  is  diminished,  and 
also  perhaps  where  it  is  necessarily  destroyed  in  discovering  the 
fraud,  the  fraudulent  party  must  receive  it  in  its  depreciated 
condition.^  "  When,  without  fault  on  the  part  of  the  one 
defrauded  seeking  relief  in  equity  on  account  of  advantage 
taken  of  fiduciary  relations,  it  is  impossible  to  restore  the  one 
guilty  of  the  fraud  to  his  original  condition,  the  general  rule  of 
restoration  is  not  strictly  applied,  because  it  would  become  a 
loophole  for  the  escape  of  the  fraud.     Equity  makes  a  reasonable 

^Lindsay    Petroleum    Co.   v.    Burd  B.  Co.,  53  Ark.,  16  ;  2  Pomeroy,  Bq.  B., 

[1874]  5  P.O.,   221  (court   below  had  s.  688,  p.  1163. 

offered  an  account  of  profit  of  the  well,  '  Cf.  Fry,  s.  744.  p.  324. 

if  any).,    Cf.  Head  v.  Tattersall  [1871]  '  Broivn  v.  Norman.  [1888]  65  Miss., 

7  Ex.,  7,  11 ;  tienjamin.  Sale,  442-3.  369,  3  Keener,  702  ;  Neblett  v.  Macfar- 

■^  Newton  V    'Holies  [1889]  66  N.  H.,  land  [1875]  92  U.  S.,  101,  3  Keener,  696 ; 

136,  Keener,  386.  Western  Bank  of  Scotland  v.  Addie 

3  S,  R.  A.,  s.  36  ;  Buckner  v.  Pacific  [1867]  1  H.  L.  So,,  145, 166. 
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application  of  the  j-ule  by  requiring  whatever  fair  dealing  re- 
quires under  all  the  circumstances  of  the  particular  case,  but 
it  does  not  permit  the  rule  to  become  a  shield  for  wrongdoing,"  ^ 
A  fortiori,  "  where  a  party  seeking  to  rescind  a  contract,  on 
the  ground  of  fraud,  acts  without  unnecessary  delay,  and  restores 
or  offers  to  restore  that  which  he  has  received,  it  is  no  defence 
that  the  wrongdoer  has,  by  his  own  act,  made  a  full  restoration 
impossible  on  his  part,  or  has  entered  into  obligations  to  others. 
He  carinot  prevent  a  restoration  as  far  as  it  is  within  his  power, 
by  showing  that  he  has  himself  done  acts  which  prevent  his 
being  restored  to  his  original  position."^  The  plaintiff  can 
restore  only  what  he  has  received  and  has,  by  force  of  the 
contract,  under  his  control.  Where  the  consideration  so 
received  is  worthless  or  represents  nothing  of  value,  its  return 
will  not  be  required,  because  such  return  would  be  a  mere  idle 
ceremony.^ 

And  for  a  plaintiff  who  institutes  a  suit  for  rescission  of  a 
contract,  it  is  not  necessary  to  have  made  a  tender  or  offer  of 
restoration  before  suit.*  Where  rescission  is  an  act  of  the  party, 
and  he  subsequently  brings  an  action  for  recovery  of  possession 
of  land  or  chattels  or  for  damages,  the  rescission  being  prior  to 
the  suit,  it  may  be  necessary  to  show  that  it  was  accompanied 
by  an  offer  to  restore  or  an  actual  restoration  to  the  other 
party  of  whatever  might  have  been  received  by  the  plaintiff  by 
virtue  of  the  contract.  But  a  suit  brought  expressly  for 
rescission  of  a  contract  is  maintained  for  a  rescission,  and  does 
not  presuppose  it.  It  is,  therefore,  quite  enough  for  the  plaintiff 
to  offer  in  his  plaint  to  return  what  he  has  received  and  make 
tender  of  it  in  the  court. ^ 

As  the  equitable  relief  of  rescission  is  not  a  matter  of  absolute 
right,  English  and  American  courts  do  not  grant  it,  where  the 
plaintiff   has    been    guilty   of   laches.^      But   as  Turner,   L.  J., 


>  Butler  V.  Prentiss,  158  N.  Y.,  49,  64. 

'  Hammond  v.  Pennock  [1874]  61  N. 
Y.,  145,  3  Keener,  691;  Masson  v. 
Bovet,  1  Denio,  69.  Pollock,  Con.  (W. 
W.),  713. 

*  Bank  of  Dayton  v.  Kusworm  [1894] 
88  Wis.,  188,  3,  Keener,  804. 

■•  Barker  v.  Walters  [1844]  8  Beav., 


92;  Jervis  v.  Berridge  [1873]  8  Ch., 
351;  Thackrahy.  Hoas  [1886]  119  V. 
S.,  499,  3  Keener,  697. 

'  Vail  V.  Reynolds,  118  N.  Y.,  297  ; 
Brown  v.  Norman,  supra  ;  1  Pomeroy, 
Eq.  J.,  s.  110«. 

"Pollock,  Gon.  (W.  W.),  721;  1 
Pomeroy,  Eq.  R.,  Ch.  1. 
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explained,  "  The  two  propositions  of  a  bar  by  length  of  time  and 
by  acquiescence  are  not  distinct  propositions,  "  '  and  an  Ameri- 
can court  has  correctly  ruled — "  Delay  in  exercising  the  power 
of  rescission  is  evidence  of  an  election  to  treat  the  transaction 
(in  this  case,  a  sale),  as  valid,  of  more  or  less  weight,  according 
to  the  circumstances  of  the  case,  but  of  itself  does  not  operate 
as  an  estoppel,  unless,  in  the  meantime,  superior  rights  of  third 
persons  have  intervened."^  The  Indian  Limitation  Act  pre- 
scribes a  period  of  three  years  irom  the  time  when  the  facts 
entitling  the  plaintifE  to  have  a  contract  rescinded  first  became 
known  to  him,  for  a  suit  for  the  rescission  of  a  contract.^  Lapse 
of  time,  short  of  the  limitation  period,  would  therefore  be  not  of 
much  consequence  in  India,"*  unless  there  are  other  circum- 
stances which  would  justify  an  inference  of  acquiescence^  or 
waiver;  But  there  can  be  neither  without  knowledge,  and  the 
defendant  must  prove  actual,  and  not  merely  possible  or  poten- 
tial, knowledge.  "  The  wrongdoer,"  says  the  Supreme  Court  of 
the  United  States,  "  cannot  make  extreme  vigilance  and  promp- 
titude conditions  of  rescission."  ®  Tf  the  defendant  pleads  that 
the  plaintiff  has  by  his  subsequent  acts  confirmed  the  transac- 
tion in  dispute,  such  acts  must  be  shown  to  have  been  done 
with  that  intention  by  the  complaining  party,  when  he  was  no 
longer  under  the  influence  of  the  previous  transaction'  and  had 
a  knowledge  of  its  invalidity.^ 

Upon  the  same  ground    of   the   relief   being  discretionary,    Reetifloa- 
rescission    has   been   refused   to  a  plaintiff,  who  had  previously    J\i^Q^   ^' 
declined  a  proper  ofEer  for  rectification  of  a   contract   in   writing 
made  by  the  defendant.^ 

'  Life  Assn.  of  Scotltnd  v.   Siddal  Jaw  to  be  made  from  the  facts  proved, 

[186l]3DeG.  F.  &  J.,  58,  72.  Beni   Ram  v.    Kundan  [1899]  21  All., 

'  Williamson    v.    Railroad    Co.,    29  496,  P.  C,  and  the  elements  necessary 

N.  J.  Bq.,  311,  320.  to  constitute  it  will  be  found  carefully 

'Act  IX  of  1908,  Sch.  i,  aft.,  114.  defined  by  Fry,  J.  WillmoU  v    Barber 

'Athikaratn  v.   Erathanikat  [1897].  [1881]    15    Ch.    D.,    96;    Naunihal  ,  y. 

21  Mad.,  42.     Pollock,  F.  M.  M.,  36-8.  Rameshar     [1894]    16    All.,    329,    .^31. 

Ante,  473-6.  2  Pomeroy,  Eq.  J.,  s.  965. 

'  Orr  V.  Sundra  [1893]   14  Mad.,  255,  "  Pence    v.     LangdOn     [1878]    99   U. 

257;     Erlanger    v.     ^ew    S.    P.    Co.  S,  581. 

[1878]  3  A.  C,  1218, 1278.  Acquiescence  '  Montrjomery  v.  Picftering  [1874]  116 

has     been     defined    as    '  quiescence  Mass.,  227,  3  Keener,  726. 

under     such       circumstances     that'  '  Kempson  v.  .4slibec    [1875]    tO  Ch., 

assent  may  be  ■  reasonably    interred  1<>;    Rau  v.   Von  Zedlitz    [1882]   132 

from   it,'  De-BttSSche  v.  Alt  [1877]  8  Mass.,  164,  S  Keener,  787. 

Ch.  D.,  314.     It  is  an  inference  of  =  Laver  v.  Dennett  [1883]  109  V.  S., 
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The  onus  prolandi  in  suits  for  rescission  rests  upon  the  plaint- 
iff/ and  even  a  pardanishin  lady  in  India  who  coroes  into  court 
to  repudiate  her  own  act  must  make  out  a  primd  facie  case.^  A 
court  will  not  interfere,  if  only  suspicion  and  distrust  have  been 
thrown  over  a  transaction.'  But,  where  a  right  to  rescind  is 
lost,  the  right  to  recover  damages  may  still  remain  in  the  party 
aggrieved.* 

(c)     Gancellation  of  Instruments. 
A  kindred  topic  is  that  of  cancellation  of  documents.     In 
fact,  in  the  matter  of  voidable  contracts  in  writing,  the  powers 
of  judicial  rescission  are  co-extensive  with  those   of  directing 
the  cancellation  and  surrender  of  the  instruments.     It  is  upon 
the  same  grounds,  e.g.,  of  misrepresentation  or  fraud,  whether 
actual  and    personal  or  contrary  to  public  policy,^  that  a  court 
may  in  its  discretion  direct  an  instrument  evidencing  a  shady 
or  inequitable  transaction   to  be  delivered  up   and   cancelled. 
So  also  where  undue  influence  has  been  exercised.     £^.17.,  if  the 
owner  of  a  ship  fraudulently  represents  her  to  be  sea-worthy 
and  thus  induces  an  underwriter  to  insure  her,  the  latter,  upon 
discovery  of  the  fraud,  may  have  the  policy  cancelled,  though 
the  ship  has  not  been  lost,  and  may  never  be  lost.^     So,   if  in 
consideration  of  the  sale  and  delivery  of  a  ship,  the  intending 
purchaser  accepts  four  bills  of  exchange  drawn   upon   him  by 
the  seller,    who,   however,   does  not  deliver  the  ship  according 
to  his  agreement,  but  subsequently  sues  upon  one  of  the  bills, 
the  disappointed  vendee  may  bring  a  cross-action  for  the  cancel- 
lation of  all  the  four  bills,  the  consideration  having  failed  in 
toto.''  So,  again,  where  an  old  Ghhatri  having  heard  his  spiritual 
guide,  a  Brahman,  recite  a  holy  book,  executed  a  deed  of  gift, 


90.  Query,  \vliether  there  is  any  dis- 
cretion under  S.  R,  A.,  s.  35,  Mitra, 
Lim.,  936, 

^McOlatchie  v.  Hiislam  [1891]  65 
L.  T„691;  Kalee  Pcrshiid  v.  Perhlad 
Sein  [18b9]  12  M.  I,  A„  282. 

'  Nuushani  Begam  v,  Iiitizar  Begam 
[1899]  19  A.  W.  N.,  25. 

•Oormlij  V.  Oormly  [1889]  130  Pa., 
467,  8  Keener,  190. 

'  Erlanger  v.  JVeio  Sombrero  P.  Oo. 
[1878]  3  A.  C,  1278  ;  Re  Ohag  &  Mil- 
ler's Contract  [1883]  23  Ch,  D.,  320. 


'  But  "  where  the  party  seeking 
relief  is  the  sole  guilty  party,  or 
where  he  has  participated  equally 
and  deliberately  in  the  fraud,  or 
where  the  agreement  which  he  seeks 
to  set  aside  is  founded  in  illegality, 
immorality,  or  base  and  unconscion- 
able conduct  on  his  own  part,  in  such 
cases  courts  of  equity  will  leave  him 
to  the  consequences  of  his  own  ini- 
quity,"    2  Story,  Eq.,  s.  697, 

'S,  R,  A.,  s,  39,  ill.  (o). 

'S.R.  A.,  s.  39,  ill.  (d). 
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relating  to  his  whole  property,  in  favour  of  this  Brahman,  with 
the  object,  as  he  fancied,  of  securing  benefit  to  his  soul  in  the 
other  world,  the  donee  was  required  to  show  that  the  transaction 
was  free  from  any  taint  of  undue  influence  and  mala  fides,  and, 
upon  his  failing  to  do  so,  the  deed  of  gift  was  ordered  to  be 
cancelled.*  Where  a  mariiage  was  treating  between  two  per- 
sons, but  the  woman  not  having  so  great  a  portion  as  the  man 
insisted  upon,  she  prevailed  with  her  brother  to  let  her  have 
some  money  and  gave  him  a  bond  for  repayment,  and  thereupon 
the  marriage  was  had,  but  the  husband,  who  knew  nothing  of 
the  bond,  died  without  issue,  and  the  wife  also  subsequently 
died,  her  executor  was  allowed  to  maintain  a  bill  for  surrender 
of  the  bond  against  the  brother's  executor.  Jeffreys,  C, 
observed,  "  that  which  was  once  a  fraud,  will  be  always  so,  and 
the  accident  of  the  woman's  surviving  the  husband  will  not 
better  the  case."^ 

But  the  court  will  not  interfere  unless  and  until  it  is  satisfied 
that  'i)  the  written,  instrument  in  question  is  either  voidable  or 
void,  as  against  the  plaintiff,  (ii)  who  may  reasonably  apprehend 
serious  injury  from  the  instrument  being  left  outstanding,  and 
(iii  I  in  view  of  all  the  circumstances  of  the  particulai'  case  the 
court  considers  it  reasonable  and  proper  to  administer  the  pro- 
tective and  preventive  justice  asked  for.'  So  the  relief  may  be 
granted  even  where  the  instrument  is  absolutely  void,  and  not 
merely  voidable,  and  in  this  respect  the  remedy  available  under 
section  39,  Specific  Relief  Act,  is  wider  than  that  provided  for  by 
the  earlier  section  35,  and  the  basis  as  also  the  test  of  the  juris- 
diction is  a  reasonable  apprehension  of  serious  injury.*  Chap- 
ter A/  of  the  Specific  Relief  Act  "applies,"  says  Dr.  Whitley 
Stokes,  "to  cases  not  unfrequent  in  India,  where  a  party  gets 
possession  of  a  document,  on  which  he  might  not  indeed  be 
able  to  found  a  claim  in  a  court  of  justice,  but  which  might 
give  him  such  prima  facie  right  again.st  the  other  as  would 
expose  him  to  vexatious  demands  and  litigation."^     "The  party 

'  Mannu  Singh   v.    Umadat    Pande  v.  DnUubhoy  [1900]  25  Bora.,  10. 

1890]  12  AH.,  523,  ■*  Kotrubassuppayu  v.  Chenvirappaya 

'[  '  Oale  V.  Lindo    [1687]   1  Vern.,  475,  [1898]  23  Bom.,  375. 

2  Scott,  732.  '  1  A.-1.  Coden,  934. 

'  8.  R,  A.,  a.  39  ;    Vulley  Mahomed 
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is  relieved,"  to  quote  Mr.  Justice  Story,  "upon  the  principle,   as 
Quiu  timet,      it  is  technically  called,    quia  timet ;    that  is,  for  fear  that   such 
agreements,     securities,     deeds     or     other    instruments     may 
be     vexatiously    or   injuriously    used    against   him,    when    the 
evidence  to   impeach    them   may   be   lost,    or   that   they   may 
now    throw  a   cloud  pr   suspicion    over  his    title  or   interest."  ^ 
Where,  therefore,  an  instj-ument  purports  to  be  in  prejudice   of 
the  plaintiff's  rights,  and,  to  consider   his   estate    and    property 
more  particularly,  to  establish  an  apparent   incumbrance    there- 
upon or  an  apparent  defect  therein,"  and  it  is  not  a  valid    docu- 
ment, the  plaintiff  may  invoke  the  aid  of  the  court   to    have    its 
unenforceability    formally    and    solemnly   adjudged.'      It   does 
not  matter  that  upon  examination  the  document  turns  out  to  be 
void,  the  more  reason  why  it  should  be  given  up.     The  mistake 
of  one    of  the  parties  alone    may  not  be  sufHcient  to  avoid    an 
agreement,*  but,  where  both  parties  are  under  a  mistake,  a  court 
of  equity    should   not  refuse    to  cancel  it.*      Failure   of   title 
however,  in  the  absence  of  fraud    and   special   covenants,    does 
not  vitiate  a  contract  of  sale.*     A  forged  instrument,  so  long  as 
the  forgery  has  not  been  judicially  determined,  may   create   the 
greatest    mischief,     and    a    court    of    equity    will    order  .its 
cancellation  in  anticipation.'     And  it  does  not  matter   that   the 
plaintiff  is  not  a  party  to  such  a  document,  it  does  not  embody  a 
contract  which  binds  him  personally,  it  will  all  the  same  attract  the 
remedial  jurisdictionof  a  court  of  equity,  if  it  throws  a  cloud  upon 
the  plaintiff's  title  or  otherwise  stands  in  his  way.     E.g.,  A  may 
have  conveyed  land  to  B,  who  bequeaths  it  to  0  and  dies.    Now 
if  D  were  to  get  possession  of  the  land  and  put  forward  a  forged 
instrament,  stating  that  the  conveyance  was  made  to  B  in    trust 
for  him,  as  the  title  of   0  is  gravely  jeopardised,  he  may   obtain 

1  2  Story,  Eq.,  s.  694,  Chhaganlal  v.  (Kent,  0.). 
Dhondu  [1903]  27  Bom.,  607.  '  Abbott    v.    Allen    [18171    2   John 

'  Detroit  V.  Martin,   34   Mich.,   170,  Ch.,  519. 
173.  '  2  Story,  Eq.,  s.  701.     In  re  Cooper, 

•  Cf.  London  &  Pray.  Insuriincc  Co.  [1882]  20  Ch.  D.,  6U  ;    Sharon  v.   Hill, 

V.  Seymour  [1873]  11  Eq.,  85.  20  Fed.,   1    (forged  contract  of  mar- 

■•  S  eUs  V.  SVJIs   [1860]  Dr.  &  Sm.,  42.  riage).     MoUma     Ohunder    v      Juq%il 

'  AKen  V.  Hammoiid  [1847]   11  Pet.,  Jfishore,  [1881]  7Cal.,  736(deed  of  sale, 

6i?;  Scott  V.  OoMison  [1908]  2   Ch.,    D.  alleged  to  be  forged,  of  tvhich  the 

249.    For    distinction   between  igno-  District  Registrar  had  ordered  jiegis- : 

rahce  and  mistake  of  fact,  see   Penny  tration), 
V.   Martin  [1820]    4    John.    Ch.,  566, 
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cancellation  of  this  forged  instrument.^     So,   again,  where   the 
owner  of  zemindari  property    sells  it   to  a  purchaser,    upon   a 
representation  that   the  tenants  are  all    at   will,  and   executes 
a  conveyance  in  his  favour,  but  subsequently,  being  fraudulently 
minded,  executes  a  lease  of  part  of  the  land  in  favour  of  a  third 
party,    puts  upon   it   a   false  date,  anterior  to  that  borne'by  the 
conveyance,   and   gets   it   registered,    there  is  a  cloud  upon  the 
purchaser's  title,  and  he  may  have  the  lease  cancelled  by    suit.^ 
It  is   not  only  a  relation  of  trust  or  contract  between  the  parties 
which  attracts  the  relief.     "The  jurisdiction  has   been  asserted 
and  enforced  as  an  independent  source    or  head   of  jurisdiction, 
not   requiring   any    accompaniment  of  fraud,  accident,  mistake, 
trust  or  account,  or,  indeed,  any  other  basis  of  equitable    inter- 
vention."^  A  document,  again,  that  created  a  valid  and  enforce-    Documents 
able   obligation   in   its  inception,  may   have  since  expired    by    ^''P'"'® 
reason  of  discharge  of  the  obligation.     Or,  the  obligee  may  not 
have  intended  to  use  or  enforce  it.     Such  a  document  no  longer    Unreal, 
embodies  an  act  in  the  law,  and  should  not  be  allowed  to  remain 
as  a  menace  and  danger  to  the  party  against  whom,  under  differ- 
ent circumstances,  it  might  have  operated.     A  case  in   point   is 
Flower  v.  Marten!^     A  father  there  paid  his  son's  debt    and  got 
his  son  to  execute  a  bond  for  the  amount   in  his   favour.     The 
bond  was  intended  only  in  terrorem,  and  not  as  a  security  for  the 
obligee.     Upon  the  father's  death,  the  obligor  son  compelled  his 
executors  to  deliver  up  the  bond  to  be  cancelled.    In  another  case 
a  testator  on  his  death-bed  asked  his  executrix  to  hand  over  a  cei'- 
tain  bond  to  the  obligor  and  not  to  trouble  him  for  the  amount  ; 
the  Privy  Council  decreed  the  surrender  and  cancellation  of  the 
bond  at  the  suit  of  the  obligor.^     So,  if  a  marriage  settlement  is 
drawn  up  in  contemplation  of  a  marriage,  which  eventually  falls 
through,  the  settlement  will  not  be   allowed   to   stand. ^     Kent, 
C,   directed   a  bond  to  be  delivered  up  which  was  said  to  have 
been  given  upon  a  special  trust  of   a  secret  and  delicate   nature, 
and  was  to  be  in  force  only   upon   certain   contingencies  which 


'  S.  R.  A.,  s.  39,  ill.  (b). 
*  S.  R.  A.,  s.  39,  ill.  (c). 
'  Per  Green  J.,  Dull's  Appeal  [1886] 
113  Pa.  St.,  510,  1  Keener,  354. 
••  [1837]  2  My.  &  C.,  459. 


•  WeAett  V.  Rabtj  [1724]  2  Bro.  P.O., 
386;  Re  Appleby  [1891]  3  Ch.,  422. 
Of.  Act  X  of  1865,  s.  178, 

°  Bond  V.  Walford  [1886]  82  Ch.  I)., 
238.  : 
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might  never  happen,  and  which  the  defendant  had  not  paid  any 
consideration  for  and  was  not  personally  interested  in.' 

The  instrument  which  the  plaintiff  impeaches  as  voidable 
or  void,  need  not  embody  a  contract.  An  award,  not  made  upon 
a  reference  undei-  chapter  XXXVII,  Code  of  Civil  Procedure,^ 
may  be  set  aside  by  a  suit  under  section  39,  Specific  Relief 
Act.^ 

The  court  has  to  exercise  a  discretion,  secundum  arhitrium 
honi  judieis.'^  There  are  many  cases  in  which  the  court  will  not 
lend  its  aid  to  compel  a  specific  performance  of  an  executory 
agreement,  in  which  it  would  not  feel  itself  authorized  to  inter- 
fere, by  decreeing  that  an  executed  contract  should  be  rescind- 
ed.^ It  has  to  consider  the  conduct  of  the  parties^  and  the 
nature  of  the  document,  and  "  while  a  court  of  equity  will  set 
aside  a  deed,  agreement,  or  proceeding  affecting  real  estate, 
where  extrinsic  evidence  is  necessary  to  show  its  invalidity, 
because  such  instrument  or  proceeding  may  be  used  for  annoy- 
ing and  injurious  purposes  at  a  time  when  the  evidence  to 
contest  or  resist  it  may  not  be  as  effectual  as  if  used  at 
once,  still,  if  the  defect  appears  upon  its  face  and  a  resort 
to  extrinsic  evidence  [on  the  part  of  the  plaintiff]  is  un- 
necessary, the  reason  for  equitable  interference  does  not  exist, 
for  it  cannot  be  said  that  any  cloud  whatever  is  cast  upon  the 
title."'  And  the  same  principle  may  be  extended  to  cover 
cases  where  the  instrument  is  not  null  and  void  upon  its  face, 
so  as  to  be  incapable  of  being  used  as  a  means  of  vexatious 
litigation  or  serious  injury,'  but  the  party  claiming  under  it, 
in  order  to  enforce  it,  must  necessarily  offer  evidence  which  will 
inevitably  show  its  invalidity '  and  destroy  its  efficacy.'  In 
neither  of  these  cases  can  there  be  said  to  be  any  cloud,  any 
real    danger    to    the    plaintiff's    right   or    title   or    the   security 


'  Hamilton  v.  Oummings  [1815]  1 
John.  Ch.,  517,  1  Keener,  816. 

'  Act  V  of  1908,  sch.  II.  • 

'  Lu  Tha  V.  Mu  Shwe  Me  [1905]  3 
L.  B.  R.,  4. 

"  Goring  t.  Nash  [1744]  3  Atk.,  180, 
188. 

'  Bates  V.  Delavan  [1835]  5  Paige, 
299  (Wal worth,  Ch 

•  VuUey  Mahomed  v.  Duttubhoy 
[1900]  25  Bom.,  10. 


'  Simpson  v.  Lord  Howden,  [1837]  3 
My.  &.  C,  97,  102-3,  108,  1  Keener, 
323.  Cooper  v.  Joel  [1859]  27  Beav., 
313,  1  Keener,  837;  Brooking  v. 
Maudsldt)  Son  &  Field  [1888]  38  Ch. 
n.,  636,  1  Keener,  368. 

« Story,  Eq.,  s.  700  a. 

'  Clark  V.  Davenport  [1884]  95  N. 
Y.,  477,  I  Keener.  344.  4  Pomeroy,  Eq. 
J.,  s.  1899. 
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thereof,  and  the  processes  of  the   court   cannot  be  permitted  to 
be  unnecessarily  abused.^ 

But  the  question  should  always  be  treated  as  one  of  dis-  ^"?n*^die"* 
cretion  and  not  jurisdiction.^  A  different  view,  Prof.  Pomeroy 
hg,s  forcibly  pointed  out,  "  often  operates  to  produce  a  denial 
of  justice.  It  leads  to  the  strange  scene  almost  daily  in  the 
courts,  of  defendants  urging  that  the  instruments  under  which 
they  claim  are  void,  and  therefore  that  they  ought  to  he  permitted 
to  stand  unmolested,  and  of  judges  deciding  that  the  court  cannot 
interfere,  because  the  deed  or  other  instrumemt  is  void,  while 
from  a  business  point  of  view  every  intelligent  person  knows 
that  the  instrnraent  is  a  serious  injury  to  tl;ie  plaintiff's  title, 
greatly  depreciating  its  market-value,  and  the  judge  himself 
who  repeats  the  rule  would  neither  buy  the  property  while 
thus  affected  nor  loan  a  dollar  upon  its  security.  This  doctrine 
is,  in  truth ,  based  upon  mere  verbal  logic,  rather  than  upon 
considerations  of  justice  and  expediency."  ^ 

Where  there  is  no  immediate  danger  to  the  plaintiff's 
rights  or  title,  the  court  may  interfere  in  his  .favour,  if  satisfied 
that  delay  is  likely  to  entail  loss  of  evidence  or  to  introduce  "iiscretion 
complications  by  bringing  into  existence  conflicting  rights  of 
third  parties.  In  the  case  of  the  fraudulent  policy  put  in  illus- 
tration (a)  to  section  39,  Specific  Relief  Act,  the  court  will  be 
induced  to  exercise  its  discretion  in  favour  of  the  underwriter 
before  any  loss  has  actually  happened  or  been  threatened,  be- 
cause it  is  obvious  that  satisfactory  evidence  of  unseaworthiness 


Circumstan- 
ces deter- 
mining 


'  "  Unless  the  circumstances  are 
such  as  to  sustain  an  action  for  slan- 
der of  title,  the  law  regards  the 
injury  too  speculative  to  warrant  its 
interference,"  Scott  v.  Onderdonk 
[1856]  67  Am.  Dec,  106, 1  Keener,  383. 

'  PiersoU  v.  Elliott,  6  Peters,  98 
(Marshall,  0.  J.) ;  Eamiiton  v.  Oiim- 
mings  [1815]  1  John.  Ch.,  517,  1  Kee- 
ner, 321  (Kent,  C.) ;  Bromley  v. 
Bomnd  [1802]  7  Ves.,  3,  21-2. 

'iEq.  J.,  s.  1399.  This  criticism 
was  judicially  approved  in  Day  Oo. 
V.  State  of  Texas  [1887]  68  Texas, 
527,  1  Keener,  364,  where  St  ay  ton, 
A.  J.,  said  :  "  A  defendant  who  asserts 
claim  even  under  an  instrument  void 
on  its  face,  cannot  be  heard  to  say 
that  it  has  not  such  semblance  of 
61 


validity  as  to  create  a  cloud  upon 
the  title  to  property  which  it  pro- 
fesses to  convey,  that  will  prejudice 
the  right  of  the  real  owner  if  it  be 
not  removed.  He  cannot  be  heard 
to  say  that  others  will  not  attach  to 
it  the  sarae  degree  of  faith  and 
credit  as  a  title-bearing  instrument 
which  he  in  good  faith  gives  to  it, 
and  that,  to  the  extent  of  the  doubt 
or  cloud  thus  cast  upon  the  real  title, 
its  holder  is  injured,  or  is  likely  to 
be  injured."  See  also  Linnell  v. 
Battey  [1841]  17  R.  1.,  241,  1  Keener, 
388  ;  Whitehouse  v.  Jones  [1906]  12 
L.  R.  A.,  N.  8.,  49,  57-61.  Cf.  2.  Pome- 
roy, Eq.  R.,  1239,  n. ;  2  Story,  Bq.,  13 
n.  (Bigelow's  note). 
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can  be  more  easily  adduced  while  the  vessel  is  still  in  existence 
than  after  it  has  been  lost.  And  in  the  case  of  bills  of  exchange, 
the  consideration  of  which  has  failed,  put  in  illustration  {d),  the 
court,  in  determining  the  exercise  of  its  discretion,  will  also 
take  into  consideration  the  likelihood  of  the  bills  circulating 
and  being  negotiated  into  the  hands  of  holders  in  due  course.' 

The  court  will  also  require  to  be  satisfied  of  the  plaintiff's 
present  interest  and  title.  A  bill  to  remove  a  cloud  from  the 
title  cannot  be  brought  by  a  stranger  to  the  title.^  Where,  there- 
fore, an  owner  of  land  warranted  his  title  to  the  same  and  sold 
it  to  two  purchasers,  it  was  held  that  he  had  no  further  interest 
left  in  the  property  and  could  not  maintain  an  action  to  set 
aside  a  mortgage;  on  foot  of  which  the  defendant  had  subse- 
quently brought  a  suit  and  obtained  a  decree  against  the  two 
purchasers,  and  this  decree.^  The  mortgage  had  merged  in 
the  decree  and  there  was  no  instrument  v^hich  could  be  treated 
either  as  void  or  voidable  against  a  person,  who  had  sold  away 
the  property  which  the  decree  purported  to  affect.  So,  where  a 
party  has  no  title  but  only  an  expectancy,  say,  a  Mahomedan 
son,  a  deed  of  gift  executed  by  his  fatherof  his  own  property 
in  favour  of  a  third  person  will,  it  is  apprehended,  be  neither 
void  nor  voidable  at  his  instance,  and  cannot  be  impeached  by 
him,  unless  he  can  prove  fraud  or  other  equally  cogent  invalidat- 
ing circumstance. 

■  The  court  is  not  bound  to  cancel  the  whole  of  the  instru- 
ment impugned,  but  may,  in  its  discretion,  allow  a  part  of  it  to 
stand.  This  it  will  feel  disposed  to  do  where  the  instrument 
is  evidence   of   different  rights  or  different  obligations.*     A  bill 


1  Of.  Collett,  5th.  ed.  287,  In  America, 
the  jurisdiction  of  equity  seems  to  be 
exercised  as  a  matter  of  course 
where  the  instrument  is  negotiable 
and  not  yet  mature,  "  because  in 
such  cases,  if  the  present  unlawful 
holder,  although  the  legal  defence 
to  an  action' by  him  would  be  per- 
fect, should  transfer  the  security  to 
a  bond  fide  purchaser,  such  legal 
defence  would  be  cut  off."  The 
transfer  of  the  instrument  is  usually 
enjoined  and  its  surrender  ordered. 
Pomeroy,  Eq.  J.,  ss.  221,  1S40. 


» 2  Pomeroy,  Eg.  B.,  s.  730,  p.  1229. 

"Jhuna  V.  Beni  Ram  [1887]  9  All., 
439.  But  it  seems  to  have  been  held 
in  America  that  one  who  has  convey- 
ed with  covenants  of  warranty,  or 
under  an  agreement  to  clear  the  title 
for  the  benefit  of  his  grantee,  has  a 
standing  in  a  court  of  equity  to 
remove  a  cloud,  especially  where  he 
has  a  grantor's  lien  for  part  of  the 
purchase-money.  Bemer  v.  Mackay, 
35  Fed.,  86  ;  2  Pomeroy,  Eq  R.,  p. 
1230,  n.  16. 

-S,R.A.,  s.  40. 
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of  exchange,  e.g.,  may  bear  several  endorsements,  one  of  which 
alone  is  forged.  'At  the  suit  of  the,  indorsee,  whose  signature 
has  been  forged,  the  court  may  cancel  the  forged  endorsement 
and  leave  the  bill  to  stand  in  other  respects.*  In  a  suit  for 
partial  rescission  of  a  contract  that  came  up  before  the  High 
Court  of  Calcutta,  relief  was  granted  to  the  plaintiff,  under 
section  40,  Specific  Relief  Act.  That  case  arose  out  of  a  con- 
tract to  cultivate  indigo  in  different  villages.  The  court  held 
that  the  instrument  of  lease  evidenced  different  rights  and 
obligations,  and  the  plaintiff-tenant  having  been  ejected  from 
some  of  the  lands  and  thus  disabled  from  carrying  out  a  part 
of  the  contract,  was  entitled  to  have  the  lease  cancelled  to  that 
extent.^  Where,  by  reason  of  a  mutual  mistake,  a  lot  of  land 
was  sold  at  an  undervalue,  the  aim  of  the  court,  in  giving 
relief  for  a  mistake,  being  to  put  the  parties,  as  nearly  as 
possible,  in  the  situation  they  would  have  been  in  but  for  the 
mistake,  an  American  court  held  that  that  aim  would  be  better 
accomplished  by  rectifying  the  price  than  by  annulling  the 
conveyance.^ 

If  the  instrument  in  question  has  been  registered  Tinder 
the  Indian  Registration  Act,  the  court,  in  the  event  of  decreeing 
a  claim  for  its  cancellation  and  surrender,  shall  send  a  copy  of 
its  decree  to  the  officer  in  whose  office  the  instrument  has  been 
so  registered,  and  such  officer  shall  note  on  the  copy  of  the 
instrument  contained  in  his  books  the  fact  of  its  cancellation.* 
But  a  Registrar  is  not  a  "  competent  court,"  and  his  order 
overruling  the  plaintiff's  objections  and  directing  the  registra- 
tion of  an  instrument,  which  the  plaintiff  impugned  as  a  for- 
gery, will  not  preclude  the  latter  from  suing  for  the  cancellation 
of  this  disputed  instrument.^ 

But,  as  the  court  has  a  discretion  to  exercise,  it  will  not  be 
willing  to  entertain  inconsistent  claims.  Where,  therefore,  the 
plaintiff  sued  for  cancellation  of  a  sale-deed,  said  to  have  been 
executed  by  him,  upon  the  allegation  that  it  was  a  forgery,  and 


Registered 
instrument. 


Inconsistent 
claims. 


'  S.R.A.,  s.  40,  ill. 

*  Inder  Pershad  Singh  v.  Oamphell 
[1881]  7  Cal.,  474. 
!>  Lawrence  v.  Staigg  [1866]  8  R.  I., 


256,  2  Scott,  596. 

"  S.R.A.,  s.  39,  para.  2. 

'  Mohima  Chunder  v, 
[1881]  7  Cal.,  736. 


Jugul  Kishore 
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stated,  as  alternative  cases,  that  the  execution  of  the  deed  had 
been  obtained  by  fraud  and  that  it  was  also -void  for  want  of 
consideration,  the  Madras  court  rejected  the  claim. ^  I'ut  a 
plaintiff  may  sue  for  cancellation  of  a  deed  of  gift,  under  which 
the.  defendant  claims,  even  after  he  has  instituted  a  possessory 
action  in  respect  of  the  immoveable  property,  which  is  the 
subject  of  the  gift  and  of  which  the  defendant  has  taken 
possession."  Where,  however,  a  suit  is  already  pending  wherein 
the  defence  i-aised  is  that  the  bond  is  void,  another  suit  for 
cancellation  of  the  bond  is  unnecessary.' 

It  is  necessary  to  bear  in  mind  that,  in  a  suit  instituted 
under  chapter  V,  Specific  Relief  Act,  the  relief  that  the  court 
can  grant  is  of  a  limited  character.  It  may,  first,  adjudge  an 
instrument  to  be  either  void  or  voidable,  and  it  may,  next, 
order  it  to  be  delivered  up  and  cancelled.  Where  the  plaintiff 
asks  for  other  and  further  relief,  the  suit  is  not  for  cancellation. 
The  form  of  relief  is  of  importance  in  determining  the  question 
of  limitation.  To  a  suit  for  cancellation  of  an  instrument 
article  91,  schedule  I,  Indian  Limitation  Act,  applies,  and  it 
must  be  instituted  within  three  years.*  But  where  the 
cancellation  of  an  instrument  is  not  the  primary  relief,  but  is 
ancillary  to  the  main  relief  prayed  for,  the  period  of  limitation 
applicable  will  have  to  be  determined  with  reference  to  this 
main  relief.*  Suppose  a  Hindu  reversioner,  upon  the  death  of 
the  widow  life- ten  ant,  sues  to  recover  possession  of  property 
w}iich  this  widow  had  alienated  by  deed  in  favour  of  a  stranger, 
possession  is  the  main  relief  asked  for,  and  the  plaintiff  has 
twelve  years  from  the  date  oE  the  death  of  the  widow  for 
bringing  the  suit.^  So;  where  the  plaintiff  alleged  that  he  was 
the   owner  of   certain  land,  which  a    stranger  had    fraudulently 


'  lyyappa  v.  Ramalakshmamma  [1890] 
13  Mad.,  549. 

'  Joy  Gopal  v  fMlit  Mohan  [1903] 
26  All.,  236. 

3  Chhaganlal  v.  Dhondu  [1903]  27, 
Bom.,  607. 

•■  Bakatram  v.  Karsetji  [1903]  27 
Bom.,  560 ;  Rampal  v.  Balbhaddar 
[1902]  25  AIL,  1,  P.  0. 

'  Of,  Narayanan  v,  Kannammai 
[1904]  28  Madv,  338. 


'  Act  IX  of  1908,  sch.  I,  art.  141 ; 
Harihar  v.  Dasarathi  [1905]  9  C.  W.  N., 
636 ;  Mitra,  Lim.,  1042-3.  'Where  re- 
versioners ask  for  a  declaration  of  in- 
validity of  alienation,  art.  120  applies, 
Krishna  v.  Lakshmi  [1908]  18  M.  li. 
J.  R.,  275.  Of.  Unni  v.  Kiivchi  Amma 
[1890]  14  Mad.,  26;  Bijou  Gopal  v. 
Krishna  Mahishi  [1907)  34  Cal.,  329, 
P.  C.  Karm  Kulli  v.  Karmdad  [19G5) 
P.  R.,  79. 
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mortgaged   to   the   defendant,    and   the  latter   having  applied 

for   foreclosure  and   the  usual    notice   having   been   issued,  he 

claimed  "that,  the   mortgage-deed  being   set  aside,  the  land  be 

protected   from   the   illegal   foreclosure   by   cancelment   of  the 

foreclosure  proceedings,"  the  court  held   that  the  suit  was  really 

one  for  a  declaratory  decree,  and  article  91  afore-mentioned  was 

not  applicable.^     Where  the   next   presumptive  heir  sues  for  a 

declaration  that   an   alienation     of  land   made  by    a  Hindu    or 

Mahomedan  lady  in    possession  of   such  land,    is  void  except  for 

her  life  or  until  her  re-marriage,  article  1 25  applies,  and  the  suit 

may  be  brought  within  twelve  years  of  date  of  the  alienation.^ 

An  instrument  may    evidence  a  transaction   which  the  court    Compensa- 
tion, 
cannot  support,  but  there    may  be    a  right   to  compensation   in 

respect  of  it  which  a  court  of  justice  will  not  deem  inequitable. 

The  remedy  of  cancellatfon    is    not  a  matter  of  absolute   right, 

and,  as    we  have    seen,    he  who   seeks  equity    must  do  equity.^ 

A  court   may,    therefore,    on  adjudging   the   cancellation  of   an 

instrument,  which  it  holds  to  be  void  or  voidable,  impose  terms 

upon  the  plaintiff,  who  has   moved  it,  and  require   him  to  make 

any  compensation  to  the  defendant  which  j'ustice  may  require.* 

This  compensation,  too,  cannot  be  claimed  as  a  matter  of  right : 

the  court   will  exercise  its   discretion.     It  may   refuse  to   show 

any  favour  to  a  professional  money-lender,  who  knows  that  a 

person  is    a  minor  and  yet  proceeds  to  advance  to  him  a  loan.* 

»  Sobha  Pandey  v.  Sahodra  Bibi  v.  Sukhi  [1899]  22  All.,  33,  41,  F.  B. ; 
[1883]  5  All.,  322.  See  cases  collected  where  alienation  by  mother  as 
in  Mitra's  commentary  on  art.  91,  Lim.  guardian  for  minor  son,  who  sub- 
Act,  sch.  II.  But,  for  purposes  of  seqnently  dies,  neither  art  125,  nor 
court-fee,  a  suit  praying  for  a  deolara-  art.  141  applies,  Sotmdara  v.  Velay- 
tion  that  a  sale-deed  was  fraudulent  udam  [1894]  4  M.  L.  J.  R.,  275. 
and  for  an  order  to  have  it  cancelled  '  In  America,  it  has,  accordingly, 
and  a  copy  thereof  sent  to  the  Regis-  been  held  that  a  court  of  equity  will 
trar,  falls  within  s.  7,  para  4,  cl.  (c),  not  cancel  a  real-estate  mortgage 
Act  VII  of  1870.  Parvati  Bai  v.  Vishva-  securing  a  just  debt,  which  conoededly 
nath  [1905]  29  Bom.,  207.  For,  differ-  has  not  been  paid,  at  the  suit  of  the 
ence  between  setting  aside  a  deed  as  mortgagor,  or  one  standing  in  his 
void  and  declaring  a  party's  rights  not  shoes,  when  the  only  ground  urged 
to  be  affected  by  it,  see  Ebrahimbhai  for  such  relief  is  that  the  statute  of 
V.  Fulbai  [1902]  26  Bom.,  577,  581-2 ;  limitations  is  available  as  a  defence 
Motilal  V.  Karrabuddin  [1897]  25  Cal.,  against'  its  foreclosure,  Tracy  v. 
179,  186,  P.  C.  Wheeler  [1906]  6  L.  R.  A.,  N.  S.,  516. 

'  Mitra,  Lim.,  973.   sqq.  Mesraw  v.  "  S.  R.  A.,  s..41 ;  2  Story,  Eg.,  s.  696. 

Oirjanundan    [1908]    12     C.     W.    N..  '  Brohmo  Dutt  v.  Dharmo  Das  Ghose 

857;   Bam  Sarup  v,    Ram  Dei  [1907]  [1898]    26    Cal.,    330,    381,  affd.   s,  n. 

29  AIL,  239.     Where  suit  by  remote  Mohori    Bibee   v.    Dhurmodas    Ghose 

reversioner,  art  120  applies,  BJMigwawto,  [1903]  30    Cal.,    539,    P.    C.   Kam,pta 
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Cancellation 
through 
fraud  or 
mistake. 


But  the  discretion  is  a  judicial  one  ;  and,  where  a  minor,  who 
has  obtained  a  loan  upon  security  of  landed  property,  comes 
to  a  court  of  equity  to  have  the  mortgage-deed  cancelled,  the 
court  may  make  its  decree  conditional  upon  his  refunding  to 
the  creditor  the  money  actually  received  by  him.^  There  is 
nothing  in  section  41,  Specific  Relief  Act,  to  compel  a  court 
to  restrict  the  considerations  of  justice  to  cases  where  the 
parties  arrayed  on  both  sides  are  of  full  age.  Where  this  is 
the  case,  however,  there  can  be  no  difficulty  in  the  way  of  the 
court  giving  full  pfEect  to  the  equities  as  between  the  parties 
before  it ;  and  sections  64  and  65,  Indian  Contract  Act,  may 
also  be  usefully  referred  to. 

In  conclusion,  I  will  ask  you  to  note  that  equity  will  also 
relieve  where  an  instrument  has  been  delivered  up  or  cancelled 
through  fraud  or  mistake.^  A  case  in  point  is  Banta  v.  Vreeland,^ 
where  an  aged  man,  ignorant  of  business,  had  surrendered  and 
cancelled  a  mortgage-deed,  under  a  mistaken  belief  that  it  had 
been  paid  up  long  before.  Upon  proof  of  mistake,  a  decree  for 
foreclosure  of  the  mortgage  was  granted. 


Prasad  v.  'Sheo  Oopal  Lai  [1904]  26 
All.,  234,  purports  to  follow  this 
ruling,  but  the  actual  decision  is  not 
satisfactory.  It  was  found  as  a  fact 
that  the  plaintiff,  who  had  sued  for 
cancellation  of  a  mortgage-deed 
executed  by  himself,  had  actually 
received  part  of  the  consideration  (a 
fact  which  the  plaintiff  had  denied  in 
the  plaint),  but  the  court  of  first  ap- 
peal thought,  the  plaintiff  being  a  mi- 
nor, it  had  no  discretion  to  exercise, 
and  unconditionally  decreed  his  claim. 
In  second  appeal,  the  High  Court  could 
not  and  did  not  consider  the  evidence 
to  determine  if  justice  required  the 


payment  of  any  compensation  to  the 
defendant,  but  it  should  have  cor- 
rected the  error  of  the  lower 
appellate  court,  which  had  overlooked 
s.  41,  S.  R.  A. 

^  Dattaram  v.  Vinayak  [1903]  28 
Bom.,  181.  Baluk  v.  Dadu  [1910]  P.'  R. 
iSo.  70.  Cf.  A  jit  Singh  v.  Bijai  Bahadur 
Singh  [1884]  11  Cal.,  61,  P.  C. 
Distinguish  Madho  Parshud  v. 
Mehrban  Singh,  [1890]  18  Cal.  157,  163, 
P.O. 

'  1  Story,  Eq.,  S.  167. 

=  [1862]  15  N.  J.  Bq.,  103,  3  Keener, 
368. 


LECTURE  X. 


Declaratory  Decrees. 

Akin  to  the  relief  of  cancellation  of  instruments  is  that  of 
a  declaratory  decree.  But  the  remedy  in  the  latter  case  is  of  a 
wider  and  more  comprehensive  nature.  Any  person  entitled  to 
any  legal  character  or  to  any  right  as  to  any  property,  may 
institute  a  suit  against  any  person  denying,  or  interested  to 
deny,  his  title  to  "such  character  or  right,  and  the  court  may  in 
its  discretion  make  therein  a  declaiation  that  he  is  so  entitled, 
and  the  plaintiff  need  not  in  such  suit  ask  for  any  further 
relief '  The  remedy  provided  by  section  42,  Specific. Relief  Act, 
is  based  more  upon  Sctoch^  than  English  practice.  English 
courts  of  equity  in  former  times  often  prefaced  their  decrees 
with  a  declaration  of  rights  or  title,  but  this  was  only  by  way 
of  introduction  to  some  other  relief  which  it  was  the  aim  and 
object  of  those  decrees  to  grant.*  In  1852,  the  English  practice 
was  assimilated  to  the  Scotch  by  the  enactment  of  the  Chancery 
Improvement  Act,*  section  50  of  which  was  two  years  later 
re-enacted  for  the  Supreme  Courts  in  India,^  and  this  provision 
also  found  a  place  in  our  first  Code  of  Civil  Procedure.^  Section 
15  of  this  Code  ran  thus  : — 

"  No  suit  shall  be  open  to  objection  on  the  ground  that  a 
merely  declaratory  decree  or  order  is  sought  thereby,  and  it 
shall  be  lawful  for  the  civil  courts  to  make  binding  declarations 
of  right  without  granting  consequential  relief." 

It  is  possible  that  this  provision  of  law  met  with  a  more  liberal 
interpretation  in  the  Indian  courts'  tlian  did  the  corresponding 

'  S.  R.  A.,  S.42. 

'  Cf,  Mackey,  Practice  of  the  Court 
of  Session,  vol.  II,  pp.  93-100. 1  Stokes, 
A-I.  Codes,  934. 

'  1  Seton,  Judgments,  23  ;  Fischer  v. 
Secretary  of  State  [1898]  26  I.  A.,  28, 
22  Mad.,  270.  Of.  Bunsbutti  v.  Ishri 
Dut,t  [1879]  5  Cal.,  512,  [188.S]  10  Cal., 
824,  P.  C.  («.  n.  Isri  Dtit  v.  Bunsbutti); 


Declaration 
in  England 
and  Soot- 
land. 


Old  Indian 
law. 


Bhujendro  v.  Trigunanath  [18821  8 
Cal.,  761,  764. 

*  15  &  16  Vict.,  c.  86.  Rooke  v.  Ken- 
sington, [1856]  2  K.  &  J.,  753. 

'  Act  VI  of  1854,  s.  29. 

■  Act  VIII  of  1859. 

'  See  Broughton,  Declaratory  De- 
crees,  ■which  collects  the  authorities. 
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provision  in  the  parent  Act  in  England.'  But  the  practice 
which  was  established  under  the  Civil  Procedure  Code, 
and  which  was  sanctioned  by  the  Privy  Council,  was  that  a 
declaratory  decree  would  be  made  only  where  there  was  a  right 
to  some  consequential  relief  which,  if  asked  for,  might  have 
been  given  by  the  same  court,  or  where,  in  certain  circumstances, 
it  was  required  as  a  step  to  relief  in  some  other  court.^  The 
Specific  Relief  Act  has  altered  and  to  some  extent  widened  the 
Present  law.  gcope  of  the  remedy  A  declaratory  decree  cannot  be  now  made 
where  it  is  open  to  the  plaintiff  to  ask  for  further  and  conse- 
quential relief,^  but  where  this  is  not  open  to  him  and  there 
can  be  no  executory  decree,  the  court  may  yet  decree  a  decla- 
ration of  present  and  future  rights."*  The  intention  of  the 
legislature  probably  was  to  authorise  an  Indian  court  to  grant 
to  a  plaintiff  the  relief  which  the  English  Court  of  Chancery 
grants  in  cases  where  no  relief  at  common  law  is  available. 
E.g.,  where  a  proprietor's  title  was  in  danger,  and  he  could 
not  bring  an  action  at  common  law  to  try  the  question  of 
title,  the  Court  of  Chancery  would  give  him  this  indirect  form  of 
relief,  viz.,  a  declaration,  the  more  direct  kind  not  being  open  to 
him.^  It  does-  not  appear  that  in  India  a  suit  for  a  mere  decla- 
ration can  be  brought  under  any  other  provision  of  the  law.' 
The  general  power  vested  in  the  Courts  in  India  under  the 
Civil  Procedure  Code  to  entertain  all  suits  of  a  civil  nature,  ex- 
cepting suits  of  which  cognisance  is  barred  by  any  enactment 
for  the  time  being  in  force,  does  not,  says  Scott,  C.  J.,  carry  with 
it  the  general  power  of  making  declarations,  except  in  so  far  as 
sucli  power  is  expressly  conferred  by  statute.'  But  this  does 
not  mean  that  declarations  may  not  be  embodied  in  a  decree 
as  introductory  to  other  relief  granted  by  the  decree.     For  such 

'  Cox  V.  Barker  [1876]  3  Ch.  D.,  370.  "  This  important  and  useful  change 

'  Kathama  Natchiar    v.    Dorasinga  was  introduced  at  the  instance  of  Mr. 

Tever  [1875]  2  I.  A.,  169,  15  B.L.R.,  83;  Pitt  Kennedy,  who  was  Standing  Coun- 

Sheo  Singh  Bai  v.  Dakho,  [1878]  5  I.A.,  sel  to  Government  when  the  Specific 

87, 1  AH.,  688  ;   tSreenarain  Mitter  v.  Relief  Bill   was  before  the  Council, 

Kishen  Soondery,  [1873]  I  I.A.  Sup.,  149,  1  Stokes,  A.-I.  Codes,  934-5. 

UB.  L.  R.   171;   Sadut  AUv.Abdool  <■  Bholai   v.   Kali    [1885]  8  AU.,    70 

Ounney   [1873]  ibid,   165,    11  B.L.R.,  (Mahmood,  J.) 

203  ;  Nilmoney  v.  Kalee  [1874]  2  I.  A.,  °  Kunhiamma  v.  Kunhunni  [1892]  16 

83, 14  B.  L.  R  ,  382.  Mad.,  140,  142. 

'  S.  R.  A.,  s.  42,  proviso.   Deokali'v.  ^  SJiri  Vaktuba  y.  Agarsingji  {1910] 

Kedar  [1912]  39  Cal.,  704.  34  Bom.,  676. 
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declarations  legislative  sanction  is  not  required,  as  they  rest  on 
long  established  practice.^ 

The  utility  and  importance  of  the  remedy  are  manifest,  for    English  bills 
its  object  is  '  to  prevent  future  litigation  by  removing  existing 
causes  of  controversy.'^     It  secures  for  the  Indian  litigant  the 
same  advantages  which  were  sought  by  the  old  equitable  bills 
of  peace,  bills  quia  timet  and  bills  to  perpetuate  testimony  in 
•England.'     This  method  of  adjusting   title   by  bill  in  equity 
proved  so  convenient  that  in  many  of  the  United  States  statutes    U.s.statu- 
.have  been  passed  extending  the  jurisdiction  of  a  court  of  equity 
to  all  cases  where  a  party  in  possession,  and  sometimes  out  of 
possession,  seeks  to  clear  up  his  title  and  remove  any  cloud 
caused  by  an  outstanding  deed  or  lien  which  he  claims  to  be 
invalid,   and  the  existence  of   which   is  a   threat  against   his 
peaceable  occupation  of  the  land,  and  an  obstacle  to  its  sale  * 
The  inequity  that  was  designed  to  be  remedied  grew  out  of  the 
situation  of  a  person  in  the  possession  of  land  as  owner,   in 
which  land  another  person  claimed  an  interest  which  he  would 
not  enforce  ;  and  the  hardship  was  that  a  person  so  in  possession 
could  not  force  his  adversary  to  sue,  and  thus  put  the  claim  to 
test.*     A  number   of  statutes  has  therefore  been  passed,  with 
the  object  of  quieting  title  or  compelling  the  determination  of 
claims  to  real  estate  ;^  and  they  accomplish  a  most  useful  pur- 
pose.    "It  is  certainly  for  the  interest  of  the  state,"  said  Field, 
J.,  "  that  this  jurisdiction  of  the  court  should   be  maintained, 
and  that  causes  of  apprehended  litigation  respecting  real  pro- 
perty,   necessarily  affecting  its   use  and  enjoyment,  should  be 
^removed  ;  for,  so  long  as  they  remain,  they  will  prevent  improve- 
ment and  consequent  benefit  to  the  public.     It  is  a  matter  of 
eveiy-day  observation  tbat  many  lots  of  land  in  our  cities  remain 
animproved,  because  of  conflicting  claims  to  them.    The  rightful 
owner  of  a  parcel  in  this  condition  hesitates  to  place  valuable 
improvements  upon  it,  and  others  are  unwilling  to  purchase  it, 


'  Deokali  v.  Kedar,  supra.  '  2  Story,  Eg.,  ch.  xxi,  xxii,  xlii. 

'Holland  v.   Challen,  110   O.S.,  20,  'Wehrman  v.  Conklin,  155  V!.S.,Sli. 

where  the  distinction  between  a  bill  ^Jersey  City  v.  Lembeck,  81,  N.  J 

of  peace  and  a  bill  quia  timet,  is  well  Eq..  255. 

brought    ont.     See     also   Sharon    v.  °  4  Pomeroy.  Eq.,  J.,  s.  1396  •  2  Pome- 

.Tucker,  [1892]  144  U.  S.,  533,  1  Keener,  roy,  Eq.  B.,  p.  1241  n, 

892.  ^      ^         r 
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much  less  to  erect  buildings  upou  it,  with  the  certainty  of  liti- 
gation and  loss  of  the  whole.     And  what  is  true  of  lots  in  cities, 
the  ownership  of  which  is  in  dispute,  is  equally  true  of  large 
tracts  of  land  in  the  country.     The  property  in  this  case,  td  quiet 
the   title   to    whicL  the  present  suit   is   brought,  is  described 
in  the  bill  as  wild  and  uncultivated  land.     Few  persons  would 
be  willing  to  take  possession  of  such  land,  inclose,  cultivate,  and 
improve   it,   in    the   face  of   a  disputed  claim  to  its  ownership. 
The  cost  of  such  improvements  would  probably  exceed  the  value 
of   the  property.     An  action  for  ejectment  for  it  would  not  lie, 
as  it  has  no  occupant ;    and  if,  as   contended  by  the  defendant, 
no  relief  can  be   had   in   equity,  because    the    party   claiming 
ownership    is  not    in    possession,    the  land    must   continue  in 
its  unimproved   condition.     It  is  manifestly  for  the  interest  of 
the  community  that  conflicting  claims  to  property  thus  situated, 
should  be  settled,  so  that  it  may  be  subjected  to  use  and  improve- 
ment."^    The  Indian  enactment,  in  one  respect  at  any  rate,  has 
a  more  extended  scope,  for  it  contemplates  the  settlement,  not 
only  of  conflicting  claims  to  property,  but  also  of  disputes  as  to 
status.  status,  though  it  may  be  doubted  if  a  suit  to  have  the  true  cons- 

truction of  a  statute  declared  would  come  within  its  purview.'' 
It  does  not  sanction  every  form  of  declaration.^  A  declaratory 
decree  confers  no  new  right,  it  only  clears  up  the  mist  that  has 
been  gathering  round  the  plaintiff's  status  or  title.  A  man's 
status  or  "  legal  character "  is  constituted  by  the  attributes 
which  the  law  attaches  to  him  in  his  individual  and  personal 
capacity,  the  distinctive  mark  or  dress,  as  it  weire,  with  which 
the  law  clothes  him.  There  are  some  attributes  which  may  be 
said  to  belong  to  humanity  in  general,  so  long  as  it  does  not 
deviate  fi-om  the  normal  type.  But  individuals  may  have  cha- 
racteristics peculiai-  to  them,  and  these  peculiar  characteristics 
will  constitute  the  status  of  each.  An  adopted  son,  for  instance, 
is  not  quite  the  same  as  a  natural-born  son,  and  with  neither 
can  be  placed  on  an  even  footing  a  natui'al    or  illegitimate  son. 

^Halland    v.    Challetif  HO   U.    S,          ^  Ramdas    v.     Secretary     of  State 

19,21  ■  [1913]   17   c.   L.   J.,  75      (declaration 

^  Fischer    v.    Secretary  of    State,      that  dismissal  of  a  servant  of   crown 

[1898]  26  I,  A.,  28.  was  contrary  to  rules  not  granted).  .    ■ 
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The  rights  of  a  son,  again,  may  differ  from  those  of  a  daughter, 
and  the  married  woman  in  the  eye  of  the  law  may  be  a  different 
person  from  a  widow  or  even  a  divorcee.  The  legal  character 
and  position  of  each  may  be  differentiated.  According  to 
Holland,  the  chief  varieties  of  status  among  natural  persons  may 
be  referred  to  the  following  causes  :  (1)  sex  ;  (2)  minority  ;  (3) 
'patria  potestas'  and  'manus';  (4)  coverture ;  (5)  celibacy  ; 
(6)  mental  defect ;  (7)  bodily  defect ;  (8;  rank,  caste,  and  official 
position;'  (9)  slavery;  (10)  profession;  (11 1  civil  death; 
(12)  illegitimacy ;;,  13)  heresy;  (14)  foreign  nationality;  and 
(15)  hostile  nationality.^  Now,  there  may  be  a  question  raised 
regarding  a  person's  status,  it  may,  e.g.,  be  disputed  if  a  certain 
woman  is  the  lawfully  wedded  wife  of  a  certain  person,^  or  if 
-she  has  borne  a  son  to  him,*  or  if  a  certain  child  whom  a  lady 
is  bringing  up  is  the  adopted  son  of  her  husband.*  Upon  the 
settlement  of  this  question,  important  rights,  both  personal  and 
real,  may  depend,  and  a  court  may  be  asked  to  put  an  end  to 
dispute  and  uncertainty  by  determining  the  legal  character 
in  issue.  Where  the  defendants  had  made  a  statement  before 
the  revenue  authorities,  stating  that  the  plaintiffs  were  Sheikhs, 
and,  as  such,  not  entitled  to  various  rights  in  the  village  to 
which  Rajputs  alone  were  entitled,  the  Punjab  Chief  Court 
held  that  the  plaintiffs  were  entitled  to  sue  for  a  declaration 
that  they  were  Rajputs  of  the  specified  got.^ 

Or,  again,  the  dispute  may  be  regarding  a  person's  rights  Title, 
and  interests  in  property,  a  cloud  may  have  been  oast  upon 
his  title.  This  convenient  expression,  "cloud  upon  title,"  I 
have  used  before,  but  the  meaning  may  not  be  quite  clear  to 
you;  I  may  therefore  explain  that  it  is  something  which  is 
apparently  valid,  but  which  is,  in  fact,  invalid '  It  is  the 
semblance  of  a  title,  either  legal  or  equitable,  or  a  claim  of  an 
interest  in  lands  appearing  in  some  legal  form,  but  which  is, 
in  fact,  unfounded,  or  which  it  would  be  inequitable  to  enforce.' 


'  Of.  Mahara/  v.  Shashi  [1915J  13 
A.  L.  J.  R.,  455 ;  s.  c.  37  All.,  313  (office 
of  Honorary  Secretary  of  an  associa- 
tion, declaration  refused). 

''Jur.,  340. 

'  Of.  S.  R.  A.,  s.  ill.  (h) ;  s.  43,  ill. 

"  Shiivaktuba   v.    Agarsingji  [1910]' 


34  Bom.  676. 

•  Cf.  Ibid,  s.  42,  ill.  (/) 

"  Tasadduq  Husain  v.  Wasir  Ali, 
[1906]  P.  L.  R..  9.  Of.  Muhammad  v. 
Secretary  of  State  [1910]  89  P.  L.  R. 

'  Bissell  V.  Kellogg,  60  Barbour,  629. 

'  Rigdon  v.  Shirk,  127  III.,  412, 
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As    another   American   authority   puts   it,    "  A  cloud   upon  a 
title  is   but   an   apparent  defect   in   it.     If  the  title,   sole   and 
absolute   in  fee,   is  really   in    the  person  moving  against  the 
cloud,  the  density  of  the  cloud  can  make  no  difference  in  the 
right  to  have  it  removed.     Anything  of  the  kind  that  has  a  ten- 
dency, even  in  a  slight  degree,  to  cast  doubt  upon  the  ovrner's 
title  and  to  stand  in  the  way  of   a  full  and  free   exercise   of   his 
ownership,  is,  in  my  judgment,  a  cloud  upon  his  title,  which  he 
may  remove."'    E.g.,  a  neighbour  may  claim  a  right  of  way  across 
a  field  that  belongs  to  another,*  or  a  life-tenant  may  alienate  the 
property   in   his  possession    to   the  prejudice   of  the  rights  of 
a 'reversioner  or  remaindeirman.'     This   cloud   may    be   consti- 
tuted by  a  deed  or  other  instrument  or  proceeding,  and  if  left  to 
gather  and  not  dispersed  in  time,  it  is  likely  to  be  used  to   em- 
barrass or  affect  a  party's  title  injuriously    and  vex.atiously.'' 
Evidence  going  to  establish  the  unsubstantiality  of  the  cloud 
may  be  lost   in  course  of  time,  the  value  of  the  property  may 
fall  in  the  market,  the  securities  may  depreciate,  and  the  person 
lying  under  the  cloud  may  even  be   prevented  from  making  de- 
finite and  certain  arrangements  for  his  family.     The  interests 
of  justice  therefore  require  that  this   unfortunate  person  should 
be  permitted  to  invoke  the  aid  of  the  court  for  the  removal  of 
the  cloud  as  early  as  practicable.' 
Conditions  ^g  tj^g  remedy  is  statutory,  it  is  necessary  to  consider  the 

'  provisions  of  the  statute  for  determining  the  conditions  under 
which  the  courts  will  administer  relief.  These  conditions  are, 
first,  that  the  plaintiff  should  at  the  time  of  suit  be  entitled  to 
any  legal  character  or  'to  any  right  as  to  any  property ;  next, 
that  the  defendant  should  then  have  denied  or  be  interested  in 
denying  this  character  or  right ;  and,  lastly,  that  the  plaintiff 
should  not  then  be  in  a  position  to  ask  for  relief  consequential 
-upon  the  declaration  prayed  for.  If,  therefore,  the  plaintiff, 
can  show  a  present  existing  interest  in  himself,  coupled  with 
a  present  danger  or  detriment  to  such  interest,  the  court,  in  its 
discretion,  may  make  a  declaration  which  will  avert  such  danger 

'  Whitney  v.  Port  Huron,  88  Mioh.,  *  4  Pomeroy,  Bq.  J.,  a.  1398 ;  Haskell 

269,  24  Am.  St.  R.,  291.  v.  Sutton,  53  W.  Va.,  206. 

»  Of.  S.  R.  A.,  s.  42,  ill.  (a).  '  Lowndes  v.  Bettle  [1864]  10  Jur. 

»  Ibid,  ill  (d),  (e).  N.  8.,  226. 
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or  detriment,  provided  that  he  is  not  at  the  time  shown  to  be 
also  entitled  to  any  other  decree  capable  of  execution.^  It  will 
be  convenient  to  consider  the  several  conditions  or  elements 
above-mentioned  separately. 

(a)  There  must  be  a  present  interest  in  the  plaintiff.  If 
it  is  an  interest  in  property,  it  may  not  be  one  for  immediate 
enjoyment.  In  the  case  of  real  property,  English  lawyers 
distinguish  between  estates  in  possession  and  estates  in  ex- 
pectancy,^ i.e.,  lands  (to  take,  as  an  instance,  one  species  of  real 
property  only)  of  which  a  party  may  now  be'  in  possession  and 
enjoy  the  usufruct,  or  lands  in  respect  of  which  a  party  has  only 
a  right  of  future  enjoyment.  But  though  actual  enjoyment  may 
be  postponed,  that  does  not  affect  the  present  character  of 
the  right.  The  right  is  there,  but  the  facts  which  are  to  put 
that  right  in  motion  have  not  yet  emerged.  Such  a  right  is  to 
be  distinguished  from  a  mere  c/iance  or  possibility  of  right,  a 
vague  expeotanoy,  inasmucli  as  it  is  a  distinct  and  definite  in- 
terest known  to  the  law,  which  is  capable  of  alienation,  and  de- 
volves, at  demise  of  the  person  of  inherence,  upon  his  heirs  or 
representatives.^  Where  a  suit  is  brought  for  the  removal  of 
a  cloud  from  a  title,  the  plaintiff  can  obviously  have  no  loans 
standi  to  maintain  this  suit,  if  he  is  a  stranger  to  the  title.  "  It 
is  not  conceivable,  in  the  nature  of  things,'  said  McGIellan,  J., 
"  that  any  state  of  facts  in  regard  to  the  title,  any  character  of 
muniments  evidencing  prima  facie  title  in  others,  could  be' 
said  in  any  sense  to  shade  and  obscure  that  which  has  no 
existence,"*  He  must  have  some  title  in  himself,  for  a  plaintiff 
can  recover  solely  on  the  strength  of  his  own  title,  and  not  on  the 
weakness  of  that  of  his  adversary.^  But  this  title  need  not  be 
a  perfect  or  absolute  one,  which  will  avail  against  the  whole 
world ;  it  is  enough  if  the  plaintiff  can  show  in  himself  a  title 
which  is  superior  to  the  alleged  cloud.® 

Now  let  us   examine  some  of  the  titles   which  have  been 


(a)  Present 
interest. 


Proprietary 
title. 


'  CoUett,  5th.  ed.  296.  C/.  Wajid  AH 
^.  Dianatullah  [1885]  8  AH.,  31.  Onus 
npoD  plaiutiS,  Chittaw:  Debi  [1901] 
24  AH.,  170. 

»  Fearne,  Contingent  Remainders,  2. 

»  Digby,  Bist.  Real  Prop.,  324.  ' 


'  Lyttle  V.  Sande/ttr  [1890]  98  Ala- 
bama, 396,  1  Keener,  38S. 

'  Kennedy  v.  Elliot,  85  Fed.,  832  ;  2 
Pomeroy,  Eq,  R.,  s.  730.  Ante,  50  n. 

°  South  Chicago  Brewing  Co.  v. 
Taylor,  205  111.,  132. 
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recognised  in  decided  cases.  If  the  plaintiff  is  entitled  as  owner 
to  some  property,  he  has  the  fullest  title  that  the  law  recognises, 
and  there  can  be  no  question  as  to  his  right  to  maintain  a  suit 
in  respect  of  that  property.  This  title  may  be  by  inheritance 
or  purchase,  or  even  prescription.^  But,  in  any  case,  if  it  is 
jeopardised  or  clouded  by  reason  of  an  adverse  claim,  the  plaintiff 
may  have  relief.  This -ad  verse  claim  may  be  based  on  a  deed 
purporting  to  be  executed  by  the  plaintiff's  predecessor-in-title,^ 
or  on  a  fraudulent  conveyance  made  by  a  stranger  to  the  title,^ 
or  an  unlawful  alienation  made  by  a  co-owner.*  Or,  the  claim 
may  take  the  form  of  an  order  by  a  magistrate  or  other  executive  > 
ofHcer  directing  the  removal  of  what  is  described  as  an  obstruc- 
tion on  the  public  way.^  Or  the  claim  may  be  put  forward  on 
behalf  of  the  public  with  the  object  of  imposing  a  servitude  upon 
the  plaintiff's  land  :  the  public,  e.g.,  may  claim  part  of  it  as  a 
highway.^  Or,  a  neighbour  may  have  committed  acts  of  trespass 
upon  the  plaintiff's  property,'  or  collected  rents  from  the 
plaintiff's  tenants.^  Or  the  plaintiff's  property  may  have  been 
attached  or  even  sold  in  execution  of  a  decree,  obtained  by  a 
third  party  against  a  stranger.'  Or,  the  plaintiff  may  have 
failed  to  reduce  to  possession  the  whole  estate  he  has  inherited, 
and  the  defendant  may  have  falsely  set  up  a  claim  as  heir  to  it.'" 
Or,  the  plaintiff  may  be  the  owner  by  purchase  of  certain 
property,  but  he  may  have  deemed  it  expedient  to  get  the 
conveyance  drawn  up  in  favour  of  a  third  person-and  this  person, 

'  Per  Sawyer,  J.     :"  The  statute  o£  '    Secretary  of  State  y.  Jeihabhai 

limitations  as  against  a  party  claim-  Kalidas  [1892]  17  Bom.,  293  (alleged 

ing  under  a  written  title  would  have  obstruction  was  in-front  of  plalntifl's 

performed  but  half  .  its  mission  as   a  shop  on  land  which  he    claimed  as 

statute  of  repose,  if  the  party  relying  his). 

upon  it  must  wait  till  he  is  attacked         '  Chuni   Ltd  v.   Ram    Kishen  8ahu 

before  he  can  reduce  the  evidence  of  [1888]  15  Gal.,  460,  F.  B. 
his  title  to  the  form  of  a  permanent  '  Bissesuri  v.    Baroda  Kanta  Boy 

record."     Arrington    v.    Liscon,    34  [1884]  10  Cal„   1076.    If  the  trespass 

Calif.,  365,  94  Am.  Dec,   722.    Sharon  amounts  to  ouster,  possession  must 

V.    Tucker,  [1892]  144    U.    S.  5.S3,    1  also  be  claimed. 
Keener,  392.  "Chinnammalv,  Varadaraiulu  [1892] 

'  Pixley  V.  Huggins,  15  Calif.,  127.  15  Mad.,  307  ;  Mahadeo  Singh  v.  Bachu 

'  Sobha   Pandey    v.     Sahodra  Bibi  Singh  [1888]  11  All.,  224. 
[1883]  5  AH.,  322  (ifraudulent  mortgage  '  Narayanrav  v.    B alkrishna  [ISSO] 

followed  by  notice  of  foreclosure).  4  Bom.,  529,  P.  B.;  Shivram  Chintaman 

'  Unni  V.   Kunchi  Amma  [1890]  14  v.  Jivu  [1888]  13  Bom.,  34. 

Mad.,  26    (unauthorised  kanom  of  a  i°  Chinnammal      v.       Varadarafulu, 

MalaBar  tarwad  by  Karnavan,  since  supra.  Of.  1  Pomeroy,  Eq.  J.,  504  ji. 
removed  from  office). 
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Telying  upon  his  ostensible  or  paper  title,  may  choose  to  play 
him  false.^  In  all  these  cases,  the  plaintiff  may  have  a  declaration 
from  the  civil  court  that  he  is  the  owner  of  the  property,  and  as 
such  entitled  to  exercise  over  it  the  dominion  of  a  proprietor,  as 
against  the  adverse  claimant.  So,  if  a  municipality  refuse  leave 
to  a  proprietor  of  land  to  open  a  market  thereupon,  he  may  sue 
for  a  declaration  to  establish  his  right.^ 

The  title,  again,  may  be  possessory.  One  in  lawful  posses-  Possessory 
sion  of  property  may  maintain  it  against  all  but  the  rightful 
owner  ;  and  if  a  third  party  interferes  with  his  possession*  or 
requires  him  to  vacate,*  the  actual  possessor  may  obtain  a 
declaration  of  his  right  to  hold  the  property.  And,  where 
property,  subject  to  a  mortgage,  was  sold  in  execution  of  a  decree 
and  purchased  by  the  plaintiff,  who  obtained  possession,  he  was 
allowed  to  maintain  it  against  a  subsequent  purchaser,in  execu- 
tion of  a  decree  on  foot  of  the  mortgage,  where  it  appeared  that 
the  mortgagee,  though  aware  of  the  plaintiff's  rights,  had  not 
impleaded  him  as  a  defendant  to  his  suit  for  sale.*  Possession, 
bond  fide  and  lawfully  obtained,  is,  as  we  hare  seen  before,  pro- 
tected by  the  courts  f  and  to  require  a  party  in  such  possession 
to  await  the  action  of  a  hostile  party  claiming  under  the  instru- 
ment or  other  matter  constituting  the  cloud,  until  perhaps  the 
former's  evidence  and  ability  to  defend  against  it  is  lost 
by  lapse  of  time,  would,  in  many  cases,  be  to  deny  him  any 
remedy.'  But,  if  the  possession  has  been  obtained  by  violence 
or  by  the  use  of  any  unfair  or  corrupt  means  or  by  fraud,  equity 
will  not  lend  its  aid.^  Such  possession  does  not  create  any 
interest  which  the  law  will  recognise. 

1  Loho  V.  Brito  [1897]  21   Mad.,  231  the    array  of    parties    in    mortgage 

(land    purchased     henami) ;     Oour  suits  which  is  peculiar  to  the  AUaha- 

Mdhun  V.   Dinonath  [1897]  25  Cal.,  49  bad  Court,  and  may    not    command 

(decree  purchased   benami,  executed  unqualified  assent    in    other    Indian 

by  benamidar).  Courts. .  See  Protap  v.   Ishan  [1898]  4 

^  Jlrij  Mohan  Singh  v.  Oollector  of  C.  W.  N.  266  ;  Ghose,  Mortgage,  735  n 
Allahabad  [1881]  4  All.,  102.  "  Ante,  49  ;  Salmond,   Torts,   175-6  ; 

"  Ismail   Ariff  v.    Mahomed   Ohous,  17  M.  L.  J.,  297  (art.).       j 
[1893]  20  Cal.,  834,  P.  C;  Ayy.a'ptf.r.aju  '  Per  Gilfillan,  C.J.,  Redinv.  Bran- 

T.  Secy  oj  State  [1912]  37  Mad..  298';  ham,  43  Minn.,  283. 
Mt.  Rosa  Min.  Co.  v.  Palmer,  [1899]  60-         '  -Cf.  Watson  v.  Lion  Brewing  Go.,  61 

L.  R.  A.  289.  Midi.,  595  ;   Adler  v.     Sullivan,-   115 

'  S.  R.  A.,  s.  42,  ill.  (g).  Alabama,  582;   Stetson  v.    Cooft,    39 

■  Nathu    Singh    v.    Oumani    Singh  Mich.,  750  ;  Hardin  v.  Jones,  86   111. 


J  18  AH.,  320.   This  decision  part-      313 ;  Wakefield  v.   Sunday  Lake  Min, 
ly  turns  upon  certain  views    as  to       Co.,  85  Mich.,  605. 
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Co-owner- 
ship, 


Other  titles. 


'  The  plaintiff's  title  again  may  be  that  of  a  co-owner.  A 
co-parcener  in  a  Hindu  joint  family  may  have  a  declaration  that 
he  is  entitled  to  a  certain  undivided  share  in,  say,  the  ancestral 
property,  if  yet  not  partitioned.^  And  if  a  private  partition  has 
taken  place,  whereby  the  plaintiff  has  obtained  possession  in 
severalty  of  a  specific  portion  of  the  property  previously  joint, 
he  may  have  his  separate  rights  declared  when  the  Collector 
directs  a  partition  of  the  whole  property  under  the  Bengal  Act 
VIII  of  1876.^ 

An  undivided  coparcener  of  a  deceased  Hindu  may  obtain 
by  suit  a  declaration. that  he  is  entitled  to  collect  certain  debts 
payable  to  the  deceased,  though  the  latter's  widow  has  already 
taken  out  a  succession  certificate  authorising  her  to  collect  them.^ 
The  plaintiff  may  be  a  devisee  and  it  may  be  a  question  whether 
he  takes  an  absolute  or  a  qualifi.ed  estate  under  the  will.  E.g., 
a  testator  may  bequeath  his  property  to  three  persons  '  to  be 
equally  divided  amongst  all  and  each  of  them,  if  living  at  the 
time  of  my  death,  then  amongst  their  surviving  children.' 
If  no  such  children  are  in  existence,  the  legatees  may,  by  suit 
against  the  executor,  obtain  a  declaration  as  to  whether  they 
take  the  property  absolutely  or  only  for  their  lives,  and  also  as 
to  the  interest  of  the  children  before  their  rights  are  vested.* 

The  plaintiff's  title  may  again  be  that  of  an  administrator* 
or  of  a  mortgagee  from  a  deceased  owner.^  Or  the  plaintiff 
may  be  a  mortgagor  who  is  in  actual  possession  of  the  mortgaged 
property  and  stands  in  need  of  a  declaration  that  the  mortgage 
has  been  satisfied.'  Or  he  may  be  a  vendor  of  immoveable 
property  who  has  not  been  paid  the  full  purchase-money  and 
has  a  lien  therefor  upon  the   estate  sold.^     Or  the  plaintiff  may 


'  BriJ  Bhukhan  v.  Durga  Dat,  [1898]. 
20  All.,  258.  0/.  Bam  Autar  y..Jagan 
Aatfi  [1907]  too.  C,  204  (jurisdiction 
of  Civil  and  Revenue  Courts  consi- 
dered). I       .  . 

*  Kalup  Nath  Singh,  v.  Ramdein  Lol 
[1888]  1'6  Cal„  117', 

'  Chinnap'pa  v.  Thulasi  Ammal, 
[1904]  15  M.  L,  J,  R„  399. 

■■  S.  R.  A.iS.  42,111.  (h). 

'  p.  nnie  v.  Hildrfith,  81  Calif.,  127. 

°  Wumanrao  y.'  Riistomji,  Edttlji, 
[1896]  21  Bom,,  701,  (defendants,  had 


contested  validity  of  mortgage  upon 
allegation  of  coparcenary  rights  ir 
the  mortgaged  property  along  with 
the  deceased  mortgagor). 

'  Sher  Singh  v.  Deiri  Dayal  [mi;; 
302  P.  L.  R. 

'  Sutliff  V.  Smith,  58  Kan.,  559 ;  2 
Pomeroy,  Eq.  R.,  p.  1230  n.  An  at- 
taching creditor  acquires -a  lien  upon 
personal  property  and  may  maintain 
a  suit  to  remove  cloud  upon  it  likely 
to  affect  its  sale.  Vossy.  Murray,  50 
Ohio  St.,  28. 
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claiud  to  have  acquired  a  lahhiraj  tenant-right  to  certain  lands, 
and  if  he  haa  been  in  quiet  possession  fot  over  twelve  years  and 
has  not  been  a  party  to  resumption  proceedings  taken  by  the 
defendant,  he  may  sue  for  a  declaration  of  such  title,  with  the 
object  of  preventing  disturbance  of  his  possession  at  the  instance 
of  the  defendant.^ 

The  plaintiff  may  be  a  trustee,  and  even  if  appointed  by  the 
members  of  a  caste  cannot  be  removed  capriciously.  A  caste  haS 
povrer  to  do  what  it  likes  for  the  internal  regulation  of  its  affairs, 
and  all  questions  relating  to  them  are  caste  questions.  But  where 
a  caste  deals  with  its  own  property  and  creates  civil  rights  in 
others  according  to  law,  the  rights  and  obligations  arising  out 
of  such  dealing  do  not  appertain  to  caste  questions  as  such, 
or  the  internal  regulation  of  its  own  domestic  or  social  affairs. 
They  are  legal  rights  and  legal  obligations  enforceable  by  our 
courts,  as  much  as  if,  say,  a  private  person  had  been  a  party 
to  their  creation.^ 

Or,  the  plaintiff's  right  may  be  of  an  even  more  circum- 
scribed character.  It  may  appertain,  e.g.,  to  an  office.  Take  the 
case  of  a  Hindu  temple.  The  plaintiff  may  be  a  trustee  of  Such 
temple,  and  if,  suppose,  the  District  TemJ)le  Committee  has 
ordered  him  to  be  removed  from  office,  he  may  institute  a 
declaratory  suit  to  contest  the  validity  of  the  order.^  Or,  he 
may  be  a  priest  and  entitled  tq  officiate  as  such  in  the  temple 
and  to  receive  the  offerings  made  there  during  a  certain  fixed 
period.  If  he  is  disturbed  in  his  ministrations  by  a  rival  priest, 
he  may  obtain  a  declaration  of  his  rights  from  the  civil  court.'* 
Or,  the  plaintiff's  position  may  be  still  hunabler,  and  he  may 
have  a  right  only  to  conduct  pilgrims  and  worshippers  inside 
the  shrine.  If  the  resident  ministers  in  constant  attendance 
upon  the  idol  inside  the  temple  prohibit  access  to  the 
arcana,  except  upon  the  payiiient  of  a  fee,  the  pandas  may 
impeach  the  legality  of  this   interference   with    their  rights  of 


Trust  of 
caste  pro- 
perty. 


Bight  to 
office. 


'■Ahhoy  Churn  Pal  v.  Kally  Per- 
shad  Chatter jee  [1880]  5  Cal.,  949. 

2  Ohapsey  v.  Jethabai,  [1907]  9  Bom. 
L.  R.,  514.     . 

'  Rami  mil  ja  v.  Demnayka,  [1885]  8 
Mad..  361.  Qourniani  V.  Chairman  of 
68 


Panhati  Municipality  [1909]  14  0.  W.  N. 
105. 

"  Limbabin  Krishna  v.  ftamabin 
Pimplu,  tl888]  13  Bom:,  548.  Cf.  Badriv. 
ilf  ulioo,  [1905]  8  O.  C,  339  (gardener's 
perquisite). 
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Right  to 
dignity. 


Remainder, 
reversion. 


Vested,  con- 
tingent. 


free  access,  and  obtain  a  declaration  with  regard  thereto.^  A 
person  interested  in  a  waJtf  may  sue  to  have  an  illegal  alienation 
of  the  endowed  property  set  aside.^ 

The  plaintiff's  right  may,  again,  be  to  a  dignity  which  is 
not  wholly  empty.  If  the  use  of  a  particular  suffix  or  title 
carries  with  it  the  right  to  certain  lauds,  the  plaintiff  may  sue 
for  a  declaration  of  an  exclusive  right  to  use  the  same,  and  the 
defendant  may  be  enjoined  from  adopting  such  suffix  or  title, 
and  thus,  by  implication,  asserting  a  claim  to  the  lands.^ 

The  above  are  all  instances  of  rights  of  present  enjoy- 
ment. But  the  law  affords  redress  even  where  the  plaintiff 
is  not  entitled  to  immediate  enjoyment  of  the  subject-matter 
of  the  right.  Section  42  speaks  of  "  any  right  as  to  any 
property,"  and  the  words  are  large  enough  to  include 
remainders  and  reversions,  even  if  remote.*  The  distinction 
between  these  two  forms  of  real  rights  has  already  been  indi- 
cated. When  a  particular  estate  is  created,  any  estate  express- 
ly created  at  the  same  time  and  so  limited  as  to  come  into 
enjoyment  upon  the  determination  of  the  particular  estate 
is  a  remainder,  whereas  an  estate  of  future  enjoyment  not  thus 
expressly  created  is  a  reversion.  In  the  Specific  Relief  Act, 
the  term  'reversion'  is  apparently  used  in  a  lax  sense  and 
includes  both  a  reversion  properly  so  called  and  a  remainder.^ 
As  to  remainders,  a  further  distinction  has  to  be  noted.  If  the 
remainder  is  limited  upon  an  event  which  is  certain  to  happen, 
it  is  called,  a  vested  remainder  ;  the  simplest  instance  is  the 
case  of  a  bequest  of  a  life-estate  to  A  and  the  remainder  to  B. 
Here  A  is  sure  to  die  sometime  or  other,  and  the  remainder 
is  vested  in  B.  It  may  so  happen  that  B  may  predecease  A, 
but  B's  interest,  so  long  as  it  exists,  is  a  present  vested  interest.' 
If,  on  the  other  hand,  the  remainder  is  limited  upon  an  event 
which    is   uncertain,    it   is    contingent.     Suppose    property    is 


'  Kalidas  Jivram  v.  Parjaram  Hirji, 
[1890]  15  Bom.,  809. 

'  Zafaryah  All  v,  Bukhtawar  Singh 
[1883]  5  All.,  497;  Jawahm  v.  Akbai- 
Husain  [1884]  7  All.,  178  ;  Muhammad 
V.  Akhar,  [1910]  7  A.L.J.R.,  7«7  ;  Kaji 
Hassan  v.  Sagun  lialkrishfia  [1899]  24 
Bom.,  170. 


'  Hamanuj  v.  Ramakisore,  [1898]  22 
Mad.,  189. 

'  Qovivd  Pillai  v.  Thayammal  [1904] 
28  Mad.,  57.  But  see  App.  B,  s.  17, 
infra. 

'  Ante,  140. 

'  Ibid.  See  S.  R.  A,  s.  42,  ill.  (d). 

'  Digby,  Hist.  Heal  Prop.,  281. 
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bequeathed  to  A  for  life,  with  remainder  to  B  if  he  attains  the 
age  of  21,  and  with  a  gift  over  to  G.  Now,  B  may  die  without 
ever  attaining  the  age  of  majority,  it  is  therefore  uncertain  if 
the  remainder  will  ever  vest  in  him.  But  "  it  is  not  the 
uncertainty  of  ever  taking  effect  in  possession  that  makes  a 
remainder  contingent ;  for  to  that  every  remainder  for  life  or 
in  tail  is  and  must  be  liable,  as  the  remainderman  may  die, 
or  die  without  issue  before  the  death  of  the  tenant  for  life. 
The  present  capacity  of  taking  effect  in  possession,  if  the 
possession  were  to  become  vacant,  and  not  the  certainty  that  the 
possession  will  become  vacant  before  the  estate  limited  in 
remainder  determines,  universally  distinguishes,''  says  Fearne, 
"a  vested  remainder  from  one  that  is  contingent."^  A  contin- 
gent remainder,  however,  is  also  a  present  right,  though  it 
cannot  secure  actual  enjoyment  of  the  property,  unless  before 
the  particular  estate  determines  and  the  succession  opens  out, 
the  contingency  has  so  befallen  that  the  remainder  has  become 
converted  into  a  vested  one. 

The  above  discussion  is  elementary,  but  is  necessary  for  Hindu  rover- 
determinirg  the  precise  rights  of  that  familiar  figure  in  our  ^"'"®''- 
law  courts  who  is  compendiously  styled  the  Hindu  reversioner.' 
There  can  be  no  question  that  a  person  in  whom  the  reversion 
of  an  estate  is  vested  has  such  a  title  as  will  support  and 
justify  a  declaratory  decree.^  But,  where  the  right  is  of  a 
contingent  character  and  it  cannot  be  predicted  for  certain 
that  it  will  ever  mature  into  an  absolute  or  even  qualified  right 
of  present  enjoyment,  a  court,  having  a  discretionary  relief  to 
administer,  may  well  pause  before  solemnly  declaring  such  an 
inchoate  and  dubious  right.  A  Division  Bench  of  the  Calcutta 
High  Court  has  roundly  declared  :  "  Section  42  refers  only  to 
existing  and   vested  rights   and   not  to  contingent   rights  like 

'  Oontingent  Remainders,  216.  Gray,  '  Anant  Hahadur  Singh  v.Raghunath 

Perpetuities,  s.  9,  also  eh.   iii ;    Willi-  Ktiar  [1882]  8  Cal.    789,  P.O.  Of.  S.RA. 

ams  Real  Prop.,  350.  s.  42,  ill.  (d),  {h).    In  America  remain- 

''  The    Mahomedan    Law    does  not  derinen  and  reversioners  seem  to  have 

seem  to  recognise  either  remainders  been     frequently    allowed     to    sue. 

or  reversions.     Abdul  WahiA  v.  Nuran  Woodstock    Iron  Co.    v.   E'ullenwider, 

[1885]  11  Cal.,  597,  606,  PC  ;  Samsuddin  13  Am.  St.  R.  73  ;  Oppenheimer  v.  Levi 

V.  Abdul  [1906]  31  Bom.,  165.    Distin-  [1903]  60   L.R.A.,  729 ;  2  Pomeroy,  % 

guish  Bunoo  v;  Aled  Ali  [1907]  32  Bom,  B.,  p.,  1233  n.- 
172, 
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those  of  q,  person  who  has  only  a  chanoe  of  succeeding  to  the 
estate  of  a  Hindu  after  the  death  of  a  female  heir  in  possession 
of  the  property.'" 

It  is  usual  to  speak  of  a  Hindu  reversioner's  interest  as 
contingent,'  and  the  Judicial  Committee  has  treated  .it  as  a 
spe$  $uceessionis  which  is  inalienable.^  But  "  the  Hindu  law," 
to  quote  Mayne,  "knows  nothing  of  estates  for  life,  or  in 
t^il  or  in  fee.  It  measures  estates  not  by  duration,  but  by  use,"* 
Analpgies  drawn  from  the  real  property  law  of  England  should 
Hindu  therefpre   be  avoided  as  apt  to   mislead.     A  Hindu  widow  is 

entitled  to  full  beneficial  enjoyment  of  the  property  in  her  posses- 
sion, so  long  as  she  lives,*  and  she  may  lease  it,^  and  even 
alienate  it  absolutely,  in  case  of  such  necessity  as  the  law 
recognises.'  The  interest  of  the  person  presumptively  entitled  to 
succeed  to  the  estate  upon  her  death,  is  in  one  sense  uncertain, 
because  his  plaim  may  pass  away  by  his  own  death,  or  be  defeat- 
ed by  the  birth  pr  g.doption  of  one  who  is  nearer  than  himself.^ 
But  as  he  has  the  present  capacity  of  taking  possession,  if  the 
possession  were  to  become  vacant  by  the  determination  of  the 
widow's  estate,  his  reversionary  interest  cannot  strictly  be 
treated  as  '  contingent,'  in  the  sense  of  the  distinction  pointed 
out  by  Fearne.*  We  accordingly  find  that  the  right  of  the 
Hindu  reversioner  to  sue  in  respect  of  the  acts  of  the  female 
heir  which  imperil  his  title  and  injure  the  estate,  is  well 
established,"  and  the  Indian  legislature  has  expressly  recognised 
it  in  illustrations    ie)  and  (/)  of  section  42,   Specific    Relief  Act. 


'  Oreeman    Singh  v.   Wahari      Lall  ram  v.  Keri  [1879]  5   Cal.,  776,  789, 

S(«gfe  [1881]  8  Oal.,  12.  See  article  by  P.O. 

J.  N.  Bose,  1  O-L-J-,  53  n.  sqq  ;  Samar-  '  Madhu  Sudlmu  y.  Booke  [1897]  25 

enda,  v.  Birendra  [1908]  35   Cal.  777,  Cal.,  1,  P.  C. 

789,  794,  S.  B.,    Nagendra    v.  Probal  '  Mayne,  op  cit,  s.  634  sqq. 

[1913]  17  O.W.N.,  964.  '  Ibid,  s.  638,  p.  888. 

»  Cf.  Brahmadeo   v.    Ear/an    Singh,  '  Of.  Collett,  5th.    ed.  302  ;    Nelson, 

[1898]  25   Cal.,  778,780;   Kathama  v.  270;  Gray,  Perpetuities,  85. 

Dorasingha.  [1875]  2  I.A.,  169 ;   Mayne,  i°  Ra/    Lukhee   v.  Ookool  [1869]    13 

Hindu  Law,  8th.  ed,  p.  904  ;  Khairti  v.  M.I.A.,    209,  224  ;     Qoolab  v.    Knruu 

Afatab[1811]  11  I.  C.  211.  [1871]    14    M.T.A.,    176;   Kathama  v. 

'  Bahadur    Singh    v.    Mohar  Sii(igh  Doraainga,   supra,  Jumoona  v.   Bama- 

[1901]   24   All.,  94,   107,  P.O.  0/.  S/iam  soondari  [1876]  1   Cal,  289;    Mayne, 

Strndir  V.  Achhan  Kunwar  [1898]  21  op.  c»t.,  s.  646,  p.  904;  Hem  Chtmder  y. 

All.,  71,  80,  P.  0.  Sarnamoyi  [1894]  22  Cal.,  354 ;  Adideo 

'  Hindu  Law,  8th.  ed.  s.  605,  p.  846.  ^arain  Singh  v.  Dulihara,nsingh,  [1883] 

'/bid,  s.  625,  p.    SIX ;  Hurry  doss  v.  5  All.,  532,  638;    Ohiruvolu  y,  0/tmi- 

Bungunmoney  [1851]  Sev.,  657  ';    Moni-  volu  [1906]  29  Mad.,  390,  F.B. 
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Where  the  lady  in  possession   alienates  part  of  the  property,' 
the  person  presumptively  entitled  to  possess  it,   if  he   survive 
her,^  may,  in  a  suit   against  the   alienee,   obtain   a   declaration 
that  the  alienation  was  made  vrithout  legal   necessity'  and  was 
therefore  void  beyond   the  alienor's  life-time.     And  if  the  lady 
adopts  a  son   to   her   deceased    husband,    the   reversioner   pre- 
sumptively entitled  to  succeed  on  her  death  without  a  son,  may, 
in  a  suit  against  the  adopted  son,  obtain  a    declaration  that  the 
adoption  is  invalid.*     The   general   rule   no   doubt   is,  as  these 
illustrations  show,    that   the    immediate    reversioner  should  sue 
for  a  declaration  in  respect   of   the  female   heir's  acts,   but  the 
rule  admits   of  exceptions,    as    was   pointed   out   by  the  Privy 
Council  in  the  leading  case  of   Rani  Anand   Kunwar   v.    Gourt 
of   Wards.^      A    more    distant    reversioner   may    sue,    if    those 
nearer  in  succession  are  in  collusion  with  the  widow,  have  con- 
curred in  her  act,  or  have  precluded  themselves  from  interfering, 
or  refuse   without    sufficient   cause   to    institute   proceedings.' 
This  means  that  the  presumptive   heirs  in   succession   may,  by 
reason  of   acquiescence    in  the  act  complained    of    or  estoppel, 
whether  legal  or  equitable,  be  not  in  a  position  to    impeach  that 
act,  or  they  may  not  simply  be  willing  to  do   so.     The   conduct 
of   the  nearer  reversioners  need  not  necessarily    be  fraudulent,* 
and  mere  omission  to  sue  within  the  statutory  period    may    give 
a   remoter   reversioner    a    right    of   suit.'     But    the   exceptions 

'  Without  the  consent  of  the  per-  "  Kotamarti  v.  Kotamarti  [1874]  7 

sons  constituting  the  next  reversion,  Mad.,  H.  0.,  351. 

Bafrangi  v.   Manokarnika,  [1907]    SO  '  [1880]  6   Cat.,   764,  P.  C.   Sri  Pal 

All.,  1,  P.  0.  Distinguish  Bari  v.  Ba;-  v.  Stira  bali  [1901]  24  AH.,  82,  84. 

ratjg  [1009]  13  0.  W.  N.  B44 (mortgage);  °  Their  lordships  added,  "In  such 

Muthuveera  v.   Vythilinga    [1908]    19  a  case,  the  lacts  justifying  the   dis- 

M.L.  J.  R.  88.  Where  the   consenting  tant   reversioner's   sui^  ought  to  be 

party  is  a.  female  reversioner,    the  set.    out  and,  probably,   the    nearer 

alienation  may  not  be  valid,  Bepin  reversioner  ought  to  be  made  a  party 

Behari  v.  Purga  Charan  [1908]   8   C.L.  to  the   suit,"      This     suggested     re- 

J,,  120  ;   Vinayak  v.  Oovitid  [1900]  25  quisition  as  to  the  array  of  parties. 

Bom.,  129.  was  enforced   in  Bamabai  v.  Rangrav 

^  An  heir  presumptive  is  defined  by  [1894]  19  Bom.,  614. 
Stephen  as  "  one  who.  if  the  ancestor  '  Raghitnathv.  Vhakuri  [1881]  4  All., 
should  die  Immediately,  would  be  his  16 ;  GuruHungaswarni  v.  Ramalaish- 
heir  ;  but  whose  right  of  inheritance  mamma,  [1894]  18  Mad.,  53,  57. 
may  be  defeated  by  the  contingency  '  OuruUngasivamiv.Ramalakshmam- 
oi  some  nearer  heir  being  bovn,  1  ma,  supra  Ramc{b(ii  v.  Rangrciii,  supra. 
Go»B.,400.  " Gouinda  Pillai  \.  Ttiayammal  [ISOi] 

'  QiQuriv.   Tirumaua  [1907]  18  M.L,  28  Mad.,  57;    Abinash  Masumdar  v, 

J.R.,  17  ;  Hingam.  v.   Dmupadii  [1907]  Harpiat^i  Shaha  [1904]  32  Qa,l,  62, 
31  Mad.,  153. 
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specifically  mentioned  by  the  Judicial  Committee  cannot  exhaust 
the  list.     The  next  reversioner,  e.g.,  may  not   be  on    the  spot  to 
question  the  act  with  the  promptitude  that  its  nature  demands,* 
he  may  not  have  been  heard  of   for   years,  and    though   nobody 
can  testify  for  certain  that  he  is  dead,  his   whereabouts  may  not 
be  known.^     The  protection  of  the  estate  by  this  reversioner  in 
such  a  case  is  as  much  withdrawn  as  when    he  fraudulently  col- 
ludes with  the  female  heir.     Or,    the   next   heir  in   the   line  of 
succession  may  be  another  female    who,  when  her   turn  comes, 
will  hold  only  a  limited  estate.'    There  has  been  some  difference 
of  opinion  on  this  case  in  the  Allahabad  High  Court.    There  are 
two  decisions,  consecutively  reported  in  I.  L.  R.,  6  All.,  in  which 
diametrically  opposite  views  are  expressed.*     They   were   given 
much  about  the  same  time  and  without   reference  to  each  other. 
But  in  a  later  case,  another  Division  Bench  of  the  Court  refused 
to  recognise  an  exception  to  the    general  rule  where    the    imme- 
diate reversioner  was  herself  not  entitled  to  more  than  a  widow's 
estate.'     Not   much   attempt  was,  however,  made   to   meet   the 
arguments  embodied  in    the   judgment  of  Mahmood,  J.,  in    the 
earlier  case  ;*  and  his  conclusion  has  more  recently  been  adopted 
by  other  Judges  of   the   Allahabad  Court.'     The   Madras  High 
Court  has  consistently  taken  the  more  liberal  view,*    which    has 
also  been  adopted  by  the   Calcutta  Court-'     The  authorities   on 
the  subject  have  been  elaborately  reviewed    by  Mookerjee,  J.,  in 
the   last  case  ;"   and    this   learned  judge,  as  usual,  has  not  left 
much  for  any  subsequent  enquirer  to  add. 
Ruieotdis-  In  fact,  what  I  have  called  the  general  rule  above  embodies, 

jurisdicHon  ^  apprehend,  a  rule  only  of  discretion  and  not  jurisdiction. 
Section  12  makes  no  distinction  between  the  rights  of  a  near 
and  those  of  a  remote  reversioner ;  and  the  general  words  of  the 

'0/.  Jagadamha  v.  Dakhina    [1886]  '  Banuman  v.  Jota    Kunwar  [1908] 

13  1.  A.,  84,  13  Cal.,  308.  28  A.  W.  N.  207  ;  Baju  v.  Vmmed  [1912] 

^  KuHcharan  v.  Ruchi  [1904]   1.  A.  34  All ,  207 ;  Sfeeomji  v.  Bnm  as  [1911] 

L.  J.  R.,  375.  See  also  Sheo  Narain  v.  38  All.,  430. 

Damoda'-,  ibid,  380.  ^  Kandasami    v,    Akkammal    [1889] 

'  Mayne,  Hindu,  Law,  8th,  ed.  s,  686,  13  Mad.,  195  ;  Raghupati  v.  Tirumalai 

p.   904.  [1892]    15   Mad.,  422 ;    Chidambara  v. 

'  Madari  v.  Malki  [1884]  6  AH.,  428;  A'allammal.  33  Mad.,  410,  Be  Govinda- 

BaJgoHnda  v.  Ramkumar,  ibid.  431.  mal  [1911]  10  M.  L.  T.  95. 

» I  sivar  Narain  v,  Ja/iH  [1803]  15  All.,  '  Abinash  v.   Harinath  [  1904]  32  Cal., 

132.  62.    But  consider  Anant  v.  Raghunath 

'  Balgobind  v.    Ramkimmr  [1884]  6  [1882]  9  I.  A.,  41,  8  Cal.,  76n. 

All.,  481.  '°  Abinath  v,  Harituith,  supra. 
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enactment  cannot  be  controlled  by  any  limiting  words  used  in 
one  or  more  of  the  illustrations.^  It  does  not  therefore  seem 
correct  to  say  that  only  the  immediate  reversioners  can  bring 
such  a  suit,^  though,  where  it  is  sought  to  be  maintained  by  a 
more  remote  reversioner,  the  court,  in  the  exercise  of  its  discre- 
tion, will  have  to  determine  if,  in  view  of  all  the  circumstances, 
it  will  be  justified  in  making  a  declaration  in  favour  of  the 
plaintiff.  The  enactment  is  remedial  and  highly  beneficial,  and 
it  deserves  to  be  construed  liberally,  as  a  statute  of  repose.* 

The  above   considerations    show,  I  believe,  that  the  dictum    Contingent 

right  ofsuc- 

in  Greeman  Singh^s  ease,^  already  referi'ed  to,  is  too  broadly  cession, 
expressed.  A  reversionary  right  is  as  much  a  right  to  property 
as  any  other,  and  the  fact  whether  the  reversioner  can  claim 
an  interest  which  is  apparent  and  indefeasible^  or  is  merely 
presumptive,  does  not  give  rise  to  any  difference  in  kind.  There 
seems  ground,  therefore,  for  the  dissent  from  the  Calcutta  view 
which  has  been  expressed  at  Madras' and  Allahabad.'  In  the 
Madras  case  the  alienation  in  dispute  was  challenged  by  the 
sons  of  the  uncle  of  the  husband  of  the  Hindu  widow  who  had 
made  it,  and  in  the  Allahabad  case  the  suit  was  brought  by  a 
person  who  under  a  will  claimed  to  be  entitled  to  succeed  to 
the  property  immediately  on  the  death  of  the  lady  (mother  of  a 
Hindu  testator)  whose  acts  were  impugned.  In  a  more  recent 
Madras  case,  the  presumptive  reversioner  was  allowed  to  main- 
tain a  suit  for  a  declaration  that  a  will,  alleged  to  have  been 
executed  by  the  last  male  owner,  was  made  under  undue  influence 
and  coercion,  and  as  such  was  invalid  as  against  his  reversionary 
interest,  though  the  widow  of  the  alleged  testator  was  alive, 
and  no  collusion,  acquiescence  or  laches  on  her  part  was  shown. 
The  right  of  such  a  reversioner  to  sue  for  a  declaration  is 
not  confined  to  the  case  of  transactions  by  the  widow  her- 
self, as  are   referred    to   in  illustrations  (e)  and  if )  to  section 


'  Qovinda  Pillai  v.  Thayammal,  supra. 

'  Mayne.  B.  L.  904 ;  Hheopal  Singh  v. 
Bundoo  Kuar,  [1905]  8.  O.  0.  81. 

'  Qyanendro  Nath  Roy  v.  Lobongo- 
munjoH  [1882]  11  C.  L.  R.,  198;  see 
also  Raghunath  v.  Thakuri  [1881]  4 
All.  16. 


"  Of.  Holmes  v.  Chester,  26  N.  J.  Eq.,      [1904]  27  All.,  406, 


81. 

'  [1881]  8  Cal.,  12,  S.  C,  9  C.  L.  R., 
249. 

•  S.R.A.,  s.  42,  ill.  (d). 

'  Qangayya  v.  Mahalakshmi  [1886] 
10  Mad,,  90, 

'  Manmatha  Biswas  v,  Bohilli  Moni 
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Trust  to 
preserve 
contingent 
remainder. 


Contingent 
right  to  non- 
existent 
moveables. 


42.'  The  widow  may  act  merely  as  guardian,  and  yet  the  act 
may  be  prejudicial  to  the  estate.'  Similarly,  in  Calcutta,  a 
Hindu  daughter  has  been  held  entitled  during  the  life-time  of 
her  mother,  to  maintain  a  suit  for  the  construction  of  the  will  of 
her  deceased  father  and  declaration  incidental  thereto,  especially 
where  the  mother  had  allowed  her  rights,  if  any,  to  be  barred  by 
limitation,  and  where  the  immediate  conduct  of  the  executors 
would  be  determined  by  the  construction.^  It  is  by  no  means 
necessary  that  the  right  in  reversion  should  arise  by  operation 
of  law,  independently  of  the  acts  of  parties.  A  daughter  of  a 
deceased  Hindu  coparcener  possesses  under  the  law  no  rever- 
sionary right  in  respect  of  the  joint  family  property,  but  if,  by 
a  family  arrangement  any  such  right  has  been  declared  in  her 
favour,  that  will  make  her  competent  to  maintain  a  suit  for 
declaration  of  the  invalidity  of  an  alienation  of  this  property  as 
against  her.* 

A  trustee  to  preserve  contingent  remainders  will  apparently 
have  the  same  rights  as  the  remainderman,  whose  interests  he  is 
under  an  obligation  to  safegnrd.  E.g.,  suppose  an  estate  is 
limited  to  A  for  life,  remainder  to  B  as  trustee  during  A's  life 
to  preserve  contingent  remainders,  and  then  the  remaindermen 
are  indicated.  If  A  improperly  alienates  the  property,  B  may 
sue  for  a  declaration  that  the  transfer  is  invalid,^ 

The  court  may  also  make  a  declaration  in  respect  of  a  con- 
tingent right  which  relates  to  moveable  property  that  is  not  yet 
in  existence,  where  it  finds  the  right  established,  though  its 
exercise  is  dependent  on  a  contingency.  The  Bombay  Court, 
accordingly,  declared  a  right  to  a  preferential  dividend  from  the 
profits  of  a  trading  company,  though  the  fund  from  which 
this  dividend  could  be  claimed  was  not  then  in  existence, 
and  might  never  be.^  A  joint  creditor  of  a  partnership  may 
have  his  rights  declared,  but  not  those  of  other  creditors  which 


1  Puttanna  v,  Bamakrishna  [1906] 
30  Mad.,  195. 

'  Sunkara  v.  Sunkara  [1912]  M.  W. 
N.,  70. 

'  Srinibash  Dds  v.  Monmohini,  [1906] 
3  0.  L.  J.,  224.  Suit  to  preserve  the 
present  interest  of  reversioner,  Bam 
Nandan  v.  Hheo  Parshad  [1910]  11  0.  L. 
J.,  623. 


*  Ammaconnu  v.  Ranganatha  [1905] 
15  M.  L.  J.  R.,  392.  In  LahoH  v. 
Radha  [1906]  P.  R.  no.  72,  plaintiff 
claimed  on  basis  of  a  customary  ri^ht. 

'  See  Garth  v.  Cotton  [1753]  2  Wh, 
&  T.,  8th.  ed.  992,  and  notes. 

'  Bombay  Burmah  Tradiny  Corpora- 
tion V.  Yorke  Smith  [1892]  17  Bom., 
197. 
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it  is  not  necessary  to  ascertain,  in  order  to  give  the  plaintiff  the 
appropriate  relief.' 

A  present  obligation  to  a  future  liability  may  also  give  a 
right  of  suit.  If  a  person,  e.g.,  covenants  that  if  he  should  at 
any  time  be  entitled  to  property  exceeding  one  lakh  of  rupees, 
he  will  settle  it  upon  certain  trusts,  he  may,  before  any  such 
property  accrues,  or  any  persons  entitled  under  the  trusts  are 
ascertained,  by  suit  obtain  a  declaration  that  the  covenant  is 
void  for  uncertainty.^ 

Having  indicated  the  nature  of  the  status  or  title  which  the 
law  requires  in  the  plaintiff  to  a  declaratory  suit,  I  will  now  call 
your  attention  to  some  interests  which  have  not  been  considered 
enough.  The  expectation  of  a  future  interest,  or  rather  of  a 
"future  event  that  may  give  an  interest,  has  been  said  in  England 
to  be  not  a  thing  which  would  justify  a  court  in  entertaining  a 
suit  at  the  instance  of  a  party  having  that  and  "nothing  more.^ 
It  cannot  be  the  law,  it  has  been  authoritatively  declared,  that 
any  one  who  may  have  a  possibility  of  succeeding  on  the  death 
a  Hindu  widow  can  maintain  the  suit,  for,  if  so,  the  right  to  sue 
would  belong  to  every  one  in  the  line  of  succession,  however 
remote.*  The  plaintiff  must  show  that  at  the  time  of  suit  he 
can  claim  an  existing  right  and  not  a  mere  chance"  of  obtaining 
a  right  at  some  future  time^ 

Rights  that  may  not  be  transferred  by  law  cannot  be  avail- 
ed of  by  any  so-called  assignee  ;  and  it  has  been  questioned  if 
one  Hindu  reversioner  by  surrendering  his  rights,  such  as  they 
are,  to  another,  can  confer  upon  him  any  competency  to  sue.^ 
There  may,  again,  be  rights  perfectly  good  in  law,  but  which  are 
not  of  such  character,  even  if  assignable,  as  would  justify  a 
court  of  equity  to  grant  an  essentially  discretionary  remedy  to 
an  assignee  of  those  rights.'  It  may  be  doubted,  e.g.,  if  the 
promisee  of  a  contract  to  make  a  testamentary  disposition  were 
to  transfer  the  benefit  of  this  contract  to  a  third  person,  whether 


Present 
obligation 
to  future 
liability. 


Possibility 
of  right. 


Assignee. 


'  Woopendra  v.  Aqhore  [1905]  9  C. 
W.  N.,  498. 

'  S.  R.  A.,  s.  42,  ill.  (c). 

'  Davis  V.  Aitgel  [1862]  4  DeG.  P. 
&  J-.,  524. 

*  Anaiid  v.  Court  of  Wards  [1880]  8 
I.  A.,  14,  6  Gal.,  764,  P.  C. 

64 


'  Tarn  Singh  v.  Chandi  [1908]  P.  L. 
R.,  51. 

'  01.  Raicharan  v.  Pyari  Mnni 
[1869]  3  B.  L.  R.  (O  0.  j.),  70 ;  but 
this  seems  doubtful. 

'  Of.  Bhu'endra  Chatter'ee  v.  Trigu- 
nanath  Mukei-Ji  [1882]  8  Cal.,  761, 
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the  latter  could,   on  the  strength  of  such  transfer,  sue  for  a 
declaration  of  his  rights.' 
Title  not  Where  one  Mahomedan   brought   a    suit  against  another, 

who  was  in  possession  of  certain  property,  for  a  declaration  that 
this  property  was  wakf,  but  could  not  show  that  he  was  interests  , 
ed  in  this  property  in  any  way  other  than  as  being  a  Maho- 
medan, and  his  character  as  such  had  not  been  disputed  by 
anybody,  he  was  held  to  have  no  loeus  standi  under  section  42, 
Specific  Relief  Act.^  And  a  similar  conclusion  was  reached 
where  the  plaintiffs,  who  had  sued  for  a  declaration  that  they, 
as  managers  of  a  ghat,  were  entitled  to  one-third  of  the  dona- 
tions made  by  pilgrims,  and  the  defendants  were  not  solely 
entitled  thereto,  failed  to  establish  by  definite  proof  the  particu- 
lar title  set  up,  and  only  succeeded  in  showing  that  they  had 
some  rights  in  the  ghat  in  dispute.^ 

Section  42  speaks  of  "  a  right  as  to  any  property."  Where 
the  right,  therefore,  does  not  relate  to  any  property,  the  section 
apparently  does  not  apply.  "It  is  hardly  to  be  imagined," 
says  Lindsay,  I.  C,  "  that  a  person  who,  under  the  common  law, 
has  a  right,  say,  to  personal  safety  or  freedom  or  to  reputation, 
can  come  to  court  with  a  suit  under  section  42,  and  ask  for  a 
declaration  against  another  person,  whose  interference  with  the 
exercise  of  the  right  has  been  confined  to  a  bare  statement  that 
the  right  does  not  exist."''  In  recent  years,  suits  have  been 
brought  in  parts  of  upper  India  for  a  declaration  as  to  an 
alleged  right  to  slaughter  cows.*  It  is  apprehended  that  such 
a  declaration  is  not  contemplated  by  the  statute. 

If  a  person  is  managing  what  is  alleged  to  be  a  hereditary 
trust,  but  the  devolution  of  the  trust  follows  the  descent  of 
separate  property,  an  adopted  son  of  such  manager,  so  long 
as  the  latter  holds  it,  cannot  claim  any  right  inherent  in  the 
office." 

'  Prag  Dat  V.  Chote  Singh  [1905]  9  Basdeo  x.  Damodarunand  [1904]  1  A. 

O.  C,  55  (see  judgment  of   Chamier,  L.  J.  R.,  44. 

A.  J.  C.)  ■■  Ori  La!  v.  Mohammad  Yakub  [1914] 

'  Wajid  AH  Shah -v.  Dianat-ul-lah  17  O.  0.,  354,  361, 

Beg  [1885]  8  All.,  31.  '  Ibid  ;   Shahbae    Khan    v.    Umrao 

'  Maina    v.     Bri'mohun  [1890]     12  Puri  [1908]  30  All.,  181. 

All.,  587,   P.  0.  Of.  Shah    Muhammad  '  Nutaruja    Chetty  v.    KolandaveUi 

V.    Kashi   Dass   [1884]    7    All.,    199;  O^etti/ [1905]  15  M.  L.  J.  R,  456. 
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(b)  Infringe- 
ment. 


Where   the  plaintiff  sues   iu  respect  of  a  dignity,  spiritual    Offlce 
privilege  or  office,  which  is  not  recognised  in  law,  there   can   be    ed  by 
no  declaratory    decree  in  his  favour,  even  if  there  are  fees  in  the    payments, 
shape  of  voluntary  payments  attached  to  the  office.'     For  volun- 
tary payments  no  one  is  under  any  legal  obligation  to   make   to 
any   particular   individual   in  preference  to  another,  nor  to  any 
person  at  all  against  his  will.^     Each  jujman,   e.g.,  has   a   right 
to   select  his   own  priest,  and  the  priest  can  maintain  no  suit  in 
the  civil  court  to  enforce  such  a  right.^ 

(&)  But  it  is  not  enough  for  the  plaintiff  to  show  that  he 
has  a  present  existing '  interest.  The  court  does  not  make 
declarations  of  abstract  right  or  of  trust,  exclusive  of  any  prac- 
tical equity.*  No  cause  of  action  accrues  to  a  plaintiff,  until 
there  is  some  infringement^  or  threatened  infringement  of  his 
right.  A  cloud  must  be  cast  before  he  can  ask  for  its  removal, 
no  court  will  move  on  purely  speculative  grounds.^  The  plain- 
tiff, therefore,  has  to  allege  and  prove  hostility  on  the  part  of 
the  defendant,'  a  hostility  that  had  come  into  existence  before 
bis  plaint  was  filed,^  for  the  cause  of  action  must  be  antecedent 
to  the  yuit  and  not  subsequent.'  If  the  defendant  does  not  deny 
or  is  not  interested  in  denying  either  the  plaintiff's  status  or  his 
title,  the  latter  has  no  business  to  drag  him  into  court,  and  must 
be  content  to  have  his  suit  dismissed  with  costs.  This  is  what 
happened  in  the  case  already  referred  to  of  the  Mahomed  an,  who 
sued  to  have  certain  property  declared  to  be  wakf,  but  failed  to 
show  that  he  had  asserted  any  light  to  any  property,  and  that 
the  defendant  had  either  by  action  or  conduct  denied  any  such 


'  Tholappa  v.  Venqata  [1895]  19 
Mad.,  62  (priest  unconnected  with 
temple) ;  Mohammad  v.  Asan  Mdhidin 
[1907]  17  M.  L.  J.  R.,  421  {Ehatib) ; 
Barasati  v.  Ohamrn  [1907]  4  A  L.  J.  R., 
l[5(0haudhri);  Madhusudany.  Madhav 
~[190fi]  11  Bom.  L.  R.,  58  (Shankara- 
eharya).  Chunnu  v.  Babu  [1910]  32 
All.  527,  Oourmoni  v.  Panihatt  Mviii- 
cipality  [1910]  12  C.  L.  J.,  75  (crema- 
tion ceremony  priest)  Cf.  Mundancheri 
V.  Mundancheri  (1911)  M.  W.  N,,  353 
(plaint  allowed  to  be  amended). 

'  Bam  Deehul  v.  Chukhoo  [1869]  I 
N.  W.  P.  H.  0.  R.,  208  ;  Bhinuk  v. 
.Collector  of  Jounpore  [1867]  2  Agra, 


'  Behari  Lai  v.  Baboo  [1867]  2  Agra, 
80;  Dwarka  v.  Rampertab  [1911]  13 
0.  L.  J.,  449. 

*  Miishar  Mossan  y.  Dinobondo  Sen 
11865]  Bonrke,  O.  0.,  8  Cor.,  94. 

'  Ookul  V.  Bande  [1910]  8  I.  C.  9. 

°  2  Story,  Sq.,  s.  1511. 

'  PromothoNathQhosev.  Jadoo  Nath 
Sen  [1886]  1  Ind.  Jur.  N.  S.,  293  ;  Rum 
Khelawan  Singh  v.  Oudh  Kooer  [1873] 
W.  R.,  101  ;  Chintaman  v.  Mahadeo 
[1904]  6  Bom.  L.  R.,  283. 

'  Gowie  V.  ELias  [1869]  U  W.  R.,  40. 

'  Of.  Prannath  v.  Mudhu  [1886]  IS 
Cal.,  96,  98  ;  0.  P.  C,  s.  50  (d)  ;  Act 
V  of  1908,  Sch.  1,  Or  7,  r.  1  (e). 
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right.'  So,  where  a  Receiving  Officer,  appointed  by  the  Collector 
under  the  Municipal  election  rules,  refused  to  accept  the  nomi- 
nation paper  of  the  plaintif!,  who  was  a  candidate  at  a  hj'-election 
for  a  councillorship  of  the  SuratCity  Municipality,  with  the  result 
that  the  list  of  candidates  was  published  without  the  plaintiff's 
name,  a  suit  for  declaration  of  his  title  to  come  forward  as  a 
candidate  was  dismissed  against  the  Municipality,  because  it 
was  not  shown  that  the  defendant  had  any  control  over  the 
Receiving  Officer,  and  the  Board  had  neither  denied,  nor  was 
interested  to  deny,  the  character  or  right  which  the  plaintiff 
sought  to  establish.^ 

So,  again,  where  aHindu  widow  in  possession  of  her  deceased 
husband's  estate  made  a  gift  in  favour  of  her  daughter,  the  legal 
effect  of  the  transaction  was  to  accelerate  the  succession^  and 
put  the  next  heir  in  possession  of  her  limited  estate  by  anticipa- 
tion, and  it  was  held  to  afford  no  cause  of  action  to  the  next 
male  reversioner,  who  had  brought  a  declaratory  suit  to  try  the 
validity  of  the  gift.''  Where  a  Hindu  widow  makes  an  alienation 
deny  title,  that  is  not  justified  by  legal  necessity,  she  may  be  taken  to 
deny  the  reversioner's  title,  and  her  alienee  is  manifestly 
interested  in  denying  the  same.'  So,  where  property  is  vested 
in  the  Government,  as,  e.g.,  public  roads  in  the  Bombay  pre- 
sidency,® and  the  plaintiff  is  charged  with  having  encroached 
on  such  property,  if  he  sues  for  a  declaration  regarding  the 
invalidity  of  the  executive  order  so  charging  him,  the  Secretary 
of  State  for  India  in  Council  may  properly  be  arrayed  as  the 
defendant  to  this  suit.  If,  the  magistrate  having  made  an  order 
under  section  133,  Code  of  Criminal  Procedure,  1882,  for  re- 
moval of  an  obstruction  of  the  public  way,  the  plain tifi  claims 
the  land  to  be  his  property,  there  is  an  issue  between  the  plaintiff 


Interest  to 


'  Wa'id   AH   Shah   v.   Dianat-ulluh  '  Bhupul  Itamv.  Lachma  Kiiar,[lS88'l 

Beg  [1885]  8  AH,  31.  11  All.,  253.    Tulsa  v.  Boru   [1907]  4  A. 

'.S'linit  City  Municipality  \.  Chunilal  L.  J.  R.  677.    Distinguish  isK  Dut  \. 

[1906]  30  Bom.  409.  Banshutti  [1S83]  10  Cal.,  324.  1'.  C.  Cf. 

'  BehaH  LaL  v.  Madho  Lai  [U91]  82  All.,  594. 
19  Cai.,  236  P.  O.  ;  Uemchunder  v.  '  Any  person  liolding  adversely  to 
Sarnumoyi  [1894]  22  Cal.,  354,  but  gy.,  the  lady  in  possession  may  be  pro- 
as to  partial  surrender,  Mafudumutiiu  perly  made  defendant  to  a  declaratory 
V.  Sriijfoasa  [1898]  21  Mad.,  128,  1S2,  suit.  Adi  Deo  Narayan  v.  Dukharun 
133,  E.B.  Raiigappa  v.  h  amti  [1908]  SingJi  [1883]  5  All.,  532. 
18  M.  L.  J.  R.  309,  P.  B.  But  see  '  Bombay  Land  Revenue  Act,  V  of 
Pulin  V.  Bolai  [1908]  12  C.  W.  N.  837.  1879. 
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and    the   Government,  and   the   latter   is   clearly  interested  in 
denying  the  former's  title.' 

A  trustee  of  property  is  a  '  person  interested  to  deny  '  a 
title  adverse  to  the  title  of  some  one  who  is  not  in  existence,  and 
for  whom,  if  in  existence,  he  would  be  a  trustee.^  Such  is  a 
'  trustee  to  preserve  contingent  remainders.' 

(c)  But  there  may    be  a   real    dispute   as  to  the  plaintiff's 
legal  character  or   right  to   property,    and    the   parties    may  be 
properly  arrayed,  and   yet   the   court   shall   refuse  to  make  any 
declaration  in  favour  of  the   plaintiff    where,  being  able  to  seek 
further  relief  than  a  mere  declaration,  he  omits  to  do  so.^      The 
object  of  this  provision  is  "  to    avoid  a  multiplicity  of  suits  and 
to  prevent  a  person    getting    a    declaration  of    right  in  one  suit 
and  immediately    after    the    remedy,    already   available,  in  ano- 
ther.""    But  this  does  not  mean  that  the  plaintiff   must  include 
in  his  prayer  for   relief   all    and.  every   claim  that  he  can  make 
against  all  and   sundry.^     What    the   legislature    moans  is  that, 
if  the  plaintiff  at  the   date   of    his  suit   is   entitled    to  claim,  as 
against  the  defendant  to    the   cause,  some  relief  other  than  and 
consequential   upon  a   bare   declaration   of   right,    he  must  not 
vex  the  defendant   twice,    but   he    is   bound  to  have  the  matter 
settled  once  for  all  in  one   suit.     It  may   be  that  there  are  third 
parties  who  also  support  some  of  the  contentions  of  the  defendant, 
bat  sufficient  unto  the    day    is   the   evil    thereof,  and  while  the 
plaintiff  is  fighting  his   battle    against    the   defendant,  he  need 
not  bother  himself  about  the   others  yet.'     There   is  a  separate 
cause  of  action  against   every    person    who  has  denied  his  right 
or  title,  or  may  deny  it.     It  may    be,  again,  that  after  a  suit  has 
been  instituted,  the  plaintiff   becomes  entitled  to  a  larger  relief 
than  that   originally   claimed.     E.g.,   a   Hindu  reversioner,  who 
has  filed  a  suit  impeacliing    the   validity   of  an  alienation  made 
by  the  female  heir  in  possession,   may  afterwards,  by  reason  of 


(c)  Conse- 
quential 
relief. 


'  Secretary  of  State  for  India  v. 
Jethabhai  [1892]  17  Bom.,  293.  Where 
magisbrate  acted  at  dett's  intanee, 
deft,  alone  may  be  sued,  Bkhurv.  Anu 
[1910J6  I.e.,  46. 

'  S.  R.  i!i„  s.  42,  expln. 

'  S.  R.  A.,  s.  42,  proviso. 

•*  Per  M.  Aiyar,  J.,  Kombi  v.  Aundi 


[1889]  13  Mad.,  75.  See  also  Kunhi- 
amma  v.  Kunhunni  [1892]  16  Mad.  140, 
141-42. 

'  Parasram     v.    Bhimbhai   [1905]    5 
Bom.  L.  R  ,  195. 

°  Siibramanyan      v.      Paramagivaran 
[1887]  11  Mad.,  116. 
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'  Further  re- 
lief.'. 


Where  court 
cannot  grant 
such  relief. 


the  death  of  this  heir,  become  entitled  to  take  possession  of 
the  estate.  But  this  subsequent  event  would  neither  prevent 
his  proceeding  with  the  claim  as  laid,'  nor  entitle  him  to 
amend  his  plaint  and  add  a  prayer  for  possession,  after  the 
cause  has  been  dealt  with  by  the  court  of  first  instance.^ 

The  reasonable  construction  of  section  42  is  that  the 
'  further  relief  '  which  the  plaintiff  is  bound  to  claim  is  such 
relief  as  he  would  be  in  a  position  to  claim  from  the  defendant 
in  an  ordinary  suit  by  virtue  of  the  title  which  he  seeks  to 
establish,  and  of  which  he  prays  for  a  declaration.^  The  relief 
must  be  in  relation  to  the  legal  character  or  right  as  to  any 
property  which  the  plaintiff  is  entitled  to,  and  whose  title  to 
such  character  or  right  the  defendant  denies  or  is  interested  in 
denying,*  and  it  must  be  relief  appropriate  to  and  consequent 
on  the  right  or  title  asserted.^  When  a  person  is  out  of  posses- 
sion of  the  land,  in  respect  of  which  he  seeks  to  have  his  title 
declared,  possession  of  the  land  in  dispute  is  further  conse- 
quential relief  appropriate  to  the  declaration  prayed  and  should, 
as  a  general  rule,  be  also  asked  for.^  But  a  declaratory  decree 
is  all  that  a  plaintiff  requires  when  he  has  no  need  of  the  assist- 
ance of  the  court  to  replace  him  in  possession.'  The  further 
relief  must  be  such  as  the  plaintiff  can  ask  for  and  he  need  ask 
foi'.  If  the  plaintiff  is  not  able  to  seek  further  relief,  cadit 
qucestio,  the  proviso  does  not  apply.  E.g.,  the  plaintiff  may 
claim  to  be  a  member  of  a  Hindu  joint  family,  and  as  such 
entitled  to  a  certain  cultivatory  holding  from  which  he  has 
been  ousted.  Now,  in  the  United  Provinces,  the  civil  court  is 
not  competent  to  replace  him  in  possession  as  a  tenant  the 
plaintiff  must  go  to  the  revenue  court  for  that.  But  this  will 
not  prevent  the  civil  court  granting  to  the  plaintiff  such 
(declaratory)   relief  as   it  can   grant,  and    as  the  -plaintiff   may 


'  Ram  Adhar  v.  Ham  Shankar  [1903] 
26  All.,  215;  Swr/an  Sinqh  v.  Biildeo 
Prasad  [1900]  20  A.  W.  N.,  172. 

'  Oovinda  v.  Perumdevi  [1888]  12 
Mad.,  136. 

^  Abdulkadar  v.  Mahomed,  [1891]  15 
Mad.,  15,  18. 

■*  Fakir  Ghand  v.  Ammda  Chunder 
[1887]  14  Cal.,  586. 

■  Kannan    v.     Krishnan     [1890]    13 


Mad  ,  324  ;  Erfan  v.  Samiruddin  [1912] 
15  I.  C,  652. 

°  Basavayya  v.  -ibbas  [1900]  24, Mad., 
20 ;  Pauga  v.  Unnikutti.  ibid,  275. 
Ramasamy  v.  Muniyandi  [1910]  20  M. 
L.  J.  R.,  700. 

'  Kamanuja  v.  Devanayaka  [1885] 
8  Mad.,  361,  864 ;  Vemavarapu  i. 
Karedla  [4911]  21  M.  L.  J.  R.,  952. 
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legally  asi  from  it.'  So,  where  in  Bengal,  the  defendant,  having 

set  up  a  right  to  a  permanent  malguzari  tenure  in  certain  lands, 

the  plaintiff,  admitting  that  he  held  a  hursa-jama  tenure  therein, 

sought  to  eject  him  from   this  holding  and  also  praj'ed  for  a 

declaration  that  the  defendant  was  not  a  permanent  malguzar, 

the  court  held  that  the  plaintiff  might  have  the  declaration, 

though,    by  reason  of  failure  to  prove   the  service  upon   the 

defendant  of  a  reasonable  notice  to  quit,  ejectment  could  not  be 

decreed  in  the  plaintiff's  favour.^ 

And,  if  the  plaintiff  thinks  that  a  bare  declaration  will  serve    Where 

'  '■  _  _  .  declaration 

his  purpose,  and  the  court  is  not  satisfied  that  he  is  wrong,  he    sufficient. 

need  not  ask  for  any  further  relief.  The  proviso  to  section  42 
forbids  a  suit  for  a  pure  declaration  without  further  relief,  but  it 
does  not  compel  a  plaintiff  to  sue  for  all  the  relief  which  could 
possibly  be  granted,  or  debar  him  from  obtaining  a  relief  which 
he  wants,  unless  at  the  same  time  he  asks  for  a  relief  which  he 
does  not  want.^  A  plaintiff,  e.g.,  who  asks  for  a  mere  declaration 
that  he  is  entitled  to  collect  the  debts  owing  to  his  deceased  un- 
divided nephew,  cannot  be  compelled  to  ask  that  a  succession 
certificate,  previously  granted  to  his  niece-at-law,  should  be  can- 
celled. It  may  be  that  he  requires  nothing  more  than  a  mere 
declaration,  and  in  those  circumstances  to  refuse  to  make  the  ♦ 
decree  asked  for,  will  be  a  denial  of  justice.''  The  possession  of 
the  defendant  may,  for  instance,  be  admitted,  and  the  only 
question  may  be  as  to  the  nature  of  that  possession.^  An  injunc- 
tion may  sometimes  be  a  consequential  relief,^  but  unless  it  is 
absolutely  necessary  to  stop  further  proceedings  on  the  part  of 
the  defendant,  the  plaintiff  is  not  bound  to  ask  for  it.'  The 
plaintiff,  e.g.,  may    have    purchased    a    decree    ostensibly  in  the 


'  Brij  Bhukhan  v.  Durgu  Dat  [1898] 
20  AIL,  258.  Cf.  Na/ib  Ullah  v.  Gulsher 
[1909]  6  A.  L.  J.  R.,  343,  F.  B. 

'  Kali  Kishen,  Tagore  v.  Oolam  Ali 
[1886]  13  Oal.,  3. 

'  Run/  Bihari  v.  Keshavlal  [1904] 
28  Bom.,  567. 

"  Chinrmppa  v.  Thulasi  Ammal 
[1904]  15  M.  h.  J.  B.  399. 

'  Ram  Manorata  v.  Dilrafi  [1914] 
12  A.  L.  J.  R.,  66. 

'  Kalabhai  v.  Secretary  of  State  for 
India  [1904]  29  Bom.,  19  ;  Deol^aU  v. 
'Kedar  [1912]  S9    Oal.,  704.     Contra, 


Bathnasabapathy  v.  Ramasami  [1910] 
33  Mad.,  452. 

'  Of.  Sethurayar  v.  Shanmugam 
[1897]  21  Mad.,  353,  in  which  it  was 
held  that  a  person  entitled  to  the 
benefit  of  a  decree  obtained  by  the 
first  defendant  against  the  second,  did 
not  require  an  injunction,  as  a  de- 
claration of  his  right  would  be  suEli- 
cient  and  entitle  him  to  apply  for 
execution  of  the  decree  in  place  of 
the  decree-holder,  Sundar  y.  Ram 
Ohulam  [1906]  3  A.  L.  J.  R.,  316. 
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name  of  the  defendant,  which  the  latter  applies  to  execute.  A 
declaration  that  the  defendant  is  only  a  benamidar  will  quite 
serve  the  plaintiff's  purpose,  for,  arnaed  with  this  declaration,  he 
may  apply  to  the  executing  court  to  have  his  name  brought 
upon  the  record  as  the  real  representative  of  the  decree-holder, 
and  this  will  put  an  end  to  all  proceedings  antagonistic  to  him 
in  the  execution  department.'  As  an  injunction  is  an  equitable 
relief  which,  having  regard  to  all  the  circumstances  of  the  case, 
a  court  may  or  may  not  grant,  B.  Ayyangar,  J.,  has  even 
doubted  if  it  is  "  further  relief,"  as  contemplated  by  the  proviso 
to  section  42.^  A  declaratory  decree  may  be  made,  notwith- 
standing that  the  plaintiff  does  not  sue  for  possession  of  the 
land  in  dispute,  but  in  such  a  case,  apparently,  the  court  will 
proceed  with  great    uaution.'     But    if    the  plaintiff  deliberately 

Deliberate      omits  to  sue  for  consequential  relief,  the  court  will  not  help  him. 

omission  to  _  . 

sue.  In  a  case  which  came  before  the  Madras  High  Court,  the  plaint- 

iffs, who  were  members  of  a  Malabar  tarwad,  had  in  the  court 
of  first  instance  actually  claimed  in  their  plaint  two  reliefs,  vis., 
(i)  cancellation  of  a  deed  of  gift  affecting  the  tarwad  property, 
and  (ii)  restoration  of  this  property.  The  suit  was  dismissed, 
whereupon  they  appealed,  but,  being  unable  to  pay  the  full 
•  court  fees,  they  were  allowed  by  the  court  of  first  appeal  to 
withdravsr  the  second  claim.  The  court  held  on  second  appeal 
that  this  second  claim  for  restoration  of  the  property  was  further 
relief  which  the  plaintiff's  were  able  to  ask  for,  and  their  omission 
to  do  so  amounted  to  an  evasion  of  section  42.  The  suit  in  its 
maimed  form  was  therefore  not  maintainable.* 

The  Bombay  High  Court  holds  that  section  42,  Specific 
Relief  Act,  does  not  empower  a  court  to  dismiss  a  suit  where 
the  plaintiff,  being  able  to  seek  further  relief,  omits  to  do  so. 
All  that  is  enacted  by  the  section,  says  Jenkins,  C.  J.,  is  that 
in  such  a  case  no  court  shall  make  a  declaration,*  not  that  the 
court  shall  not  grant  any  relief  that  is  prayed  for.*    If,  therefore, 

'  Gour   Mohun  v.    Denonath  [1897]  267, 

25  Cal.,  49.  '  Kun-  Bihnri  v.  Keshnvlal  [1904]  28 

^  Ratnamasari      v.     Akilandammal  Bom.,  567.     Not  followed  in  Rathnasa- 

[1902]  26  Mad.,  291,  321.  bapathy   v.  Ramasami  [1910]  33  Mad., 

'  Lnke  Nath  Hurma  v.  Keshab   Ram  452. 

f)oss  [1883]  13  Cal.,  147.  '  t-'akharam  v.  OoU.    of   Ratnqgiri< 

'  BiHUi  V.  Jfaiendon[1890]  14  Mad.,  ibid,  8S2.    In  Ohom,u  v,  Sonfeai-a  [1910] 
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there  is  other  relief  also  prayed  for,  this  may  be  granted.     And, 

according  to   the   Calcutta   Court,   it  would   be  a  meaningless 

technicality  in  this  class  of  cases  to  dismiss  the  suit  on  the  ground 

that  the  relief  which  the  plaintiff  is  entitled  to  obtain  is  different 

from  the  relief  he  has  actually  sought.'     But,  where  declaration 

is  the  only  relief  prayed  for,  the   practice  in  all  parts   of  British 

India  is  to  dismiss   the   suit,^  provided  the   court   is   satisfied 

beyond  all  doubt  that  the  plaintiff  ought  to  seek  further  relief.' 

I  will  now  consider  the  cases  in  which  "  further  relief  "  is    Plaintiff  m 

possession. 

properly  claimable.  As  I  have  already  indicated,  where  the 
plaintiff  is  in  possession  of  certain  property  or  office,  there  is  no 
"  further  relief  "  available  to  him  within  the  meaning  of  the 
proviso.  If,  e.g.,  he  is  the  owner  in  possession  of  immoveable 
property,  purchased  in  the  name  of  a  henamidar,  he  may  have 
it  simply  declared  that  the  latter  has  no  title.*  If  he  is  a  member 
of  a  joint  family,  and  the  manager  or  karnavan  has  made  an  im- 
proper alienation,  but  possession  has  not  yet  been  transferred  to 
the  alienee,  he  may  obtain  a  declaration  of  the  invalidity  of  the 
alienation,  and  rest  there,  for  the  possession  of  the  manager  is, 
in  ordinary  circumstances,  that  of  all  the  co-owners.^  Actual 
possession  of  a  part  of  a  tract,  coupled  with  constructive  posses- 
sion of  the  remainder,  is  sufficient  possession  to  entitle  a  plaintiff 
to  maintain  a  suit  to  remove  a  cloud  from  the  whole  tract,®  and 
actual  possession  by  the  tenant  may  be  sufficient  to  support  the 
landlord's  suit.'  So,  if  the  plaintiff  is  only  entitled  to  what  is 
called  constructive  possession  by  receipt  of  rent  from  the  defend- 
ant, a  declaration  of  title  is  all  he  needs,  for,  under  the  circum- 

8  M.  L  T.,  358,  plff.,  suing  for  invali-  Ram  Churn  [1896]  23  Cal.,  805  (pur- 

dity  of  mortgage  of  several  items  of  chase   by  iadgment-debtor's  pleader 

property,  was  found  in  possession   of  in   name  of  his  clerk;  possession  not 

some  items,  and  given  a  declaration  delivered    to    any    at    date  of  suit, 

in  respect  of  them.  pleader    held  to   be  trustee  for  his 

Whuman  V.  Debu  Lai  [idU]  J6  I.  C,  client). 

898     (confirmation,    instead      of    re-  "  Padammah  v.    Themana   [1894]   17 

covery,  of  possession  claimed).  Mad.,  232 ;  20  M.  L.  J.  R.  709. 

'  Kedar  8ahu\.  Bhag^canti  [1911']  8  -'Sullivan  v.   Finnegan,  101   Mass., 

A.  L.  3.  R.,  462.  447  ;   Yard  v.  Ocean  Beach     A  ssn.,  49 

■  Aisa  Siddika  v.  Bidhu  [1913]    17  N.  J.  Eq.,  306. 

0.  L.  J.,  30.  '  Fulkerson  v.  Chisna  M.  &  I.  Oo., 

■■  Lobo  V.  Brito  [1897]  21   Mad.,   231  122    Fed.,    782;    2   Pomeroy,    Eq.   K., 

(purchase  in  contravention  of  Govern-  p.  1246.    But  not  a|)parently  actual 

ment  orders  forbidding  its  officers  to  possession    in    defendant's   right  by 

acquire    immoveable    property,  held  one  out  of  two  plaintiff's,  Akbar  v. 

not  to  be  illegal) ,;     Aghore  Nuth  v.  Turaban  [1908]  5  A.  L.  J-  R.,  640. 
65 
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stances,   possession,   if  he  also  asks  for  it,  can  only  be  delivered 
by   notifying   the  declaration  of  the  plaintiff's  title  as  already 
prayed  for.'     So,  where  the  father  of  the  plaintiffs,  who  together 
with  them  constituted  a  Hindu  joint  family,  had  mortgaged  the 
family   property   to   the   defendant,   and    the  latter  obtained  a 
decree  for  sale  against  his  mortgagor,  and  in  execution  thereof 
attached  the  property  and  obtained  an  order  prohibiting  the 
judgment-debtor   from    transferring   or   charging   the  property 
in   any    way,    and  all   persons  from  receiving  it  from  him  by 
purchase,  gift,  or  otherwise,^  and  this  attachment  the  plaintiffs 
failed  by  motion  to  have  removed,  it  was  held  that  they  might 
maintain  a   suit  for  a  declaration  of  their  title  to  two-thii-ds  of 
the    attached  property  without  further  relief.     The  attachment 
did   not  constitute  a  dispossession  from  the  property  in   dispute 
of   eithei'   the   plaintiffs   or   their  father,    it  simply   prohibited 
alienation  ;    and   so  long  as  the  plaintiffs  admitted  the  interest 
of  their  father   in  the  attached  property,    they  could  not  ask  for 
the  attachment  to  be  raised  and  the  prohibitory  order  to  their 
father  (judgment-debtor)  to  be  cancelled.^     Where  the  plaintiff 
is  in  possession  of  certain  property  and  claims  that  a  mortgage 
thereof  made   by  the  defendant  does  not  bind  him,  he  need  not 
pray   either  for  cancellation  of  the  deed  or  for  the  settiag   aside 
of  a  decree  for  sale  obtained  by  the  mortgagee  on  foot  of- that 
deed.*     Where    the   plaintiff   is  one  of  several  sharers  and  sues 
to   have   it   declared  that  a  decree  passed   on    a  hypothecation 
made    by    his   co-sharers  does  not  affect  his  share,  he  need  not 
ask  for  a  general, partition,  even  if  be  impleads  those  co-sharers 
as  defendants.^     Where  the  right  is  of  an    incorporeal   nature, 
there  is   no   property  capable  of  possession,^   and   the   further 
relief,   if  any,   available  will  apparently  be  an  injunction.'     So,. 

'  Loke  ISjath.   Svrma    v.  Keshabram         ^  Narayanrao    v.   Balkrishna  [1880] 

Doss   [1886]    13   Cal.,   147';   Nirmal   v.  4  Bom,  529,  F.  B. 

Mahomed  [1898]  26  Cal.  11,  P.O. ;  Satish         '  Ganga  Ghulam  v.  Tapeshrt,  [1904]. 

V.  Hatya  [1910]  14  G.  W.  N.,  576 ;  Faras-  26  All.,  607. 

ram  v.   Bhimhhai  [1903]  5  Bom.  L.  R.,  '  Velammal  v.   Vavaniimal  [1910]  20 

195.     Pistinguish    S  aryanarayana    v.  M.  L.  J.  R.,  349.  Distinguish  Ganapathj; 

Tammanna    [1901]    25   Mad.,  504.  Of.  v.  Btitcfiii..  ibid,  759. 
Bharath  Singh  v.  Balbhadur   [1913]  20  °  Ante,  63 ;  Basarayya  v.  Abbas  [1900] 

I.  0.,  429  (possession  through  lambar-  24  Mad.,  20 ;   Rambutty  v.  Kamesaiir 

daT\  [1874]  22  W.  R.,  C.  R.,  36. 

'i  Act  XIV  of  1882,  s.  274 ;   Act  V  of         '  Cf.  Vengan  v.  Patchamuthti  [1904] 

1908,  Sch.  I.,  Or.  21,  r.  54.  14  M.  t.  J.  ,R.,  290. 
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In  cnst odia 
legis. 


where   the   plaintiff   claimed   a   title   by  inheritance  to  certain 

land   which   her    predecessor-in-title   had    mortgaged    to    the 

defendant,  and  this   mortgaged   land,    together  with  other  land 

in    the    possession   of   the   defendant,   was   taken   up   by   the 

Government   under    the   Land   Acquisition  Act,  but  the  value 

thereof  was  still  in  the  hands  of  the  Collector  and  not  paid  over 

to  the  defendant,  it   was   held   that   the  plaintiff  might  sue   the 

mortgagee   for   a  declaration  of  her  title,  and    need    not   make 

the   Government   a  party   for   further  relief  in  respect  of  the 

money.^     Where  the  property  in  dispute  is  in  custodia  legis,  and 

neither  the  plaintiff  nor  the    defendant  is   in  actual  possession, 

obviously   the  former  cannot  sue  the   latter  for  possession :  he 

can  only  have  a  declaration  of  his  title.^ 

Nor,  apparently,  is  a  decree   for   arrears  of   rent   a  conse-    Arrears  of 

quential   relief  which  a  ;filaintiff,  claiming   to.be   the   owner   of 

certain  land,  is  bound  to  join  to   a  prayer  for  declaration  of  title 

in  respect  of  this   land.'     Where  the  plaintiff  sued  for  arrears  of 

ground-rent,  with  regard  to  a  house,  in  a  court  of  small  causes 

and  his  title  to  the  land   was  denied  by  the  defendant   and,  the 

suit  dismissed,  the  Allahabad  High  Court  held  that  the  plaintiff 

might  bring  another   suit  for  a    declaration  of  proprietary    title 

and  right  to   receive  rent   in  the    ordinary    civil   court,    and  he 

need  not  add  a  prayer  for  the  arrears  of  ground- rent  which  had 

accrued  due.*     Nor  does  the  Allahabad  Court  think  it  necessary 

that  an   auction-purchaser  of  immoveable   propertj',  subject  to  a 

mortgage,   who  was   not  made  a  party  to   a  subsequent  suit   on 

foot  of  that  mortgage  or  the  decree  passed   therein,   but   whose 

possession  a  later  purchaser  of  the  same   property   in   execution 

of  the  mortgage- decree  attempts   to   disturb,   should,  in   a   suit 

for  declaration  of  his   title   against   this  purchaser,   tender   the 

mortgage-money  or  offer  to  redeem.^ 

Similarly,  the  trustee  of  a   temple,   who   has  not   yet  been    Religious 

office. 


'  Chomu  V  Vmma  [1890]  14  Mad., 
46. 

'  Vedanayaga  v.  Vedavimal  [1904] 
37  Mad.,  591  (plaintiff  himself  held 
the  property  as  receiver) ;  Admr. 
Genl.  V.  Bhagwan  [1911]  15  0.  W.  N., 
758  (Colle,ctor  receiver,  Cr.  P.  C,  s. 
146),  Jagannath  v,  Tirguna  Nand  [1915J 


13  A.  L.  J.  R.,  252  (Court  of  Wards  in 
possession). 

'  Fakir  Chund  v.  Anunda  Chunder 
[1887]  14  Cal.,  586. 

'  Somkali  v.  Bhai  o  [1882]  5  All, 
55.. 

'  Nathu  Singh  v.  Otimani  Singh 
[1896]  18  All.,  320,  Ante^  495  n. 
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ousted  from  office,  may  sue  for  a  bare   declaration   to  establish 

his  right  to  remain  in  office,  as  against  the   Temple   Committee, 

which  has  taken  proceedings  for  removing   him.'     And   a   suit 

by  such  a  trustee  for  the  declaration   of  the   invalidity   of  the 

appointment  of  a  pattamaW  by  other  trustees   of   the   temple; 

does  not  offend   against  the   proviso   to   section   42,   since  the 

temple  property  in  the  charge  of   a   pattamali   remains   in    the 

possession  of  the  trustees,  and  so  there  is  nothing  of  which   the 

plaintiff  can  seek  delivery  of  possession.^ 

Cancel-  ^  plaintiff,  who  sues  for  a  declaration  that    the   assessment 

lation. 

of  a  tax  upon  him  is  ultra  vires  and   illegal,     or   that   an    order 

of  Government  reversing  an  order   of   a  Collector  is   void,   need 

not  ask  for  further  relief  in  the  shape  of   a   formal   cancellation 

of  the  order  complained  of.^     In  a  suit  for  a  declaration   of   the 

invalidity  of   a  conveyance   executed  *by     the   defendant,   the 

cancellation  and  delivery  np  of  the  deed  impeached  may  be   said 

to  be  a  species  of  auxiliary  equitable   relief,  and   need   not   be 

separately  prayed  for.^     Where   the   plaintiff  came   into   court 

upon  the   allegation    that   her   consent   to   an   arbitration   had 

been  obtained  by  fraud,  and    sought   to   have  it   declared   that 

the  subsequent  award,  wholly  or  partially,    was.  null   and   void 

against  her  and  the  decree  passed  on   the   basis  of   that   award 

was  invalid,  it  was  held  that  section    42,    Specific    Relief    Act, 

had  no  application  and  the  suit  was  maintainable.' 

Ouster.  But  where  there   has  been    an    actual   ouster,   either   from 

property*  or    from    office,^   consequential    relief  is  appropriate, 

and   should  be  asked  for.     If  a   landlords's   title  is  jeopardised 

by   the   aggressions  of  a  neighbouring   landowner,  who   denies 

his  title,    the   former  may    and  should  claim  to   have  the   cloud 

'  Ramamija  v.  Devanayaka,  [1885]  8  Mad.,  324. 

Mad.,  361.  '  Gomti  v,  Darab  [1902]  22  A.  W.  N., 

'  A  servant  of  the  temple.  187. 

»  Janardana    v.  Badava,  [1899]   23  .  '  Padammah  v.  Themana  [1894]   17 

Mad.,  385.  Mad.,  232 ;  Basavayya  v.  Abbas  [1900] 

'  Kameshumr    Pershad    v.     Bhabua  24    Mad.,    20;    Kedar   v.    Bhagwanti 

Municipality  [1900]  27  Oal.,  849.  [1911]  8  A.  L.  J.  R.,  462. 

'  Fischer  v.  Secretary  of  State  for  '  Ramanu/a  v.  Devanayaka    [1885]  8 

India  [1898]  22  Mad.,  270  P.  0.  (Col-  Mad.;  361,  364;   Abdulkadar  v.  Maho- 

lector's  order  had  been  duly  sanction-  med  [1891]  15  Mad.,  15  ;   Rathnasuba- 
ed  by  Board  of  Revenue,  Madras  Act   .  pathy  v.  Ramasami  [1910]  20  M.L.J.R., 

I  of  1876.,  ss.  5,  6).  306  (dismissed  trusteel. 

°  Kannan    v.   Krishnan    [1890]     13 
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removed  from  the  title  and  also  to  be  put  in  possession 
of  tlie  land  trespassed  upon.'  A  true  owner  of  land  may  be  dis- 
possessed by  an  order  of  the  court.  A's  property  may  be  sold, 
e.g.,  in  execution  of  a  decree  obtained  by  B  against  C,'  and  the 
auction-purchaser  may  be  put  in  possession  by  the  court.^  In 
such  a  case,  even  if  the  possession  obtained  by  the  auction- 
purchaser  is  only  symbolical  or  constructive,  and  the  judgment- 
debtor  held  as  a  trustee  from  the  real  owner,  there  is  a  dis- 
possession of  the  latter,  and  a  bare  declaration  of  title  will  not 
be  enough.'  Or,  an  order  may  be  passed  under  section  59, 
Bengal  Land  Registration  Act.''  As  the  effect  of  such  an  order 
is  to  "settle  the  actual  possession,"  it  determines  that  the 
person  against  whom  it  is  passed,  cannot  in  a  law  court  be 
treated  as  any  longer  in  possession,  and  he  cannot  maintain  a 
suit  for  a  declaration  of  his  title  without  seeking  to  recover 
possession  also,^  even  though,  as  a  matter  of  fact,  he  may  be  in 
physical  possession  of  the  property  at  the  time.®  A  prayer  for 
confirmation  of  possession  is  a  prayer  for  consequential  relief.' 
Where  the  plaintiffs  asked  for  several  declarations,  viz.,  (1) 
that  they  were  members  of  an  undivided  Aliyasantana.  family 
with  the  defendants,  (2)  that  certain  property  belonged  to' the 
family,  and  (3)  that  the  first  plaintiff,  as  the  senior  member  of 
the  family,  was  entitled  to  have  the  lands  registered  in  his  name, 
the  Madras  Court  held  that,  upon  the  plaintiffs'  own  showing,  as 
there  was  no  prayer  for  the  first  plaintiff  to  be  put  in  possession 
and  management  of  the  family  property  as  the  de  jure  ejaman, 
they  were  out  of  court.^  Where  the  plaintiff,  again,  sued  for  a 
declaration  of  the  invalidity  of  a  will  on  the  ground  that  the 
property  bequeathed  was  joint  family  property,  the  suit  was 
held  bad,  as  he  had  not  asked  for  partition  of  his  share  in  such 
property  ;  the  land  was  in  the  -actual   possession  of  tenants,  but 

'  Bissesuri  v.  Baroda  Kanta  [1884]  '  Ram  Muridur  v.    Janhi    Pershad 

10  Cal.,  1076.  [1882]  12  C.L.R.,  139. 

'  Kunhiamma    v.    Kunhunni    [1892]  "  Raj  Narain  Das  v.  Shama    ^ando, 

16  Mad.,  140  ;  SJiib   Charan  v.   Raghu  [1899]  26  Cal.,  845,  revd,  [1900]  33  Cal., 

Nath  [1895]  17  All.,  174,  196.  1362  ;  11  C.W.N.,  186 

'Krishnabhtipati  v.  Ramamurti  [1894]  '  Jhuman  v.  Debu  Lai  [1913]  16  I.  C, 

18  Mad.,    405  (possession    delivered  898.                                                       ,     - 

under  section  319,  C.P.C.,  Act.  V  of  "  MuttaJcke  v.  TUmmappa  [1891]    15 

1908,  sch.  I.  Or.  21,  r.  96).  Mad.,   186    Of,    Panga  v.    Unnikutti, 

'  Act  Yir  of  1876,  B.C.  [1900]  24  Mad.,  275. 
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this  could  be  no  bar  to  a  partition  of  the  property  among  the 
members  of  the  family.'  So,-  where  the  plaintiff  sued  for  a 
declaration  in  respect  of  what  he  described  as  a  hereditary  trust 
under  the  management  of  his  adoptive  father,  the  same  court 
held  that,  if  the  devolution  of  the  office  of  hereditary  trustee, 
vested  in  the  defendant,  was  to  be  held  as  governed  by  the 
rules  bearing  on  the  holding  of  joint  family  property,  the  plaint- 
iff could  have  claimed  joint  possession  and  management,  and  a 
suit  for  a  mere  declaratory  decree  was  unsustainable  with  re- 
ference to  the  proviso  to  section  42.^  '  And  the  same  conclusion 
was  reached  where  three  disciples  of  a  math  sued  upon  the 
allegation  that  the  defendant  had  falsely  claimed  to  be  the 
successor  of  the  late  jheer  and  taken  possession  as  such  of  the 
math,  and  they  prayed  for  a  declaration  that  he  was  not  the 
duly  appointed  successor  to  the  deceased  jheer  and  for  an 
appointment  to  the  vacant  office  of  the  jheer  by  the  court.  It 
was  held  that  the  plaintiffs  should  have  further  asked  that  a 
duly  qualified  person  be  appointed  as  the  head  of  the  math  with 
the  approval  of  the  court,  that  the  defendant  be  ejected  from 
the  math  audits  properties,  and  that  the  same  be  handed  over 
to  the  person  appointed  as  the  head.^ 
Injunction.  go  priests,    who   had    enjoyed    the    privilege    of   escorting 

their  patrons  to  the  most  sacred  part  of  a  temple  of  Shri  Ran- 
chhod  Raiji,  at  Dakor,  but  who  were,  by  the  resident  ministers 
there,  subsequently  forbidden  access  to  such  part  except  upon 
the  payment  of  a  fee,  were  held  by  the  Bombay  Court  to  be 
entitled  to  supplement  a  declaration  of  their  title  by  an  injunc- 
tion, permanently  restraining  the  defendant  ministers  from  in- 
terfering with  their  enjoyment  of  the  property-right,  which  had 
.  been  threatened  by  the  new  rules  about  the  payment  of  fee,* 

If  a  plaintiff  sues  for  a  declaration  against  the  Government 
that  he  is  entitled  to  hold  certain  lands  free  from  the  payment 
of  revenue  and  other  cesses,  he  should   apparently  also  ask  for 


^  SuryanarayanaY.Tammaiina  [1901]  Samiruddin  [1912]  15  I.  0.,  552.    DiSr 

25  Mad.,  504.  tinguish  Neti  Rama  v.  Venlcatacharlu 

'  NataraJav.Kolandavelu  [i^05]  15  [1902]  26  Mad.,    450;    Jugalkishore  v. 

M.L.J.R.,  456.  Lakshmandas  [1899]  23  Bom.,  659. 

'  Strinivasa  Ayyangar  v.  Strinivasa  '  Kalidas  Jivram  v.   Parjaram  Birji 

Swami  [1892]  16  Mad.,  31.    Erfan  v.  [1890]  15  Bom.,  309. 
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an  injunction  restraining  the  defendant  from  realising  such  Claim  for 
dues  from  him.'  .And  if  the  defendant  has  received  from  the 
Government  a  malikana  allovpance  distributable  among  the 
various  stanomdars,  but  has  refused  to  paj^  any  share  thereof 
to  the  plaintiff,  who  claimed  to  be  entitled  to  the  stanom  of  the 
fifth  Raja  of  Palghat,  the  plaintiff  must  sue  not  only  for  a  decla- 
ration of  his  title,  but  also  for  recovery  of  money  had  and  re- 
ceived by  the  defendant-Raja  to  his  account.^  So,  where  it  is 
open  to  the  plaintiff  to  ask  for  an  account  against  the  defendant 
of  moneys  received  by  the  latter  under  a  certificate  of  heirship, 
and  for  payment  of  money  not  properly  accounted  for,  the  pro- 
viso to  section  42  will  prevent  him  from  suing  merely  for  a  de- 
claration.^ In  a  case  where  the  plaintiff  claimed  to  be  solely 
entitled  to  succeed  to  the  talukdari  estate  of  his  deceased  father, 
and  averred  that  the  first  defendant  was  a  supposititious  child 
set  up  by  the  plaintiff's  step-mother  to  defeat  his  right  of  inhe- 
ritance, but  it  appeared  that  the  first  defendant  had  in  the  life- 
time of  the  plaintiff's  father  obtained  a  decree  against  him  es- 
tablishing his  legitimacy  and  right  to  receive  maintenance  out 
of  the  estate  and  that,  in  accordance  with  this  decree,  the  taluk- 
dari settlement  officer  (second  defendant),  who  was  managing 
the  estate,  paid  ,the  child  a  monthly  allowance  of  Rs.  200, — a 
payment  which  the  plaintiff  alleged  to  be  illegal  and  wrongful, — 
the  Bombay  Court  held  that,'  over  and  above  a  declaration 
respecting  his  title,  the  plaintiff  should  also  pray  for  an  injunc- 
tion restraining  the-  first  defendant  from  receiving,  and  the 
second  defendant  from  making,  the  payment  by  way  of  main- 
tenance.* 

But   the   mere   fact   that   an  existing  right  or  title  of  the    Discretion, 
plaintiff  is  disputed  and  he  cannot  seek  any  further  relief,  will 
not  of  itself  entitle  the  plaintiff  to  a  declaratory   decree.      "The 
words  of  the  section  are  clear,"  said  Mahmood,  J.,  "and  it  only 
affirms  the  practice  of  the  English  Court  of  Chancery  when  it- 
says  that  a  declaratory  relief  is  not  a  matter  of  right,  and  is  in  the 


^  Kalahhai  v.  Secretary  o]  State  for 
India  [1904]  29  Bom.,  19. 

'  Komhi  V.  Aundi  [18897  13  Mad. 
75. 


=  Bai  Anope  v.  Mulchand  Oirdhar 
[1885]  9  Bom.,  355. 

"  Sa'rdarsingji  v.  Oanpatsingii  [1889] 
14  Bom.,  395. 
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discretion  of  the  courts.'"  This  discretion  must  be  exercised 
with  great  caution,^  for  the  mere  quieting  of. a  doubtful  title  is 
not  always  a  sufficient  reason  for  making  a  declaration  of  title. 
If  such  a  principle  were  acted  upon,  the  door  might  be  opened 
to  the  determination  of  future  interests,  whenever  one  party 
chose  to  think  it  desirable  that  a  dispute  as  to  title,  which  might 
at  any  time  afterwards  crop  up,  should  -  be  determined  by 
a  declaratory  decree.^  The  bringing  into  existence  of  any  and 
every  piece  of  evidence  against  the  plaintiff's  rights  could  not 
entitle  him  to  get  relief  by  way  of  declaration,''  for  "  perpetuation 

of  testimony  "  is  not  the  only  ground  on  which  Indian  courts 
interfere,^  A  judgment  in  a  declaratory  suit  does  not  operate 
in  rem}  It  binds  only  the  parties  to  the  suit  and  those  who 
claim  through  therii  respectively,  and,  where  any  of  the  parties 
are  tri^stees,  those  persons  also  for  whom,'  if  in  existence  at 
the  date  of  the  declaration,  such  parties  would  be  trustees.' 
E.g.,  a  person   may  obtain  a  declaration  that  a   certain  woman 

is  his  duly  married  wife  and  get  a  decree  for  the  restitution  of 
his  conjugal  rights. ,  But  the  decree  and  the  declaration  will 
not  bind  a  stranger,  who  also  claims  the  same  woman  as  his 
wife  and  sues  in  his  turn  for  recovering  her  from  the  former 
decree-holder.^  There  is  a  declaration  of  status  in  the  first  suit, 
but  that  is  only  inter  partes.  Where  the  subject-matter  or  the 
ground  of  action  is  different  or  the  parties  are  not  the  same,  nor 
their  respective  privies,  a  judgment  in  'personam  cannot  conclude 
subsequent  litigation  as  res  judicata,  and  a  court  will  naturally 
hesitate  to  promulgate  a  decree  that  may  eventually  turn  out 
to  be  a  hrutum  fulmen.^     Take  the  rather  frequent  case,  where 

'  Srinibash  v.  MonmoMni  [1906] 
3  C.  L.  J„  224,  where  authorities 
are  collected.  See  also  Chiruvolu 
V.  Chiruvolu   [1906]  29  Mad.,  390,  F.  B. 

°  Pomeroy  thinks,  "  While  a  decree 
quieting  title  .  is  not,  strictly  speak- 
ing, in  rem,  it  fixes  and  settles 
the  title  to  real  estate,  and  to  that 
extent  it  partakes  of  the  nature  of 
a  judgment  in  r^m ,"  2  Bq.  R.,  s.  743, 
p.  12^2.  See  2  Black,  Judgments, 
s.  664. 

'  S.  R.  A.,  s,  43. 

'  S.  R.  A.,  s.  43,  ill. 

°  0/.  Ram  Devi  v.  Bindesri  [1911] 
8  A.  L.  J.  R.,   940  (deslaratlon  refused 


'  Bhupal  Ravi-  v.  Lachma  Kuar 
[1888]  11  All.,  253,  256. 

'  Bhujeiidro  Bhusan  v.  Trigtina- 
mth  [1882]  8  Cal.,  761,  765;  Choka- 
iingapeshana  v.  Achiyar  [1875]  1  Mad. 
40  Sreenarain  v.  Kishen  Soondery,, 
[1873]  11  b:L.  R.,  171,  P.O.;  Uunsbxttti 
V.  Isri  Diitt  [1879]  5  Cal.,  512. 

'  Kathama  v.  Dorasingha  [1875]  2 
I.  A.,  169  ;  [1871]  6  Mad,  H.  C,  310  ; 
Blwlai  V.  Kali  [1885]  8  All,,  70  ;  Ma- 
ganlal  v.  Govindlal  [1891]  15  Bom.,  697. 

'  Jaipal  Kuniuar  v.  Indar  [1904] 
26  All.,  238,  243,  31  I.  A.,  67',  69; 
Vijiasamy  v.  fiasivarma  [1905]  28 
Mad.,  560. 
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a  reversioner  sues  to  have  declared  the  invalidity  .of  an  alienation 
or  an  adoption  made  by  a  Hindu  heiress  in  possession.  Now, 
no  reversioner  claims  under  another,  each  claims  under  the 
last  male  propositus}  Therefoi'e  a  matter,  however,  solemnly 
determined,  between  a  Hindu  lady  or  some  person  claiming 
through  her,  and  the  reversioner  for  the  time  being  cannot 
conclude  the  party,  who  actually  happens  to  be  entitled  to  the 
estate,  when  the  succession  opens  out  on  the  death  of  the  lady.^ 
The  court  may  therefore  well  pause,^  unless  circumstances  are 
present  which  make  it  desirable  that  the  point  of  dispute  should 
be  set  at  rest  early  and  promptly.  In  England  the  general 
practice  seems  to  be  not  to  decide  as  to  future  rights,  but  to 
wait  until  the  event  has  happened,  unless  a  present  right  depends 
on  the  decision,  or  there  are  other  special  circumstances  to 
satisfy  the  cotirt  that  it  is  desirable  at  once  to  decide  on  the 
future  rights.''  And  the  Privy  Council  has  refused  to  give  any 
declaration  as  to  the  effect  of  a  will  upon  the  rights,  if  any,  of 
an  unborn  son,  oh  the  ground  that  no  judgment  which  it  could 
give  would  affect  his  rights.^  In  the  famous  Tagore  Gase,  how- 
ever, it  did  make  a  declaration  of  the  future  interests  of  the 
parties,  subject  to  a  valid  prior  life-interest,  "  because,"  said 
Willes,  J.,  "  all  the  existing  parties  interested  are  in  court,  and 
it  is  impossible  to  decide  the  case  without  considering  the  whole 
scope  of  the  will,  and  arriving  at  judicial  conclusions  as  to  the 
rights  of  each  of  the  parties  thereunder,  which  judicial  conclu- 
sions, so  far  as  they  dispose,  or  may  dispose,  of  the  rights  of 
those  parties,  ought  to  be  incorporated  in  the  decree."  '  Where 
all  the  parties  concerned  or  likely  to   be    concerned   are   before 


because  iufructaous  by  reason  of  final  '  Chhiddu    v.  Durga    Dei  [1900]  22 

order  of  revenue  court) ;   TuwaUal  v,  AH.,   382.     Juipal  Kunwur  v.   Indar, 

Jiiva  [1913]  129  P.  L.  R.  supra.  Cf.  Jumoona  v.   Bamasoonderi 

'  Bhagwanta     v.     diikhi    [1899]    22  [1876]  1  Cal.,  289,  P.  C  ;   Mayne,  fl.  L., 

All.,  33,    F.   B.  ;   Abinash  v.    Barinath  8th  ed.  s.  652,  p,  910. 

[1904]  32  Cal.,    62,  71  ;    Harakh  Ohaiid  "  Muthnkaruppaii     v.     Kasiimthaii 

V.    BVoy  Chand  [1905]   2  C.  L.  J.,  87,  [1907]  2  M.  L.  T.,  67 

95  ;  QovUtda  v,    Thayammal    [1904]  28  ■■  Curtis    v.  Sheffield  [1882]  21   Cli. 

Mad..  57.     In  Ohiruroluv.    Ohiruvolu,  D.,  1,  4. 

[1906]  29  Mad.,  390,  F.B.,   a  distinction  'Hum    Lai  Mookerjee    v.  Sect-etary 

is    taken    between     suits    involving  o/ State  [1881]  7  Cal.,  304,  P.  C. 

questions  as  to    adoptions  and  suits  '  [1872]  I.  A.  Sup.,  84,  9  B.  L.  R.,  377, 

impeaching    the    validity  of  aliena-  18  W.  R.,  359,  P.  C. 
tions,  which  is  not  easy  to  follow. 
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the  court,  and  of  age  or  properly  represented,    the    court   ought 
not  to  refuse  jurisdiction.^ 

A  strong  case  of  inexpediency,  the  Judicial  Committee  has 
Sciid,  should  be  shown  for  refusing  declaratory  relief  to  classes 
of  persons  expressly  recognised  by  the  law  as  suitors  for  such 
relief.^  The  only  practical  mode  of  enforcing  the  presumptive 
heir's  right  to  interfere  with  an  alienation  made  by  a  Hindu 
widow  is  to  have  it  declared  as  operative  only  for  her  life,  and 
the  difficulty  of  the  question  raised  or  the  expense  of  litigation 
does  not  seem  to  be  a  sufficient  ground  for  refusing  the  decla- 
ration.^ The  court  will,  however,  not  entertain  a  suit  for  a 
declaration  of  reversionary  rights,  where  the  same  are  not 
vested  or  indefeasible.''  During  the  life-time  of  a  Hindu 
widow,  e.^.,  no  one  can  bring  a  suit  to  have  it  declared  that 
he  will  be  the  next  heir  at  her  death.  The  title  of  the  claimant 
must  depend  iipon  the  state  of  things  existing  at  her  death, 
and  a  suit  before  that  time  would  be  an  unnecessary  and  useless 
litigation  of  a  question  which  may  never  arise,  or  may  only 
arise  in  a  different  form.^  Nor  will  the  court  view  with  favour 
a  suit,  the  real  object  of  which  is  to  obtain  a  judicial 'pronounce- 
ment regarding  a  doubtful  title.  Where  certain  trusts  are 
declared  for  life,  subject  to  forfeiture  on  the  happening  of 
certain  events  specified,  and  there  were  further  trusts  in.  favour 
of  the  issue  of  the  first  beneficiaries,  and  the  settlor  died,  leaving 
a  will,  the  Calcutta  Court  ruled  that  an  assignee  of  the  re- 
mainderman under  this  will  could  not  sue  the  lifet&nant  and 
the  cestuis  que  trustent  for  declarations  as  to  his  rights  and  as 
to  the  forfeiture  of  the  trusts.  "  To  hold  otherwise,"  said- 
Wilson,  J.,  "would  be  to  lay   down   that   any   one  who   claims 


'  C/.  CoUett,  5tli.  erl.  295.  Guvinda 
Pillaiy.  Thayan^mal  [1904]  28  Mad.,  57. 
Otherwise,  where  all  interested  par- 
ties are  not  before  tlie  coui't,  Maha- 
raja of  Beixiires  v.  Ram  i  [1904]  27 
AH.,  138-;  Shamareudra  v.  liirendra 
[1908]  12  C.  W.  N.,  777,  790,  F.  B. 

'Isri  Did  V.  Bvnsbtitti  [1883]  10 
Cal.,  324,  333,  P.  Q. 

'  Isri  Dut  V.  Himsbutti,  supra. 

'  Of.  S.  R.  A.,  s.  42,  111.  id).  Sha- 
marendra  v.  Birendni,  supra. 


'  Pran puttee  v.  FnUe/i  [1863]  2  Hay, 
608  ;  Kathama  Natchinr  v.  Dorasiiiga 
[1875]  2  I.  A.,  169,  189,  23  W.  K., 
371;  Mayne,  H.  L.,  8th  ed.  s.  648, 
p,  907,  Cf:  Ja'gdepp  i\arain  \  Juibasi 
[1914]  22  I.  C,  928.  But  a  prayer  by 
a  reversioner  for  a  declaration  that 
a  sale  by  the  widow  was  not  binding 
on  bis  reversionary  interest  beyond 
her  life,  should  not  be  too  strictly 
construed.  Chandi  Singh  v.  Jangi 
Sing?!,  [1905]  8  0.0.,  2i:,        •  ;; 
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any  interest  in  property,  present  or  future,  ought  to  be  allowed 
to  ask  the  court  to  give  him  an  opinion  on  liis  title,  and  it 
cannQt'?have  been  the  intention  of  the  legislature  to  lay  down 
any  such  rule."  '  Where  a  suit  was  brought  to  Iiave  a  transfer 
by  a  Hiadu  widow  declared  invalid  beyond  lier  life-time,  and 
the  plaintiff's  claim  to  be  the  next  reversioner  was  doubtful  by 
reason  of  there  being  another  person  in  existence  who  was  admit- 
tedly nearer,  but  was  alleged  to  be  illegitimate,  and  the  transfer 
in  dispute  was  a  mortgage  for  a  comparatively  small  amount, 
which  the  widow  might  easily  discharge  out  of  the  usufruct, 
the  Calcutta  Court  refused  the  declaration  as  premature.^ 

As  the  court  has  to  administer  a  discretionary  and  equit-  Real  object 
able  relief,  it  is  entitled  to  enquire  into  the  real  object  of  a  suit  different, 
which  is  framed  as  merely  declaratory.  Where  a  zemindar  sUed 
for  a  declaration  that  some  of  his  tenants  (defendants)  had 
falsely  asserted  that  they  held  under  a  special  tenure  under 
which  the  rent  was  not  liable  to  enhancement,  and  the  real 
object  of  the  suit  appeared  to  be  to  smooth,  by  a  side-wind  as  it 
were,  the  plaintiff's  path  for  proceedings  in  the  revenue  courts 
for  enhancement  of  rent,  the  Judicial  Committee  said  he  should 
seek  such  relief  directly,  if  he  was  entitled  to  it.'  In  another 
case,  the  plaintiff,  a  landlord,  prayed  for  a  declaration  against 
a  certain  ryot  that  under  a  custom  he  was  entitled  to  take  the 
latter's  lands  for  cultivating  indigo.  The  court  saw  that  the 
plaintitf's  real  object  was  to  secure  the  ejectment,  even  if 
temporary,  of  an  occupancy  tenant,  and  it  rejected  the  suit.* 
So,  where  the  claim  is  not  bond  fide,  but  has  been  instituted  in 
collusion  with  or  at  the  instance  and  expense  of  one  of  the 
defendants,  for  his  personal  benefit  and  to  cause  injury  to  the 
other  and  real  defendants,  by  a  nominal  plaintiff,  I  apprehend 
the  court  will  stay  its  hand.^ 

A  court  may  also  refuse  to  exercise  its  discretion  in  favour    Attempt  to 
of  a  plaintiff,  whose  real  object  is  to   eject  parties  in  possession,    ^J^de  stamp 


.  ''  Bhujendro  Bhushan  v.  Trigumi- 
nath  [1882]  8  Cal.,  761,  765. 

'  Ohhotu  V.  Sheobarti  [1901]  5 
C.  W.  N.,445. 

"  Nilmony  V.  Rally  [1874]  2  I.  A, 
83, 14  B.  L.  R.,  383. 


'  Sheobaran  v.  Bhairo  Prasad  [1885] 
7  All.,  880,  P.  B. 

'  Of.  Forrest  v.  Manchester.  S.  &  L. 
Ry.  Co.  [1861]  4DeG.P.  &  J.,  1-26.  16 
Cyc.  197. 
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but  who  attempts  to  evade  the  stamp  law  by  framing  his  action 
as  one  for  a  declaratory  relief.'  Where,  therefore,  the  defendant 
was  in  possession  of  the  estate  of  a  deceased  gosuawi  as  his 
spiritual  son  (shishya),  and  the  plaintiff  sought  to  establish  his 
title  to  this  estate  by  suing  for  a  declaration  that  he  was  the 
trne  shishya  by  a  previous  adoption,  the  Bombay  Court  ruled 
that  the  plaintiff  could  not,  on  a  stamp  of  Rs.  10,  obtain  a  relief 
which  the  legislature  intended  should  be  chargeable  with  a 
higher  fee.^ 
No  fear  of  And  SO  it  will,  where  there  is  no  apprehension  of  any  real 

rea  iiiiUTy.  injury  to  the  plaintilf's  rights.  An  American  court  has  said 
that  a  mere  verbal  claim  or  oral  assertion  of  ownership  in  pro- 
perty, is  not  a  cloud  which  equity  will  remove,'  and  the  Madras 
Court  took  the  same  view  of  an  act  of  the  defendant  which  did 
not  amount  to  more  than  a  mere  assertion  on  his  part.  He  was 
said  to  have  incorrectly  and  fraudulently  antedated  a  patta  and 
affixed  a  copy  of  it  to  the  plaintiff's  house.  But  it  did  not 
appear  that  ihe  plaintiff  had  ever  asked  for  a  proper  patta,  or 
that  the  affixing  of  the  copy  had  caused  him  any  harm.  He 
wanted  it  to  be  cancelled,  because  he  was  afraid  it  might  be  used 
as  evidence  against  him  on  some  future  occasion."  The  same 
court  said  in  a  later  case  :  "  It  would  be  extravagant  to  hold  that 
the  bringing  into  existence  of  any  and  every  piece  of  evidence 
would  give  a  right  to  such  discretionaiy  relief.  Were  it  other- 
wise, such  relief  might  be  prayed  for  even  in  respect  of  oral 
declarations  of  similar  evidentiary  character."  ^  But  "  the  mere 
parol  assertion  of  a  status  could  not  give  rise  to  a  cause  of 
action,  or  create  a  status  that  had  no  existence  at  all."^  Where 
a   taluqdar   died,  leaving   a   son    and    a    widow,    and    this  son 


'  Chokaliiigapeshaiia      v.      Achiyar,  value  put  upon   same  in   plaint,  Act 

[1875]  1  Mad.,  40.   Dislinguisli  Kuuj  v.  VI 1  of  1870,8. 7,  subs.  4.  cl.  (c) ;  Zinvat- 

Keslnmlul  [1904]  28  Bom.,  567,  572.     A  unncssa   v  Giriudra  [1903]  iO  Cal.,  788. 

court-fee  stamp  of  Es.  10  only   is   re-  '  Ganputgir   Bholagir  v.    Gan-patgir 

quired  on  the  plaint  in  a   declaratory  [1870]  3  Rom,,  230. 

suit,whereas  odualorcm  fee  is  charged  '  Parher  v.  Hhaviion,  121  111 ,  452;  2 

in  action  for  ejectment.    Act  VII  of  Pomeroy,  Eq.  R.,  1223. 

1870,  Sch.  II,  art.  17,  cl.  iii ;  FtiUnimari  '  Aiirdm  v.  Alavudin  [1888]  12  Mad., 

V.  Ohanahyuml\Q0S]  31  Cal.  511,  revd.  134. 

Phul  \.  Ghanshyam   [1907]  35  Cal.,  202  »  Vijiascimy    v.  Sasivarma  [1905]  .8 

P.C.  ;  Sagarjirao  v.   fimilh    [1895]  20  Mad.,  560,  562-3. 

Bom.,  736.     Court-fee  on  the  conse-  °  Per  Parsons,  J.,  Barot  v.   Barot, 

quential  relief  is  determined  by  the  [1900]  25  t  om.,  26,26. 
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afterwards  died,  leaving  a  widow,  who  succeeded  to  the  estate,  it 
was  held  by  the  Privy  Council  that  she  was  not  competent  to 
maintain  a  suit  for  a  declaration  that  an  adoption  made  by  her 
mother-in-law  was  invalid.'  The  ground  of  suit  was  stated 
to  be  that,  at  some  time  or  other  after  the  death  of  the  plaintiff, 
this  adopted  son  might  obtain  the  taluqdari,  unless  his  adoption 
was  at  once  negatived.  But  the  plaintiff  had  no  right  which 
was  affected  by  the  alleged  adoption,  her  possession  had  not 
been  disturbed,  and  there  was  no  cloud  upon  her  title.^  Where 
the  conditions  warranting  the  validity  of  the  adoption  were  in 
truth  wanting,  but  the  party  alleging  the  adoption  pretends 
that  those  conditions  existed,  a  person,  whose  rights  would  in 
law  be  affected  by  the  adoption  so  set  up,  will  have  the  right 
to  sue  for,  and  obtain,  a  declaration  that  that  adoption  was 
invalid,  in  order  that  the  cloud  sought  by  the  adoption  to  be 
cast  upon  the  plaintiff's  title  might  be  removed.  Where,  there- 
fore, a.  transaction  of  gift  and  acceptance  in  adoption  of  the 
defendant  was  totally  nugatory  and  ineffective  in  relation  to 
the  zemindari  to  which  the  plaintiff  wanted  to  establish  his  title, 
S.  Ayyar,  0.  C.  J.,  and  Nair,  J.,  held  that  it  would  be  futile 
to  make  the  alleged  adoption  the  subject  of  judicial  inves- 
tigation, for  the  purpose  of  the  grant  of  specific  relief  by  way  of 
declaration.'  But  the  same  learned  judges  thought  that,  where 
an  adoption  alleged  to  have  been  made  by  the  plaintiff  had 
been  set  up  under  circumstances,  which  would  operate  to  his 
prejudice,  if  he  did  not  take  steps  to  have  it  declared  not  true, 
there  was  such  'an  infringement  of  the  plaintiff's  rights,  if  he 
was  the  sole  owner,  as  to  entitle  him  to  sue  for  and  obtain 
a  declaration  that  the  defendant  (alleged  adoptee)  had  never 
been  adopted  by  him  in  fact.  And  their  lordships  considered 
it  immaterial  that  the  claim  had  not  been  set  up  by  the  adoptee 
liimself.*  But  no  declaration  will  be  made  as  to  merely  colla- 
teral matters,  e.g.,  the  existence  of  agreements  to  give  and 
receive  in   adoption,  where  the  declaration,  when  made,    would 

'  This    adoption   could  manifestly  Kitmoar  [1890]  17  Cal.,  933,  P.  C. 

pass  no  title  to  the  estate,   Bhoobuii  '    Viiiasamy  v.  itasivarmu,  supra. 

iWot/ce  V.  flamfcisJiorc  [1865]  10  M.I,  A.,  •*     Chinnasvamy     v.      Ambalavmia 

279.  [1905]  29  Mad.,  48. 

^  Pirthy     Pal    Kutiuvr   v.    Otiwan 
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not  affect  the  validity  of  the  adoption.'  And  a  suit  by  a  rever- 
sioner to  declare  that  an  authority  to  adopt,  alleged  to  have 
been  given  by  a  Hindu  husband  to  his  wife,  is  not  genuine, 
will  not  lie,  for  such  a  document  is  a  mere  preparation,  and 
not  a  distinct  and  separate  act,  which  can  entitle  him  to  a 
separate  relief.^ 
appropriate  A  suit  for   declaration   will    also  not  be  enteitained    where 

avaUable.        ^^^  ^^^  provides  for  a  different  and  more  appropriate  remedy. 
E.g.,  a  decree,  made   by  a   compotent   court,    which,  if  wrong, 
might  have  been  set  aside  on  appeal,  cannot  be  invalidated  by 
a  declaration    under   section  42.     The    plaintiff's   remedy    was 
an  appeal.^     And  if  the  plaintiff's  complaint  is  that  the  defend- 
ant bribed  the  judge  of  a  subordinate  court,  and  so  induced  him 
to  pass  a  fraudulent   decree,  his    proper   remedy  is  by  way  of 
an  injunction  restraining  the  guilty  party   from    executing   his 
decree.*     So  a  sub-mortgagee,  wbo  alleges  that  the  decree  held 
by  a  mortgagee  has   been    paid  up  and    satisfied,  should    sue, 
not  for  a  declaration  that  his  decree  is  incapable   of   execution, 
but  for   redemption   of    the   earlier   mortgage,    in    which   suit 
accounts  may  be  taken  and  the  truth  of   the  plaintiff's   allega- 
tions  investigated,   and,  if  they  are   found    correct,    he    may 
have  a  decree  with  costs.^     Where  a  decree   is  alleged    to  have 
been  satisfied  by   an    agreement  out  of  court,   but  satisfaction 
has  not   been    certified  to    the   court,  a  subsequent   suit   on  the 
agreement  is  not  maintainable  for  a  declaration  that  the  amount 
payable  under  the  decree  has  been  paid  and  satisfied,  and  for  an 
injunction   restraining   the    decree-holder   from    executing   the 
decree.*     Where  the   members  of  a  Hindu  co-parcenary   agreed 
to  have   their   widowed   sister-in-law's   name   entered  upon  the 
proprietary  registers  in  place  of  her  deceased  husband's  bj'  way 
of  compliment  and   consolation,   and   also  to  let  her  receive  the 
profits  of  the  share  recorded  in  her  name  in  lieu  of  maintenance, 
and  the  widow  subsequently   mortgaged  the   property     without 

^  Sreenarain  v.  Kishen  [1875]  It  B.  167;   Dhuranidhur  v.  Agra  BankllSld] 

L.  R..171,P.  C.  5  0al.,  86. 

'  Ramsarup  v.  ijiilcmfii  Kuar  [1885]  '  Bar  Pmshad  v.  Phiil  Chand  [1905] 

7  All.,  884.  2  A.  L.  J.  R.,  609. 

'  V enlcataramana    v.     Ramalaksh-  '  Deno  Bundhu  v.  Hari  Mati  [1903] 

mamma  [1911]  2  M.  W.  N.,  194.  31  Cal.  480  (Act  V   of  1908,  s.   47  bars 

'  Kunhamed  v.  Kiitti  [1891]  14  Mad.,  the  suit). 
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defining  the  share)  and  executed  a  bond,  on  foot  of  which  the 
obligee  obtained  a  decree  and  attached  the  obligor's  recorded 
share,  the  Allahabad  Court  held  that  the  proper  course  for  the 
co-parceners  to  adopt  was  not  to  sue  for  a  declaration  about  the 
invalidity  of  the  widow's  act,  but  to  seek  relief  by  ejectment.^ 
And  where  certain  property,  which  had  been  purchased  at  court 
sale  by  the  plaintiff, — a  sale  afterwards  wrongfully  (as  he  £llleged) 
set  aside, — was  attached  and  advertised  for  a  second  sale  in 
execution  of  a  decree  held  by  the  defendants  against  third 
parties,  the  same  court  held  that  a  suit  brought  by  the  plaintiff 
for  the  cancellation  of  the  order  setting  aside  the  first  sale  and 
for  the  confirmation  of  that  sale  in  his  favour  and  for  a  declara- 
tion of  the  invalidity  of  the  proceedings  taken  in  execution 
against  the  pi'operty  in  question  by  the  defendants,*  should  not 
be  entertained.  Looking  at  section  42,  Specific  Relief  Act,  alone, 
it  was  said,  such  a  suit  might  be  maintainable,  but  section  244^ 
Code  of  Civil  Procedure,  indicated  the  intention  of  the  legisla- 
ture that  such  questions  should  be  determined  in  the  execution 
department,  and  the  proper  mode  therefore  for  contesting  the 
Vfilidity  of  execution  proceedings  was  the  one  indicated  by 
sections  278  and  283^  of  the  Code.^  But  it  should  be  remem- 
bered that,  where  the  law  gives  two  remedies,  one  should  not  be 
construed  as  in  derogation  of  the  other,'',  and  where  the  property 
of  one  has  been  wrongfully  attached  in  execution  as  the  property 
of  another,  the  former's  right  of  suit  to  establish  his  title  against 
theattaching  decree-holder  is  not_condition  upon  his  previously 
preferring  a  claim  under  sec.  278.^ 

A  civil  court  does  not  seem  to  have  jurisdiction  ta  make  a   jurisdiction 
decriee  reversing  an  order   for  the  registration  of  the  name  of    court^'' 


.  1  Bholai  V.  Kali  [1885]  8  All.,  70.  If 
land  is  held  adversely  by  another,  un- 
der colour  of  title,  the  complainant  in 
America  must  first  recover  possession 
by  an  action  at  law,  Daniel  v.  Steuart, 
55  Alabama,  278.  Put  where  plaintiff 
is  in  actuai  -possession,  the  fact  that 
he  may  maintain  ejectment  will  not 
deprive  a  court  of  equity  of  jurisdic- 
tion to  remove  a  cloud  on  his  title, 
WKitehouse  v.  Jones  [1906]  12  L.  R.  A., 
N.  S  ,  49. 
2  Act  Vof  1908,  soh.  I,  Or.  21,  rr.  58, 


'  Man  Kvar  v.  Tura  iSingh  [1885] 
7  All.,  583.  Of.  Matheu'son  \.  Oobar- 
clhuii  [1885]  28  Cal.,  492. 

■"  Ajudhia  Prasad  v.  Balmukand 
[1886]  8  All ,  354,  861  (Mahmood,  J.) 

'  Smidar  v.  Ghnst  [1894]  18  All.,  410  ; 
liughmiathv.  iSarosh  [1899]  23  Bom. 
266  ;  Makbul  v.  £aUa[l907]  4  A.t.J.R., 
574.  See  AUagappa  v.  Kasamat  [l908j 
i  h.  B.  R.,  263.  A  suit  brought  under 
CP.C.  s.  283,  is  not  affected  by  S.R.A., 
s.  42,  prov.,  ifya  Get  v.  Bit  JVtoe  [1907] 
22  Travaricore  h.  R.,  88. 
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Cloud 
threatened. 


any  person  made  by  a  registering  officer  under  Bengal  Act  VII 
of  1866 ;  it  can  only  declare  tbe  title  of  an  individual  or  give 
him  a  decree  for  possession,  and  then  the  registering  officer 
will  amend  his  registers,  in  accordance  with  the  rights  of  the 
parties  as  settled  by  the  civil  court.' 

As  the  court  has  to  exercise  a  discretion,  it  will  consider 
the  conduct  of  the  parties  and  the  merits  of  a  claim  on  other 
than  merely  legal  grounds.  In  the  suit  brought  by  a  Maho- 
medan  for  a  declaration  that  certain  property  was  waqf,  already 
referred  to,  the  court  observed  that  a  decree  might  well  be 
refused  to  the  plaintiff  on  the  ground  that  the  defendant  was 
using  the  property  for  charitable  purposes.  The  plaintiff  in 
that  case,  it  will  be  remembered,  was  only  a  man  in  the  street.^ 
Where  the .  case,  upon  which  the  declaration  is  sought  to  be 
obtained,  is  not  only  not  the  case  made  in  the  plaint,  but  is  one 
that  is  wholly  inconsistent  with  it,  the  court  will  refuse  the 
declaration.^ 

The  court  may  in  its  discretion  interpose  its  authority  even 
where  a  cloud  upon  the  plaintiff's  title  is  only  threatened.  But 
in  such  cases  the  danger  must  be  imminent,  and  not  merely 
speculative  or  potential,  and  there  must  appear  to  be  a  determina- 
tion to  create  a  cloud.*  As  to  the  density  of  an  actual  cloud 
which  would  give  rise  to  a  cause  of  action,  the  test  in  America 
has  been  suggested  to  be  this  :  Would  the  owner  of  the  pro- 
pertj',  in  an  action  of  ejectment  brought  by  the  adverse  party, 
founded  upon  the  deed,  be  required  to  offer  evidence  to  defeat  a 
recovery  ?  If  such  proof  would  be  necessary,  the  cloud  would 
e;si8t ;  if  the  proof  would  be  unnecessary,  no  shade  would  be  cast 
by  the  presence  of  the  deed.^    If  the  action   would    fall  by  its 


'  Omnuiissa  v.  Dilawar  Ally  [1884] 
10  Cal,,-  330.  The  same  rule  will  ap- 
parently apply  to  entries  in  the  record 
of  rights  prepared  by  revenue  officers 
in  the  U.  P. 

^Wajid  All  Shuh  v.  Dianat-ul-lah 
Beg  [1885]  8  All.',  31,  35. 

'  Jatindra  v.  Amrita  [1900]  5  C.W.N., 
20. 

'  Clark  V.  Duvenport  [1884]  95  N.Y., 
477,  1  Keener,  345.  King  v.  Townshend 
[1894]  141  N.Y.,  358, 1  Keener,  401. 

'  Per  Field,  C.  J.,  Pixley  v.  Huggins, 


15  Calif.,  127.  See  also  Castro  v.  Barry, 
79  Calif.,  446 ;  Thompson  v.  Etowah 
Iron  Co.,  91  Ga.,  538.  It  was  said  in 
La}tdregan  v.  Peppiu,  94  Calif,  465, 
467,  that,  though  the  defendant's 
claim  was  worthless  and  void  upon 
its  face,  yet  if  it  were  hostile  to  the 
plaintiff  and  clouded  his  title,  so  as 
to  depreciate  the  marliet- value  in  the 
estimation  of  business-men,  the  action 
couM  be  maintained.  2  Pomeroy, 
Eg.  «.,  s.  739,  p.  1248. 


Lost  deeds. 
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own  weighty  without  proof  in  rebuttal,  no  occasion  could  exist  ior 
equitable  interposition.^ 

It  is  a  beneficial  jurisdiction  which  the  court  exercises,  and 
where  neither  party  is  in  possession,  or  the  lands  are  wild  and 
unoccupied,  the  ordinary  legal  remedies  are  generally  admitted 
to  be  inadequate,  and  a  court  of  equity  will  interfere  to  remove 
or  prevent  a  cloud.^  The  proviso  to  section  42,  as  we  have  seen, 
does ,  not  bar  a  suit  for  a  declaration  of  title  brought  by  the 
widows  of  even  a  sudra  '  shroiriemd<ir  as  against  his  illegiti- 
mate son,  where  possession  of  the  whole  property  is  not  shown^ 
to  be  with  either  party.  Of  the  ryots  in  actual  occupation  of 
the  major  portion  of  the  property,  some  had  attorned  to  the 
plaintiffs  and  some  to  the  defendant.  "  Such  a  case,"  thought 
the  Madras  Court,  "  is  eminently  one  in  which  a  declaratory 
decree  is  desirable,  to  avoid  multiplicity  of  suits  and  to  obtain  a 
decision  once  and  for  all,  which  shall  secure  peaceful  possession 
of  the  property."  ^ 

It  is  a  part  of  the  ordinary  jurisdiction  of  a  court  of  equity  Lost  deeds 
to  perfect  and  complete  the  means  by  which  the  right,  estate  or 
interest  of  parties,  that  is,  their  title,  may  be  proved  and 
secured,  or  to  remove  obstacles  which  hinder  its  enjoyment.* 
It  will  therefore  interpose  in  the  case  of  lost  deeds  and  instru- 
ments and  may  direct  a  re-conveyance  or  re-execution  of  the 
deeds  or  accomplish  the  same  object  by  a  declaratory  decree, 
establishing  the  existence  of  the  deeds  in  question.  The 
powers  of  the  court  are  flexible,  and  the  form  of  the  remedy 
will  vary  according  to  the  particular  circumstances -of  each  , 
case.*  But  the  court  will  decline  to  interfere  where  the 
application  is  not  one  to  remove  a  cloud  upon  a  title,  but  to 
remedy  a  defect  in  the  plaiiitifi's  title,  and,  in  fact,  to  transfer 
the  title  of  the  original  rightful  owners  to  the  plaintiff.^ 

The  discretion  which  a  court  has  to  exercise  is  a  judicial 


^  Lytic  V.  Sandefur  [1890]  93  Ala- 
bama, 396, 1  Keener,  .S85. 

'  1  Pomeroy,  Eg.  J.,  p.  504  n. ;  2 
Pomeroy,  Eq.  R.,  p.  1234.  Ahdul  Karim 
V.  Sahib  Jan  [1908]  P.  R.,  5. 

'  Ohinnamma  v.  Varadarafulu  [1892] 
15  Mad.,  307.  Boyanapalli  v.  Pothapali 
[1911]  2  M.  W.  N.,  384  ;  Lachmi  Bai 
67 


V.  HondiBai  [1913]  P.  R.,  No.  100. 

'  1  Homeroy,  Eq.  J„  s.  171 ;  Sharonw. 
Tucker  [1892]  144  U.  S.,  533;  1  Keener, 
392. 

'  Ibid. 

"  Contce  V.  Ltjons  [1890]  19  D  C,  207, 
1  Keener,  379. 
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discretion  ;  consequently  it  is  open  to  a  court  of  appeal,  whether 
first  or  second/ to  examine  if  the  action  of  the  court  below  is 
arbitrary  or  according  to  settled  equitable  '  principles.^  Where 
the  court  below  has  purported  to  act  in  the  exercise  of  its 
discretion,  an  appellate  court  should  ordinarily  refrain  from 
interfering  with  its  decree,^  and  if  it  does,  should  state  its 
reasons  for  so  doing.''  Where  a  plaint  was  ill-drawn  and  did 
not  show  that  the  plaintiff's  title  had  been  denied  by  the 
defendant,  but  the  court  of  first  instance  found  such  denial 
established  by  the  evidence  and  made  a  decree  in  the  plaintiff's 
favour,  the  court  of  appeal,  said  the  Calcutta  High  Court, 
could  not  reverse  this  decree  on  the  sole  ground  that  the  plaint 
disclosed  no  cause  of  action,  without  being  satisfied  that  no 
such  cause  of  action  was  established  on  the  evidence.*  An 
improper  or  irregular  exercise  of  the  discretionary  power  con- 
ferred by  section  42  does  not  in  itself  constitute  sufficient 
ground  for  the  reversal  of  a  decree,,  as  section  578,  Code  of 
Civil  Procedure,  provides  that  no  decree  should  be  modified 
or  reversed,  unless  open  to  objection  on  the  score  of  jurisdiction 
or  of  the  merits  of  the  case.^ 

It  now  remains  to  notice  a  few  points  of  procedure.  No 
Indian  court  will  lay  much  stress  upon  defective  pleadings' 
or  an  ill-expressed  prayer  for  relief.'  And,  where  a  claim  is 
likely  to  fail  by  reason  of  "  further  relief "  not  having  been 
asked  for,  a  court  will  be  disposed  to  aid  the  plaintiff  by 
affording  him  an  opportunity  to  amend  his  plaint.  There 
can  be  no  amendment,  the  result  of  which  will  be  to  convert 
a  suit  of  one  character  into  that  of  a  different  and  inconsistent 


'  Chintaman  v,  Mahadev  [1904]  6 
ijom.  L.  R.,  283. 

»S.  R.  A.,  s.  22.  Cf.  Chinnappa  v. 
Thulaisi  Amriutl  [1904]  15  M.  L.  J.  R., 
399. 

'Oovindu  Pillaiw.Thayammal  [1904] 
28  Mad.,  57  ;  Anaiit  v.  Ra'gintnath  [1882] 
0  I  A.,  41 ;  Jaipul  v.  Indar  [1904]  26 
All.,  238,  P.  C. 

'  Kuli  Kishen  Tagorev.  Golam  All 
[1886]  18  Cal.,  3. 

'■Ahmed  Siijad  v.  Taree  Rai  [1881] 
7  CaJ.,  343  ;  Sailendra  t.  Karali  [1905] 
2  C.  L.  J.,  534.    Of.  KolHpara  v.  Kolli- 


para  [1908]  3  M.  L.  T.,  309. 
-  ■  Act  V  of  1908,  s.  99,  Saut  Kuniar 
\.Deo  Saraii  [1886]  8  All.,  305;  Mu- 
hammad Mashuk  Ali  v,  Khuda  Buksh 
[1887]  9  All.,  622.  Of.  Sheo  Karain  v. 
Damodar  [1904]  1  A.  L.  J.  R.,  380. 

'  Cf.  Ahmed  Sitjad  v.  Taree  Rai, 
supra  ;  Nawab  Naeim  v.  Ammo  Begam 
[187.S]  2 1  W.  R  ,  C.  R.,  59.  Cliandramoni 
V.  Balijeuessa  [1908]  9  C.  L.  J.  R.  464. 

*C/.  Chandi  Singh  v.  Jangi  Singh 
[1905]8O.C.,21;  l^'asirv.  Arman  [1913] 
17  C.L.J.,  118  (misdescription  of  land), 
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character.'     But,  where  a  plaintiff  sues  for  a  declaration  of  title 
to  hold  lands  free   from  payment,  say,  of  Government  revenue, 
the  addition  of  a  prayer  for  injunction  by  way  of  consequential 
relief  introduces  an  amendment,   which  is  really  a  matter  of 
form,  that  neither  affects  the  merits  of  the  claim  nor  transforms 
tke  nature  of  the  suit.'     IE  the  plaintiff  asks  for  it  at  a  late  stage, 
tiiat  is  no  good  reason  for  refusing  the  prayer   for   amendment, 
though   it   may    be   a    good  reason  for  directing  the  plaintiff  to 
pay  the  costs  incurred  by  the  defendant  up  to  the  date  of  mak- 
ing the  amendment.^     An  amendment  will  be  more  readily  per- 
mitted in  the  court  of  first  instance,  and  may  be  there  allowed 
even   where   the  plaintiff's   rights   have   been   enlarged  by  the 
liappening  of  some  event  subsequent  to   the   institution   of   the 
suit,   and  the  plaintiff  desires  to  alter  or  extend  the  scope  of  his 
prayer  for  relief  accordingly.*     In  any  case,  no   actioii   on    the 
part  of  the  defendant,  subsequent  to  the  institution  of  the  suit, 
should  be  held  to  affect  or  prejudice  the  right  of   the   plaintiff.* 
And,  where  an  objection,  based  on  the  proviso  to  section  42,  has 
not  been  raised  or  pressed  in  the  first  court,  an  appellate  court 
may  permit  the  plaintiff  to  amend  his  plaint  and  ask  for  conse- 
quential relief.^     A  case  in  point  is  Abdulkadar  v.  Mahomed.'' 
The  plaintiff  here  had  alleged  that  he  was  entitled  to  the  office 
of  Sheikh  of  Kallai  and  to  the  properties  attached   thereto,  and 
had  prayed  for  (i)  a  declaration  that  the  defendant  was  not  so 
entitled,  (ii)  an  injunction  restraining  the  latter  from  interfering 
with   the  properties  or  doing  anything  in  any  way  inconsisteiit 
with  the  plaintiff's  right  to  the  office,  and  (iii)  further  and  other 
relief.     There   was  no  issue  raised  in  thp  court  of  first  instance 
regarding  the  maintainability  of  the  suit,  in  view  of  the  proviso 

'  C.P.C,  s.  53.    Under  the  new  Code  '  C{.  Govinda  v.  Perumdeui   [1888] 

all  siicli  amendments  shall  be  made  as  12  Mad.,  1.96  ;  Sot  Bahari  v.  Sat  [1913] 

may  be  necessary  for  the  purpose  of  65  P.  R.                                    ■ 

determining   the    real    questions    in  '  Ham  Adhar  v.  Ram  IShankar  [1903] 

controversy  between  the  parties.   Or.  26  All.,  215  (plaintiff  dispossessed  after 

6,r.  17,  Act  Vof,  1908,  sch.  I.     C/.    Re  suit). 

Crichton  Corp.  [1910]  2  K.  B.,  73S.  °  Limba  bin   Krishna  v.   Rama  bin 

^  Kalabhaiv.  Secretary  of  State  for  Pimplu  [1888]  13  Bom.,  548;  Chamu  \. 

India  [1904]  29  Bom.,   19.  Cf.  Sardar-  Umma   [1890]  14  Mad.,  46  ;  Bazara  v. 

singhji    v.     Qanpatsinghji     [1889]    14  Bishen  [1907]  P.  R.  no.  128;    Thakur 

Bom.,  395.                                     .  V,  Punkal  [1907]  8  C.  L.  J.,  485.    Distin- 

'  Kalabhai  v.    Secretary    of   State,  guish    Mohabharat  v.    Abdnl    Hamid 

snpra.     But    see     Suryanurayam     v.  [1904]  1  C.  L,  J.  73. 

Yammana  [1901]  25  Mad.,  504.  '  [1891]  15  Mad.,  15. 
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to  section  42,.  and  it  decreed  the  claim.  The  appellate  court 
found  that  the  defendant  was  actually  in  possession  of  part  of 
the  properties  in  suit,  and  permitted  the  plaintiff  to  pay  addi- 
tional court  fee  and  amend  his  plaint  by  inserting  therein  a 
prayer  for  recovery  of  possession.  But  if  an  objection,  based 
upon  the  proviso  relating  to  consequential  relief  is  raised  in 
the  court  of  first  instance,  and  the  plaintiff  joins  issue  thereon 
and  contends  that  the  suit  in  its  actual  form  is  maintainable, 
he  may  not  be  allowed  to  turn  round  in  the  court  of  appeal  and 
obtain  belated  permission  to  amend  his  plaint.^  Nor  is  it  open 
to  a  court,  of  its  own  accord,  to  convert  a  suit  for  declaration 
into  one  for  possession.^ 

The  dismissal  of  a  suit  for  a  declaration  of  title,  on  the 
ground  that  the  plaintiff  was  not  in  possession  of  the  property 
in  suit,  will  not  bar  the  institution  of  a  second  suit  by  the 
same  plaintiff  to  enforce  his  entire  cause  of  action  and  regain 
possession  of  the  property  to  which  he  claimed  title.' 

An  objection,  raised  bj'  the  defendant  for  the  first  time  in 
a  court  of  appeal,  that  the  circumstances  of  a  case  are  not  such 
as  to  justify  a  court  in  exercising  its  discretion  in  favour  of  the 
plaintiff  and  granting  him  the  declaration,  prayed  for,  will  be 
generally  considered  too  late  and  not  be  given  effect  to.*  Where 
a  party  cannot  contest  a  decree  on  the  merits,  a  sound  discre- 
tion manifestly  requires  that  that  decree  should  be  upheld. 

Where  a  Hindu  reversioner  disputes  an  alienation  or  adop- 
tion," made  by  a  female  proprietor,  and  institutes  a  suit  for  a 
declaration  in  respect  thereof,  the  suit  will  abate  on  his  death 
and  no  appeal  will  lie,  for  there  is  no  privity  of  estate  between 
one  reversioner  and  another.*     But  recently  the  Privy  Council 


,  '  Narayuna  v.  Shankuniii  [1891]  15 
Mad,,  255 ;  (but  as  to  this  case,  see 
Ghoma.  V.    Sankara  [1910]  8   M.  L.  T., 

i358).  Baj  Naraiii  v.  Shama  Nando 
[1899]  26  Oal.,  845. 

^  Venkatachala  v.  Narayaiia  [1913] 
24  M.  L.  J.  B.,  455. 

'  Komola  Kamini  v.  Lokenath  Kur 
[1882}  11  C.  L.  R.,  183.  0/.  BUb 
Oharan  v.  Raghunath  [1895]  17  All.. 
174;  Akbar  Khati  v.  Twaban  [1908] 
5  A.Jj.  3  R.,  640.  Principle  extended 
to  suit  for  injunction  in  Bande  v. 
6o/cii![19l2]34All.,  172, 


■"  Limba  bin  Krishna  v.  Rama  bin 
Pimplii,  supra ;  Chonm  v.  Umma 
supra  ;  Maganlal  v.  Govindlal,  [1891] 
15  Bom.,  697  ;  Bombay  B.  Trading  Oor-p. 
V.  Yorke  Smith  [1892]  17  Bom.,  197 ; 
Ram  Kanaye  Ohackerbutti/  v.  Prosiinno 
Spin  [1870]  13  W.  R.,  C.  R.,  176. 

'  Sakyahani  v.  Bhavani  [1904]  27 
Mad.,  588;  Bhola  v.  Mooiia  [1905]  8 
O.  C,  124  ;  Kommeneni  v.  Kommeneni 
[1912J,22  M.  L.  J.  R.,  375.  Distinguish 
Muthusawmi  v.  Masilamani,  [1910]  20 
M.  L.J.  R.,  49,  65. 
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lias  held  that  a  suit  to  set  aside  an  adoption  made  by  a  widow 
brought  by  a  near  reversioner  will  not  abate  by  reason  of  the 
death  of  that  reversioner  and  the  '  right  to  sue '  survives  to  the 
next  contingent  reversioner.'  This  ruling  extends  the  prin- 
ciple to  the  case  of  an  alienation  made  by  a  widow. 

As  we  have  seen  before,  a  suit  to  remove  cloud  over  the 
title  to  land  cannot  be  maintained,  unless  the  plaintiff  has  both 
title  and  actual  possession.  He  cannot  rely  on  the  weakness  of 
the  title  of  his  adversary.^  When,  e.g.,  a  patent  or  deed  includes, 
within  the  exterior  bounds  of  the  lands  thereby  conveyed,  land 
which  is  excepted  by  such  grant  or  deed  from  its  operation,  a 
,  plaintiff,  suing  to  remove  cloud  from  his  title,  must  show  that  the 
land  he  claims  against  the  defendant  is  not  the  land  so  excepted.^ 

A  suit  for  a  declaration  under  section  42,  Specific  Relief 
Act,  is  not  provided  for  by  any  special  article  in  schedule  I, 
Indian  Limitation  Act.  The  omnibus  article  120,  therefore, 
applies,  and  the  suit  will  be  in  time  if  instituted  within  six  years 
of  the  date  when  the  cause  of  action  accrues.*  Mere  lapse  of 
time  short  of  this  period,  in  the  institution  of  a  suit,  will  not,  in 
ordinary  circumstances,  disentitle  the  plaintiff  to  the  specific 
relief  claimed.^  Where  the  declaration  asked  for  is  only  inci- 
dental and  subsidiary  to  the  main  relief  which  it  is  the  object  of 
the  suit  to  secure,  the  period  of  limitation  will  have  to  be  deter- 
mined with  reference  to  this  principal  relief.*  There  were  some 
decisions  wliicli  suggest  a  doubt  as  to  the  applicability  of  this 
principle  in   cases  where  the   validity   of  an  adoption  comes  in 


Venkatanarayana  v.  Subbummnl, 
[1915]  38  Mad.,  406,  P.  C. 

\Ante,  493. 

'  Logan  v.  Ward  [1905]  5  L.  R.  A., 
N.  S.,  156. 

'  MohaWiarat  v.  Abdul  Hamid  [1904] 
IC  L.  J.,  73;  Sripal  Singh  v.  Rani 
[1905]  8  0.  C ,  303.  Tukabai  v.  Vinayak 
[1890]  15  Bom.,  422;  Dattatraya  v.  Ram- 
p.handm  [1900]  24  Bom.,  533,  5:8; 
Legge  v.  Rambaran  [1897]  20  All.,  35, 
F.  B. ;  Humpal  v.  Balbhnddar  [1902] 
25  All.,  1,  P.  C. ;  Akbar  Khan  v.  Tura- 
ban  [1908]  5  A.  L.  J.  R.,  637  ;  Mitra, 
lira.,  951  sqq.  For  a  suit  under  Agra 
Tenancy  Act,  s.  201,  proy.,  see  Skin- 
ner V.  Shankar  Lai  [1908]  5  A.  L.  J.  R., 
638  n.    Where  successive  and  fresh 


Onus  pro- 
handi. 


Limitation. 


invasions  of  plaintiff's  right,  he  may 
pass  by  an  earlier  invasion  and  sue 
in  respect  of  a  later,  Elahi  v.  Rarnam 
[1898]  18  A.  W.  N.,  215;  Uakim  v. 
Wuryaman  [1907]  P.  R.  No.  140 ;  Rah- 
matullah  v.  Shamsuddin  [1913]  11  A.L. 
J.  R.,  877.  See  also  Krishna  v. 
Lakshmi  [1908]  3  M.  L.  T.,  819 
(plaintiffs  joint.one  plaintiff  born  after 
alienation  in  dispute,  attained  majo- 
rity vifithin  6  years  of  suit,  barred). 

'  Athikarath  v,  Erathanikat  [1897] 
21  Mad.,  42. 

"  Dhanuk  Singh  v.  Tiilsi  [1912]  15 
I.  C,  545.  Of.  Rampal  Singh  v.  Bttl- 
bhaddar  Singh  [1902]  25  All.,  1,  16,  P. 
C.  Distinguish  Malkarjan  v.  Nar- 
hari  [1900]  25  Bom.,  337,  P.  C. 
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issue.'  The  ordinary  rule  is  that  an  adoption  must  be  affirmed 
or  negatived  within  six  years.^  Now,  an  adoption  may  have 
been  made  by  a  widow,  say,  in  1880,  the  widow  dies  in  1890, 
and  the  next  reversioner  (in  the  absence  of  the  adopted  son) 
brings  a  suit  for  recovery  of  the  estate  in  1900.  He,  of  course, 
denies  the  adoption,  and  cannot  succeed,  if  the  adopted  son 
has  a  title.  Is  his  suit  within  time?  The  balance  of  judicial 
opinion  answered  this  question  in  the  iiffirmative,^  and  this  view 
has  now  the  sanction  of  the  Privy  Council  too.*  But  the 
Bombay  High  Court  still  adheres  to  the  view  that  a  suit  ques- 
tioning the  validity  of  an  adoption  would  be  time-barred  if  not 
brought  within  six  years  under  article  118,  and  considers  the 
observations  in  the  case  of  Thakur  Tirbhuwan  v.  Rameshar,  do 
not  purport  to  overrule  the  Full  Bench  case  of  Shrinivas  v. 
Hanmant.^  Where  the  suit  is  in  essence  one  for  declaratioa 
of  title  to,  land  and  for  confirmation  of  possession,  and  not  for 
specific  performance  of  a  contract,  article  120  applies.® 
of  decree.  A  declaratory   decree   is  not  capable  of  enforcement  by  the 

ordinary  process  of  execution,  and  even  if  a  decree  in  words 
makes  future  mesne  profits  payable,  if  it  fixes  no  date  for  such 
payment  in  different  years,  and  in  the  plaint  the  claim  was  limi- 
ted toa  recovery  of  the  'arrears  for  three  yearslpast,  the  court 
may  construe  tlie  decree  as  merely  declaratory.'  But  where  a 
decree  declared  that  the  plaintiffs  were  "  entitled  to  the  keys  of 
the' temple,"  it  was  held  that  plaintiffs  or  their  representatives 
might  execute  the  decree  and  recover  possession  of  the  keys.^ 

^Shrinivas  v.    Hanmant   [1899] .  24  also    judgment    of   B.    Ayyangar,  J., 

Bora.,    260,    F.    B  ;    Ratnamasari     v.  Ratnamasari  v.    Akilandumal,  snprai; 

AMlandammal  [1902]  26  Mad.,  291,  F.  Rama  Row  v.  Venkoba  [1907]  17  M.  L. 

M.Of.    Chunni  v.  Sita  [1911]   8   /..   L.  J.  R.,  282 ;   Bliagwat  \.   Mtirari   [1910] 

J.  R.,  IIOI.  15  C.W.N.,  524.  Mtira,  Lim.,  942,  sqq. 

'  Act  IX  of  1908,   sch.   I,   arts.    118,  '  Muhammad    Umar   v.    Muhammad 

119.  Cf.  Kuramdud  v    Nathu  [1905]  P.  Nia«;[1912]  39  Cal.,  418.  P.  C.  See  also 

R.,  86  ;  Amikul  v.   Sasadhar  [1905]  2  Tribhitwan  v.    Rameshar  [1906]  28  All., 

C.  L.  J.,   16  ;   Laxmawa  v.   Ramappa  727,  P.  C. 

[1907]  9  Bom.,  L.  R.,  1054.  '  Shrinivas  v.   Balwant    [1913]    37 

'  '  Baikanta    v.   Kalicharav   [1904]  9  Bom.  513 

C.  W.  N.,  222  ;   Ram  v.   Ranjit  [1899]  '  Akhil  Prodhan  v.  Manmatlia  [1913] 

27  Cal.,  242;    Lali  \.  Murlidhar  [1901]  18  C.  L.  J.-,  616  (fictitious  conveyance 

24  All.!   195.   Ohandania  v.     Saligram  and  decree. ) 

[1903]  26  All.,  40  ;  Chintamun  v.  Mohan  '  Dorasamy  v.  I dangapiranthanllQOh']  '■ 

[1887]  3   0.  P.    L.   R.,  32;   Surjany.  1  M.  L.  T.,  69. 

XJiarafc.[191)8]  P.  W.  R,  79;  Velagaw.  '  Ramasami      v.       Sriraiwacharidr 

Bandlamndi  [1907]  30  Mad.j   308,  See  [1910]  6  I.  C,  681. 


LECTURE  XL 

MANDAMUS  :  RECEIVERS. 

It  is  not  private  rights  and  duties  alone  with  whicti  our       Writ  of 

.  .  .  ,  ,.      .      .  Mandamus. 

courts  deal.    Private  rights  sometimes  give  rise  to  public  duties. 
Besides,  there  are  officers  and  institutions  upon  whom  it  is  incum- 
bent to  discharge  duties  and  obligations  of  a  more  or  less  public 
character,  and,  as  they  sometimes   may  fail  to   discharge  such 
duties  and  obligations,   public   interest  requires  that  adequate 
provisions  should  be  made  for  their  enforcement.     The  Common 
law  of  England  made  such  provision  by  the  writ  of    mandamus} 
The  prerogative   writ   was  of  a  most  extensive  remedial  nature 
and  was  issued  in  the  form  of  a  command   in   the  King's  name 
from  the  Court  of  King's  Bench  to   any  person,  corporation,   or 
inferior  court  of  judicature  and   required  him  or  it  to  do  some 
particular  thing  therein  specified  which  appertained  to  his  or  its 
office  and   duty  and  which  was  consonant  to  right  and  justice.^ 
It  was  issued  only  where   the   ordinary   courts   of   law  could 
afford  no  effectual   remedy,^   and   relief  was  sought  in  respect 
of  some  public   right   or  duty,''  though  the   interests,  possibly 
contractual,  of  a  private  individual   were   involved  therein.*    It 
was  applied  as   "  a   corrective  of   official  inaction,  and  for   the 

'  For  the     present     practice,    see  jurisdiction,    or   to    compel    corpor- 

Judicature  Act,   1873,   s.   25  (8).    For  ations,  public  and  private,  and  public 

early  history,  see  .1  Pollock  &  Mait-  boards,   commissions,    pr  officers,    to 

laud,  ffist.  Bng.  Laid,  292.  exercise  their  jurisdiction  or  discre- 

*  Blackstone,  Com.,  bk.   iii,  110;  3  tion  •  and     to    perform     ministerial 

Stephen,  Com,,  684-7.  Judge   Sanborn  duties,   which   duties   result  from  an 

gives    this    definition:    "Mandamus  office,  trust,  or  station,  and  are  clear- 

is  an  action  or  judicial  proceeding  of  ly  and  peremptorily  enjoined    bylaw 

a  civil  nature,  extraordinary  in  the  as  absolute     and     official,"  26    Cyc, 

sense  that  it  can  be  maintained  only  139. 

where  there  is    no  other    adequate  '  R.  v.  Barker  [1762]  1  W.  Bl.,  352 ; 

remedy,  prerogative  in  its  character  B.  \.  Asfeeio,  [1768]  4   Burr.,  2188;  It. 

to  the  extent  that  the  issue  of  both  v.  Univ.  o/  Oambridge  [1765]  ibid,  552  ; 

the  alternative  and  the  peremptory  B.  v  Stewart  [1898]  1  Q.B.,  552. 

or  final,  command  is  discretionary,  to  ''  R.  V.  Bunk  of  England  [1818]  2  B. 

enforce  only  clear  legal  rights,  and  &  Aid.,  620.                                          ; 

to  compel  courts  to  take  jurisdiction  '  N orris  v,  Irish  Land  Co.  {185J]   8 

or  proceed  in  the  exercise  of  their  El.  &  Bl.,  519. 
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purpose  of  setting  in  motion  inferior  tribunals  and  officers."^ 
Said  Lord  Mansfield,  "  Where  there  is  a  right  to  execute  an 
office,  perform  a  service  or  exercise  a  franchise,  more  especially 
if  it  be  in  a  matter  of  public  concern  or  attended  with  profit, 
and  a  person  is  kept  out  of  possession  or  dispossessed  of  such 
right  and  has  no  pther  specific  legal  remedy,  the  court  ought  to 
assist  by  a  mandamus."^  A  statutory  writ  of  mandamus^- "was 
also  issued  "  compelling  the  defendant  to  fulfil  any  duty  in  the 
fulfilment  of  which  the  plaintiff  is  personally  interested,  "  but 
this  was  also  limited  to  cases  where  the  duty  concerned  the 
public  too.* 

Chapter  VIII,  Specific  Relief  Act,  purports  to  confer 
similar  constitutional  powers  upon  the  High  Courts  of  Judica- 
ture, in  the  three  presidency  towns  of  Calcutta,  Madras  and 
Bombay,  within  the  local  limits  of  their  respective  ordinary 
original  civil  jurisdiction.  These  courts  formerly  enjoyed  the 
right  to  issue  the  writ  of  mandamus  as  part  of  this  ordinary 
jurisdiction.  The  conditions  under  which  the  statutory  powers 
now  given  in  substitution  may  be  exercised,  are  as  follows  : — 

(i)  there  must  be  within  such  jurisdiction  a  person  holding 
a  public  office,  whether  of  a  permanent  or  a  temporary  nature, 
or  a  corporation  or  inferior  court  of  judicature  ; 

(i'i)  the  doing  or  forbearing  of  a  specific  act  must,  under 
any  law  for  the  time  being  in  force,  be  clearly  incumbent  on 
such  person  or  court  in  his  or  its  public  character,  or  on  such 
corporation  in  its  corporate  character  ; 

(iii)  such  doing  or  forbearing  should  in  the  opinion  of 
the  High  Court  be  also  consonant  to  right  or  justice  ; 

(iv)  the  property,  franchise,  or  personal  right  of  some  per-r 
son  should  be  liable  to  injury  by  the  forbearing  or  doing,  as  the 
case  may  be,  of  the  said  specific  act  ; 

(v)  this  person  should  have  no  other  specific  and   adequate 


'  Higli  Extr.  Leg.  Rem.,  cli.  i,  s.  2, 

'  R.  V.  Barker,  supra. 

'  Under  Common  Law  Procedure 
Act,  1854,  s.  68,  now  repealed  by  46  & 
47  Vict.,  c.  49,  s.  3. 

*  Norris  v.  Irish  Land  Co.,  supra. 
"  Tlie  writ  of  mandamus  cannot  be 


substituted  for  a  decree  for  specific 
performance  of  duties  other  than 
those  growing  out  of  public  relations, 
or  such  as  are  clearly  imposed  by 
statute,  or  in  some  respects  invol- 
ving a  trust,  "  Spelling,  s.  1379. 
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remedy  for  enforcing  the  doing  or  forbearing  from  the  specific 

act ;  but 

(vi)  an  order  of  the  High  Court  requiring  such  specific 
act  to  be  done  or  forborne  will  afford  complete  remedy  to  this 
person. 

Where  these  conditions,  and  they  have  been  held  to  be  procedure, 
cumulative,' are  satisfied,  it  is  competent  to  any  one  of  the 
High  Courts  above  mentioned,  upon  a  petition  to  that  effect 
made  by  the  person  whose  property,  franchise  or  personal  right 
has  been  or  is  likely  to  be  injured,  to  make  an  order  for  the  en- 
forcement or  inhibition  of  the  specific  act  in  question.^  The 
procedure  prescribed  here  has  also  been  borrowed  from  English 
practice,' and  the  High  Courts  generally  follow  the  principles 
applicable  to  a  writ  of  mandamus  in  dealing  with  an  applica- 
tion under  chapter  VIII.* 

So  long  as  the  act  complained  of  is  done  in  the  name 
of  and  for  an  of&cer  within  jurisdiction,  it  will  not  matter 
that  his  assistant,  who  actually  does  the  work,  is  personally 
absent  from  the  local  limits  of  the  jurisdiction  of  the  court,*  The 
application  should  clearly  state  the  act  or  forbearance  to  be 
directed  and  the  individual  against  whoin  the  order  should  be 
made.'  It  must  be  supported  by  an  affidavit  of  the  person 
injured,  stating  his  right  in  the  matter  in  question,  his  demand 
of  justice  and  the  denial  thereof.  If  the  application  is  not 
summarily  rejected,  the  court  may  make  an  order  absolute  in 
the  first  instance,  or  grant  a  rule  to  show  cause  why  the  order 
applied  for  should  not  be  made,  and  at  the  hearing  of  this  rule 
may  make  an  order  in  the  alternative,'  which  may  subsequently 
be  made  peremptory  ■  and  absolute  in  the  event  of  the  party, 
court,  or  corporation  served  with  notice  of  the  previous  order, 
failing  to  answer   or  making   an   insufficient  or  false  answer.^ 

1  Riistum  V.  Kennedij  [1901]  4   Bom.  J.  R..  310. 

■  L.  R.,  1.  '  S.  R.  A.,  s.  46. 

'  S.  R.  A.,  s.  45.  '  S.  R.  A.,  s.  47.    Orders  made  under 

'  R.  V.  Ledgard  [1841]  1  Q.  B.,  616.  this    chapter    are    executable     and 

"  Board  of    Examiners    v.    Provas  appealable  as  decrees  made  in  exer- 

[1013]  40  Oal.,  588.  cise  of  the    ordinary    original   civil 

°  ReBajiBassam  [1902]  4  Bom.  L.  jurisdiction  of  the  High  Court,  ibid, 

R.,  773.  s.  48. 
°  ReVi/iaraghavalu  [1914]  26M.L. 
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But  the  High  Court  shall  not  make  an  order  binding  on  the 
Secretary  of  State  for  India  in  Council,  or  on  the  Governor- 
General  in  Council  or  on  the  Governor  of  Bombay  or  Madras 
in  Council  or  on  the  Lieutenat-Governor  of  Bengal  ;^  nor  an 
order  on  any  servant  of  the  Crown,  as  such,  merely  to  enforce 
the  satisfaction  of  a  claim  upon  the  Crown  ;*  nor  any  other  order 
which  the  law  in  force  for  the  time  forbids.^  The  Court  in  such 
a  pfroceeding  will  not  try  a  question  of  title ;  therefore,  where 
a  plaintiff  had  obtained  a  decree  for  ejectment  of  an  infant, 
whose  .estate  was  held  by  the  Court  of  Wards,  and  pending  the 
defendant's  appeal,  the  plaintiff  moved  for  an  order  calling  upon 
the  members  of  the  Board  of  Revenue  forming  the  Court  of 
Wards  to  release  the  estate  from  its  charge,  the  Calcutta  High 
Court  declined  to  take  action  under  section  45.^  It  may  be 
further  explained  that  the  '  personal  right,'  injury  to  which  the 
courts  aim  •  at  preventing  or  remedying,  means  a  right  personal 
to  the  individtial  seeking  the  remedy,  and  not  merely  such  a 
right  in  rem  as  every  member  of  a  society  has  independently  of 
any  act  of  his  own.^  The  existence  of  such  a  legal  right  is  the 
foundation  of  every  writ  of  mandamus,  and  the  proceeding  may 
affect  the  consummation  of  the  relator's  title,  if  he  have  one,  but 
it  caimot  confer  one  not  already  existing.^ 
lUustra-  Under  this  chapter  of  the  Specific   Relief  Act,  applications 

*'°"^-  have  been  made  for   orders   against  a   Presidency   Magistrate,' 

a  Commissioner  of  Police,^  the  Chairman  of  a  Municipality ,° 
the  Chief  Judge  of  the  Bombay  Court  of  Small  Causes,"  the 
University  of  Bombay,"  a  Board  of  Examiners  for  Pleadership*^ 
or  Attorneyship,"  and  a  Fire   Insurance  Co."    The  duty  sought 

IS.  R.  A.,  s.  45(/).  Bom.,  396;  Ge.U  v.   Tujunoora  [1903] 

'  Ibid,  (g).  27  Bom.,  307 ;    Re  Tarahhai  [190C]  7 

'Tbid.lh).  Bom.,  L.  R.,  161. 

'  Be  JCesfio  Prasad  [1911]  38  Cal.,  553.  "Re  Mutty  Lall    Ghose    [1892]  19 

'  Re  A.  Rasitl  [1914]  18,  C.W.N.,  430,  Cal.,  192.   Cf.  Surat  City  Municipality 

R.  V.  Brown  3   T.  R.  574  h.  contra,  v.  Ohuiii  Lai  [1906]  8  Born.  L.  R.,  209. 

ReRustom  [1901]  3  Bom.   L.  R.,   653.  '"Be  S'Jiara/uly    Momooji,  [1910]  34 

Cf.  Bank  of  Bombay  V.  Stilemmi  [1908]  Bom   659 

12  C.  W.  N.,  825,  P.  C.  ■  "Be    Darasha   Itustom'i  [1898]  23 

'Re  A.  Rasul,  [1914]  18  C.  W.  N.,  430;  Bom.,  465. 

[2  Bast  75.  ''  Be   Rudra    Naruin  Roy   [1901]  28 

B.v.  Olm'fee.  Cal.,  479. 

.   ^  Bank  of  Bengal  v.  Dinonath  Roy,  ^^  Re  Puma  Clmndra  Dutt  [1908]  12 

[1881]  8  Cal.,  166.  C.  W.  N.,  873. 

» Rustom    V.    Kennedy     [1901]     26  "  Re  Bombay    Fire   Insurance  Co., 
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to  be  enforced  must  be  dear  and  obligatory.  A  Presidency 
Magistrate,  e.g.,  is  bound  in  law  to  issue  to  a  complainant  copies 
of  the  order  made  by,  and  the  depositions  taken  before,  him, 
where  he  dismisses  the  complaint  and  discharges  the  accused.^ 
So  is  a  Commissioner  of  Police  bound  to  license  an  eating-house, 
when  the  granting  of  the  license  is  not  left  to  his  absolute  dis- 
cretion,^ and  in  exercising  his  discretion  in  the  matter  of  grant- 
ing licenses  to  public  conveyances,  he  is  not  to  fetter  himself  with 
rules  which  would  prevent  him  in  each  case  from  being  free  to 
consider  the  merits  of  each  particular  carriage.^  So  the  Com- 
missioner of  Police  at  Bombay  is  authorised,  to  serve  a  notice 
under  section  28,  .Bombay  City  Police  Act  (IV  of  1902,  only 
upon  a  person  who  comes  within  the  scope  of  that  section,  and 
if  he  issues  it  to  a  person  whom  he  merely  suspects  of  being 
guilty  of  the  conduct  therein  referred  to,  the  High  Court  may 
be  moved  to  cancel  the  notice.*  But  if  the  chairman  of  a 
municipal  board  is  not  shown  to  be  clearly  bound  to  exercise 
any  judicial  discretion  or  take  any  judicial  action  with  regard 
to  the  list  of  candidates  for  election  prepared  under  the  Bengal 
Act  n  of  1888,  section  31,  he  cannot  be  compelled  to  remove  a 
particular  candidate's    name   from  the  aforesaid  list.* 

Where  a  public   body   has  a  discretion   to  exercise^  it  may    Discretion, 
be  useful  to  point  out  that  the  duty  is  to  exercise  that  discretion 

[1892]  16  Bom.,  398.    In  view  of  the  "  Gell  v.    Taja  Noora,  supra,  affg  4 

Reading  of  Ch.  VIII,  it   was   doubted  Bom.,  L.  R.  7  68  (sealed  pattern  noti 

in   this  case  if  a   private    company  Bed  by  commissioner), 

could  be    said  to   be  a  corporation  '  Re  Tarabai,  supra, 

within    the   meaning    thereof.     But  '  Be  Mutty  Lai  Ghose,    supra.     (It 

this  doubt  does  not  seem  ■well-found-  was  suggested  that  the  commissioners 

ed,    because,   first,    a    heading     can  as  a  body  and  the   candidate  whose 

apparently  be  no  more  the  part  of  an  name  was    objected  to,  should  have 

enactment  than  a  marginal  note  or  an  been    served    with     notice.)    In   Be 

illustration  (0/.  Baimj  Zuar  V.  Jagat  Oorkhill  [1895]  22  Cal.,  717,  a  person 

Pal,  1904]  26  All.,  393,  P.  C.)  and,  next,  not  duly  elected  municipal  commis- 

Bnglish     precedents,  recognise    the  .sioner  was  restrained  by  the  Calcutta 

right  to  a  writ  of  mandamus  in  such  High  Court  from  exercising  any  func- 

a  case.     Cf.  Oanesh  Bakhsh  v.  Harihar  tions  as  such  by  a  quo  luarranto  pro- 

Lakhsh  [1904]  26  All.,  299,  SIO,  P.  C.  ceeding.     For  a  case  under  C.P.C,  of 

^  Bank  of  Bengal  v.  Dinonath  Boy,  1882,  s.  622,  where  the  question  of  is- 

supra,  referring  to  Presidency  Magis-  suing  a  mandamus  tor  not  using  discre- 

trates  Act  (IV  of  1887),  s.   170  (now  tion  under  a  mistaken  notion  as  to  a 

see  Act  V  of  1898,  s.  548).  Judge's     legal     powers     arose,     see 

'  Bustom  v.  Kennedy,  supra.     Dis-  Maharaja    of  Vieianagram  v.    Lingum 

tinguish  Ismail  v.  Municipal  Oomr.  Krishna  B/iiipati  [1902]  12  M.  L.  J  R, 

[1903]     28   Bom.,    253    (discretion  of  473. 
municipal  commissioner). 
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conscientiously.  If  there  is  a  refusal  to  exercise  that  discretion, 
or  if  it  is  not  exercised  honestly  and  conscientiously/  the  court 
will  interfere.  But  the  court  cannot  compel  the  public  body 
to  exercise  their  discretion  in  any  particular  way — to  approve 
what  it  approves,  to  say  what  it  says,— and  where  there  has 
been  a  conscientious  exercise  of  discretion,  the  court  will  not 
enquire  into  the  grounds  on  which  it  is  based.^  Section  23  of 
the  Madras  Court  of  Wards  Act^  empowers  the  court  to  make 
such  arrangements"  as  to  it  may  seem  fit  in  respect  of  the 
marriage  of  a  ward  ;  where  it  had  therefore  arranged  to  marry 
•a  ward  to  a  certain  lady  and  the  High  Court  was  moved  to 
interfere,  an  order  in  the  nature  of  mandamus  was  refused 
because,  in  the  opinion  of  White,  C.  J.,  it  was  impossible  to 
allege  that  the  Court  of  Wards  had  committed  a  breach  of 
duty  by  making  the  order  it  had  made,  and,  in  the  opinion  of 
K.  Aiyar,  J.,  there  was  no  "specific  act"  within  the  meaning 
of  section  45  which  the  Court  of  Wards  was  required  to  do  under 
section  23  aforesaid.* 

The  court  will  not  also  interfere  if  other  specific  and 
adequate  legal  remedy  is  open  to  the  applicant.  A  person, 
who  has  bought  some  shares  in  a  company  but  not  been  regis- 
tered as  a  shareholder  by  the  directors,  cannot  move  the  High 
Court  for  an  order  to  compel,  them  to  do,  as  section  58,  Indian 
Companies  Act  (VI  of  1882),  affords  a  remedy  "  both  specific, 
adequate  and  appropriate."  * 

The  question  whether  a  particular  act  or  omission  on  the 
part  of  a  corporation  is  ultra  vires  or  intra  vires,  is  likely  to 
arise  in  applications  under  section  45,  Specific  Relief  Act.  I 
have  already  touched  upon  this  question,^  but  a  few  more 
general  remarks  here  may  not  be  out  of  place.  The  rule  of 
law  applicable  was  thus  stated  by  Lord  Cottenham,  C. :  '  The 
limits  within  which  the  court  interferes  with  the  act  of  public 
functionaries   are   clear   and    unambiguous.     So  long   as   they 


'  Prasad  Dey  Calcutta  Corp.  (1913) 
40  Cal.,  836. 

2  Re  Puma  Chandra-  Dutt,  supra. 
Shortt,  Mandamus,  260  ;  B.  v.  Justices 
of  Middlessex.  [1839]  9  Ad.  &  E.,  546. 
26  Cyc,  159  sqq.  C/.  post,  B42. 


»  Act  I  of  1902  (Madras). 

■■  Vellai  l^achiar  v.  Court   of  Wards 
[1910]  5  I.  C.  740. 

'  Re  Bombay  Fire  Ins:  Co.  Ld.  [1892] 
16  Bom.,  398. 
Ante,  204  sqq. 
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confine  themselves  within  the  exercise  of  those  duties  which  are 
confided  to  them  by  law,  the  court  will  not  interfere.  The 
court  will  not  interfere  to  see  whether  any  alteration  or  regu- 
lation which  they  may  direct  is  good  or  bad ;  but,  if  they 
are  departing  from  that  power  which  the  law  has  vested  in 
them;  if  they  are  assuming  to  themselves  a  power  over  pro- 
perty which  the  law  does  not  give  them,  the  court  will  no 
longer  consider  them  as  acting  under  the  authority  of  their 
commission,  bu.t  treat  them,  whether  they  be  a  corporation  or 
individuals,  merely  as  people  dealing  with  property  without 
legal  authority.'"  Where  statutory  or  common  law  powers  are 
directly  transgressed,  there  can  be  no  difficulty,  but  where 
a  case  lies  on  the  border-line  between  authority  and  no  autho- 
rity, the  question  is  often  a  knotty  one  to  solve.'  An  interest- 
ing case  is  Tinkler  v.  Wandswoi'th  District  Board,^  where  the 
District  Board,  by  the  Act  of  incorporation,  had  authority  to 
compel  the  owner  of  a  house,  which  was  inefficiently  supplied 
with  latrine  accommodation,  to  provide  a  particular  form 
of  such  accommodation.  The  Board  issued  an  order  compelling 
all  house-owners  to  erect  water-closets  instead  of  privies.  The 
court  held  that  the  authority  was  particular  and  not  general, 
the  Board  was  bound  to  exercise  their  discretion  in  each  case 
and  could  not  lay  down  a  general  rule,  and  the  order  therefore 
was  illegal  and  ultra  vires.  So  it  is  ultra  vires  of  a  coi'poratiou 
to  create  new  offences  by  its  bye-laws.^  But  it  is  seldom  easy 
to  determine  whether  an  act,  not  expressly  forbidden  by  the 
constating  instruments,  is  yet  valid  as  being  incidental  to  the 
objects  for  which  the  company  is  formed  or  to  the  business 
which  it  has  to  carry  on.'  In  a  suit  against  the  Trustees  of 
the  Port  of  Bombay,  the  plaintiff  contended  that  it  was  ultra 
vires  of  the  defendants  to  record  a  minute  reflecting  upon  his 
character.  The  court  held  that  the  trustees  had  the  power,  in 
any  matter  connected  with  or  arising  out  of   the   business   they 


1  Freivin  y.   Leiois   [1828]  4   My.  &  '  [1858]  2  Deg.  &  J.,  261. 

Or.,  254;  Burnett  v    lierry  [1896]  65  "  Strickland  v.  Hayes  [18511  51    J. 

L.  J.  M.  C,  118.  •  P.,  629 

'  Ashbury    By.   Co.  v.  Riclie   [1874]  '  Simpson    v.    Westminster  Palace 

7  H.  L.,  653  ;    Aity.    Genl.   v.    Great  Botel  Oo.  [1860]  8  H.  L  0.,  712. 
Eastern  By.  Co.  [1880]  5  A.  C.,  478. 
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were  empowered  to  transact,  to  express  a  decision,  opinion,  or 
advice,  for  the  guidance  in  the  futui-e  of  themselves  and  their 
successors,  though  it  might  be  prejudicial  to  the  rights  of 
Discretion.  Others.^  Where  a  discretionary  power  is  conferred  on  a  public 
body  in  the  discharge  of  certain  duties,  e.g.,  upon  a  municipal 
corporation  in  the  matter  of  levying  and  collecting  specified 
rates,  it  is  not  for  a  court  to  veto  the  exercise  of  its  discretion 
or  to  prohibit  it  from  discharging  its  duty.^  In  the  matter 
of  giving  gratuities  and  making  other  payments  out  of  the 
corporate  funds,  Bowen,  L.  J.,  said  :  "It  seems  to  me  you  cannot 
say  the  company  has  only  got  power  to  spend  the  moiiey  which 
it  is  bound  to  pay  according  to  law,  otherwise  the  wheels  of 
business  would  stop.  They  are  not  to  keep  their  pockets 
buttoned  up  and  defy  the  world,  unless  they  are  liable  in  a  way 
which  could  be  enforced  at  law  or  in  equity.  Most  businesses 
require  liberal  dealings.  The  test  there  again  is  not  whether 
it  is  bona  fide,  but  whether,  as  well  as  being  done  bonct  fide, 
it  is  done  within  the  ordinary  scope  of  the  company's  busi- 
ness, and  whether  it  is  reasonably  incidental  to  the  carrying 
on  of  the  company's  business,  for  the  company's  benefit."^ 
The  directors  or  managing  partners  have  to  exercise  a  wise 
discretion  in  the  interest  of  the  business.*  Accordingly,  where 
a  trading  company  paid  gratuities  to  the  extent  of  a  week's 
wages  to  their  servants,*  or  an  insurance  company  paid  the  loss 
sustained  by  insurers  on  account  of  an  explosion,  which  was  not 
within  the  terms  of  their  policies,^  the  payments  were  held  to 
be   intra  vires. 

'  SJiepJierci  v.  Trustees  etc.  Bombay,  selves  what  they  may  do  and  to  what 

[1876]  1  Bom.,  132.  extent  they  may  go  in  matters  in- 

'  Municipal  Commrs.  of  Madras  v.  directly  connected   with  or    arising 

hranson     [1881]    3    Mad.,    201.       Be  out  of  their  business  with  others," 

Jogendra    mth    [1909]    36    Cal.,    271  Atty.  Genl.  y.   Great  Eastern  Ry.  Oo. 

(lease  granted    without    calling    for  [1879]  11  Ch.  D.,  480.    Cf.  Henderson 

tenders).                                          ,  v.  Batik  of  Australasia  [18S8]  40  Ch. 

'  Button    V.    West    Oork    Ry.      Co.  D.,  170. 

[1883]  23  Ch.  D.,  673.  '  Hampson  v.  Price's  Patent  Oandle 

-  Per  James,  h.  J.  :     "  It  appears  to  Oo.  [1876]  45  L.  J.,  Ch.,  437  (Jessel, 

me  that,  whether  as  regards  a  private  M.  R.,  thought  such  liberal  dealing 

partnership,  a  joint  stock  company,  would    ease    the    friction     between 

or  an  incorporated  companj,  in  the  masters  and  servants,  and  in  the  end 

absence  of  fraud  or  deliberate  per-  benefit  the  company.) 

version,  the    majority    of    managing  '    '  Taunton -v.  Royal  Ins.  Oo.,  [i86i]  2 

partners  may  be  trusted  and  ought  to  H.  &  M.,  135  (per  Wood,  V.  C,     "  This 

be  trusted,  in  determining  for  them-  is  not  a  case  of  applying  funds  to 
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In  the  case  of  a  joint  stock  company,  incorporated  and 
registered  under  the  Indian  Companies  Act/  the  objects  are 
determined  by  the  memorandum  of  association.  That  may  be 
regarded  as  the  charter  of  incorporation  of  the  company,^  and 
it  can  no  more  be  altered  by  the  articles  of  association  than  by 
a  special  resolution.^ 

Where  any  conditions  for  the  protection  of  the  public  have 
been  expressly  imposed  upon  a  public  company  by  statute,  the 
court  will  see  that  thay  are  carried  out.  If,  e.g.,  an  Act  pro- 
vides that  a  railway  train  shall  not  travel  over  a  bridge  at  a 
speed  exceeding  the  rate  of  four  miles  per  hour,  the  railway 
company  will  be  enjoined  breaking  this  rule,  even  if  no  damage 
to  the  public  by  reason  of  such  bi-each  be  proved.''  Where  the 
infringement  of  a  legal  right  by  a  company  acting  under  statii- 
tory  powers  injures  the  plaintiff's  rights  beyond  reparation  by 
damages,  the  reason  for  issuing  a  prohibitory  order  is  even 
stronger.* 

But  a  writ  of  mandamus  will  not  be  allowed  to  issue  unless 
the  applicant  shows  clearly  that  he  has  the  specific  legal  right 
to  enforce  which  he  asks  for  the  interference  of  the  court,  that 
he  has  claimed  to  exercise  that  right  and  none  other,  and  that 
his  claim  has  been  refused.  Where  therefore  the  plaintiff  had 
claimed  an  absolute  right  to  inspect  and  take  extracts  from  a 
Bank's  register  of  share-holders — to  which  he  was  not  entitled — 
and  was  refused,  but  it  appeared  that  the  plaintiff  had  no 
special  interest  in  any  of  the  matters  he  complained  of  or  any 
interest  other  than  or  different  from  that  of  every  other  share- 
holder, and  he  had  no  definite  right  or  object  of  his  own  to 
aid  or  serve  in  asking  for  inspection  of  the  register,  nor  any 
right  or  object  which  the  register  would  illustrate,  but  his  object 
was  to  obtain  the  inspection,  in  order  to  communicate  with  the 
share-holders,  with  the  view  of  securing  their  help  in   bringing 


Joint  stock 
company. 


purposes  wholly  foreign  to  tlie  object 
of  tlie  company,  but  it  is  an  expendi- 
ture designed  to  secure  to  the  com- 
pany the  largest  amount  of  profits  in 
its  own  proper  business.") 

■  Act  VI  of  1882,  8.  6  (correspond- 
ing tO'  same  section  of  the  English 
Joint  Stock  Companies  Act,  1862). 
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'  Ashbury  Ry.  Carriage  Co.  v.  Riche 
[1874]7H.L.,  e07. 

"  Ouiness  v.  Land  Corporation  of 
Ireland  [1883]  22  Ch.  D.,  357. 

■*  Atty.  Genl.  v.  London  &  N.  W.  Ry. 
Go.  [1900]  1  Q.  B.,  78. 

"■  Jordeson  v,  Sufton  Gas  Co.  [1899] 
2  Ch.,  217. 
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about  an  improvement  in  the  administration  of  the  Bank's 
affairs,  the  Privy  Council  held  that  a  suit  for  declaration  of  a 
right  to  inspect  and  take  extracts  from  the  Bank's  register  by 
a  share-holder  should  be  dismissed.* 

Where  an  order  of  the  nature  of  a  writ  of  mandamus  is  not 
asked  for  by  application,  but  is  sought  by  a  regular  suit  in  the 
ordinary  courts,  section  45,  Specific  Relief  Act,  has  manifestly 
no  application.  It  has  accordingly  been  held  that  civil  courts, 
other  than  the  three  specified  High  Courts,  have  jurisdiction, 
in  a  case  otherwise  proper,  to  issue  injunctions  against 
mofussil  municipalities  in  India.^  There  seems  to  be  no  reason 
why  the  power  to  make  orders  in  the  nature  of  a  mandamus 
should  not  be  conferred  upon  the  High  Court  at  Allahabad  and 
the  Chief  Courts  of  the  Punjab  and  Burmah.  It  is  true  that 
these  courts  never  had  an  ordinary  original  civil  jurisdiction. 
But  there  seems  to  be  no  reason  even  in  the  case  of  the  Presi- 
dency High  Courts  to  limit  the  power  within  this  jurisdiction.  It 
would  be  useful  to  empower  these  coiirts  too  to  control  mofussil 
municipalities.' 

Appointment  of  Receivers. 

Another  form  in  which  specific  relief  is  given  in  India  is 
by  appointing  a  receiver.''  A  receiver  has  been  described  as  an 
indifferent  person  between  the  parties  to  a  cause  appointed  by 
the  court  to  receive  and  preserve  the  property  or  fund  in 
litigation  pendente  lite,  when  it  does  not  seem  reasonable  to 
the  court  that  either  party  should  hold  it/  or  where  a  party 
is  incompetent  to  do  so  by  reason,  e.g.,  of  infancy  or  lunacy.* 

The  object  of  appointing  such  an  indifferent  or  impartial 
person  is  to  keep  the  object-matter  of  the  litigation  in  the  grasp 
of  the  court,  so  as  to  prevent  waste  or  damage,  while  the  suit 
is  being  tried  out,  and  protect  the  rights  of  the  party  who  may 


'  Bank  of  Bombayv.  Suleman  [1908] 
12  C.  W.  N.,  825,  P.  C. ;  Rex  v.  Mer- 
chant Taijlors  Co.  [1831]  2  B.  &  Ad., 
115.  As  to  the  right  of  inspection, 
see  2  Taylor,  Ev.,  a.  1495. 

'  Strachey  v.  Municipal  Board  of 
Cawnpore,  [1899]  21  All.,  348 :  Kamesh- 
war  Pershad  v.  Bhabua  Municipality 


[1900]  27  Cal.,  849. 

■  1  Stokes  A.-I.  Codes,  930,  937. 

"  S.  R.  A.,  s.  5  (e). 

'  High,  ReceivK-.rs,  s.  1. 

'  Kerr,  Bee,  8.  A  party  may  some- 
times be  appointed  a  receiver,  as,  e.g., 
in  partnership  cases,  see  infra ;  Wood- 
roft'e,  Bee,  45-6. 
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subsequently  be  found  entitled.'  The  appointment  of  a  receiver, 
therefore,  is  a  branch  of  protective  or  preventive  justice  adminis- 
tered by  courts  of  equity,  upon  the  principle  quia  timet,  and  is  t 
analogous  to  the  relief  granted  by  way  of  interlocutory  injunc- 
tions.^ The  court  assists  the  party  vfho  seeks  its  aid,  because 
he  fears  (quia  timet)  some  future  probable  injury  to  his  rights 
or  interests,  and  not  because  an  injury  has  already  occurred 
which  requires  to  be  compensated  or  otherwise  relieved.^ 

The  Code  of  Civil  Procedure,  which  contains  the  law  upon  Pendingsuit. 
the  subject,'*  provides  for  the  appointment  of  a  receiver  in 
respect  of  property,  whether  moveable  or  immoveable,  which 
is  the  subject  of  a  suit  or  under  attachment,^  or  belongs  to 
insolvent  judgment-debtors.^  In  the  last  two  cases,'  the  ap- 
pointment is  "  rather  a  matter  of  ministerial  procedure  than 
by  specific  relief ;"  ^  and  I  will  confine  my  observations  to  the 
appointment  of  a  receiver  where  a  suit  is  depending.  In  fact, 
unless  there  is  a  pending  cause,  it  has  been  said,  there  can  be 
no  specific  relief  granted  in  this  form.^ 

The  appointment  of  a  receiver  pending  a  suit  is  a  matter 
resting  in  the  discretion  of  the   court.'"     A  court   may  appoint 

'  "  The  object  in  all  such  cases  is 
to  secure  the  preservation  of  the  pro- 
perty to  its  appropriate  uses  and 
ends  ;  and  wherever  there  is  danuer 
of  its  being  converted  bo  other  pur- 
poses, or  diminished  or  lost  by  gross 
negligence,  the  interference  of  the 
court  becomes  indispensable ;  as, 
where  property  in  the  hands  of  a 
trustee  for  certain  specified  uses  or 
trusts  (express  or  implied),  is  in  dan- 
ger of  being  diverted  or  squandered 
to  the  injury  of  any  claimant  having 
a  present  or  future  fixed  title  there- 
to, the  administration  will  be  duly 
secured  in  the  manner  deemed  best 
fitted  to  the  end,  as  by  the  appoint- 
ment of  a  receiver  or  otherwise."  2 
Story,  Eq.,  s.  827. 

^  In  England,  protective  relief  is 
also  granted  by  a  direction  to  pay 
over  money  or  give  security,  or  by 
payment  of  a  fund  into  court.  Of. 
C.  P.  C,  Or.  39,  r.  7. 

'  Woodroflle,  Rec,  13 ;  2  Story,  Eq., 
s.  826;  Satoor  v.  Hatoor,  [1864]  2  Mad. 
H.  C.  R.,  8,  10  (plaintiff  must  show 
(i)  a  title  in  possession  or  expectan- 
cy in  himself  and  (ii)   danger  to  the 

69 


Jurisdiction 
of  court. 


property). 

"  S.  K.  A.,  s.  44,  para  2.  Under  s. 
146,  Criminal  Proc.  Code  (V  of  1898), 
a  Magistrate,  who  attaches  the  sub- 
ject of  dispute,  may,  if  he  thinks  fit, 
appoint  a  receiver  thereof,  who,  sub- 
ject to  this  control,  will  have  all  the 
powers  of  a  receiver  appointed  under 
the  Civil  Procedure  Code. 

'  C.  P.  C,  s.  508.  Cf.  Act  V  of  1908, 
Sch.  i.  Or.  40. 

'■  C.P.  C  ,  Ch.  XX.  of  Act  xiv  of  1882. 
See  Provincial  Insolvency  Act,  ss. 
18--22. 

'  Property  may  be  attached  for  the 
first  time  in  execution  of  a  decree, 
0.  P  C,  sch.  iv.  form  168  ;  Act  V  of 
1908,  sch.  i.  Or.  21,  a  42-54.  A  receiver 
in  a  case  of  insolvency  is  the  agent 
of  the  creditors,  Badul  Singh  v.  Birch 
[1888]  15  Cal.,  762,  764.  Ex  parte 
Warren  [1875]  10  Ch.,  222.  Insolvent's 
property  vests  in  the  receiver,  except 
such  as  are  not  liable  to  attach- 
ment, Kanhai  v.  Kolka  [1905]  27  All., 
070  ;  Prov.  Ins.  Aot.Ess.  18,  16  (2). 

'  Collett,  5th  ed.  319. 

"  Ex  parte  Whitfield  [1742]  2  Atk  , 
315.  '»  S.  R.  A  ,  s.  44. 
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a  receiver  only  when  it  Las  seizin  of  the  property  sought  to  be 
protected  or  preserved.'  This  it  will  have,  when  a  suit  in 
respect  of  it  has  been  instituted  in  the  court,  and  this  suit 
discloses  a  cause  of  action^  and  is  within  the  pecuniary^  or 
territorial''  jurisdiction  of  the  court.^  The  courts  in  India 
Jiave  but  limited  powers  of  making  a  decree  in  personam.^  If 
the  suit  is  one  "  for  land,"  or  directly  relates  to  immoveable  pro- 
perty, and  the  defendant's  personal  obedience  will  not  secure 
for  the  plaintiff  the  relief  lie  wants,  only  the  forum  rei  sitae  will 
have  jurisdiction.  The  test  in  all  such  cases  is  rather  the 
nature  of  the  claim  made  in  respect  of  the  property  in  suit 
than  the  actual  situation  of  such  property.'  There  can  be  no 
specific  relief  for  the  mere  purpose  of  enforcing  a  penal,  law,^ 
but  a  criminal  offence  may  also  be  a  civil  wrong,  and  when 
it  affects  rights  in  property,  the  appointment  of  a  receiver  of 
this  property  may  be  a- proper  relief.^ 
Discretion.      •  The  Indian  law  on  the  subject  of  appointment  of  receivers 

has-been  now  brought  almost  into  line  with  the  English  law," 
and  the  present  Code  of  Civil  Procedure  enacts  that  where  it 
appears  to  the  court  to  be  just  and  eonvenient,^^  it  may  by  order 
appoint  a  receiver  of  any  property,  whether  before  or  after 
decree,  remove  any  person  from  the  possession  or  custody  of 
the  property,  commit  the  same  to  the  possession,  custody  or 
management  of  the  receiver,  and  confer  upon  him  such  powers 
cis  the  court  thinks  fit.'^  The  old  Code  authorised  such  appoint- 
ment only  where  it  was  necessary  for  the  realisation,  preser- 
vation  or  better  custody    or  management  of  the  property   in 

^  Martillasida    v.  Siddaliiiga   [1913]  Courtpractice,  see  Jiiggodiimba  v.  Ptid- 

17  J.  C.  16  ;  Pava  v.  Ana  [1911]  8  J.  C,  clomoiuy  [1875]  15  B.  L.  R.,  318,   324  5, 

1191.  330  ;  Jail-am  v.  Atmaram  [1880]  4  Bom. 

'  Woodroffe,  Bee,  18..  482,  484-5. 

'  Boidya  Nath  v.  Makhan  Lai  [1890]  =  S.  R.  A.,  s.  7. 

17  Cal.,  680..  "  Honumayya     v.      Veitkatasubbayya 

'  Poiesh:    Nath   v,     Oniertu    Xuuth  [1894]  18  Mad.,  23  (criminal  misappro- 

[1890]  17   Cal.,  614.     Delhi  &    I  ondon  priation  of  property). 

Bank  V.  Wordie  [1876]  I  Cal.,  249,  257;  '"  Ramji  v.  Saligram  [1910]  14  C.W.N., 

Kellie  v.  Firaser  [1877]  2  Cal.,  453,  457.  248  ;  Muihiiria  v.  Hhibdayal,  Ibid.,  252  ; 

'  High,  liec,  s.  39A,  Nii'ugiianathammal    v.      Arunnchalam 

"  C.    V.  C,   ss.    16,    16A;  Act   V   of  [19111  21  M.  L.  J.  R.,  821 ;  J'aimv.  Ana 

1908,  ss.     16,  18.    The   ordinary   ori-  [1911]  8  J.  C,  1911;   Ahmed  v.   Chatty 

ginal   civil  jurisdiction  of  the  Presi-  [1910]  5  L.B.R.,  135. 

dency    High    Courts   is  governed  by  "'-Just  or  convenient,"  Judicature , 

their   by  respective   Letters  Patent.  Act,  1873,  s.  25,  subs.  8. 

'  Woodroffe,  JJec,  22;   as   (o  High  "  Act  V  of  1908,  Or.  40,  r.  1. 
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suit  or  under  attachment  '  The  discretion  of  the  court  haft 
therefore  been  widened,  and  it  may  appoint  a  receiver  now  in 
a  case  where  formerly  it  would  not  have  interfered.'  But  the 
discretion  has  still  to  be  exercised  according  to  sound  and 
settled  principles  and,  so  far  as  they  purport  to  enounce  and 
apply  such  principles,  old  rulings  are  by  no  means  obsolete.^ 

The  court  is  not  bound  to  grant  such  relief  merely  be- 
cause it  is  lawful  to  do  so,  or  because  the  appointment  of 
a  receiver  can  do  no  harm,''  The  court  has  a  judicial  discre- 
tion to  exercise,  and  must  consider  the  nature  of  the  plaintiff's 
claim  and  >the  situation  of  the  property  and  of  the  parties. 
At  the  stage  when  a  receiver  is  genei-ally  applied  for,  the 
court  is  not  called  upon  to  go  minutely  into  the  merits  of  the 
case,  and  should  abstain  from  prejudging  it  in  any  way'}  But 
the  court  should  not  interfere  unless  satisfied,  upon  such 
materials  as  are  before  it  at  the  time,  that  the  plaintiff  has 
made  out  a  prima,  facie  title  to  the  property,  over  which  the 
receiver  is  sought  to  be  appointed.  As  I  have  observed,  the 
appointment  of  a  receiver  pendente  lite,  and  the  issue  of  a  tem- 
porary injunction  are  kindred  remedies.  Both  are  exceptional 
equitable  remedies,  essentially  preventive  in  their  nature,  and 
having  for  their  common  object  the  preservation  of  the  res  or 
object-matter  of  the  litigation  unimpaired  for  disposal,  in 
accordance  with  the  future  decree  or  order  of  the  court.*  But 
injunction  is  strictly-  a  conservative  remedy,  which  merely 
restrains  action  and  preserves  matters  in  statu  quo,  without 
affecting  the  possession  of  the  property  or  fund  in  controversy  ; 


Temporary 
injunction 
and  receiver. 


iAcfcXIVofl882,  s.  503  ;  PerM.Ay- 
jar  and  Best,  J.I. :  "  Whether  proper- 
ty is  wasted  or  misappropriated  makes 
no  difference  for  the  purposes  of  tiiis 
section.  The  future  institution  of  a 
criminal  prosecution  will  not  enable 
a  party  to  recover  property  that  may 
have  been  misappropriated."  Hanu- 
muyya  v.  Venkatasiibbayyo,  supra.  Of. 
Baines  v.  Carpenter,  1  Woods,  262. 

'  Ramji  v.  Haligram,  supra  (exclu- 
sion from  joint  family,  but  no  waste 
established).  Court  may  act  suo  mntii, 
Bidya  v.  Asiafi,  [1913]  40  Cal.,  862; 
DavY.Gopi  [1913]  ll  A.  L.  J.  R:,  973 
(doubtful  decision  on  the  merits).  But 


.see  Bukht  v.  Isa   [19111   62  P.  W.  R. 

"  Of.  Hnlmes  v.  Millage  [1893]  1  Q.  B., 
551,  557.  Riviere,  3.  Morgan  v.  Hart 
[1914]  2  K.  B.,  183. 

'  Prosonomoyi  v.  Beiii  Madhitb  [1883] 
5  All.,  556. 

*  Ibid  ;  Sidheswari  v.  Abhoyeswari 
[1888]  15  Cal..  823  ;  Siu  Ram  Das  v. 
Muhabir  Das  [1899]  27  Cal.,  282 ;  Bain 
Swidar  v.  Kamal  Jha  [1905]  32  Cal. 
741  ;  tUvagnanQthmmulv.Animichalam 
[1911]  21  M.  L.  3.  R.,  8-a  ;  Skinner's  Co 
V.  Irish  Society  [1836]  1  M.  &  C,  162, 
164  ;  Fripp  v.  Chard  Ry^  Co.,  [1853]  11 
Hare,  241,  264. 

High,  Ber..,  16,  17. 
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whereas  the  appointment  of  a  receiver  is  usually  a  more  active 
remedj'',  since  it  changes  the  possession  as  well  as  the  subse- 
quent control  and  management  of  the  property.*  A  receiver 
will  not  therefore  \>e  necessarily  appointed  where  an  interim 
injunction  may  be  granted,  but  a  stronger  case  for  extra- 
ordinary relief  must  be  made  out.'  In  either  case  it  must  be 
shown  that  the  property  should  be  preserved  from  waste  or 
alienation,  but  for  injunctive  remedy  it  would  be  sufficient  if  it 
be  shown  that  the  plaintiff  in  the  suit  has  a  fair  question  to 
raise  as  to  the  existence  of  the  riglit  alleged,  while  for  the 
appointment  of  a  receiver,  a  good  primd  facie  title  lias  to  be 
made  out^  If,  therefore,  the  plaintiff  presents  a  primd  facie 
case,  showing  an  apparent  right  or  title  to  the  thing  in 
controversy,  and  that  there  is  an  imminent  danger  of  loss 
unless  there  be  intervention  on  the  part  of  the  court,  this 
relief  may  be  granted  without  ^'oing  further  into  the  merits 
upon  the  preliminary  application.*  The  principles  upon 
T    J    p  which    English    courts   act   were    thus   stated    by  Lord   Cran- 

■worth's  worth  ;     "  The   receiver,    if   appointed    in   this   case,    must  be 

appointed  on  the  principle  on  which  the  Court  of  Chancery  acts, 
of  preserving  property  pending  the  litigation,  which  is  to  decide 
the  light  of  the  litigant  parties.  In  such  cases,  the  court  must 
of  necessity  exercise  a  discretion  as  to  whether  it  will  or  will 
not  interfere  by  this  kind  of  interim  protection  of  the  property. 
VVliere,  indeed,  the  property  is  as  it-  were  in  medio,  in  the  en- 
joyment of  no  one,  the  court  can  hardly  do  wrong  in  taking 
possession.  It  is  the  common  interest  of  all  parties  that  the 
court  should  prevent  a  scramble.  Such  is  the  case  when  a  re- 
ceiver of  a  property  of  a  deceased  person  is  appointed   pending 


»WoocIrofle,  Bee,  11.  v.   Yates,   4   Ewd.   Ch.,  162   Iper  Mc 

'In  fact,  an  order  for  an  injunction  Conn.  V.C.  :  "  Insolvency  and  danger 

is  always  more  or  less  included  in  an  to  the  fund,  pending  tlie   litigation, 

order  for  a  receiver.    It  is  not  neces-  with  a  'prima  facie  case  and  probable 

sary  it  a  receiver  he  appointed-,  to  go  cause  for  sustaining  the  bill,  are   or 

on  and  grant  an  injunction   in  terms,  ought  to  be  sufficient  in  the  first  in- 

Kerr,   Bee,   9-10;    but   the    converse  stance' to   found  an   injunction  and  a 

does  not  hold.  receivership  upon,  without  going   mi- 

'  Ohandidat  Jha  v.  Padmanavd  Singh  nutely  jnto  the  merits  ")  Sham  Chand 

[1895]    22  Cal.,  459,   465  ;    Sivaqnuna-  v  Bliayu  Ram  [1894]  5  0.  W.  N.,   365  ; 

thammnl  v.  Arunnchnlam,  supra.  ffia  Bam  v.  Mahabir,  supra  (v?aste  by 

'Re    Leney  avd   Sons  Ltd.  (1908)   I.  deft.).;  ^hankar  v.  Sadashiv  [1905]   7 

K.B.,79  C,  a'.  High,  liec,  s.  6  :  Leavitt  Bom.  L.R.,  926. 
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a  litigation  in  the  ecclesiastical  court  as  to  the  right  of  probate 
or  administration.  No  one  is  in  the  actual  lawful  enjoyment  of 
property  so  circumstanced,  and  no  wrong  can  be  done  to  any 
one  by  taking  it,  and  preserving  it  for  the  benefit  of  the  suc- 
cessful litigant.  But,  where  the  object  of  the  plaintiff  is  to 
assert  a  right  to  property  of  whicli  the  defendant  is  in  the  en- 
joyment, the  case  is  necessarily  involved  in  further  questions. 
The  court  by  taking  possession  at  the  instance  of  the  plaintiff 
may  be  doing  a  wrong  to  the  defendant ;  in  some  cases,  an  irre- 
parable wrong.  If  the  plaintiff  should  eventually  fail  in  estab- 
lishing his  right  against  the  defendant,  the  court  may  by  its 
interim  interference  have  caused  mischief  to  the  defendant,  for 
which  the  subsequent  restoration  of  the  property  may  afford  no 
adequate  compensation.  In  all  cases,  therefore,  where  the  court 
interferes  by  appointing  a  receiver  of  property  in  the  posses- 
sion of  the  defendant  before  the  title  of  the  defendant  is  estab- 
lished by  decree,  it  exercises  a  discretion  to  be  governed  by  all 
the  circumstances  of  the  case."  '  Among  such  circumstances  is 
the  conduct  of  the  applicant,  which,  if  blameable^  or  dilatory,' 
will  induce  the  court  to  hold  its  hand.  All  questions  of  discre- 
tion may  in  a  sense  be  questions  of  degree,*  and  it  is  open  to 
an  appellate  count  to  correct  an  arbitrary  exercise  of  discretion 
by  a  lower  court.^  But  the  opinion  of  the  court  of  first  instance 
is,  in  these  matters,  of  great  weight.  It  has  all  the  facts  and 
the  parties  before  it,  and  is  probably  the  best  tribunal  to  decide 
whether  it  is  necessary  or  expedient,  having  regard  to  the  cir- 
cumstances of  the  case,  that  a  receiver  should  be  appointed.^ 

The  court  must  exercise  a  sound  discretion'  on  a  view  of 
the  whole  circumstances  of  the  case,  not  merely  the  circum- 
stances which  might    make    the    appointment    expedient    for 


Right  clear, 
clanger  im- 
minent, da- 
mage     sub- 
stantial. 


'  Owen  V.  Homan  [1853]  4  H.  t.  C, 
997,  1032-3. 

'  Baxter  v.  Vilest  [1859]  28  L.  J., 
Ch.   169, 

3  6rav  V.  Chaplin  [1826]  2  Russ.,  126, 
HT,  H  Cyc   2.S. 

'  Ohanasham  v.  Moroba  [1894]  18 
Bom.,  493. 

'  S.  R.  A.,  s.  22 ;  Ulutdi  v.  Avup 
Singh  [1889]  12  All.  438  (burden  upon 
appellant  to,  show-improper  exercise). 


'  Per  Garth,  C.  J.,  Orientul  Bank 
Corp.  V.  Goviriloll  Seal  [1884]  10  Cal., 
713,-737.  Bum  Sundar  v.  Kamal  Jha 
[1905]  32  Cal.,  741 ;  Raja  Ram  v.  Sheo- 
ram[l910]7J.  0.,  344;  Sant  v.  Ram 
[1910]  1'.  R.  No.  36  ;  JibanessaY.  Ma/id- 
iinnessa  [1913]  17  C.W.iV.,  581. 

'  Skip  V.  Harwood  [1747]  3  Atk.,564; 
Orevitle  v.  Flemifig.  2  J.  &  L.,  339  ;  Re 
Prytheraji   [1889]  42  Ch.  D.,  590, 
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ty of  action. 


Illustra- 
tions. 


the  protection  of  the  property,  but  all  the  circumstances 
connected  with  the  right  which  is  asserted  and  has  to  be  estab- 
lished.^ Where  there  is  acceptable  evidence,^  which  is  very 
clear  in  favour  of  the  plaintiff,  the  risk  of  eventual  injury  to  the 
defendant  is  slight,  and  the  court  does  not  hesitate  to  interfere. 
And  the  appointment  of  a  receiver  has  been  said  to  be  almost  a 
matter  of  course^  in  such  a  case,  where  the  court  is  convinced 
of  danger  to  the  property  if  left  in  the  possession  of  the  party 
defendant,''  or  of  the  risk  of  an  alteration  for  the  worse  in  the 
situation  of  the  applicant,  if  the  appointment  be  delayed.^ 
Before  the  court  will  consider  whether  it  shall  appoint  a  recei- 
ver or  not,  said  Pearson,  J.,  ''  it  must  be  clearly  shown  that 
actual  damage  has  occurred,  or  that  there  is  imminent  danger 
thereof,  and  that  the  apprehended  damage,  if  it  comes,  will  be 
very  substantial,  almost,  it  not  quite,  irreparable."^ 

A  court  may  interfere  to  prevent  a  multiplicity  of  action, 
e.g.,  where  there  may  be  difficulty  ixx  executing  a  decree  for 
maintenance  out  of  property  charged  with  payment  of  the 
allowance,  and  fresh  suits  may  be  necessary  upon  default  in 
payment  of  the  instalments,  a  receiver  will  be  appointed  under 
the  decree  itself,  with  directions,  in  case  of  defaidt  in  payment 
of  the  maintenance,  to  take  possession  of  the  estate  and  sell  the 
same,  and  out  of  the  sale-proceeds  to  pay  the  allowance 
decreed.' 

In  order  to  see  how  the  above  principles  have  been  applied  in 
practice,  we  may  examine  some  of  the  cases  where  a  receiver, 
has  been  either  appointed  or  denied.  Any  kind  of  property  may 
be  made  over  to  a  receiver,  houses,  lands,  or  rents^  and  profits 
thereof,    securities  in  the    public   funds,    mortgage     decrees,^ 


'  Sidheswari  v  Abhoyeswari,   [1888J 
15  Cal.,818,  823. 
'  Prosonmoyi  v.  Beni  Madhub  [1S83] 

5  AH.,  556. 

3  Middleton  v.  Dodswell  [1806]  13 
Ves.,  266  ;  Oldfield  v.  Oobbett  [1835]  4 
L.  J.,  Ch.,  272. 

"  Whitworth  v.Whyddon[l850}  2  M. 

6  G.,  52,  55  ;  Evans  Y.  Onventry  [1854] 
5  De  G.  M.  &  G.,  911,  918.  Of.  Be  Jam- 
nabhai  [19U]  13  Bom.  L.  R.,  487  (mi- 
nor's property). 


'  Aberdeen  v.  Chitty  [1888]  3  Y.  & 
C,  379,  382;  Tftomas  v.  Davies  [1847] 
11  Beav.,  29. 

"  Fletcher  v.  Bealey  [1885]  28  Ch.  n., 
688,  698. 

'  Hemanginee  v  Kamode  Dass 
[1898]  26  Cal.,  441. 

'  (Juery  as  to  rents  and  profits  not 
accrued  due  at  date  of  appointment. 
Keshabuti  v.  Mohan  [1912]  39  Cal.,  1010. 

'  Pratub  Singh  v.  Delhi  &  London 
Bank  [1908]  5  A.  L.  S.  R.,  583. 
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judgment-debts,^  stock  in  trade,  shares  in  companies,  or  out- 
standing assets  of  a  pa,rtnership;  and  the  applicant  may  either 
claim  a  present  right  of  enjoyment  to  this  property,  or  a  future, 
and,  it  may  be,  only  a  contingent,  right.  Where  the  property  ^''operfcy  in 
in  dispute  is  in  medio,  the  court  will,  as  we  have  seen,  seldom 
hesitate  to  prevent  a  scramble  and  take  it  in  eustodia  legis} 
The  Bombay  Court,  accordingly,  appointed  a  receiver  in  a 
testamentary  suit.^  But,  after  probate  has  been  granted,  if  it 
is  impeached,  say,  upon  the  ground  of  fraud,  and  a  revocation 
is  sought,  the  court  will  be  slow  to  move.''  "  The  general 
principle,  "  said  Turner,  L.  J.,  "is  that  where  there  is  a.legal 
title  to  receive,  the  court  ought  not  to  interfere,  unless  where 
the  legal  title  is  abused  or  there  is  proof  that  it  is  in  danger  of 
being  so."^ 

This  principle  is  often  illustrated  in  cases  where  the  plaintiff    '''^*^  *<''i- 

ancy. 
possesses  an  admitted  interest,  liut  the  defendant  has  a  parti- 
cular estate  vested  in  him.  Take  the  ordinary  case  of  a  Hindu 
widow  in  possession  of  her  deceased  husband's  estate.  If  she 
grossly  mismanages  the  property  and  commits  spoliation  and 
destructive  waste,  the  female  heir  cannot,  at  the  instance  of  the 
reversioner,  be  removed  from  possession  with  an  allowance  for 
maintenance,  but  a  receiver  may  be  appointed  of  the  estate.^ 
This  will,  however,  be  done  only  in  an  exceptional  case, 
and  not  merely  because  the  plaintiff  makes  violent  and  whole- 
sale charges  of  waste  or  malversation  unsubstantiated  by 
satisfactory  evidence.'  As  between  co-owners,  joint  tenants  or 
tenants-in-commou,  the  court  is  also  slow  to  interfere,  unless 
destructive  waste  or  grbss  exclusion^  is  shown.  Where,  e.g., 
one   of    two   brothers   took  possession  of  the  whole  estate  upon 

'  Raj  V.  Kanhiya  [1918]  18  C.  W.  N.,  222,  229. 

138.  'Maliaraiii  \.  Nanda   Misser  [1868] 

»  Parlcer  v.   Siddons  [1873]  16   Eq.,  I   B.  L,   R.,   A.   0.   J.,    27;G«nit)av. 

34  (case  of  vacant  possession) ;  Jiban-  Bagummal  [1910]  8  M.  L.  T.,  189. 

nessa     v.     Ma,id-un-nessa     [1913]    17  '  Oj.  Prosonomoyi  \.   Beni    Mudhub 

C.  W.N.,  581.  [1883]  5  AH.,   556;   Tebal  v.  Ramra' 

'  Yeshwunt    v.    Shanhar    [1892]   17  [1912]  IIJ.  0.,  703. 

Bom.,  390.    But  see  Kesar  Devi  y.  Par-  'Milbankv.   Rivett   [1817]  2   Mer., 

tab  [1908]  P.  B.,    no.    39.     Re    Siva'i  405;    Tyson     v.   Fairclough    [1824]    2 

Rajah  dahib  [1915]  29  M.  L.  J.,  209.  S.  &  S.,   142,   144  ;    Seurle  v.  Smalls 

'  Nero-ton V.  iJiofeetts  [1847]  10  Beav.,  [1855]  3     W.    R.    (Eng.),    437;    Sant 

525  ;  Kerr,  Bee,  25.  v.  Bam  [1910]  P.  R.  no.  36;   Rumn  v. 

'  Devy  V.  Thornton  [1851]  9   Hare,  Saltgiram  [1910]  14  C.  W.  N.,  248. 
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the  allegation  that  the  other  was  illegitimate,  but  there  had 
been  one  decision  in  favour  of  the  latter's  legitimacy,  a  receiver 
was,  at  his  instance,  appointed  of  the  rents  and  profits  of  a 
moiety  of  the  estate,  and  the  tenants  thereof  were  directed 
to  pay  a  moiety  of  their  rents  to  such  receiver.'     An   exception 

Mines  *®  ^^^  general  rule  has  been  recognised  in   the   case   of    mines, 

as  property  of  this  character  derives  its  chief  value  from  con- 
tinued working,  and  a  stoppage  is  likely  to  lead  to  considerable 
loss  ;  besides,  it  cannot  be  conveniently  carried  on  by  a  large 
number  of  persons,  each  employing  independently  a  manager 
and  workmen.^  Joint  ownei'S  may  barter  away  their  right  to 
joint  management,  and  yet  retain  a  right  to  see  that  their 
interest  in  the  joint  property  is  protected  ;^  and  receivers  have 
frequently  been  appointed,  in  this  country,  in  suits  for  partition 
of  such  property.''  In  a  suit  for  partition,  the  receiver  may  be 
placed  in  charge  of  the  entire  joint  estate,  for  that  is  the 
property  in  suit,  the  plaintiff  being  interested  in  every  portion 
of  this  property  before  it  is  partitioned.^  And  in  such  a  suit,  a 
defendant  may  also  move  for  a  receiver  for  the  protection  of 
the  property.^ 

Partnership.  A   court   is   loth   to   appoint   a   receiver   of  a  partnership 

concern  where  dissolution  is  not  proved  or  sought.'  "It  may 
be  a  question,"  said  Lord  Eldon,  "  whether  the  court  will  not 
restrain  a  partner,  if  he  has  acted  improperly,  from  doing 
certain   acts  in    future  ;   but  if  what  he  has  done,  does  not  give 


Suit  for 
partition. 


'  Margrave  v.  Hargrave  [184'!]  9 
Beav.,  54D. 

'Kerr,  Hec,  04;  Woodroffe,  Rec, 
113. 

'Tirumalai  v.  Bungaru  [1898]  21 
Mad.,  310. 

'WoodrofEo,  Rec.  119.  Pirihi  v. 
JowaUr  [1887]  14  C.  493,  513,   P.  C. 

»  Puresh  Nath  v.  Omerto  Nuuth  [1890] 
17  Oal.,  614.  Svprasanria  v.  Ppendni 
[1913]  18  C.  L  J.,  638. 

'Porter  v.  Lopes  [1878]  7  Ch.  D., 
358. 

'  Roberts  v.  Eberhardt  [1853]  Kay, 
148  ;  Smith  v.  Jeyes  [1841]  4  Beav., 
503.  Per  Langdale,  M.  R. :  "  Where 
an  application  is  made  for  a  receiver 
in  partnership  cases,  the  court  Is 
always  placed  in  a  position  of  very 
great    difficulty;    on    the  one    hand, 


if  it  grants  the  motion,  the  effect  of 
it  is  to  put  an  end  to  the  partnership 
which  one  of  the  parties  claims 
a  right  to  have  continued  ;  and,  on 
the  other  hand,  if  it  refuses  the 
motion,  it  leaves  the  defendant  at 
liberty  to  go  on  with  the  partnership 
business  at  the  risk,  and  probably 
Ht  the  great  loss  and  prejudice,  of 
the  dissenting  party.  Between 
these  difficulties  it  is  not  very  easy 
to  select  the  course  which  is  best  to 
bo  taken,  but  the  court  is  under  the 
necessity  of  adopting  some  mode  of 
proceeding  to  protect,  according  to 
the  best  view  it  can  take  of  the  matter, 
the  interests  of  both  parties.''  Mad- 
gwich  V.  Wimble  [1843]  6  Beav.,  495, 
500. 
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the  other  party  a  right  to  have  a  dissolution  of  the  partnership, 
what  right  has  the  court  to  appoint  a  receiver  and  make  itself 
the  manager  of  every  trade  in  the  kingdom  ?'"  In  another 
case  it  was  said,  "  A  receiver  operates  as  an  injunction  ;  and 
the  principle  on  which  this  court  acts  with  regard  to  the 
appointment  of  a  receiver  in  these  cases  is  this :  it  will  not 
appoint  one  upon  motion,  unless  it  sees  that  there  is  an  actual 
present  dissolution  arising  from  the  acts  of  the  parties,  or  that 
at  the  hearing  it  would,  upon  the  merits,  dissolve  the 
partnership.  If  the  partnership  is  a  continuing  one  and  may 
continue,  it  will  direct  an  account."  ^  There  must  be  some 
breach  of  the  duty  of  a  partner  or  of  the  contract  of  partner- 
ship,^ some  unrighteous  conduct*  to  justify  interference,  and 
the  circumstance  of  one  partner  having  taken  upon  himself  the 
power  to  exclude  another  partner,  from  as  full  a  share  in  the 
management  of  the  partnership  as  he  who  assumes  that  power 
himself  enjoys,  has  been  declared  by  Lord  Eldon  to  be  "  the 
most  prominent  point  on  which  the  court  acts  in  appointing  a 
receiver  of  a  partnership  concern."^  The  court  will  not  under- 
take the  management  of  a  going  concern,  but  it  may  appoint 
an  interim  receiver  for  a  limited  purpose  which  does  not 
displace  the  management,  and  so  may  leave  it  eventually  to 
continue."*  Where,  however,  the  fact  of  the  partnership  is  not 
primd  faeie  established,  the  plaintiff  cannot  have  this  equitable 
relief  ;  where  it  is,  a  plea  to  the  contrary  in  the  written  state- 
ment may  furnish  ground  for  interference.' 

In  mortgage  suits,  applications  are  fi-equently  made  for  the    Mortgage 
appointment   of  a   receiver.     If  the   mortgagee  is  in  possession    ^"''^• 
of  the  mortgaged  property  and  the  mortgagor   is   the   plaintiff, 
in  a  suit  for  redemption,  the  defendant's  possession  will  seldom 

'Goodman  v.  Whitcomb   [1820]   IJ.  Bro.  C.  0.,  272. 

&  W.,  589.  "  Texeira  v.  Do  Costa,  2  Daniell,  Ch. 

'Baxter   v.    West  [1860]    1  Dr.    &  P.  1565y. 

Sm.,17S.  Of.  Anand  v.   Ganesh  [1914].  '  Const  v.  Barris  [1824]  1   Turn.   & 

21  J.  C,  969  (Act  III  of  1907,  s.  20,  o).  Russ.,  496. 

'Harding  V.    Glouer  [1810]  18  Ves.,  '  Ibid;  Hall  v.  Hall  [1850]  SM.  &Q. 

281.    A  surviving  partner  is  entitled  79,   91;    Medivin  v.  Dilchman  [1883] 

to  manage  for  the  purpose  of  winding  47  L.  T.,  250. 

up,  and  will  not  be  displaced  unless  'Peacock  v.  Peococfc  [1809]  16  Ves., 

there  is  evidence  of  breach  or  neglect  49 ;  Hale  v.  Hale  [1841]  i  Beav.,  369. 
ofduty,  Pfeiilips  V.  Atkinson  [1787]  2 
70 
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be  interfered  with,  unless  strong  evidence  is  adduced  to  prove 
imminent  danger  of  the  property  being  lost.'  Nor  will  a 
court  be  disposed  to  interfere  in  favour  of  a  mortgagor- 
judgment-debtor,  when  a  decree  for  sale  has  been  obtained 
against  him  by  the  mortgagee.^  But  a  receiver  may  be  granted 
in  aid  of  suits  for  foreclosure  or  sale  brought  by  mortgagees, 
the  latter  thus  getting  the  benefits  of  possession  without  being 
reduced  to  the  position  of  a  mortgagee  in  possession,  which 
may  be  both  unpleasant  and  disadvantageous.'  In  Jaikisondas 
V.  Zena  Bai*  in  a  suit  by  the  mortgagee  for  foreclosure  or  sale 
in  default  of  payment  of  the  mortgage-money,  the  original 
court  had  decreed  the  claim,  but  refused  to  appoint  a  receiver 
of  the  rents  and  profits  of  the  mortgaged  property.  Upon 
appeal  by  the  mortgagee,  Sargent,  C.  J.,  said,  "In  the  present 
case  we  think  it  is  '  just  and  convenient '  that  a  receiver  should 
be  appointed.  There  are  exceptional  circumstances  here.  The 
mortgage-debt  is  for  a  very  large  amount.  The  value  of  the 
property  is  said  to  be  insufficient  to  cover  the  debt,*  and  there 
is  a  large  sum  owing  for  arrears  of  interest^.  It  is,  therefore,  a 
case  in  which  a  receiver  is  desirable,  and  we  think  he  ought  to 
have  been  appointed  by  the  decree  made  by  the  court  below."' 

Where  the  dispute  is  between  two  or  more  incumbrancers, 
if  the  first  mortgagee  has  not  taken  possession,  puisne  mort- 
gagees may  have  a  receiver  appointed  ;  *  but  if  he  has,  he  is 
entitled    to    retain    that    possession    till    he    is    fully    paid,' 


'  Triblioban  v.  Jamuna  [1889]  Bom. 
1»  J.,  184  ;  Ghose,  Mortgage,  910. 

'  Ijotafat  Hosseinv.  Anunt  Chowdhrij 
[1898]  23  Cal,,  517.  Of.  Vanlaita  v. 
Basivi  [1916]  29  M.  L.  J.,  457. 

'  Gaskell  V.  Gosling  [1893]  1  Q.B., 
669,  691  ;  Appasami  V  Jotha  [1899] 
22  Mad.,  448  ;  Ohaiiashyam  v.  Gobinda 
Moni  [1902]  7  0.  W.  N.,  452.  C/.  Re 
Prytherch  [1889]  42  Ch.  D.  590.  Appoint- 
ment may  be  after  sale,  as  suit  does 
not  terminate  with  it,  Madaneawav  v. 
Mahamaya  [1911]  15  0.  W.  N.,  672. 

-[1890]  14  Bom.,  431. 

'  Ahmad  v,  Chetty  [1910]  5  L.  B.  R., 
135;  Khubsurat  v.  Saroda  [1911]  14 
C.  L.  J.,  526  (decree  for  sale). 

"  Eastern  M.  &  A.  Co.  v.  Rakea  [1912] 
16  0.  W.  N.,  997;  B.M.&A.Co.  v. 
Pakuruddin  [1912]   17  C.  W.   N.,   16. 


Weatherall  v.  B.  M.  A.  Go.  [1911]  13 
C.  L.  J.,  495. 

'  Upon  appeal  in  this  case,  the 
High  Court  had  appointed  an  interim 
receiver,  and  he  was  continued  by  the 
decree.  Cf.  lie  Teweksbury  Gas  Co. 
[1911]  2  Ch.,  279. 

^Dalmer  v.  Dashwood  [1793]  2  Cox, 
378,  383. 

"Pej-  Eldon,  L.  C. :  "If  a  man 
has  a  legal  mortgage,  lie  cannot  have 
:i  receiver  appointed  ;  he  has  nothing 
to  do  but  to  take  possession.  If  he 
has  only  an  equitable  mortgage; 
that  i0,  if  there  is  a  prior  mortgagee, 
then  if  the  prior  mortgagee  is  not 
in  possession,  the  other  may  have 
a  receiver  without  pi'ejudice  to  his 
taking  possession  ;  but  if  he  is  in 
possession,  you  cannot  come  here  for 


ditors. 
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and  will  not  be  disturbed,  unless  a  specific  charge  of  gross  mis- 
management of  the  estate  can  be  clearly  established  against  him.^ 
A.  charge  which  falls  short  of  a  mortgage  may  be  treated  in  the 
same  way  as  a  mortgage  for  the  purposes  of  an  application  under 
Order  40,  rule  1,  schedule  1,  Civil  Procedure  Code.'  Bat  where  an 
unpaid  vendor's  lien  was  sought  to  be  enforced  against  a  railway 
company,  which  had  taken  land  under  compulsory  powers,  but 
not  paid  for  the  whole  of  it,  a  temporary  injunction  against  the 
use  of  the  railway  was  refused  as  a  monstrous  and  vexatious  inter^ 
ference  with  the  use  of  the  railway  and  public  convenience,  and 
a  receiver  for  the  particular  portion  of  the  line  left  unpaid  for 
was  not  appointed  as  a  practically  unproductive  form  of  relief.^ 

Creditors,  even  before  judgment,  may  have  such  a  special  other  cre- 
or  equitable  charge  or  lien  upon  the  property  of  the  debtor  as 
to  entitle  them  to  a  receiver.*  American  courts  have  not  favoured, 
the  claims  of  mere  general  creditors,  whose  rights  rest  only  in 
contract  and  are  not  yet  reduced  to  judgment,  and  who  have 
not  acquired  any  lien  upon  the  debtor's  property.*  Indian  and 
English  courts  will  not  refuse  jurisdiction  in  such  a  case,  though 
they  will  certainly  refuse,  unless  a  clear  case  for  interference  be 
established  to  deprive  a  person  of  property  in  respect  of  which 
the  claimant  has  no  specific  claim,  in  order  that  if  he  establish 
his  claim  as  a  creditor  there  may  be  assets  wherewith  to  satisfy 
it.^  A  court  has  power  to  appoint  a  receiver  of  the  mortgaged 
property,  where  the  decree  has  been  passed  for  the  sale  on  a 
simple  mortgage,  though  the  personal  remedy  is  time-barred.' 
There  is  no  question  as  to  the  jurisdiction  where  the  debt  has 
merged  into  a  decree,  but,  as  we  have  seen,  the  appointment  of 
a  receiver  in  aid  of  execution,  at  the  instance  of  a  judgment- 
creditor,  is  not,  strictly  speaking,  a  form  of  specific  relief.^ 


a  receiver ;  you  must  redeem  him  and  -  HoJmes  v.  Bell  [1840]  2  Beav.,  298  ; 

then,  in  taking  the  accounts,  he  will  Tanfield  v.  Irvine  [1826]  2  Russ.,  149. 

not  be  allowed  any  sums  that  he  may  '  Latimer  v.  A.  B.  By.  Co.  [1878]   9 

havepaid  over  to  the  mortgagor  after  Ch.  T>.,  385. 

notice  of    the ,  subsequent     encum-  '  High,  Bee,  s.    408 ;    Oummins  v. 

brance."    Bernei/Y.  Sewell  [1820]  1  J.  Pe-.lnm  [1899]  1  Ch.,  16,  19. 

and  W.i  647.    ITor  the  purposes  of  the  '  High,  Bee,  s.  406. 

present  discussion.no  distinction  bet-  °  Woodroffe,  Bee,  152. 

ween  mortgages  as  legal  and  eqiiit-  '  Voufeata  v.  Basivi[1915]  29   M.L.J., 

able  need  be  made.  457 

'Kerr.    Bee,    36;     Roive  v.    Wood  ■  As  to  the  English  doctrine  of  equi- 

[1822]  2  J.  &  W.  553,  557.  table   execution,'   see  Be   SUeppard, 
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Trust  pro-  Where  there  is  a  trust,  either  express  or  implied,  and   the 

defendant  holds  a  fiduciary  position,  if  waste,  misconduct  or 
mismanagement  on'  his  part  jeopardises  the  trust  estate,  the 
court  may  appoint  a  receiver.^  A  receiver  will  be  graated 
where  it  is  shown  that  there  is  any  danger  of  loss,  ihiproper 
disposition  of  assets,  improper  management,  breach  of  trust, 
omission  to  perform,  bias  in  favour  of  one  of  the  contending 
parties,  denial  of  the  trust,  refusal  to  pay  and  removal  from  the 
jurisdiction,  fraud,  refusal  to  act,  unfitness,  or  witholding  of 
trust  funds  -^  so  where  trustees  cannot  act  together  through 
disagreem^ent,  or  some  of  them  act  separately  and  against  a 
dissenting  trustee.'  But  the  court  will  not  lightly  displace  a 
trustee  or  executor,  who  is  willing  to  act,  even  if  he  be  poor/ 
It  is  for  the  settlor  or  testator,  and  not  the  court,  to  say  in  whom 
the  trust  for  the  administration  of  the  property  shall  be  reposed, 
and  the  court  will  refuse  to  interfere,  unless  it  is  satisfied 
that  the  trust  property  is  in  danger  and  the  party  in  pos- 
session is  irresponsible.*  In  the  case  of  the  executor  of  the  will 
of  a  Mahomedan  testator,*  or  of  an  administrator  appointed  in 
the  event  of  an  intestacy  by  the  court,'  the  same  reasons  do  not 
apply.  The  guardian  of  an  infant  is  in  the  position  of  a  trustee, 
and  may  be  removed  for  sufficient  cause,^  and  if  the  infant's 
property  is  in  the  adverse  possession  of  a  person  hostile  to  his 
interests,  equity  will  afford  the  protection  of  a  receiver,  but  not 
appoint  one  who  sustains  a  relation  of  trust  towards  the  minor,' 
A  court,  however,  has  no  authority  to  place  an  endowed  property 
permanently  in  the  hands  of  a  receiver.'" 

Title  in  A  large  class  of  cases  relating  to  property   arises  where  its 

dispute, ; 

[1890]  43  Ch.  D.,  131.    In  India,  there  »  iS'ioale  v.  Swale  [1856]  22  Beav.,  584. 

being  no  separate  courts   of  law  and  '  Aijou.  [1806]  12  Ves.,  4. 

equity,  the  doctrine  is  out  of  place.  '  Suines  v.  Carpenter,  1  Woods,  262. 

Woodroile,  Bee,,  154.  °  Hafizabai  v.  Abdul     Karim  [1893] 

»  Vann  v.  BarneM  [1787]  2  Bro.  C.  C.  19  Bom.,  83,  85. 

158  (appointment  made  before  defend-  '  Bennet,  Bee,,  33 ;  Woodroffe,    ibid, 

ant  put  in  answer)  ;  Allbright  v.  AU-  140. 

bright,  91 N.  0,,  220.  Ajapa  v.  Rainalin-  '  Duke  of  Beaufort  "v.   Berty  [1721] 

gam  [1913]  24  M,  L.  J.  R.,  658  (suit  1 1?.  "Wms.,  703  ;  Foiuler  v  Odell  [1881] 

under  s.  92,  C.  P.  C.)  16  Oh.  D.,  723, 

'  Kverett    v.  Prythergch    [1841]    12  '  Sykes  v.  Hastings    [1805]  11   Ves., 

Sim..  363,  365,  367.    Woodroffe,  Rec,  303. 

135-6.  Vuraraghava  v.  Krishna  Hamy  '"  Ba;  v.  Bepin  [1913]  40  Gal    251. 
[1910]  20  M.  L.  J.  R.,  638. 
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ownership  is  in  dispute.  In  such  cases  the  lond  fide  possessor 
is  not  to  be  deprived  of  any  of  the  just  rights  attached  to  liis 
title,  unless  there  be  some  equitable  ground  for  interference/ 
and  the  court,  if  asked  to  appoint  a  receiver,  should  proceed 
with  the  greatest  care  and  caution.^  As  was  said  in  a  famous 
case,  that  the  tenant  is  to  be  indemnified  and  saved  harmless, 
is  manifest  equity,  but  that  does  not  substantiate  the  equity  of 
a  person,  who  is  out  of  possession,  to  come  to  court  and  oust, 
in  effect,  by  means  of  a  receiver,  another  claimant  who  has  been 
more  fortunate  in  obtaining  possession,  and  with  it  the  legal 
right  which  possession  gives.'  If  a  right  is,  therefore,  asserted 
to  property  in  the  possession  of  the  defendant,  claiming  to  hold 
under  a  legal  title,  a  court  does  not  interfere  by  appointing  a 
receiver,  unless  a  very  strong  case  is  made  out,  for,  otherwise, 
in  the  event  of  the  plaintiff  eventually  failing,  the  defendant 
may  sustain  irreparable  damage  by  reason  of  interim  disposses- 
sion.'' An  instance  where  the  relief  was  given,  is  John  v.  John.^ 
That  was  an  action  of  ejectment  and  the  plaintiff  claimed  a 
legal  title,  which  appeared  to  be  good,  subject  to  a  point  on  the 
construction  of  a  will,  which,  too,  was  primd  facie  strong,  where- 
as the  defendant  was  a  man  of  poor  means  and  his  title  seemed 
shadowy.^ 

In  some  cases  of  specific  performance  of  contracts,  the  Contracts, 
appointment  of  a  receiver  may  be  necessary.'  A  vendor  of  real 
estate  (plaintiff)  obtained  a  receiver  by  showing  that  the  defend- 
ant was  insolvent  and  that  all  his  property,  including  the 
object-matter  of  the  suit,  was  about  to  be  conveyed  to  trustees 
for  the  benefit  of  his  creditors.'     And  the  vendee  plaintiff  in   a 

'Dulmii"  Puri  v.  Hetnarain    [1880]  Stitivellv.   Williams   [1821]  6    Madd. 

0  C.  L.  R.,  467,  469;  iUMldtiria  V.  iSJiJb-  49   (defendant's    answer    showed    a 

dayal  [1910]   14  C.  W.  N..  252  ;   Sivag-  weak   title).    Of.  Raja  Ram  v.  Shco- 

naiiathammul  v.   Arunuchulam  [1911]  rani  [1910]  7  J.  C.,  344. 

21  M.  L.  J.  R.,  821.  ■  As  the   defendant  to  an  action  of 

'  Prosonomoyi  v.  Betii  Mudhiib  [1883]  ejectment   may  find  it  necessary  to 

5  All.,  556  ;  Pana  v.  Aim  [1911]  8  J.  C.,  disclose  to  some  extent  his  title,  the 

1191.  discretion  conferred  upon  a  court  to 

'  Per  Wood,  V.  C,  Talbot   v.  Hope-  appoint  a  receiver    may    somewhat 

Scott  [1858]  4  K.  &  J.,  96, 121.  interfere  with  the  "  sacrosanct  posi- 

"  Sidheswari  v.  Abhoyeswari  [1888]  tion  "   heretofore    occupied  by  him, 

15   Cal.,   818.     See   Toldervy  v.   Colt  Woodroffe,  Rec,  147. 

[1836]  1  Y.  &  C.  Ex.,  621 ;    Lancashire  '  Halsbury,  vol.  24,  p.  350. 

V.  Lancashire  [1845]  9  Beav.,  120.  »  Hall  v.  Jenkinsoii  [1813]  2  Ves.  & 

'  [1898]  2  Ch.,  573;  see  iiangappa  v.  B.,  125. 
Shivbasaioa    [1899]  24  Bom.,    38.   Cf. 


558  SPECIFIC   RELIEF. 

converse  action  had  a  receiver  to  secure  the  property  pendente 
lite  by  showing  that  the  vendor  had  fraudulently  repossessed 
himself  of  the  property.'  Where,  upon  an  advance  of  money, 
the  defendant  had  agreed  to  execute  a  mortgage  of  certain 
lands,  but  failed  to  do  so,  and  arrears  of  inteiest  had  accrued 
due  upon  the  loan,  upon  a  suit  for  specific  performance  by  the 
creditor,  a  receiver  vras  appointed  of  the  lands.^  In  a  case 
of  rescission  of  a  contract  of  sale  on  the  ground  of  fraud,  the 
property  in  question  being  a  coal  mine,  vfhich  it  was  essential 
to  keep  working,  a  receiver  and  manager  was  appointed 
upon  the  application  of  the  plaintiff-purchaser.^  And  in  the 
well-known  case  of  Huguenin  v.  Basely,'*  there  being  a  strong 
suspicion  of  the  defendants  having  abused  the  confidence 
reposed  in  them  by  the  plaintiff  and  thus  obtained  from  him  a 
conveyance  of  the  legal  estate,  the  court  appointed  a  receiver. 

The  above  illustrations  by  no  means  exhaust  the  various 
classes  of  cases  in  which  this  species  of  specific  relief  has  been 
found  appropriate.  In  fact,  our  Code  of  Civil  Procedure  does 
not  purport  to  restrict  in  any  way  the  nature  of  the  suit  or  pro- 
perty or  occasion  for  an  application  under  Order  XL,  rule  1. 
But  the  illustrations  will  serve  to  show  how  courts  in  India  and 
elsewhere  have  exercised  the  beneficial  jurisdiction  of  protective 
relief  vested  in  them. 
Position  of  ■'■  ^^^^  ^°^  consider  the  position  of  a  receiver  when  appoint- 

receiver.  ed,  and  his  rights  and  duties.  A  receiver  is  an  officer  of  the 
court  authorised  to  take  possession  of  the  object-matter  of 
dispute  ;  property  in  his  possession  is  therefore  in  the  posses- 
sion of  the  court,  in  gremio  legis,  for  the  party  who  can  make 
a  title  to  it  ^  The  receiver  has  no  sort  of  personal  right  to 
or  interest  in  the  property,  and  whatever  he  does  in  regard 
to  it,  he  does  it  simply  in  the  character  of  an  agent  for 
the  owners  of  the  property  or  the  persons  interested  in  it 
and,  with  certain   exceptions,   in  no  sense  as  a  principal.®     He 

•  Dawson  v.  Yates  [1839]  1  Eeav.,  301.      Boare     v^     Oiueii  ^[1892]    3    Ch.,    64. 

•  Shakel  V.    Duke  of    Marlborough,      disappg.  Delaney  v.  Mansfield,  1  Hog., 
[1819]  4  Madd.,  463.  235.    But  see   Orr  V.  Muthia,  infra  ; 

'  Gibhs  V.  David  [1875]  20    Eq.,  373.  Hariliar  v.  Barendra  [1910]  12  0.  L.  J., 

■•  [1806]   13  Ves.,   107,   1  Wh.  &  T.,  252. 

8th.  ed.  59.  •  Willcwson    v.    Qangadliar  SU-Jtar 

'  Secus    as    to  money,   Be  floarp,  [1871]  6  B.  L.  R.,  486,  487-8,  493-4. 
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exercises  his  functions  in  the  interest  of  neither  the  plaintiff, 
nor  the  defendant,^  and  the  ordinary  law  of  principal  and 
agent  applies  to  this  extent  only  that  what  the  receiver  rightly 
does,  he  does  in  the  character  of  agent  for  the  owner  (whoever 
he  be)  of  the  property,  and  this  is  so  even  in  the  case  of 
parties  who  opposed  his  appointment  or  objected  to  his  re- 
ceiving particular  powers.^  The  appointment,  though  it  may 
operate  to  change  possession,  has  no  effect  itself  upon  the 
title  to  the  property  in  any  way,  and  determines  no  right  as 
between  the  parties.'  The  receiver  is  the."  hand  of  the  court,  "* 
put  forward  on  behalf  and  for  the  benefit  of  all  the  parties 
to  the  suit  in  which  he  is  appointed,*  and  the  person  who 
has  the  title  to  the  property  must  be  deemed  to  be  in  possession 
during  the  custody  of  the  court.*  If  therefore  a  trespasser 
has  been  in  possession  of  immoveable  property,  before  a  receiver, 
appointed  pending  a  suit,  displaces  him,  the  effect  of  such 
displacement  will  be  to  destroy  the  adverse  possession  of  the 
trespasser  and  revive  the  possession  of  the  party  who  ultimately 
turns  out  to  be  the  true  owner  and  entitled  to  possession  as 
such.'  But  the  mere  appointment  of  a  receiver  will  not  gene- 
rally suspend  the  operation  of  the  statute  of  limitation.* 

Now,  the  receiver  being  the  officer  of  the  court,  he  will  be     officer  of 
protected  and  assisted  by  it  in  the  due  discharge  of  the  proper 
duties  of  his   office,  and   anybody  who  disturbs  his  possession 
without  the  special  leave  of   the  court  shall  be  deemed  to  have 
committed  contempt."     The  court  will  define  his  powers   and 

'  High,  Bee.,  s.  1.  305,  317.  Wliere  a  receiver  is  appoint- 

'  Poresk  Nathr.  Omerto  Sauth  [l%S(i]  ed  of  the  property  of  insolvents,  the 

17  Cal.,  614,-616  (refg.  to  Wilkinson  v.  appointment  is  for  the  benefit  of  the 

Gangadhur,  supra,  as    the    "  leading  whole  body  of  creditors,  C.  P.  C,  s. 

ease"on'the  position   of  a   receiver  351;  Badal    Singh,    v.    Birch    [188S] 

in  this  country.)  15  Cal.,   762,  ;    764    Prov.    Ins.   Act, 

'  Beach,   Rec.,  s.  1 ;  Orr  v.  Muthiu  s.  20. 

[1893]  17  Mad.,  501,  503.  '  Tribhuwan    Sundar    v.   Srinaraln 

'  Woodroffe,  Bee.,  8-9 ;  Administra-  Singh  [1898]  20  All.,  341,  344. 

tor-Oeneral-v.  Premlall  Mullick  [1895]  '  Sarala  Sundari\.   Sarada  Prasad 

22  Oal.,  1015-6 ;  Bell  v.  Amer.  Protect-  [1904]  2  C.  L.  J.,  602. 

ive  League,  28  L.  R.  A.,  452;  1  Pome-  "  Kerr,  Bee,  161. 

roy,  JEq.  B.,  286.  '  Angel  v.  Smith  [1804]  9   Ves.,  335 ; 

'  Orr    V.    Mulhia,    supra;   Kartick  Doulat     Koer     v.    liameswari    Kitar 

V.  Podmanund  [1885]  11  Cal.,   496,498;  [1899]  26  Cal.,  625,  629.    C/.   Sassoon 

Prem  Lall  'Mullick  v.   Sumbhoo  Nuth  v.  Moosaji  [1911]  9   1.  C,  485.  24  Hals- 

Boy    [1895]  22  Oal.,  960,  973  ;    Jagat  bury  p.  384. 
Tariniv.  Naba  Gopal  [1907]  34   Cal., 


court. 


menc. 
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prescribe  his  duties,  and  since  he  is  a  servant  of  the  court,  and 
not  of  the  parties,  it  will  be  a  contempt  of  court  on  the  part 
of  any  of  the  latter  to  enter  into  an  agreement  with  the  receiver 
restricting  and  controlling  such  powers.'  But  as  he  is  such  an 
officer,  even  a  stranger  can  bring  to  the  court's  notice  any  act 
the  receiver  is  about  to  commit  in  excess  of  his  authority,  and 
the  court  has  inherent  power  to  review  the  latter's  conduct  and 
to  make  an  appropriate  order,  so  that  the  stranger  may  not  be 
prejudiced  by  an  unlawful  act  of  its  own  officer,  and  for  this 
purpose  may  hold  a  summary  enquiry.^ 
Appoint-  The  court,  as  a  general  rule,  appoints  a   person  as   receiver 

who  is  wholly  disinterested^  in  the  subject-matter  of  the  suit, 
and  does  not  occupy  a  relation  of  trust  to  the  property  in 
dispute  The  reason  of  this  rule  is  that  the  court  is  exceedingly 
jealous  of  appointing  any  person  to  a  receivership  whose  duty  it 
would  otherwise  be  to  watch  the  proceedings  of  the  receiver  or 
to  call  him  to  an  account  for  his  management.*  It  is  only  in 
very  special  cases,  where  the  benefit  of  the  estate  so  requires  or 
all  the  parties  to  the  cause  consent,  that  an  exception  will  be 
admitted  to  the  above  rule.^  Residence  at  a  great  distance  from 
the  property  which  is  to  be  subject  to  the  receiver's  manage- 
ment and  control,  while  not  regarded  as  an  absolute  disquali- 
fication for  the  office,  is  an  important  circumstance  to  be  taken 
into  consideration;  and  when  a  non-resident  is  appointed  receiver, 
there  must  be  adequate  guarantee  that  he  will  be  subject  to  the 
effective  control  of  the  court.^  Except  in  emergent  cases  and 
where  the  appointment  is  for  short  periods  only,'  every  receiver 
shall  give  such  security,  as  the  court  thinks  fit,  duly  to   account 


^  Manick  Lai  Seal  V.  Surrat  Coomary  'Kerr,    Bee.,    122.     Where  such  an 

[18951  22   Cal.,  648,   656.  0/.   Prokasii  exception  is  made,  the  party  or  person 

V.    Adjam    [1903]    30    Cal.,   696.     Cf.  interested  or  trustee  appointed    re- 

Fazhir  v.  Anath    [1911]    16   0.  W.  N.,  ceiver  does    not  generally    get  any 

114     (agreement      interfering     with  remuneration.      Re      Blgnell,     [1892] 

work  of  receiver  opposed  to  public  1  Ch.,   59.    But  a  party   should  not 

policy.)  ordinarily    be    appointed,     Kali    v. 

'flanses^iin-v.  Ro&)iai[t91S]18C,  W,  Bachhan    [1913]    17    C.  W.  N.,    974; 

N.,  366.  Suprasanna     v.     Upendra     [1913]   18 

"  A  party  interested  may  beappoint-  C.  L.  J.  63S. 

ed  because  of  special   knowledge   or  '  Kali  v.  Bachhan,  supra, 

aptitude,  Gibbs  v.  David    [1875]   L.  R.  '  Taylor  v.  Ecke.rsley  [1876]  2  Ch.  D., 

20Eq.,  373;  BeMafctrts[l801]lCh.,133.  302  [1877]  5  Ch.  D.,  741. 

'  Woodroffe,  Bee,  46. 
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for   what  he   shall   receive   in   respect   of   the  property.'      As 
against  parties  to  the  suit,  the  receiver's  status  as  such   is   com- 
plete from  the  date  of  the  order  for  the  appointment,^  and  they 
may  be  immediately   restrained  from   touching  the   property  ;' 
but  as  against  outsiders,  the  appointment  is  not  perfected  till  the 
security  required  to  be  given  has  be6n  completed.*  The  appoint-     Effect  of 
ment  of  a  receiver  operates  as  an  injunction  against  the  parties, 
their  agents  and  persons  claiming  under  them,  restraining  them 
from  interfering  with  the  possession  of  the  receiver,   except  by 
permission  of  the  court.*    There  can  be  no   transfer,  thereforf, 
without  leave  of  the  court,  of  an  estate  or   anything  that   apper- 
tains to   it,   when   the   estate    is    vested   in    a    receiver    duly 
appointed,^  nor   any  proceeding  by  way  of   attachment  thereof, 
at  the  instance  of  a  judgment-creditor.'     A  magistrate,  in  a  pro- 
ceeding andei-  section  145,  Criminal   Procedure  Code,  has  no 
jurisdiction    to    interfere   with   a    receiver   in   respect   of  his 
possession  of  the  estate,  without  the  sanction  of  the  civil  court 
which  appointed  him,   and  cannot   make   him  a   party   to   the 
proceeding.^     But  the   possession   of    the   receiver    is   subject 
to  all   valid  and   existing  liens  upon   the  property  at   the  time     subsisting 
of  his  appointment.^    A  lien,  previously  acquired   in  good  faith,      liens, 
will  not  therefore  be,  divested,   nor  the   rights   of   the   parties 
,  to  a  pending  action  be  interfered  with  by  the  appointment  of  a 
receiver  in  another  suit.'"     The  appointment  does  not  affect  any 

•  C.  p.  C,  s.  503  (e) ;  Act  V  of  1908,  difference  between  property  under 
Sch.  i,  Or.  40,  r.  3.  For  forms,  see  attachment  and  in  custody  of  re- 
ibid,  Ap.  F.,  nos.  6-7.  ceiver  indicated). 

^  Lloyd  V.  Jtfasou  [1827J   2   M.  &  C,  '  GangaDasv.  Yakuh   Alt,  [1899]  27 

487;   Be  Birt  [1883]  22   Ch.  D.,  604;  Cal.,  670,  673 ;  4sfitoti  v.  Madhabmoni 

Re  Clarke  [1898]   1  Oh.,  339.    In  case  [1910]  11  C.  L.  J.,  489. 

of    personalty,    giving     of    security  '  Jogewdro  v.  Debendro  [1898]  26  Cal., 

may  be  condition  precedent,  Bidoitt  127,  129 ;  Ka?m  v.  Ali  Muhomed  [1892] 

y.  Fowler  [1904]  1  Oh.,  658,   662,   affd.  16  Bom.,  577;   Hem  Chunder  v.   Pran 

2  Oh.,  93.  Kristo  [1876]  1  Cal.,  403. 

3  Defries  v.  Creed  [1865]  34   L.   J.,  =  Dunne  v.  Chandra  Kissore  [1902] 

Ch.,  607.  30  Cal.,  593. 

*  Edwards  v.  Edivards  [1875]  2  Ch.  °  1  Pomeroy,  Eq.  B.,  s.  155 ;  Alderson, 
D.,  291,  296.  Cf.  Srinivas  v.  Kesho  Bee  s.  313,  Property  in  receiver's 
[1911]  14  C.  L.  J.,  489.  In  America  hands  can  be  sold  in  execution 
it  has  been  held  that  upon  filing  of  of  a  mortgage  decree,  but  not  a 
the  security  bond,  the  receiver's  money  decree,  Jogendro  v.  Deben- 
title  relates  back  to  the  date  of  the  dro,  supra.  The  court  has  power, 
appointment,  High,  Rec,  s.  12 1  A.  in     exceptional     circumstances,     to 

'  Md.  Zohuruddeen  v.  Md.  Noorood-  create  even  prior  liers,  Kneeland  v. 

deen  [1893]  21  Cal.,  85,  91   (effect  of  American  Latin  Co.  [1889]  136  U.  S.,  89. 

s.   272,    0.  P.  C,     considered,     and  1°  Be  Ind.  Coope  &  Co.  [1911]  2  Ch. 
71 


562 


SPECIFIC   RELIEF. 


Suits 

against 

receivers. 


rights  previously  acquired  bj'  third  persons.'  If  at  the  time  of 
the  appointment,  therefore,  a  party  claiming  a  right  in  the  same 
subject-matter  under  a  title  paramount  to  that  under  which  the 
appointment  is  made,  is  in  possession  of  the  right  which  he 
claims,  his  possession  "and  exercise  of  this  right  cannot  be  dis- 
turbed by  the  receiver  ;^  but  if  the  claimant  is  out  of  possession, 
he'  must  apply  to  the  court  before  he  institutes  any  legal 
proceedings  affepting  the  possession  which  the  receiver  has 
acquired,^  even  though  the  receiver  has  been  appointed  without 
prejudice  to  the  rights  of  persons  having  prior  charges.*  Where 
such  a  prior  charge-holder  or  encumbrancer  has,  however, 
already  taken  possession,  he  may  enforce  such  rights  as  he  has 
without  being  guilty  of  contempt.* 

To  preclude  the  possibility  of  contempt,  and  yet  not  to 
prevent,  the  agitation  of  all  just  causes  of  action  in  respect  of 
thfe  property  in  its  custody,  a  court,  while  generally  requiring 
all  those  who  desire  to  sue  the  receiver  it  has  appointed  to 
obtain  first  its  leave  for  the  purpose,^  will  not,  as  a  rule,  refuse 
liberty  in  any  c^se  to  try  the  right  claimed  against  its  re- 
ceiver, unless  it  is  perfectly  clear  that  there  is  no  foundation 
for  the  claim.'  If  an  action  is  instituted  without  such  leave, 
the  proceedin'gs  therein  may  be  restrained  by  injunction,  or 
stayed-,  or  even  set  aside  on  motion.^  A  receiver  cannot, 
be  made  a  party  to  any  suit  or  proceeding,  it  has  been  said, 
without  the  leave  of  the  court  appointing  him.°_  But  the 
absence   of  leave  to  sue  does  not  appear  to   be   a   jurisdictional 


223, 226.  Kerr,  Rec,  161.  Wilson  v.  Wil- 
son, 1  Barb.  Ch.,  592.  Distinguish  Jotin- 
dra  V.  Harfaras  [1910]  U  C'.W.  N.,  653. 

'  Mahomad  v  Panchapakesa  [1912] 
35  Mad.,  578. 

2  Evelyn  v.  Lewis  [1844]  3  Hare,  472  ; 
Bryant  y.  BiiU,p87»]  10  Ch.  n,,  155. 

'  Evelyn  v.  Lewis,  supra,  475. 

'  Bryan  v.  Oormick  [1788]  1  Cox.,  422. 

'  Underhay  v.  Read  [1888]  20  Q.  R 
n.,  209. 

'  Miller  v.  Bam  Ranjan  Chakravar'ti 
[1884]  10  Cal.,  1014.  This  was  ques- 
tioned in  Hari  >Pa.s  Kundu  v.  Macgre- 
gor  [1891]  18  Cal.,  477,  481,  and  the 
extreme  view  taken  in  Pramatha  Nath 
V.  Khetra  Nath  [1904]  32  Cal.,  270  has 
been  rejected  in  later  cases,  Banku  v. 
Harendra  [1910J,15  C.  W.  N.,  54 ;  Maha- 


raja oj  Burdivan  v.  A^mrva  [1911],  ibid, 
872  ;  Harat  v.  Apurva,  ibid,  925  ;  Sut- 
ya  Kripal  v.  Satya  Bhupal  [1914]  18 
C.  W.  N.  546,  Rodger  v.  Ashutosh 
[1902]  6  C.  W.  N.,  829. 

'  Rand  field  v.  Randfield   [1861]  3  De 
G.  P.  &  J.,  766.    , 

^  PramatlM  Nath  v.  Kheira  tiath 
supra.  Jotindra  v.  Sarfarae  [1910]  14 
C.  W.  N.,  653.  C/.  BaUluisar  v.  Burma 
B  &  T.  Co.  [1913]  17  1.  C,  916  (decree 
obtained  against  receiver  sued,  with- 
out leave,  set  aside.)  But  contempt 
should  be  brought  to  court's  notice 
immediately,  Satya  Kripal  v.  Satya 
Blinpal,  supra.  Cf.  Be  Maidstone  Pa^ 
lace  of  Varieties,  [1909]  2  ch.,  283. . 
^  "Finkv.  Chmdrfi  Kissora  [1903]  30 
Cal„  721,  Dunne  v.  OfMindra,  supra. 
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fact,'   and   if   a  special  case  be  made  out,  the  court  will  allow 
a  party  to  continue  an    action,   which   has   been  commenced 
without  leave.^  "The  question  always  is,"  says  Brewer,  J.,  "not 
one   of  jurisdiction,   but  of  contempt ;   that  the  ordinary  juris- 
diction of  other  courts  is  in  no  manner  taken  away  or  affected  by 
the  appointment  of   a   receiver  ;  that  while   the  court   making 
the  appointment  may  draw  to  itself  all   controversies  to  which 
the  receiver  is  a  party,   it  does  so  by  acting  directly   upon  the    • 
parties,  and  not  by  challenging  the  jurisdiction  of  the  other   tri- 
bunals ;   that  while  it  may   so  draw  to  itself  all  such  contro- 
versies, it  is  not  compelled  to  do  so,  and  that  not  doing   so   in 
any  particular  case,  the  mere  fact  of  the  appointment  constitutes 
no  plea  to   the   jurisdiction."'       Nor  will  a  court    shield   its 
receiver  against  actions  which    arise  out   of   his   wrong-doing, 
e.g.,  a  trespass  over  property   which  the   court's   order  did  not 
authorise   him   to  occupy,*  or  prosecutions  for  a  breach  of  the 
ordinary  criminal  law  of  the  country,   e.g.,  defamation.^    Such 
leave  does  not  seem  to  be  necessary  where  the   suit   is   founded 
upon  a   promissory    note    or   an   equitable  mortgage,   for   the 
property  in  the   receiver's  hands  may   not  be  affected  by   the 
decree  ;^  nor   where    alluviated  land   is   claimed-  as   reforma- 
tion on  its   original  site    by  persons   who  were   not  parties  to 
the  proceedings   in    which   a   receiver    was  appointed  of   such 
land.'     As   Sale,  J.,    explained  in  a  later   case  :'     "  If  there   is 
^ny   question  between   the  parties  entitled  to  property  in  the 
hands  of  a  receiver,  a  decree  in  a  suit   between   the   parties  can 
always  be   carried   out   against   such  property   or    any   share 
therein,  without  making  the  receiver  a  party  to  the  suit."     The 

'High,  Rec,  s.   254 A.;   1   Pomeroy,  257,  34  Cyc,  418. 

Eq„  R.,  6.  lit ;  Kwppuswamy  v.  Siippaii  '  Nagendra  v.    Jogendra  [1912]     15 

[1907]  30    Mad.,  505  (question  arose  I.  C,  491. 

under  Madras  Act  VIll  of  1865,  s.  85.)  "  "Woodroffe,  Rec,  89,  Seciis  -where  a 

'  Oower  V.  Benm  tt    [1864]  9   L.  T.,  decree  for  sale  is  made,  when  leave 

310:  4ston  V.  Herson  [1834]  2  M.&  K.,  to  take  possession  may  subsequently 

390,  397 ;  Banku  v.  Harendr.a,  supra ;  be  applied   for.    Chartered    Bank  v. 

Samt  V.  Apurva,  suprj(.  Cf.  Jotiiidra  Hxirish  Neogy  [1900]  5  0.  W.  N.,  xv. 

V.  Sarfaraz  [1910]  14  C,  W.    N.,  653  ;  '  Snttya  Banker  Ohosal  t.  Qolapmo- 

Satya  Ki'ipal  v.  Satya  Bhupal,  supra  ni  [1897]'  5   C.   W.  N.,   27.    Rodger  v. 

(suit  by  one  receiver  against  another.)  As^iitosJi,  supra. 

'  St.  Joseph  R.  11.  Oo.  v.    Smith,  19  '  Sarala    Dassi    v.    Bhuhan    Neogi 

Kan.,  225,  231.    See  also  per  Miller,  3.,  [1897]  unreported,    cited,  Woodroffe, 

Barton  v.  Barbour,  104  U.  S.,  126.  Rec,  90-1. 

In  re  Young,  7  Fed.,  855.    High,  § 
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receiver,  in  fact,  is  a  proper  and  necessary  party,  only  where 
property  in  his  hands  is  intended  to  be  affected  by  the  result 
of  the  litigation.^  But  even  then  it  has  been  doubted  whether 
it  is  necessary  or  desirable  always  to  allow  the  receiver  to  be 
sued  as  receiver,  Wallis,  J.,  rules  that,  where  any  right  is 
established  by  a  decree  in  the  suit  to  the  property  in  the  hands 
of  the  receiver,  then  the  person  in  whose  favour  the  right  is 
declared,  may  apply  to  the  court,  when  it  will  make  such 
order  as  is  proper  and  direct  the  receiver  to  satisfy  the  decree.^ 
Suit  by  re-  ^'^^'  ^^^  ^   receiver   sue  or   defend  an    action    without  the 

cjBviers.  authority  of  the  court  which  has  appointed  him.^      In  the  order 

of  appointment  power  may  be  given  in  express  terms,  authorising 
the  receiver  to  bring  suits.  But  such  power  will  be  strictly 
construed,^  and  the  receiver  will  be  restrained  from  indulging 
in  wide-spread  litigation  at  the  expense  of  others.  A  receiver 
has  no  vested  interest  in  his  appoinment  and  is  not  entitled  to 
litigate  for  the  profit  of  the  receivership.^  Where  a  receiver 
was  appointed  in  a  partition  suit  by  an  order  which,  inter  alia, 
empowered  him  to  let  and  set  the  immoveable  property  or  any 
part  thereof,  as  he  should  think  fit,  and  to  take  and  use  all 
such  lawful  and  equitable  means  and  remedies  for  recovering, 
realising  and  obtaining  payment  of  the  rents,  issues  and  profits 
of  the  said  immoveable  propei-ty  and  of  the  outstanding  debts 
and  claims  by  action,  suit  or  otherwise,  as  should  be  expedient, 
and-  the  receiver,  without  special  leave  of  the  court,  served  a 
notice  to  quit  on  tenants,  who  claimed  to  be  permanent  lessees, 
and  sued  to  eject  them  afterwards,  the  suit  was  held  unauthor- 
ised and  was  dismissed.^  The  receiver  has  to  follow  the  same 
procedure  which  ordinary  suitors  have,  and  if  he  fails  to 
show  an   appointment   duly   made  by  a   competent  court  and 

'  Jotindra    v.    Sarfaraz    [1910]    14  ment  cannot  operate    retrospective- 

C.  W.  N.,  653;    Banku    v.    Harendra  ly    and    authorise     suit    previously 

[1910]  15  C.  W.  N„  54  brought). 

'  Admr.-Oenl.    v.    Dasai,    [1911]    9  '  Kerr,  Rec,,  237  ;   Ex  parte  Cooper 

M.  h.  T.,  300.      Re  Dunn,  Brinklow  v.  [1877]  6  Ch.  n.,  255. 

Singleton  [1904]  1  Ch.  648.  «  Drohomoyi  Gupta  v.  Davis  [1887] 

'  Mahomed  v.   Pancliapahesa,  [1912]  14  Cal.,  323,  340-1.     Distinguish  Huri 

^5  Mad.,  578.  Ea.ss    Kundu  v.    Macgregor  [1891]  18 

■■  Benode  Moolterjee  v.  Raj  Naruin  Cal.   477  (monthly   tenancy  determin- 

JWittra  [1903]  30  Cal.,  699  (correction  able  by  notice  to  quit,  which  had  been 

of  error  uf  date  in  order  of  appoint-  duly  served),                                     ' 
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authority  from  that  court  to  prosecute  the  action/  an  unauthorised 
suit  as  an  abuse  of  power  will  be  restrained,  upon  the  applica- 
tion of  the  defendant.^  As  a  general  rule,  all  rights  of 
action  which  belong  to  the  party  whose  property  is  made 
over  to  a  receiver  are  transferred  to  the  latter  by  virtue 
of  his  appointment,'  but  no  greater  rights  or  advantages.'^ 
And,  unless  an  independent  cause  of  action  has  accrued  to 
the  receiver,  he  must  (according  to  the  older  precedents) 
sue  not  in  his  own  name,  but  in  that  of  the  parties  whose 
estate  he  holds.^  But  this  rule  does  not  seem  to  be  rigidly 
enforced  now  in  England*  and  America,'  and  there  is  an  old 
Calcutta  case  in  which  the  use  of  the  receiver's  name  was  held 
to  be  an  error  of  form  only.^  It  is  such  a  convenience  to 
suitors  for  the  receiver  to  sue  in  his  own  name,  and  may  often 
save  so  much  time,  trouble  and  expense,  that  the  court  will 
authorise  him  generally  to  do  so.^  It  may  also  happen  that 
matters  arise  out  of  the  receiver's  possession  which  are  such  as 
to  render  it  necessary  for  him  to  sue  personally  in  regard  to 
them,  that  is,  such  as  it  would  be  wrong  for  any  of  the  parties 
themselves  to  sue,  e.g.,  where  tenants  have  attorned  to  him,  or 
he  has  let  property  in  his  own  name,  and  in  such  cases  the 
receiver    will,  of    course,   bring    the    suit    personally    as    the 

'  Diiinonauth  v.  Hogg  [1863]  2  Hay,  '  Wilkinson  v.  Gungadhnr  [1871]    6 

395,  399,   seems   to  recognise  a  pre-  B.  L.  K,  486,  490. 

sumption    in  favour    of    a    receiver-  '  Paterson  v     Gas  Light    Co.  [1896] 

plaintiff's  authority,  vifhich  is  not  easy  2  Cli.,  476. 

to  justify.    0/.  Woodrofle,  Rec.  241,  «.  '  A    receiver,  by  virtue  of  his  ap- 

In  JagatTarmi  Y.  Naba  Oopal  [1907]  pointment,  is  a  qjiasi  assignee  invest- 

34  Cal.,  3(J5,  a  suit  instituted  by  re-  ed  with  title  to  such  an  extent  at 

ceiver  temporarily  appointed  by  Sub-  least  as  will  enable  him  to  sue  in  his 

ordinate  Judge  before     sanction   by  offlcial  character.  Beach,  Bee,  s.  689  ; 

District  Judge,  was  held  good.  Alderson,  Uec,  ss.  558, 562. 

2  Beach,  Bee  ,  ss.  665,  693.  '  Juggannath  Pershad  \.  Hogg  [1869] 

3  Askton  V.  Madhabmoni  [1910]  12W.  R.  117.  See  also  Fink  \.  Buldeo 
14  C.  W.  N.,  560  (order  absolute  on  Dass  [1898]  26  Cal.  715.  Of.  Jagat  Tari- 
decree  nisi  for  foreclosure).  Bhttban-  ni  v.  A'aia  Gopal  [1907]  34  Cal.,  305 
eshwari  V.  Ajodhya  [1911)  11  I.  C„  102,  '  Fink  v.  Maharai  Bahadur  [1898]  25 
(decree  for  rent  obtained  by  owner,  Cal.,  642.  A  receiver,  when  empow- 
set  aside  on  review  by  receiver).  ered    to    sue,    is    clothed   distinctly 

■*  The  receiver  cannot  maintain  an  with  an  interest  in  regard  to  the  sub- 
action  upon  a  note  or  obligation  run-  ject  of  the  litigation,  and,  if  pending 
ning  to  the  original  party  which  he  civil  proceedings  instituted  by  him, 
himself  could  not  have  maintained,  he  is  replaced  by  another,  the  latter 
WiUinms  v.  Btibcoci,  25  Barb.,  109;  BeU  should  be  made  a  party.  Ailtila  Para- 
•v.Shibley,  33  Barb.,  610.  Defence  of  desi  y.  Dhelh  Jagannadha  Boiv  [1904] 
set-off  allowed,  Subramanian  v,  28  Mad,,  157, 
Muthuswami  11907]  17  M.  L.  J.  R.,  481. 
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plaintiff.^  Id  regard  to  applications  in  respect  of  the  estate,  too,: 
the  practice  at  one  .time  was  that  the  receiver  should  not  make 
them  himself,  but  get  them  made  by  the  persons  beneficially 
entitled.^  But  this  practice  also  seems  now  to  have  become 
relaxed.^  When  an  action  is  brought  against  a  receiver,  it  is- 
for  the  coiirt  which  appointed  him  to  decide  if  he  should  enter 
a  defence,  though  where  the  receiver  acts  in  the  interest  of 
the  estate,  and  is  successful,  he  is  generally  entitled  to  charge 
the  expenses  in  his  accounts.''  Some  discretion  may  be  allowed 
to  him  in  emergent  cases,*  and  even  where  the  receiver  fails 
in  a  suit  instituted  by  him,  if  he  appears  to  have  acted  bond 
fide  in  the  best  interests  of  the  estate,"  the  costs  decreed  against 
him  may,  as  between  himself  and  the  estate,  be  allowed  out  of 
funds  which  are  or  likely  to  be,  in  his  hands.^ 

The  authority  of  a  receiver,  as  you  have  seen,  flows  from 
the  court ;  he  ought,  therefore,  in  all  cases  to  act  under  a  special 
order  obtained  from  the  court.'  His  discretion  is  limited,  and 
he  must  exercise  it,  subject  to  the  control  and  approval  of  the 
court  whose  minister  he  is.^  Not  only  is  he  entitled  to  apply 
for  instructions  to  the  court,  but  in  all  important  matters,  in 
all  cases  of  doubt  and  of  conflicting  interests  and  claims,  he  is 
bound  to  apply  for  and  obtain  the  direction  of  the  judge  who 
appoints  him.'  A  receiver  may  employ  agents  to  assist  him,^° 
but  he  cannot  delegate  or  entrust  to  another  the  duties  which 
lie  directly  on  him  to  perform,  and  if  he  does  so,  and  there  is 
loss  to  the  estate,  he  must  make  it   good."     The   position  of  a 


^  Wilkinson  v.  Oangadhur,  supra, 
491 

2  Ibid,  488. 

=  Kerr,  Bee.,  219-20;  WoOdroffe,  ib., 
249.  Receiver  may  move  for  contempt, 
Grey  v.  Woogra  Mohuii  [1901]  28  Cal., 
790. 

'  Anon.  [1801]  6  Ves.,  287.  BHstowe 
V.  Needham  [1847]  2  Pli.,  190,  191 ;  Re 
Dunn  [1904]  1  Ch.,  648 

'  Suits  for  injunction  to  restrain 
waste  liave  been  allowed  to  be  insti- 
tuted without  previous  leave,  Nangle 
V.  Fingal,  1  Hog.,  142  ;  Dorman  v.  Dor- 
man,  B  Ir.  Eq.  R,,  385  •  and  prompt 
action  for  getting  in  personal  assets 
may  be  necessary  in  partnership  and 
other  cases.     As  to  a,  receiver's  right 


of  appeal,  see  Bosivorth  v.  Terminal 
R.Assn.,  174  U.  S.,  182 ;  1  Pomeroy, 
Eg.  B,  s.  178. 

°  Seton,  Judgments,  442 ;  King  v. 
Clmru  Mittra  (unreported),  Wood- 
roffe.  Bee,  239-40. 

'  Kerr,  Bee,  210. 

"  Such  approval  may  be  counted 
upon  where  the  receiver  acts  bond 
flde  for  the  benefit  of  the  parties  in 
interest.  Beach,  Bee,  s.  256. 

°  Balai  Narayan  v.  Bamcliandra 
Govind  [1894]  19  Bom..  660,  662.  Of. 
Be  Tirathdas  [1913]  19  I.  C,  920  (case 
under  Act  III  of  1907). 

"^ V.  Lindsey  [1808]  15  Ves.,  91. 

"  Bala/iy.  Ramclumdra ,  supra. 
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receiver  is  one  of  confidence/ and  he  has  no  right  to  mix  up 
with  his  delegated  authority  another  person  who  is  a  total 
stranger  to  the  court.^ 

The  court  appointing  a  receiver  may,  by  order,  if  need  Taking  of 
be,  remove  the  person  in  whose  possession  or  custody  the  possession 
property  may  be  from  the  possession  or  custody  thereof,  receivers. 
Unless  he  is  a  stranger  to  the  suit,  with  rights  dating 
prior  to  the  appointment  of  the  receiver  ^),  and  commit  the 
same  to,  the  custody  or  management  of  such  receiver.'' 
The  appointing  of  a  receiver  is  not,  in  every  case,  a 
turning  of  the  party  out  of  possession^  ;  much  will  depend 
upon  the  nature  of  the  property  in  question.  If  it  is  in  posses- 
sion of  tenants,  e.g.,  they  will  not,  as  a  rule,  be  disturbed. 
A  receiver  of  land,  it  has  been  said,  never  takes  actual  posses- 
sion, he  only  receives  the  rent ;  and  he  receives  rents  and  profits 
not  by  virtue  of  an  estate  or  title  vested  in  him,  but  he  collects 
them  merely  as  an  officer  of  the  court,  upon  the  title  of  some 
persons  who  are  parties  to  the  action.^  So,  in  cases  of  disputes 
relating  to  public  institutions  or  corporations  and  private 
partnerships,  a  receiver  will  seldom  have  anything  to  do  with 
the  actual  management,  and  the  existing  office-bearers  will 
be  retained.'  Partnership  books  and  papers  need  not  be 
delivered,  so  long  as  the  receiver  has  free  access  to  them  and 
their  removal  is  likely  to  cause  inconvenience  to  the  business.^ 
In  a  suit  between  joint  farmers  of  ferries  in  India,  a  receiver  of 
tolls  ndight  be  appointed,  without  interfering  with  the  posses- 
sion or  management  of  the  ferries.^  Where  a  receiver  is 
appointed  of  foreign  property,  he  is  not  put  in  possession  by 
the  mere  order  of  the  court.     Something   else  has  to  be  done, 

'The    purchase,    therefore,    by  a  "  Sharp  v.  Carter  [1735]  3  P.    Wms., 

receiver  in  insolvency  of  property  be-  375,379.                                  ,          ,       ' 

longing  to  the  insolvent's  estate  is  °  to  parte  Evans    [1880]  13  Ch.  D., 

irregular  and  may  not  be    sanctioned  255;   Vine  v.  Baieigifi  [1883]  24  Ch.  D  , 

by  court,  Bam  Komal  v.  Bank  of  Ben-  243.     Cf.  Barendru  v.    Abinash  [1910] 

^ai  [1900]    5   C.  W.  N.,  91.  Nugent  v.  7  I.  C,  761    (s.  16,  Act  VIll  of  1885y 

iSugent,  [1907]  76  L.  J.,  Qh.,  614.  B.  C.) 

^  Salwayv.Salioaij[183\.]  2R.&M.,  '  De   Winton    v.   Brecon   [1859]     26 

215,  219 ;    Woodroffe,  fiec,  210.  Beav.,    53!1 ;    Const  v.     HorWs   [1824] 

'  0.  P.  C,  8oh.  i,  Or."  40,    r   I.  Bam  T.  &  R.,  496,    517.    But  see   Reid  v. 

Lochan  Sircar  v.  Hogg  [1868]  10   W.  Explosiues  Go.    [1887]  19  Q.  B.  D.,  264. 

R.,  430.  '  '"  Darie  v.  John  [1824]  McOlel.,    206. 

:  *  Mahomad  v  Panchapakesa   [1912]  '  Oollett,  5th.  ed,  328. 

35  Mad.,  578.  . 
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and  until  that  has  been  done  in  accordance  with  the  foreign  law, 
no  person,  not  a  party  to  the  suit,  who  takes  proceedings  in  the 
foreign  country,  is  guilty  of  a  contempt,  either  on  the  ground  of 
interfering  with  the  receiver's  possession  or  otherwise.'  But  it  is 
both  the  receiver's  power  and  duty  to  take  possession  of  the  pro- 
perty, whether  moveable^  or  immoveable,  over  which  he  is  ap- 
pointed,^ and  he  will  be  entitled  to  any  accretion  thereto  also.'' 
The  Court  shall  not,  however,  remove-  from  the  possession  or 
custody  of  property  under  attachment  any  person  whom  the 
parties  to  the  suit,  or  some  or  one  of  them,  have  or  has  not  a 
present  right  so  to  remove.^  This  proviso  is  apparently  intended 
to  protect  a  person  other  than  the  parties  to  the  suit,^  e.g.,  a 
tenant  holding  for  a  term  ;  his  possession  cannot  be  disturbed.' 
The  court  may,  next,  by  order,  grant toits  receiver  all  such 
Powers  of  powers  as  to  bringing  and  defending  suits,  and  for  the  realization, 
be''deflned°  management,  protection,  preservation  and  improvement  of  the 
by  court.  property,  the  collection  of  the  rents  and  profits  thereof,  the 
application  and  disposal  of  such  rents  and  profits,  and  the 
execution  of  instruments  in  writing,  as  the  owner  himself  has, 
or  such  of  those  powers  as  the  court  thinks  fit.^  Here  the  court 
has  a  salutary  discretion  to  exercise,  for  very  large  indeed  are 
the  powers  which  by  law  may  be  conferred  upon  a  receiver, 
and  if  suitable  restrictions  be  not  imposed  with  reference  to  the 
nature  of  the  property  and  the  specified  or  expected  term 
of  the  appointment  in  each  individual  case,  much  harm 
may  be  done.  For  the  receiver  himself  and  the  persons 
dealing  with  him  will  look  only  at  the  order  of  appoint- 
ment, and  if  it  simply  copies  out  clause  (d)  rule  1  (1),  Order 
40,  Code  of  Civil  Procedure,  the  true  owner,  when  he  eventually 
gets  possession  after  a  judicial  determination  of  his  right  and 
title,  may   find  his   estate  to  be  in    a  condition  totally  different 

'  Maudslay     v.  Mandrlay    Sons  &  '  Saiya  Narayan  v.    KesifiiiboW  [1914] 

Field  [1900]  t  Oh.,  602.  18  0.  W.  N.,  537. 

^  No    succession    certificate    Is  re-  '  Collett,  5th.  ed.  329. 

quired,  Harihar  v.     Barendra   [1910]  *  0.  P.  C,  s.  503  (d),  Act  V  of    1908, 

12  C.  L.  J.,  252.  Sch.  i,  Or.  40,  r.  1  (i;  (d).  The  parties 

'  Woodroffe,  Rec.,  211.  themselves  have  no  power  to  dictate 

"  Madhu  V.  Sabar  [1910]  14  C.  W.  N.,  the  taking  or  defending  the  proceed- 

681.  ings  Viola  v.  Anglo-American  Co.,  [1912] 

'  0.  P.  C,  Sch.  i,  or.  40,  r.  1  (2).  2  eh.  305. 
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from  what  it  was,  and  he  wished  it  to  be  in,  and  subject  to  a 
number  of  contractual  burdens  which  he  thoroughly  dislikes,- 
but  which  he  cannot  get  rid  of,  as  the  results  of  bovd  fide 
transactions  which  the  receiver  thought  fit  and  proper  to  enter- 
into.^  Our  courts  therefore  generally  exercise  a  wise  discretion' 
by  specifying  and  limiting  the  powers  which  thej'  think  fit  to' 
grant  to  a  receiver  in  any  particular  case,  and  in  this  matter 
English  precedents,  are  likely  to  be  found  suggestive.  A  court, 
no  doubt,  if  it  can  appoint  a  receiver,  has  ample  power  to  pro- 
vide for  the  management  of  the  property  ;  it  can  deal  with  it 
when  under  its  control,  just  as  completely  as  the  owner  of  the 
property  himself  can  deal  with  it.^  But  it  is  desirable  that 
when  the  court  appoints  a  receiver,  it  should  delegate  to  him 
only  such  powers  as  are  necessary  and.  see  that  even  these  are 
exercised  under  its  supervision  and  control.  If  a  receiver,  e.g., 
is  to  be  authorised  to  let  land  or  houses,  it  should  be  only  Jor 
a  short  term  ;  if  he  is  to  be  authorised  to -make  improvements 
or  repairs,  the  amount  of  the  outlay  permissible  should  not  be 
large ;  and  no  transgression  of  authority  should  be,  as  a  rule, 
permitted,  even  on  pretence  of  benefit  to  the  estate.^  In  the 
Calcutta  High  Court  ordinarily  a  receiver  is  appointed,  with 
power  to  get  in  and  collect  the  outstanding  debts  and  claims,  HighCourt 
and  with  all  powers  provided  for  in  Order  40,  rule  1  (1),  clause 
(d)  of  the  Code,  except  that  he  jnust  not,  without  the  leave  of 
the  court,  (i)  grant  leases  for  a  term  exceeding  three  years,  (ii) 
bring  suits  in  a  District   Judge's   Court,  except   suits  for  rent, 

The  parties    themselves  have     no  of  ib  ;  or  he  may  be  burdened  with  an 

power  to  dictate  the   taking    or  de-  elaborate    house  and   gardens  quite, 

fending   the    proceedings,    Viola    v.  unfitted  to  his  wants.-wishes  or  means ; 

^iigio-Amer.  Co.  [1912]  2  Ch.,  305.  as  the   old  phrase  goes,   he  may  find 

'    "For  example,    a   receiver  may  himself  improved  out  of  his  estate.'" 

consider  that  it  is   desirable   for  the  CoUett,  5th.  ed.  29. 

improvement  of  an  estate— as  indeed  *    Poresh    A'atfi    v    Omerto    Nauth 

it  very  well  may  be— to  grant  buil'd-  [1890]  17  Cal.,  614,  615.    Where  there 

Ing  or  mining  leases  for  99  years  or  was  a  claim  to   cabs,  horses,  etc.,  of  a, 

any  other  long  term  ;  or  he  may  fancy  cabman  taken  in'  execution  pending 

that  it  will  be  jjroper  to  apply  and  an  interpleader  spit,  a  receiver  was 

dispose  of  all  the  rents  and  profits  in  appointed    insteia    of    a  sale  being 

some  ornamental  improvements,  some  ordered,  as  otherwise  the  business  as 

impensce  voliiptuosce,  as  L.C.  Campbell  a  going  concern    would    have  ,  been 

once  called   them  ;   and  then,  when  ruined,   Hotvell    v  Dotuson    [1884]   18 

the  true  owner  at  last  comes  into  his  Q.  B.  n  ,  67. 

right,  he  may   find  his  estate  built  '  Oonesh  Chuiider  v.   Troyluchonath 

aver,  or  mined  under,  in    a  manner  [1887]    unreported,    Woodroffe,    Bee., 

that  utterly  mars  all  his  enjoyment  219. 
72 


Calcutta 


practice. 
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(iii)  institute  an  appeal  in  any  court  (except  from  a  decree  in  a 
rent  suit),  when  the  value  of  the  appeal  is  over  Rs.  1,000,  or  (iv) 
expend  in  the  repairs  of  any  pi'operty,  in  any  period  of  two  years, 
more  than  half  of  the  nett  annual  rental  of  the  property  to  be 
repaired,  such  rental  being  calculated  at  the  amount  at  which 
the  property  to  be  repaired  vfould  let  when  in  a  fair  state  of 
repairs.' 
Lease.  A  receiver   must  let   to  the   best   advantage   and  obtain  the 

best  terms.^  But  he  cannot  raise  the  rents  on  slight  grounds 
or  turn  out  tenants,  without  the  leave  of  the  court  f  nor  issue 
notice  of  enchancement  against  tenants  ;*  nor  can  he  abate 
the  rents  or  forgive  the  tenants  their  arrears,  without  the 
consent  of  the  parties  beneficially  interested.^  His  power  to 
give  notices  to  quit  is  applicable  to  tenancies,  the  period  of 
which  may  expire  during  his  incumbency.*  A  tenant  directed 
to  pay  rent  to  the  receiver  must  attorn  to  him,'  and  thus  a 
tenancy  by  estoppel  between  the  tenant  and  the  receiver  may  be 
created.^  If  a  party  to  the  suit  is  left  in  possession  of  the 
premises  or  any  part  thereof,  an  occupation  rent  should  be 
fixed  for  him.^  A  receiver's  power  to  grant  leases  is  created 
simply  by  his  order  of  appointment,  which  binds  and  operates 
upon  the  estates  of  those  who  are  parties  to  that  order,  and 
against  whom  it  is  made,  but  does  not  affect  those  persons  who 
are  not  before  the  court,  though  they  may  be  purchasers  pendeiite 
lite.  The  receiver  should  not,  therefore,  of  his  own  authority 
be  allowed,  while  the  result  of  the  suit  is  yet  uncertain,  to  take 
upon  himself  to  grant  a  lease  to  operate  out  of  the  purchased 
estate,  and  in  effect,  defeat  it.'° 

In  England,  in  the  absence  of  express  authority,   receivers 

'  ■Woodroffe,  Rec,  205.  14  Cal.,  323. 

^  Wynne      v.       Lord      Neivborough  '■  Btnndon     v.     Brandon    [1821]     5 

[1790]  IVes.,  164.    An  executed  lease,  Madd.,  473. 

--«f  obtained  by   collusion,  can   be  set  "  But  this  will  not  apparently  enure 

aside  only  by  suit,  Kristii  CJitniiJra  v.  to  the  benefit  of  thetcue  owner,  if  he 

XHsta  iSafc)ta[1908],,12  C.W.  N.,  102S.  subsequently  seeks    So  distrain    for 

3  Wynne  v  Neu-borough,  supra  rent,  Evans   v.  Mathias  [1857]  26  L.  J., 

'  Khetter   Mohiin    v.    Wells   [1882]  Q.  B.,  309. 

8Cal.,  7l9.  '  Griffith  V.   Grifflt"  [1751]   2  Ves., 

'  Evans  v.  Taylor,  Sau.  &  So.,  681.  Sr.,  401. 

'  Kerr,  Rec,  20Q ;  Hurt  Dass  Kundu  ^'' Nilmadhnb  v.  Gillander  [1863]  2 

V.  Macgregor  [1891]  18  Cal.,  477.    His-  Sev.,  955,  967. 
tinguish    nrobomoyi  v  Davis    [1887] 
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have  been  allowed    to  spend  but  very   small  sums  over  improve-    Improve- 
ments  and   repairs.*     But  a   receiver  of   an  infant's  estate   has    pairs.' 
been  permitted,  at  bis  discretion,  to  repair    the  family   mansion 
and  continue  the  family  charities  and  accustomed  bounty  to  the 
poor.' 

A  receiver  may  sell  ^   or  pledge  the  estate  with  the  leave  of    Sale,  mort- 
1  11  1-1  gsgOi  loans, 

the  court  and  borrow  money,  whenever  it  may  become  necessary 

to  do  so,  either  to  save  the  estate*  or  to  manage  it  properly.^  Such 

loans  may  be  secured  upon  the  estate,^  and  even  where  a  receiver 

has  pledged  his  personal  credit,  he  is  entitled  to  look  to  the  estate 

assets  for  indemnity.'     Where,  under  the   order   of  the  court,  a 

receiver  had   "power   to  get   in  and    realise"   the   estate  of   a 

deceased  person,  the  Bombay  Court  held  that  he  had    authority 

to  sell  also.^     A  sale  by  tlie  receiver,  however,  will  not  operate 

in  derogation  of  the  rights  of  third  parties   and  take  away,   e.g., 

the  right  of  pre-emption  that  such  parties  may  liave  in  the  event 

of  a  private  sale  under  ordinary  circumstances  by  the  owner   of 

tlie  property  which  has  been  made  the  subject  of  receivership.^ 

A  contract  entered  into  by  a  receiver,  when  duly  authorised    Contracts. 

by  the   court,    is  a   contract   with  the  court,  and  is  constituted 

when  the  offer  of  the  party    desiring   to  contract  is  approved  by 

the  court.'"     The  court  lias  complete  power  to  enforce  summarily 

a  contract   made  by    it   when   managing   or   administering   an 

estate,    whatever    that   contract   may   be,    and    this  even  after 

'  Waters  v.   Taylor  [1708]   15   Ves  ,  [1894]  2  Ch  ,  205. 

10,  26.  He  has  -nider  powers  in  Ireland,  '  Burt  v.   Bull  [1895]   1  Q.  B.,  270 

Jackson     v.     Jackson  [1831]    2   Hog.  (receiver  signed  orders  as   'receiver 

2ii8.  and  manager  ').  American  courts  hold 

'  /n  re  Beddingtoii,  1  Moll.,  256   (no  that  where  a  receiver  in  the  course  of 

compulsory  provision  for  the  poor).  his  duty  has  entered  into  a  covenant 

°  A  sale   by  a  receiver,  under  the  or  executed  an    instrument,    remedy 

directions  of  the  court,  is  to  be  treat-  thereupon  must  be  sought  against  the 

edas  a  sale  by  the  court,  Mivatoon-  estate  of  which  he  is  receiver,  High, 

nessu  V.   Khatoonnessa  [1894]  21   Cal.,  Rec.  s.  272. 

481,  and  may  be  set  aside   by  applica-  '  liatmahtiix.  Abdoo!  [1904]  6  Bom. 

tion.  under  C.  P.  C,  Scb.  i,  Or.  21,  r.  90  h.  R.,  1140. 

Fatmahai  v.  Abdooi  [1904]  6  Bom.    L.  '  Kunhai  Lai  v.  Kalka  Prasad  [1905] 

R..,   1140  ;  Gora  Chand  v.  Mahhan  Lai  27  All.,  670. 

[1907]   11  C.  W.  N.,  489.  Of.  1  Pomeroy,  '°  Oraiie  v.  Brniicfeer  [1869]  17  "W.  R. 

%  B.,  s.  210.  Golam  v.   Fatima  [1911]  (Eng.,)   342,  887.    Contracts  made  by 

16  C.  W.  N.,  394.  parties  are  not  annulled  by  receiver's 
*  Poreshnath  v.  Omerto  Nanth  [1890]  appointment,  and  if  adopted  by  the 

17  Cal,,  614,  619.  latter,  may  be  enforced  against  him 
'  Mofeari  Bibi  v.  SJij/ama  Bibi  [1903]  personally,    he    Newdigate     OolUery 

7  C.W.iV.,  cclxviii,  SO.Cal.,  937.  Co.    Ltd.  [1912]  1   Oh.,  468,  474,   477 

"  Oreenwood    v.    Algesiras  By.  Co.      (0,  A.) 
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it  has  ceased  to  liiaiiage  the  estate,  by  reason,  e.g.,  6f  the 
suit  having  been  dismissed  before  the  contract  is  carried 
oiit.^  So,  where  a  cliarge  is  claimed  bj'  a 'stranger  to  the  suit 
upon  the  plaintiff's  share,  the  court  has  undoubted  jurisdic- 
tion to  order  its  receiver  to  make  a  payment  in  satisfaction  of 
"the  charge  out  of  that  share,  though,  as  a  rule,  such  order  will 
not  be  made,  unless  there  is  some  pressing  reason  for  it,  and 
the  court  can  see  that  the  parties  are  clearly  entitled.^  A 
receiver  may  also  be  directed  by  the  court  to  advance  money 
to  one  of  the  parties  to  the  suit  for  his  defence,  provisions  being 
ultimate] J'  made  for  such  advance  in  the  decree.'  Where  a 
receiver  is  authorised  to  pay  debts,  he  may  pay  an  instalment 
of  a  debt  and  thus  stop  limitation  from  running  ;*  and  where 
he  can  be  treated  as  the  agent  of  the  debtoran  acknowledgment 
of  a  subsisting  liability  by  him  may  give  a  fresh  start  of 
limitation  to  the  creditor.^ 

A  receiver  is  entitled  to  his  costs,  charges  and  expenses  pro- 
perly incurred  in  the  discharge  of  his  duties,^  or  in  extraordinary 
services  which  have  been  sanctioned  by  the  court.'  He  may 
claim  to  be  indemnified  for  such  costs,  charges  and  expenses 
out  of  the  estate,  and  his  claim  will  have  priority  over  nil  other 
charges,^  including  the  costs  of  the  action.^  The  court  may, 
by  the  order  of  appointment,  grant  to  a  receiver  such  fee  or 
commission  on  tlie  rents  and  profits  of  the  property  by  way 
of  remuneration,  as  it  thinks  fit, ^'' in  respect   of    wliich   he   may 


'  Suiendro  v.  Doorgasoondery  [1888] 
15  Cal.,  253. 

-Motivuliu  V.  Premvuhu  [1892]  16 
Bom.,  511. 

'Kuppusami  v.  liathnavelu  [1901] 
24  Mad.,  511. 

'Lelleyv.  Ford  [1899]  2  Ch.,  107; 
Chinnery  V.  Evans  [ISm]  ll  H.  L.  C, 
115  (interest  paid  by  receiver,  held 
'agent 'of  mortgagor  ■within  3  &  4 
Will.  IV.,  cap.  27,  s.  40).  Oontra,  when 
payment  unauthorised,  Whitley  v. 
Lowe  [1858]  25  Beav.,  421,  affd.  2  De 
G.  and  J.,  704.  Periasami  v.  Seeihii- 
rama  [1903]  27  Mad.,  243,  255. 

'T-oft\.  Stephenson  (1851)  1  I)e  G. 
M.  &  G.,  28,  40;  Mitra,  Lim.,  302. 
Payment  outside  court  by  receiver 
held  not  to  stop  limitation  running 
against  execution  of  decree,  Appa- 
sumi  V.  Jotha  [1899]  22  Mad.,  448. 


° Bahiji  v.  Rumchundra,  [1894]  19 
Bom.,  «60,  662.  Graham  v.  Noakes 
[1895)1011,66. 

"  Kerr,  Rec,  232,  sqq. 

'  IStrapp  v.  Bnll  [18&5]  2  Ch.,  1 
(claim  of  creditor  who  advanced 
money  under  order  making  repayment 
of  same  first  charge  on  assets). 

"  /  atten  v.  Wedgwood  Coal  Co. 
[1885]  28  Ch.  n.,  317.  Where  receiver 
advances  money  without  previous  au- 
thority, indemnity  contained  to  assets, 
kx  parte  Izard,  [1883]  23  Ch.  D.,  80. 

•'  C.  P.  C,  s.  503  (d)  ;  Act  V  of  1908, 
Seh.  i,  Or.  40,  r.  2.  Prokash  v.  Adluni 
[1903)  30  Cal.,  696.  The  commission 
generally  allowed  is  5  per  cent.,  but 
it  may  be  less  in  the  case  of  very 
large  estates,  Woodroffe,  Rec  ,  251 ; 
Day  v.  Croft  [1840]  2  Beav.,  488; 
Kerr,  Rec,  230. 
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claim  a  lieu,  and  ask  for  payment  next  after  the  costs  of 
realising  the  estate.  Sir  John  Romilly,  M.  R.,  said,  "  Where  a 
receiver  or  manager  is  appointed  by  the  court,  in  a  suit  pro- 
perly constituted,  such  manager  is  to  be  considered  as  appoint- 
ed on  behalf  of  all  persons  interested  in  the  property,  and  he 
is  entitled  to  his  ordinary  commission  and  allowance,  and  also 
to  a  lien  on  the  estate  as  against  all  persons  interested  in  it, 
for  the  balance,  whatever  it  may  be,  that  shall  be  found  to  be 
due  to  him  on  taking  his  account."'  A  receiver  may,  however, 
agree  not  to  take  any  salary,  and  if  he  is  a  trustee  or  a  party 
interested,  he  will  generally  have  to  act  without  remuneration.^ 

A  receiver,  as  an  officer  of  the  court,  will    be   protected   by  . 

the  court.  The  court,  therefore,  will  take  action  when  a  libel  byconrt. 
is  published  which  interferes  with  the  receiver,^  and  it  will 
see  that  he  is  paid  and  re-irnbursed.''  The  court  will  also  give 
effect  to  obligations  imposed  upon  the  estate  bj'  a  receiver 
acting  under  its  directions,  though  similar  obligations  created 
by  a  trustee  or  executor  under  ordinary  circumstances  may 
not  bind  the  estate.^ 

Coming  to  the  duties  and  liabilities  of  a  receiver  appointed 
1  1       f  1  •  •        •        1         1  1     11       •  ,      Duties  and 

by  a  court,  tue  nrst  thing  to  notice  is  that  he  shall  give   such    liabilities. 

security  (if  any)  as  the  court  thinks  fit,  duly  to  account  for  what 

he  shall   receive   in   respect  of   the  property.^      The  court,  as 

a  rule,  never  appoints   a   receiver  without  security,  unless  the 

parties  so  apply,  which  they  may  do  when  allowed,  of  their  own 

authority,  to  nominate  some  person  as  a  receiver.'     The  usual 

practice  is  to  require  the  receiver  selected  to  give  his  own  bond 

and  find  two  sureties  in  a  certain  amount.'     But  money  or  stock 

may  be  deposited,   and  there  may  be   cases   where   the   court 

'  Bertrand     v.    Duvies    [1862]     31  (receiver,     though    discharged,    not 

Beav.,  429,  436 ;  Moruu  v.  Mittu  liibee  compelled  to  make  over  property  till 

[1876]  2  Cal.,  70  ;  Prem   Lull  Mullick  his  lien  was  satisfied  or  provided  for 

v.Humbhoo  ^ath  Hoy  [1595]  22  Cal.,  by  sufficient  indemnity).  Gf.  Chandra 

960.      As  between  a  tenant  for  life  v.  Hari  [i911]   15  C.   L    J.  (accommo- 

and  a  remainderman,  the  expenses  of  dation  loan). 

a  receiver  will  be  paid  out  of  the  life-  '  Moliari  Bibi  v   Shiiama  Bibi  [1803] 

estate,.  Shore  v.   Hhore  [1859]  4  Dr.,  80  Cal.,  937. 
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•  C.  P.  C,  s.  503  (e) ;  Act  V  of  1908, 
ih.  i,  Or.  40,  r.  3(a). 
'  Manners  v.  Furze  [1 

"C.  P.  C,  Sch  iv,  foi 
'PVemi   Lall     v.     Sumbhoo,     supra       of  1908,  App.  F„  No.  7. 


'  Kerr,  Rec,  229,   235,   but  see    Re  Sch.  i.  Or.  40,  r.  3(a). 
Bighell  [1892]  lCh.,59.  'Manners  v.  Furze  [1847]  It  Beav 

'Helmore  v.    Smith  [1887]  35    Ch.,  30. 
D..449.  »C.  P.  C,  Sch  iv,  form  169;  Act  V 
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deems  the  security  of  the  receiver  alone  sufficient,  or  accepts  a 
larger  number  of  sureties  for  a  reduced  amount  each.^ 
Accounts.  The  receiver  shall  also  pass  his  accounts  at  such  periods 

and  in  such  form  as  the  court  directs,^  and  pay  the  balance  due 
from  him  thereon,  too,  as  the  court  directs.^  It  is  of  great 
importance  that  a  receiver  should  file  his  accounts  with  regu- 
lai'ity  and  promptitude,"*  and  irregularity  in  this  matter  is 
sometimes  visited  in  England  by  an  attachment  of  the  person 
of  the  receiver,  whereby  he  is  deprived  of  his  salary  and,  his 
accounts  being  taken  with  rests,  he  has  to  pay  interest  on  the 
balance  due.^  It  is  his  duty  to  keep  his  accounts,  and  vouchers 
in  such  condition  that  they  will  be  ready  for  examination  at 
any  time,  and  courts  are  disposed  to  hold  receivers  to  great 
strictness  in  the  matter  of  rendering  accounts  and  scrutinise 
them  in  the  presence  of  all  interested  parties.*  The  receiver  is 
responsible  for  all  properties  which  come  into  his  custody  or 
management,  and  he  is  responsible  not  only  for  actual  sums 
received  by  him,  but  for  those  which  might  have  been  received 
by  him  but  for  his  wilful  neglect  and  default.'  The  receiver 
should  take  the  necessary  steps  to  make  productive,  for  the 
benefit  of  the  estate  any  sums  received  by  him  which  are  large 
enough  to  be  laid  out,^  and  though  the  time  fixed  for  passing 
accounts  has  not  arrived,  yet  he  may  at  any  time  apply  to  the 
court  to  pay  in  moneys  in  his  liands.^  He  is  not  entitled  to 
credit  the  salaries  of  persons  appointed  by  him  in  excess  of  the 
sanction  allowed  by  the  court.  If  he  improperly  retains  any 
balance,  he  may  be  charged  interest  thereon  at  the  next  passing 
of  his    accounts.'"     A  receiver  has  been  held   to   occupy   the 


•Carlisle  V.    BerMey,     Ambl.,    599.  'C.  P.  C,  Sch.-i,  Or.  40,  r.  3(c). 

The  sureties  are  liable  for  the   same  '  Per  Trevelyan,  J.,  Goiiesh  Doss  v. 

principal  and  interest  as  the  receiver,  Troylucltonath      [1887],      unreported, 

not  only  for  sums  lost  by  the  latter's  Woodroffe,  Bee.,  260. 

misconduct  or  negligence,  but  also  ' Daviesy.Clracraft[l80  ]14Ves.,  143. 

for  costs  necessarily  caused  thereby,  '  Mohiniv.  Ham  Aoi-ain  [1911]  14  0. 

Maunsell  v.  Egun,  3  J.  &  Lat.,  251 ;    In  L.  J.,  445  (in  which  the  whole  question 

re  British  Power  Traction  and  Lighting  is  thoroughly  examined). 

Co.,  Halifax  Joint  Stcck  hunking  Co.  'Per  Sale,  J.,  Sattyo  Saiikar  Ghosal 

V.  liritish  Power  Traction  and  Lighting  v.  Golapmonee  [1900]  5  0.  W.  N.,  223. 

[Co.  1910]  2  Oh.  470.  «  Sliaiv  v.  Rhodes  [1826]  2  Russ.,  639. 

'  C.  P.  C.  Sch.  i,  Or.,  40,  r.  3(b).  Wood-  =Kerr,  Rec,  244. 

rofle,    Bee,    259-60.     For  accounts  in  i°TVWte v.  Lincoln  [1803]  8  Ves.,  363 

mortgage    suits,  see    Shamuldhun  v.  371.     Baroda  v.   Rashmani  [1915]  20 

Lakhimam  [1910]  13  O.L.  J.,  459.  0.  L.  J.,  113, 
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position  of  a  trustee,  and  if  he  has  received,  but  through  mistaite 
or  fraud,  not  accounted  for  any  moneys,  he  cannot  plead  limita- 
tion as  against  the  parties  interested  claiming  such  moneys, 
though  his  final  accounts  have  been  passed  and  the  recogni- 
sances vacated.' 

Every  receiver  appointed  by  a  court  shall  lastly  be  res-  Default  or 
ponsible  for  any  loss  occasioned  by  his  wilful  default  or  gross  negligence, 
negligence.'  He  is  bound  to  discharge  properly  the  trust 
confided  in  him,  and  cannot  make  out  of  it  any  emolument 
which  is  not  authorised.  He  should  invest  sums  in  bis  hands 
and  not  keep  them  at  his  disposal  and  appropriate  the  interest 
to  his  personal  use  ;^  and  if  he  is  put  in  possession  of  lease-holds, 
he  should  apply  the  sub-rents  piimarily  to  the  discharge  of  the 
head-rent  and  thus  protect  the  property.*  A  receiver  cannot 
become  a  tenant  of  any  part  of  the  property  he  holds  as  such, 
unless  the  parties  consent  to  such  tenancy  and  it  is  for 
the  benefit  of  the  estate.^  Ordinarily,  a  receiver  will  not  be 
given  leave  to  bid  at  a  sale  by  the  court  of  the  property  subject 
to  the  receivership,  nor,  without  the  special  leave  of  the  court, 
will  he  be  permitted  to  purchase,  either  directly  or  indirectly, 
in  the  name  of  a  trustee,  for  himself,  any  such  property  or 
interest  in  the  same.^ 

It  is  the  duty  of  the  receiver  to  preserve  and  protect  the  Responsibi- 
property  in  his  possession  to  the  best  of  his  ability.  He  should  '  ^  °*  °*''' 
therefore  take  as  much  care  of  it  as  a  piudent  owner  would  of 
his  own  property.  He  should  not  mix  up  the  trust  funds  with 
his  own  moneys,' and  if  there  is  a  loss  through  his  failure  to 
exercise  ordinary  diligence,  he  must  make  it  good  to  the  estate.^ 
Where  he  deposits  moneys  for  safe  custody  with  a  banker  in 
good  credit  to   be   placed   to   his   account   in    the  character  of 


•  Seagram  v.  Tuck  [1881]  18  Ch.  \).,  28  Beav.,  200  ;  Anderson  v.  AndSson,  9 
296.  Ir.  Ecj.  R.,  23.    But  as  to  leaye  to  bid, 

'  C.  P.  C,  s.  503  Qi) ;  Act.  V  of  1908,  see  Woodroffe,  Rec,  addenda,  ix  xi 

Scb.  i,  Or.  40,  r.  3  (d),  Kerr,  Rec,  222.  '  Wren  v.  Kirton  [1805]  11  Ves.,  377. 

'UicksY.  Bicks  [1744]  3  Atk.,  274;  'Re    Skirrels,    2     Hog.,    192.     But 

Shaw  V.  Rhodes,  [1826]  2  Rnss.,  539.  failure  to  realise  money  by    former 

'Balfe  V.  Blake,  1  Ir.  Ch.  R.  365.  receiver  does  not  justify  suit  against 

^ Stanmis  y.  French,   13  Ir.  Eq.  R,,  liim    by     present     receiver;     latter 

161.  should  sue  debtor,   Dutt  v,    Shamal 

•  Alven  V.  Bond,  1  PL  &  Jfelly,   196  ;  Dhone  [1914]  41  Cal.,  92. 
De  Winton  v.  Mayor  of  Brecon  [I860] 
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receiver,  the  subsequent  failure  of  the  banker  will  not  affect 
him  ;  but  if  he  places  the  same  in  hands  which  he  knows  or 
should  know  t(j  be  improper,  he  will  liave  to  answer  the  loss  out 
of  his  own  pocket.'  Even  in  the  case  of  an  innocent  mistake, 
the  responsibility  for  loss  rests  iipon  the  receiver  and  his  sure- 
ties,^ and  ordinarily  he  has  no  business  to  make  any  payments 
to,  say,  the  solicitor  of  the  plaintiff,^  the  latter  not  being  in  any 
way  liable  for  the  wrongful  or  negligent  acts  of  a  servant  of  the 
court,  unless  fraud  or  participation  in  such  acts  be  established 
on  his  part.**  The  receiver  should  maintain  unfettered  his  own 
control  over  the  property  in  his  charge,^  and  as  moneys  in  his 
hands  properlj' belong  to  the  court,  he  should  dispose  of  them 
in  accordance  with  the  orders  of  that  court,  and,  in  the 
event  of  misapplication,  any  party  interested  may  at  once  apply 
to  the  court  for  relief,  without  waiting  for  the  passing' of  the 
receiver's  accounts.  Where  a  receiver  was  ordered  to  pay  in  the 
first  instance  to  a  corporation  certain  tolls,  as  received,  but 
under  proceedings  taken  against  him,  he  submitted  to  paying 
this  money  to  the  opposite  party  in  the  cause,  such  party  was 
made  to  refund  the  money  and,  along  with  the  receiver,  had  to 
pay  the  costs.^  But  where  the  receiver  has  acted  with  due 
caution,  and  the  loss  is  not  attributable  to  any  faiilt  on  his  part, 
he  will  not  be  held  liable.  If,  e.g.,  he  has  selected  an  attorney 
with  proper  and  reasonable  care,  but  through  the  fraud  or  mis- 
conduct of  this  attorney  a  loss  occurs,  the  receiver  cannot  be 
charged   with  the  loss.' 

It  is  only  to  the  coui't    which   appoints   him  that  a  receiver 
is  accountable  and  amenable  for  his  acts.^   In  all  applications  for 


'  Knight  v.  Lord  Plymouth  [1747] 
3  Atk.,  480^ 

'  M'Can  V.  O'FerraU  [1841]  West, 
H.  L  ,  593,  616,  per  Lord  Cottenham  : 
"  If  one  even  innocently  pays  money 
ta  other  persons  whom  he  supposes  to 
be, entitled  in  right  of  the  parties  in- 
a  cause,  but  who  prove  not  to  be  so 
entitled,  he  will  be  responsible-  to 
such  parties,  inasmuch  as  in  making 
such  payments  he  departs  from  the 
strict  line  of  his  duty,  and  is  there- 
fore liable  for  any  error  he  may 
commit." 

'  Delafosae  v.    Oraivshdy  [1835]  4  Ii. 


J.,  Ch.,  N.S.,  32  ;  Iiid.  Coope  &  Co.  v. 
Kidd  [1894]  63  L.  J.,  Q.  B.,  726.  ' 

'  Beach,  Rec,  s.  803. 

'White  V.  Blaugh  [1835]  9  Bli , 
N.  iS.,  181  (money  so  deposited  in  Bank 
as  not  to  be  withdrawable  by  receiver 
without  concurrence  of  surety,  on 
bank  failing  receiver  held  liable  for 
loss). 

°  De  Winlon  v.  Mayor  of  Brecon 
[1860]  28  Beav.,  200. 

'  Power.i  V.  Longbridge,  38  N.  J., 
Bq.,  396. 

"  Buddinath  Paul  v.  bycauntnath 
[1851]  27  Tayl.  &  Bell,  192,    193.    This 
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payment  of  money,  the  receiver  should  appear  and  give  informa- 
tion to  the  court  about  funds  in  his  hands  and  about  attachments 
or  claims,  if  any,  on  the  same.'  So  long  as  the  receiver  acts 
under  the  orders  of  this  court,  no  liability  attaches  to  him,  even 
though  such  orders  are  subsequently  reversed  on  appeal.^  It 
has  accordingly  been  held  in  America  that  a  receiver,  who  has 
complied  with  an  order  to  distribute  the  funds  of  an  estate 
among  the  creditors,  who  proved  their  claims,  will  be  protected 
against  the  actions  of  other  creditors  for  their  claims  or  de- 
mands.^ Where  a  receiver  fails  to  submit  his  accounts  at  such 
periods  and  in  such  form  as  the  court  directs,  or  to  pay  the 
amount  due  from  him,  or  occasions  loss  to  property  by  his  wilful 
default  or  gross  negligence,  the  court  may  direct  his  property 
to  be  attached  and  may  sell  such  property,  and  may  apply  the 
proceeds  to  make  good  any  amount  found  to  be  due  from  him 
or  any  loss  occasioned  by  him,  and  shall  pay  the  balance  (if  anj') 
to  the  receiver.'' 

A  receiver  should  act  with  the  absolute  impartiality  of  an 
indifferent  person,  and  not  raise  any  controverted  question 
between  the  parties  when  he  receives  rents  or  collects  moneys.' 
It  is  not  for  him  to  prefer  one  set  of  interest  to  another,  and 
he  should  abstain  from  interfering  in  any  litigation  between 
the  parties  and  avoid  collusion  vpith  either  of  them. 

It  is  always  within  the  court's  power,  even  after  the  dismissal 
of  a  suit  and  the  discharge  of  the  receiver  appointed  therein, 
to  make  orders  upon  him.  To  quote  the  Judicial  Committee  : 
"  Although  a  receiver  ha's  been  appointed,  who  now  holds  and 
administers  the  estate  of  the  testator,  he  is  merely  the  officer 
of  the  court,  and  the  estate  must,  for  all  legal  purposes,  be 
regarded  as  being  in  manibus  curim.  It  appears  to  their 
lordships  to  be  extravagant  to  suggest  that  the  court  has  not 
ample  jurisdiction,  without  the  aid  of  a  pending  process,  to 
require  accounts  from  their  own  officer,  to  permit  parties  interested 

is  the  reason  why  all  persons  desiring  ^  Holcombe  v.    Johnson,    27    Minn., 

to  enforce  claims  against  him,  have  353  ;  Keene  v.  OaeMe,  56  Indiana,  343. 

first  to  obtain  the  leave  of  the  court,  "  Act  V  of  1908,   Sch.  i,  Or.  40,  r.  4. 

Woodroffe,  Bee.,  254.  An  order  under  this  rule  is  appeal- 

'  ClMitan  Mulliclt  v.  Gocool  Mullick  able,  Or.  43,  r.  1  (s). 

[1897]  1  C.  W.  N.,  303.  '  Comynv.  Smith,  1  Hog.,  81, 

'  Woodroffe,  Bee.,  255. 
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to  intervene  in  the  examination  of  these  accounts,  to  make 
just  allowances  to  their  officer  for  his  acLninistration,  and  to 
deal  with  all  questions  of  costs  connected  with  the  investigation 
of  his  accounts  as  between  him  and  any  parties  interested,  who 
may  be  allowed  to  appear  and  take  part  in  it."  ' 
Discharge  The  liability  of  a  receiver   does   not  cease  till  his  discharge. 

of  receiver.      rm  •  <>  n         »  ,  ' 

1  his  may  follow  from  the  accomplishment  of  the  objects  with 
which  the  appointment  was  made,  so  that  the  retention  of  the 
receiver  ceaF.es  to  be  necessary.  This  may  happen  while  the 
suit  is  pending,^  or  when  it  is  dismissed.^  Where,  e.g.,  pending 
a  suit  for  the  determination  of  the  rights  of  various  claimants 
to  a  decedent's  estate,  a  receiver  was  appointed  of  such  estate, 
he  was  discharged  upon  the  subsequent  appointnient  of  an 
administrator  pendente  lite.'^  Where  the  plaintiff's  claim  has 
been  satisfied,  even  the  defendant  may  move  for  the  discharge  of 
the  receiver,  though  the  cause  yet  remains  on  the  board.^  But 
the  court  will  not  discharge  a  receiver,  unless  satisfied  that  the 
object  of  his  appointment  has  been  fully  accomplished  or  the 
exigency  calling  for  it  is  past.^  Where,  accordingly,  a  receiver 
was  appointed  pending  an  administration  suit,  the  court  refused 
to  discharge  him  before  the  completion  of  the  administration 
decree.'  There  is  no  doubt  that,  wliere  a  receiver  is  appointed 
under  the  authority  of  the  court,  he  is  appointed  for  the  benefit 
of  all  parties  interested  in  the  litigation  ;  and  therefore  he  will 
not  be  discharged  merely  upon  the  application  of  the  party  at 
whose  instance  he  was  appointed,  after  his  demand  against  the 
defendant  is  satisfied,  when  the  riglits  of  other  parties  are 
involved,  which  may  be .  prejudiced  by  tlie  discharge,  and  to 
which  they  do  not  consent.^     Wliere  the  lis  terminates  in  favour 

^Administrator-General    of    Bengal  22  Cal,  960,  973. 

\.  Prem   Lall  Miillick   [1895]   22   Cal.,  "  /.e.  Ool^in,  8  Md.  Ch.,  297. 

1011,  P.  C.  Of.  Qrey  v.    Woogru  Mohini  '  Orenfell  v.    Dean  &c,  of   Windsor 

[1901]    28    Cal.,    790;     liabeholme    v.  [1840]  2  Beav.,  544. 

Smitfi  [1907]  34  Cal.,  336.  'Smith  v.     tyster  [1841]  4    Beav., 

'^  Bainbriggew.  t.lair  [1841]  3  Beav.,  227   (receiver     not    discharged  upon 

421,  423   (new   trustees    appointed);  oue    of    two    infant    tenants-in-com' 

Braiiam  v.  Strathmore  [1844]  8  Jur.,  mon  coining  of  age). 

567  {plaintifE-annuitiint  paid)  ;  Tewart  '  Bhiigwan  Das  \.Heera   Lall  [1901] 

V.  Lawson  [1874]  18  Bq.,  490.  5  C.  W.  N.,  417. 

'  Of.  Davis  V.  Duke  of  Marlborough  '  Bainbrigge  v.  Blair  [1841]  3   Beav., 

[1819]  2  Sw.,   108,  167,  168.    Prem  Lall  ill ;  High,  Rec,  s.  837,                           ' 
MxiUick  v.   Sumbhoonath  Itoy    [1895] 
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of  the  plaintiff,  the  receiver  may  have  to  carry  out  the  decree 
of  the  court,  especially  in  a  partnership  case.  The  decree  may 
continue  the  receiver,'  and  if  it  directs  a  permanent  appoint- 
ment, the  discharge  of  the  receiver  will  be  a  matter  of  discretion 
with  the  court.^  Even  if  the  appointment  be  for  a  fixed  period, 
the  court  has  a  discretion  to  discharge  the  receiver  v?hen  it 
thinks  necessary.*  But,  where  an  appointment  is  shown  to  have 
been  improperly  made,  the  court  will  not  hesitate  to  rectify  its 
error.''  A  case  in  point  is  Lavender  v.  Lavender,^  where  a 
receiver  was  appointed  of  property  which  belonged  to  a  party 
stranger  to  the  action.  And,  if  at  any  stage  of  a  litigation,  it 
appears  that  the  interests  of  all  parties  concerned  will  be  better 
subserved,  protected  and  secured  by  the  discharge  of  the 
receiver,  the  court  will  entertain  a  motion  to  that  effect.®  In 
Ferry  V.  Bank  of  Central  New  York,''  the  court  discharged  a 
receiver  of  the  property  of  a  bank,  appointed  with  the  consent 
of  the  management,  on  the  ground  of  insolvency,  when  the  bank 
subsequently  became  solvent  and  was  able  to  pay  the  claims  of 
the  creditors  immediately. 

No  court  of  equity  will  sanction  or  continue  a  receivership  Removal  of 
which  has  been  created  collusively  or  fraudulently,*  but,  unless 
for  a  substantial  cause,  no  receiver  will  be  arbitrarily  removed, 
merely  because  some  of  th.e  parties  in  interest  desire  it.  The 
court  has  a  discretion  to  exercise,  and  may  remove  one  receiver 
and  appoint  another  when  satisfied  that  the  interests  of  the 
parties  concerned  require  the  change.  It  may  act  upon  a  land 
fide  joint  application  of  the  parties,  when  there  is  no  attempt 
to  traffic  in  the  receivership,^  and  it  may  also  act  where  bias  and 
improper  condvict  in  the  receiver  are  shown.'"  The  courts, 
however,  are  averse  to  change,  because  change  means  expense 
and  delay  ; '     and    the  fact  that  the  sureties  join  in  the  petition 

^Motivahu     v.      Premvahu      [1892]  '  9  Ir.  Bq.,  593. 

16  Bom.,  511,  512.  °  Beach,  Bee,  s.  796. 

'  Ex  parte    Rani     Mathusri     Jijai  '  15  How.  Pr.,  415. 

Amba  [1890]  13  Mad.,  390.  '  Beach,  Bee,  s.  784. 

'Mathusri    Umamba    v.     Mathusri  'Ibid,  s.  789. 

Deeparriba  [1895]  23  I.  A.,  28,  19  Mad.,  '"Ibid,  s.  786. 

120.  "SmitJi    V.    Vuughan  [1744]  Ridg., 

■■  Furlong  v.  Edwards,    3    Indiana>      251. 
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for  removal,  does  not  vary  the  case.^  There  is  no  specific 
provision  made  in  the  Code  of  Civil  Procedure  for  the  discharge 
or  removal  of  a  receiver,  but  the  court  which  appointed  him  has 
inherent  jtirisdiction  in  the  matter,  and  even  the  appellate  court 
has  got  all  the  powers  of  the  original  court.^  The  petition  for 
removal  has  to  be  presented  to  the  court  which  appointed" 
the  receiver,^  and,  if  made  by  that  officer  himself,  must  show 
some  good  cause  arising  subsequently  to  his  acceptance  of  office.* 
Physical  incapacity,  e.g.,  blindness,  may  be  such  cause,^  but  the 
pressure  of  private  business  apparently  will  not  be.^  When  the 
parties  apply  for  removal, ,  thej'  may  prove  mismangeraent  or 
incompetence  on  the  part  of  the  receiver.'  Gross  dereliction  of 
duty  or  negligence  will  justify  the  removal  of  a  receiver,^  and 
the  court  may  also  allow  the  motion  where  a  receiver  is  shown 
to  have  been  improperly  appointed,^  or  he  has  been  irregular  in 
carrying  in  and  passing  his  accounts,^"  or  has  so  conducted 
himself  as  to  impede  the  impartial  course  of  justice." 

When  a  surety  is  discharged,  which  ordinarily  will  be  only 
upon  proving  benefit  to  the  estate  or  the  existence  of  special 
circumstances,^^  the  receiver  has  generally  to  enter  into  a  fresh 
recognisance  with  new  sureties.  "As  the  receiver  is  an  officer 
of  tlie  court,  and  the  surety  is  so  in  a  sense,  if  there  is  anything 
due  on  accotmt  between  them,  justice  requires,"  said  Lord  Eldon, 
"  that,  upon  the  application  of  the   surety,  he  shall  be  indemni- 


' Per  Lord   Hardwicke :  "If  people  'Smith  v.    Vaughcm    [1744]    Ridg. 

voluntarily  make  themselves  bail  or  temp.  Hardw.,  251. 
sureties  for  another,  they   know   the  *  iiicliardsoii  v.  Traj-d[l822J  6  Madd., 

terms,   and  will  be  held  very  hard  to  266. 

theirrecognisance,  and  not  discharged  'Beers   v.     Chelsea    Bank    4    Bdw. 

at  their  request  to  have  new  sureties  Ch.,  277. 

appointed  ;  for  then   there  would   be  '  Gonesh  Doss    v.   Troylucko   Bisuas 

no  end  of    it."    Griffith-  v.    Griffith  [1887]    unreported,    'Woodroffe.    Bee., 

[1751]  2  Ve"s.  Sr.;  400.     A   surety  may  276. 

be  discharged    only    under    special  "He  St.    George's  Estate,   19  I.  R. 

circumstances,  and  with   consent  of  Ir.  566  :  Kerr,  Rec.,  253. 
the  receiver  and  the  other  surety,  "Be  Weils  [1890]  45  Ch.  D.,  569. 

without  prejudice  to  their  liability  ^'Bertie   v.  Lord    Abingdom  [1845] 

as  to  past  and  future    acts  of   the  8  Beav.,  53. 

receiver,    O'Keefe    v.    Armstrong    2  '^Mitchell  v.   Condy  [1873]   W.  N. 

Ir.  Ch,  R.,  115.  232. 

^  Suhramania    v.  Muthiilakshmiam-         '^E.g..    underhand    practice    with 

mal  [1912]  17  I.  C,  583.  which  person  secured  was  connected, 

^Dimiomth  v.   Hogs  [1863]    2   Hay,  Hamilton  v.   Brewster,  2   Moll.,   407, 

395,  396  ;  Woodroffe,  ffec,  271 ;  Kerr,  or  violation   of  partnership  articles, 

Rec.,  263.  Swain    v.    Smith,  Setbn,  ed.  6,  809. 
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fled  for  what  he  has  paid  for  the  receiver  out  of  the  balance  due 

to  him."^ 

Such,  in  brief,  are  the  general  features  of  the  law  relating  Case-iaw 
to  receiver?.  For  further  details,,!  must  refer  you  to  Mr.  Justice  ^ufes^.''*' 
Woodroffe's  excellent  treatise,  and  to  one  remark  there  I  may 
direct  your  special  attention  :  "  An  excessive  citation  of  case- 
law  even  where  it  is  not,  as  is  sometimes  the  case,  of  doubtful 
authority  or  inapplicable  to  present  circumstances,  too  often 
serves  no  other  purpose  than  to  confuse  and  to  obscure  the  plain 
provisions  of  modern  Statutes  and  Codes. ''^  It  remains  for  me 
to  notice  a  few  points  of  procedure  of  practical  moment. 

Tn  India,  under   the   Code  of  Civil  Procedure,  1882,   High    Practice 

.       .  .  under  Act 

Courts  and  District  Courts  alone  are  empowered  to  appoint  xiVofi882. 
receivers.^  But  whenever  the  judge  of  a  court  subordinate  to 
a  district  court  considers  it  expedient  that  a  receiver  should  be 
appointed  in  any  suit  before  him,  he  shall  nominate  such  person 
as  he  considers  fit  for  such  appointment,  submit  such  person's 
name,  with  the  grounds  for  the  nomination,  to  the  district  court, 
and  the  district  court  shall  authorise  such  Judge  to  appoint  the 
person  so  nominated,  or  pass  such  other  order  as  it  thinks  fit.'' 
The  application  for  the  appointment  of  a  receiver  must  always 
be  presented  to  the  court  which  is  seized  of  the  case  in  connect- 
ion with  which  the  appointment  is  applied  for.^  Such  appli- 
cation should  not  contain  vague  allegations  or  mere  general 
averments  of  the  applicant's  belief  that  the  property  will  be 
wasted  or  destroyed,  but  the  grounds  upon  which  such  belief 
is  founded  should  be  set  forth,^  and'  it  must  be  shown  that  a 
receiver  is  necessary  for  the  realisation,  preservation,  better 
custody  or  management  of  the  property,  as  mentioned  in  the 
Code.'     It   should   also   specify   the   nature   and   value  of  the 

'    Glossup  V.  Harrison  [1814]  3  V.  [1865]  2  Bom.,  H.  C.  R.,  103;   Latafut 

&  B.,  134.     As  to  a  surety's    right  Hossain    v.    Aninit    Chowdhry   [1896] 

against  his  co-surety,  see  lie  Swan's  23  Cal.,  517. 
Estate,  Ir.  R.,  5  Bq.,  209.  °  Kerr,  Kcc,  140. 

'  Bee.  96.  '  Latafut  v.  Anunt,  supra.  Munesliav 

'Not    a    court    of    small    causes,  v.  Jagim  Afat/i  [1907]  10  O.  C,  268.  In  a 

Nursing  v.   Tulsiram  [1878]    2   Bom.,  tuit  under  the  Religious  Endowments 

558.  Act,  a  dispute    as    to  the    right    of 

'  C.  F,  C,  s.  505.     Birajan  v.  Bam  succession  must   be  shown,  Oyanada 

Churn  [1881]  7  Cal.,  719.  v.  Kristo  [1901]  8  0.  W.  N.,  404. 

'  Dhundiram,     v.      Ohanda      Nabai 
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property  likely  to  be  affected  by  the  appointment.'  The  appli- 
cation should,  in  all  ordinary  cases,  be  supported  by  an  affidavit, 
which,  however,  should  contain  the  facts,  and  not  merely  repeat 
the  words  of  the  Code.'  If  the  application  is  made  to  a  district 
court  or  to  a  High  Court  in  its  original  jurisdiction,  it  may 
either  reject  it  or,  after  hearing  the  opposite  party,^  grant  it. 
But  where  it  is  made  to  a  subordinate  court,  that  court  will 
hold  a  judicial  enquiry  to  satisfy  itself,  upon  evidence  adduced 
by  both  parties,  if  necessary,  that  it  is  expedient  that  a  receiver 
should  be  appointed  in  the  suit  before  it.  If  not  satisfied  of 
the  expediency,  it  will  refuse  the  application ;  but  if  so  satisfied, 
it  will  proceed  to  nominate  some  person  whom  it  considers 
fit  for  appointment  as  a  receiver,  and  it  will  then  submit  the 
name  of  this  person,  together  with  the  grounds  for  the 
nomination,  to  the  district  court.  This  latter  court  is  invested 
with  full  control  over  the  matter,  and  the  district  judge  can 
consider  the  necessity  for  the  appointment  of  a  receiver  at  all,' 
and,  if  satisfied  on  this  score,  he  may  either  accept  or  reject  or 
modify  the  nomination  made  by  the  subordinate  judge.*  But 
the  district  judge  cannot  himself  appoint  a  receiver  not  nomi- 
nated by  the  subordinate  judge.^  When  the  subordinate 
court  is  authorised  by  the  district  court  to  make  the  appoint- 
ment, it  may  appoint  its  nominee  as  the  receiver,  or  it  may 
even  then,  upon  fuller  consideration,  refuse  to  make  any 
appointment.^  The  jurisdiction  to  appoint  a  receiver  may  be 
exercised  either  by  a  court  of  first  instance,  or,  where  it  refuses, 
by  a  court  of  appeal.'     There  is  an   appeal  from   an  order  of 


'  Per  Peel,  C.  J. .    "A  party  cannot  D.,  690  ;  and  -will,  in  the  first  instance, 

swear  in  the    words    of    an    Act    of  be  only  a  temporary  order  for  interim 

Parliament    merely,   but    must    state  receiver,  Truman  v.   Redgrave  [1881] 

the  facts,   without  stating  what  the  18  Oh.  O.,  547. 

construction  of  the   Act   is."     in  the  ^  Bira  an  Kooer  v.  Ram  Churn  Lull, 

goods    0/     Okilmoney    Dossee     [1824]  [1881]  7'cal.,  719,  721. 

Pulton,  90.  "  Chunilal     v.     Sonibai     [1859]    21 

'  An   ex    parte    order  will  not   be  Bom.,  328. 

made    except    in    case    of     pressing  '  Amar  Nath  v.   Raj  Nath  [1896]  18 

necessity,   e.g.,  where    insolvency  of  All.,  453. 

trustee   of    trust-estate  in  question  "  S.  505,  0.  P  C,    is  not  imperative, 

is  imminent.  H.  v.   B.  [1876]  1  Ch.  D.,  Dulmir  Puri  v.   Hetnarain    [1880]    6 

276,  or    property  in    suit  has  been  C.  L.  R.,  467,469. 

advertised  for  sale  by  sole  executor,  '  Jaikissondas  v.  Zenabai  [1890]   14 

who  is  about  to  leave  the  country.  Bom.,  431. 
Oolebourne  v.   Colebourne  [1876]  1  Ch. 


Act  V  of 
1908. 
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the  former  court  whereby  it  appoints  or  refuses  to  appoint  a 
receiver,^  but  there  is  none  against  the  nomination  made  by  a 
subordinate  court  or  the  aiithorisation  to  appoint  made  by  the 
district  court.^  An  appellate  court  will  not  interfere  with  the 
selection  of  a  receiver  by  an  inferior  tribunal,  unless  therejs 
some  "overwhelming  objection  in  point  of  propriety  of  choice 
or  some  objection  fatal  in  principle "  to  the  person  nomi- 
nated.^ 

It  is  gratifying  to  find  that  the  whole  of  the  complicated 
procedure  above  set  forth  has  been  repealed  by  the  new  Code 
of  Civil  Procedure  (Act  V  of  1908.)  Under  Order  XL,  Schedule 
I,  "where  it. appears  to  the  court  to  be  just  and  convenient,  the 
court  may  by  order  appoint  a  receiver  of  any  property,  whether 
before  or  after  decree."  Appeals  are  provided  for  by  Order 
XLIII,  Rule  l(s). 

An  application    for  the    appointment  of  a  receiver  may   be    Appoint- 

•  •     1        1  -r  •     ■  •  '°®'^*'  when 

made  at  any    stage  in  a  suit ;   and  if  it  is  decreed,  the  appoint-    made. 

ment  may  be  made  by  the  decree,^  or  even  after  the  decree.^ 
hi  a  suit  for  an  account  of  a  dissolved  partnership,  the  decree 
should  direct  the  appointment  of  a  receiver  of  outstanding  debts 
and  effects,'  and  in  a  suit  to  wind  up  a  partnership  by  the 
widow  of  a  deceased  partner,  upon  the  application  of  the  plain- 
tiff, a  similar  receiver  was  appointed  after  decree.* 

'  C.  P.  C.,s.  588,  el.  24;  Dwlmii- Pjdi  Cookes   [1865]  2   De.G.    J.   &   S.,   526, 

V.  Hetnarain,  supra,  468 ;  Venkatasami  528  ;    Perry    v.    Oriental     Hotels    Co. 

V.    Stridavamma,   [1886]  10  Mad.,  179  ;  [1870]  5  Ch.  Ap.,  420. 

Boidya  l^uth  v.Mal'haii  Lall  [1890]  17  '  A  suit  ends  by  dismissal,  Mohee- 

Cal.,    680 ;    Sangappa   v.    Hhivbasuwa  ooddeen   v.  Ahmed  Bossein  [1890]   14 

[1899]  24  Bom.,   38,   41.     No  appeal  to  W.  R.,  384,    385,-  and   then   the  court 

Privy  Council,  Chundi  Dutt  v.  Pud-  becomes  functus   officio,    Yamin-ud- 

manwul  [1895]  22   Cal.,  928.    Appeal  doulah  v.  Ahmed  AH  [1894]  21   Cal., 

against    order    refusing    to    remove  561,  563-5. 

receiver,  MitUbai  v.   Lim  i  [1880]  5  '  Ex   parte    Fi/ai    Amha  [1890]   13 

Bom.,    45.     See     also     Khagendia    v.  Mad.,     390  ;■  Motivahu   V.    Premvahii 

Sashadhar    [1904]    31   Cal.  495;   Bai,  [1892]  16  Bom.,    511,  512;   Mathusri 

Mani  v.  Khimcliand  [1908]    10    Bom.  Uinamba-v.  liJathusri  Dipamba  [1895] 

L.  R.,  1037.  19  Mad.,  120. 

?  Sangappa  v.    Shivbasmva,    supra.  °  Shtinmugam  v.   Moidin    [1884]    8 

Bira;an  v.  Ram  Churn  [1881]  7  Cal.,  Mad.,  229,  233,  Act  V  of   1908,  Sch.  i, 

719.    There  may  be  a  review,   Chuni  Or.  40,  r.  1.    Appointment  alter  leave 

V.    Sonibai  [1895]  21  Bom.,   328     No  to  appeal  to  Privy  Council,  C.  P.O.,  Or. 

appeal  against  order  directing  recei-  45,  r.  13  (cJ).  Mishew  v.  MiMi  [1912]  12 

ver  to  advance  money  to    guardian  1.  C.  198. 

ad  litem,  Kuppitsami  v.   Rathnavalu,  ^  Thirukumaresanv.  SubarayallSdl] 

[1901]  :24  Mad:,  511.  20  Mad.,  313. 

^  Per  Knight  Bruce,  L.  J„   Oookes  v.  '  Shnnmugam  v.  Moidin,  supra. 
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Application 
liy  defend- 
ant. 


Person  se- 
lected for 
receiver- 
ship. 


Order  of  ap- 
pointment. 


The  appliccition  for  appointment  of  a  receiver  is  generally 
made  by  tlie  plaintiff,  buc  in  exceptional  cases,  e.  g.,  in  a  parti- 
tion suit,^  or  an  action  for  dissolution  of  a  partnership  and 
accounts,^  it  may  be  inade  even  by  the  defendant,^  provided  his 
claim  to  relief  arises  out  of  the  plaintiff's  cause  of  action  or  is 
incidental  to  it.'' 

As  we  have  seen,  an  indifferent  and  disinterested  per- 
son should,  Jis  a  rule,  be  selected  as  a  receivet,*  and  if  the 
property  is  land  paying  revenue  to  Government,  or  land  on 
which  the  revenue  has  been  assigned  or  redeemed,  and  the 
court  considers  that  the  interests  of  those  concerned  will 
be  promoted  by  the  management  of  the  Collector,  the  court 
may,  with  the  consent  of  the  Collector,  appoint  him  to  be 
receiver  of  such  property.^  In  exceptional  cases,  however, 
persons  interested  or  even  parties  to  the  suit  may  be  appointed 
receivers,  where  their  interest  does  not  conflict  with  due 
management  of  the  subject-matter  of  the  receivership.'  A  case 
in  point  is  Hyde  v.  Warden,^  which  was  a  suit  for  specific 
performance  of  the  lease  of  a  farm  by  the  lessor, — the  lessee  had 
entered  but  repudiated  the  agreement,  and  the  farm  was  getting 
into  a  bad  condition,—  the  plaintiff  was  appointed  receiver  and 
manager  without  security.  So  in  partnership  cases,  especially 
where  the  nature  of  the  business  depends  upon  (^personal  quali- 
ties, the  party,  who  had  advanced  the  major  portion  of 
the  capital,  may  be  appointed  receiver  of  the  assets  of  the 
firm.' 

When  an  order   for  the   appointment  of  a  receiver  is  made, 
a  party  to  the  suit   who  has   actual   notice  of  it,  will  be  bound 


>  Porter  v.  Lopes  [1878]  7  Oh.  n., 
358. 

2  Sergeant  v.  Read  [1876]  1  Oh.  I)., 
600. 

'  Of.  Judicature  Act,  1873," s.  50  (2), 
(6). 

'Carter  v.  Fly  [1894]  2  Oh.,  541; 
Kerr,  Rec.,  140. 

'  Ante,  pp.  544,  560. 

■  0.  P.  C,  s.  504  ;  Act  V  of  1908,  Sch. 
i.  Or.  40,  r.  5. 

'Meadenv.  Sealey  [1849]  6  Hare, 
620  ;  Faggle  v.  Bland  [1883]  U  Q.  B.  D., 
711.  A  party  to  suit  the  will  generally 
have  to  act  without  salary   and  will 


not  be  appointed  where  the  other 
party  objects,  Allen  v.  Lloyd  [1879] 
12  Oh.  D.,  447 ;  Poivijs  v  Blagrave 
[1854]  18  Jur.,  46-2.  Of.  Narayanan  v. 
Ramasami  [1910]  19  M.  L.  J.,  669- 
(rest-house  belonging  to  a  community, 
no  receiver  appointed  pending  ap- 
pointment of  proper  trustee  by  com- 
munity, but  plaintiffs  put  in  posses- 
sion) ;  Shamaldhan  v.  Lakhimani,. 
[1911]  13  C.  L.  J.,  459. 

«  [1876]  1  Ex.  D.,  309. 

'  Hoffman  v.  Duncan  [1853]  .18  Jur., 
69;  Boyle  V.  Bettws  L.  C.  Oo.  [1876] 
2  Oh.  D.,  726. 
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by  it,  even  though  it  has  not  been  formally  served  upon  him.^ 
When  a  person  is  appointed  receiver,  subject  to  his  giving 
security,  the  order  is  not  effective  until  security  is  so  given  ^ 
In  the  exceptional  cas^e  where  no  security  is  demanded  from  a 
receiver,  it  should  be  expressly  so  stated  in  the  order  of  appoint- 
ment ;  and  in  this  case  the  receiver's  right  will  be  established 
as  soon  as  he  takes  possession  under  the  order.^  But,  in  any 
case,  his  liability  to  account  for  moneys  received  and  expended 
by  him  will  arise  immediately,  even  before  completion  of 
the  security.''  The  duration  of  the  receivership  may  be 
expressly  limited  by  the  order  of  appointment,  otherwise  it  will 
ordinarily  be  determined  by  the  pendency  of  the  Zis,^  and  may, 
at  the  discretion  of  a  court,  be  even  made  permanent.^  But,  as 
long  as  the  order  appointing  a  receiver  remains  unreversed,  and 
the  suit  remains  a  Uh  pendens,  the  functions  of  the  receiver 
continue,  until  he  is  discharged  by  order  of  the  court.' 

An  order  appointing  a  receiver  cannot  be  collaterally  attack-  collateral 
ed,  except  upon  the  ground  of  fraud^  or  absence  of  jurisdiction  ;^  attack, 
and  while  it  subsists,  it  must  be  obeyed.  But  it  should  clearly 
state  over  what  property  the  receiver  is  appointed.^"  A  third 
person  cannot  apply  for  an  Order  on  the  receiver,  except  through 
a  party  to  the  suit ;"  and  even  where  a  receiver  has  exceeded 
his  powers,  the  proper  procedure  for  the  party  aggrieved,  though 
a  stranger,  is  not  to  bring  a  separate  suit,  but  to  apply,  in  the 
action  in  which  the  receiver  was  appointed,  for  an  order  res- 
training him.^^  "  It  is  clear,"  said  Pigot,  J.,  "  that  whatever 
is  the  least  expensive  course,  consistent  with  a  satisfactory 
enquiry,  ought  to  be  adopted,  in  order   that  the  court  shall  not, 

'Sfcip    V.    Barwood  [1747]  3   Atk.,  2  Hay,  395, 396. 

564 ;   Bollier  v.  Hedges,  2  Ir.  Ch.  R.,  "  Woodroffe,  Rec,  244. 

370.  =  Poreshnath  v.  Omerto  A'aia)i[1890] 

'  Re  Roundwood  Colliery  Co.  [1897]  17  Cal.,  614,  618.  1  Pomeroy,  Eg.  R.,  s. 

1  Ch.,  373.  Cf.  Ridmit  v.  Fowler  [1904]  182. 

1  Ch.,  658,  662,  2  Ch.,   93  ;  Srinivas  v.  '°  Crow  v.  Wood  [1850]  13  Beav..  271. 

Kesho  [1911]  14  C.  L.  J.,  489.  "  BrocMehank  v.  E,  L.  By.  Co.  [1879] 

'  Uornson  v.  Skene  Iron  Works  Co.  12  Ch.  D.,  839. 

[1889]  60  L.  T.,  588.    As  to  the  rule  in  "  iSearle  v.  Ohoat  [1884]   26  Ch.  n., 

other  eases,  see  ante,  560.  723.    Separate   proceedings    against 

"  Smart  v.  Flood  [1884]  49  L.  T.,  4«7.  receiver  can  only  be  by  leave  of  court, 

'  Kerr  Rec.,  155  ;  Woodroffe,  ib.,  59.  Kamatchi    v.     Sundaram    [1902]    26 

"  Mathusri     Omamba    v.    Mathusri  Mad.,    492,  which  must  be  obtained 

Dipamba  [1895]  19  Mad.,  120.  before  institution,  Promotha  v  Khetra, 

'  Dinonath  Sreemoni -v.  Hogg  [1863]"  [1904]  32  Cal.,  270,    But  c/.  ante,  562. 
74 
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,     by  its  own  dominant  power,  hold  property  on  which  the  parties 
to  the  suit  have  no  claim,  and  hold  it  in  despite  of  the  real 
owners."^  The  court,  therefore,  which  has  appointed  the  receiver, 
will  generally   hear   and   determine  all    rights  of  action  and  de- 
mands  against  him    by   petition  in   the   cause,^   it   will  grant 
possession  by  summary   process  to  a  purchaser  at  the   receiver's 
sale  of  immoveable  property,'  and    it  will   aid  a  judgment-credi- 
tor,   who    desires   and  is    entitled    to    levy    execution     against 
propeity  in  the  hands  of  the  receiver,  by  directing  the   latter 
to  pay  him  up  and  avoid    the  sale.*     If  the   receiver  fails  to  do 
so,  the   court  may   order    the    creditor  to  proceed   against  the 
property  ;  and  this  order  may  even  have  the  effect  of  discharging 
the  receiver.*     A  sale  by  a  receiver   made    under   the   order  of 
court  cannot,  in  the  absence  of  fraud,  be  attacked   collaterally 
by, persons    who   were   parties   to  the    proceedings  or  by  their 
representatives  ;    and  if  these  seek  to  challenge  the  propriety  or 
•    validity  of  the  order  of  sale,  they  must    take  their  chance  before 
the  court   which    made  it,  and    cannot   maintain  a  new  or  inde- 
pendent action  to  set  aside  the  order  and  the  sale  made  by  virtue 
thereof.^ 
'^^*i''®'T'6°t  If  a  receiver,   appointed  for   the   management  of  an  estate, 

lite.  ceases   his  connection   with    the    estate   after   he    has   filed  an 

appeal  on  its  behalf,  the  litigation  commenced  by  him  does  not 
abate,  though  it  cannot  proceed  without  the  officer  suceeding 
him  being  impleaded  properly  to  represent  the  interest  con- 
cerned.' A  receiver  is  only  tlie  official  representative  of  an 
estate  ;  consequently,  if,  while  the  true  owner  is  being  ascer- 
tained, he  brings  an  action  in  ejectment  for  the  benefit  of  the 

^  Mahomed  Mehdiv.  Zoharra  Begam  '  Akiila   Paradesi   v.   DhHH    Jagan- 

[1889]  17  Cal  ,  28,5,  28T  ;  Neate  v.   Pink  uadha  [1905]    28    Mad.,    157.      C'j.    1 

[1846]  15  Sim.,  450.               ,  Pomeroy,    Eq.   B.,    350  :    "  An    action 

''  WooclroSe,  Bee,  81.  may   be   brouglit  against  a  receiver 

2  Minatoonessa       v.       Khatooiiess,a,  on  a  liability  incurred  by  his  prede- 

[1894]  21  Cal.,  479.  cessor  in  the  receivership,  since  the 

'  Kerr,  liec,  179-80.  receivership      is     continuous     and 

"■  Raghitiiath  -v.   GopinatJi  [1905]  25  uninterrupted,  until    the    court    re- 

A.  "W.  N.,  110.     Of  course,  if  the  credi-  linquishes  its  hold  upon  the  property, 

tor  does  not  seek  to  proceed  against  though  its  personnel  may  be  subject 

any  property  in  the  receiver's  hands,  to  repeated  changes  ;  the  position  of 

he  need  not  apply  to  the  court  which  a    receiver    in     this    respect  being 

appointed  him.  sooievchat    analogous    to    that   of   a 

'  Oora  Chuiid  \.  Makhan  Lai    [1907]  corporation  sole,"    See  also    s.   195. 

6  C.  L.  J.,  404,  408:  Alderson,   Bee,  s.  McNutta  v.  Lockridge,  141  U.  S.,  327, 

604.  332. 
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estate,  and  subsequently,  before  the  suit  ends  in  a  decree,  his 
office  comes  to  an  end,  the  true  owner  has  a  right  to  step  into 
the  receiver-plaintifE's  place  and  continue  the  action.' 

When  a  receiver  retires,  an  application  for  the  appointment  Appoint- 
of  another  receiver  in  his  place  should  be  made  in  court,  and  "u^b^titute. 
not  in  chambers.^  Two  receivers  will  not  be  appointed 
contemporaneously  to  the  same  property.^  And  where  a 
receiver  has  been  appointed  of  a  particular  estate,  upon  the 
determination  of  that  estate  the  custody  of  the  court  will  cease, 
and  the  owner-  then  entitled  may  take  possession  without 
making  any  application  to  the  court.  E.g.,  if  the  subject-matter 
of  a  receivership  is  the  estate  of  a  tenant  for  life,  upon  the 
demise  of  the  tenant,  the  remainderman  will  have  a  right  to 
come  in,  without  reference  to  the  court  which  appointed  the 
receiyer* 


'Macleodv.  Kisson  [1904]  6   Bom.,  '  Searlev.  Choat  [1884]  25  Ch.  T)., 

L.'R.,  995.  724. 

'Stalkartt   v.    t,1alhuril    [1900]    28  "  Kerr,  Bet-,,  185;   Re   Stack,   13   It. 

Cal.,  250.  Ch.,  213. 
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Prohibitory, 
mandatory. 


INJUNCTIONS. 

The  last  form  of  specific  relief  I  will  consider,  is  that  given 
by   preventing  a    party   from    doing  that  which  he  is  under  an 
obligation  not  to  do.^     Since  '  obligation  '  is  defined  to  include 
every   duty   enforceable  by   law,^   this  form  of  specific  relief,  it 
would  appear,  is  applicable  to  all  cases  where   one   person   can 
enforce  a  duty  against  another,  or,  to  use  the  correlative  term, 
where  one  person  is  vested  with  a  right  which  empowers  him 
to  constrain   the  other  to  adopt   a  particular   line   of  conduct, 
or  to  do  or   abstain   from   doing  a  particular  act-     This   right 
may  or  may   not  arise  out  of   a  contract,  and  the  remedy  of 
injunction,  by  ^\hich  preventive  relief  is  granted  by  a  court,^ 
may  be  held  to  be    available  throughout  the  whole  range  of 
law.     But   the  jurisdiction    is   carefully    defined    in   Part   III, 
Specific  Relief  Act,  and  to  some  extent   circumscribed.     It  still 
remains,  however,  avast  and  expansive  jurisdiction,  and  forcibly 
illustrates   the    power   of   equity,    in    spite    of   the    fetters    of 
codification,    to   march  with  the  times,  and  adjust  its  beneficial 
remedies  to  altered  social  conditions  and  the  progressive   needs 
of   humanity.     Fortunately    for   me  the  whole  subject  has  been 
dealt  with  at  large  and  with  conspicuous   ability    and   learning 
by   a   previous   Tagore   Law  Professor,  the  present  Mr.  Justice 
WoodrofEe  of  the  Calcutta  High  Court ;   so   I   will   confine   my 
observations   to  broad  and  general  considerations  and  to  certain 
points  of  practical  moment.* 

An  injunction  may  be  either  prohibitory  or  mandatorj'. 
The  object  of  the  process  issued  by  the  court  is  governed  by 
the  fact,  whether  the  person  against  whom  it  is  issued  has  already 
committed  some  act  or  allowed  some  omission  which  infringes  the 


'  s.  R.  A.,  s.  5  (c). 

'  Ibid,  s.  3. 

3  Ibid,  s,  52, 

"  Principal   Nelson 


oH    tlie  Madras 


Law  College  has  also  published  a 
comprehensive  and  very  helpful 
treatise  on  the  subject. 
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complainant's  right,  or  he  has  only  threatened  such  commission 
or  omission  ;  and  the  process  has  also  regard  to  the  consequences 
which  have  followed  upon  the  commission  or  omission  complained 
of,  if  actual  and  past.  If,  for  the  establishment  and  enforcement 
of  the  right  infringed  or  about  to  be  infringed,  it  is  enough  to 
forbid  the  wrong-doer  and  restrain  him  from  perpetrating  or 
continuing  the  wrong,  a  prohibitory  or  restrictive  order  is  all 
that  is  called  for.  If,  on  the  other  hand,  the  wrong-doer's  act 
or  omission  has  been  attended  with  results  which  have  changed 
the  situation  of  the  parties  and  altered  the  status  in  quo,  there 
can  be  no  restoration,  unless  the  wrong-doer  is  compelled  to 
undo  the  effects  of  bis  act  or  omission  ;  and,  in  such  a  case,  a 
mandate  will  be  issued  requiring  the  performance  of  such  acts 
as  may  be  necessarj''  to  afford  specific  relief  to  the  injured  party. ^ 
x\  trustee  may  commit  a  breach  of  trust,^  or  a  person  may  cause 
such  unnecessary  noise  in  hiscompound  as  to  interfere  materially 
and  unreasonably  with  the  physical  comfort  of  the  occupier  of 
an  adjoining  house.'  In  such  cases  the  party  aggrieved  may 
have  full  redress  by  an  order  which  enjoins  the  trustee  or  the 
neighbour  from  repeating  or  continuing  the  breach  of  the 
obligation  existing  in  the  plaintiff's  favour.'*  But  a  publisher 
may  pirate  the  copy-right  of  another  publisher,^  or  your 
neighbour  may  run  up  a  wall  which  obstructs  your  easements 
of  light  and  air.®  In  such  cases,  the  complainant  cannot  have 
complete  relief,  unless  there  is  a  restrictive  order,  forbidding  the 
breach  of  the  obligation  in  future,  and,  in  addition,  a  mandatory 
order,  directing  the  delivery  or  destruction  of  the  pirated 
.  copies'  or  the  demolition  of  the  offending  structure.  The  right 
protected  may  be  contractual.  If  there  is  a  lease  for  the 
purpose  of  erecting  and  working  mills,  the  lessor  covenanting 
to  supply  water  from  canals  and  reservoirs  on  his  estate,  he 
may,  on  committing  a  breach  of  the  covenant,  be  enjoined  from 
continuing  to  keep  the  said  canals,  or   the   banks,  gates,  locks, 


1 S.  R.  A.,  s.  55.  -  Ibid,  s.  54. 

'  Of.  ibid,  s.  54,  ill.  (b).  '  Ibid,  ill.  (v). 

'Ibid,   ill.    (sj;    Benjamin  v.  Storr  °  C/.  ibid,  s.  55,  ill.  (o). 

[1874]  9  0.  P„  400  ;  Srite  v.  Edbson  '  Ibid,  ill.  (g). 
[1880]  14  Ch.  D„  542,  555, 
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Temporary, 
perpetual. 


Temporary 
or  interlocu- 
tory. 


or  works  of  the  same  respectivelj',  out  of  good  repair,  order  or 
condition.^ 

The  injunction  may  be  either  temporary  or  perpetual.'' 
An  order  may,  e.  g.,  be  made  in  a  pending  suit,  with  the  object 
of  keeping  things  in  statu  quo,  till  the  determination  of 
the  rights  of  the  parties  in  the  cause,  or  it  may  be  made 
after  such  determination,  \vith  the  object  of  giving  effect  to  and 
protecting  those  rights.  These  two  forms  of  injunctions  are 
treated  of  in  two  distinct  chapters^  of  the  Specific  Relief  Act. 
The  provisions  in  limitation  of  the  right  to  perpetual  injunctions 
are  therefore  not  strictly  applicable  to  the  case  of  temporary 
injunctions ;''  and  I  will  deal  with  these  latter  first. 

A  temporary  or  interlocutory  injunction  is  such  as  is  to 
continue  until  a  specified  time,  or  until  the  further  order 
of  the  court,  and  may  be  granted  at  any  period  of  a  suit.^ 
The  provisions  of  the  Code  of  Civil  Procedure  regulate  this 
species  of  specific  relief.^  It  may  be  granted  to  enjoin  waste 
pendente  lite'  or  the  breach  of  a  contract  or  other  wrong; 
independent  of  contract,  i.e.,  a  tort.^  The  ultimate  object  of 
the  suit  may  be  a  perpetual  injunction  or  the  determination 
of  some  right  to  property,  or  otherwise.  But,  where  the  de- 
fendant has  committed  or  is  threatening  what  the  plaintiff 
alleges  to  be  a  breach  of  an  obligation,  or,  more  briefly,  a  wrong, 
the  plaintiff  may  ask  the  court  to  direct  the  object-matter  of 
the  dispute  to  be. maintained  in  statu  quo,  till  the  issue  bet- 
ween the  parties  has  been  determined.  If,  specially  the  plain- 
tiff's suit  is  to  recover  property  in  specie,  the  defendant  ought 
not  to  be  allowed  to  decide  the  suit  in  his  own  favour  by  making  • 


'  Eaue  V.  Neivdigate  [1804]  10  Ves., 
192,  1  Ames,  74  (BJldon,  C). 

'  S.  R.  A.,  s.  52. 

'  ChEipters  IX'  and  X. 

'Amir  TiulMn  v.  Administrator- 
deneriil  of  Bengal  [1895]  23  Cal.,  351. 

»  8.  R.  A.,  s.  53. 

"Sees.  492  to  497;  Act  V  of  1908. 
Soh.  i,  Or.  39. 

'  C.  P.  C,  s.  492  ;  Act  V  of  1908, 
Sjch.  i,  Or.  39,  r.  1  Raja  Ram  v.  Dha- 
ramDas  [1905]  2  A.  L.  J.  R.,  601. 

'  C.P.C,  s.  493;  Act  V  of  1908,  Sch.  i, 
Or.  33,  r.  2.  Darab  Euar  v.  Oomti  Kuar 
[1900]  22  All.,  449,  cannot  be  support- 
ed.   Anantnath  v.  Mackintosh  [1871]  6 


B.L.R.,  571.  I'his  will  not  apply  where 
the  defendant  is  in  possession  of  the 
property  in  dispute  and  the  plaintiff 
is  out  of  possession,  Huhramanya  y^i 
Fe«gu[1908]18M.  L.  J.  R,  302.  The 
general  equity  jurisdiction  of  the 
High  Court  to  grant  temporary  in-, 
junctions  is  not  restri6ted  by  the 
Civil  Procedure  Code,  Mungle  OhanS, 
V.  Qo'paX  Ram  [19061  34  Cal.,  101 ; 
Rash  Behury  v.  Bhowani,  ibid,  97; 
Uderam  v.  Hyderally  [1908]  10  Bom., 
L.  R.  1141.  Contra,  Jairamdas  v. 
Zamonlal  £1903]  27  Bom,,  357;  Jumna 
V.  Barcharan  [1911]  38  pal,  405, 
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away  Vrith  the  property  in  question.^  Where  the  sole  object 
oE  a  suit  is  protection  by  means  of  an  injunction,  to  withhold  a 
temporary  injunction  may  practically  decide  the  cause  in 
favour  of  the  defendants,  without  giving  the  plaintiff  an  oppor- 
.tunity  to  establish  the  truth  of  the' case  made  by  his  plaint.^ 
Section  492  of  the  Code,^  accordingly,  provides  that  "  if  in  any  c.  P.  c,  s. 
suit  it  be  proved  by  affidavit  or  otherwise  (a)  that  any  property 
in  dispute  in  a  suit  is  in  danger  of  being  wasted,  damaged, 
or  alienated  by  any  party  to  the  suit,  or  wrongfully  sold  in 
execution  of  a  decree  ;  or  {h)  that  the  defendant  threatens,  or 
is  about  to  remove  or  dispose  of  his  property  with  intent  to 
defraud  his  creditors,"  the  court  may  grant  a  temporary  injunc- 
tion or  give  such  other  order  as  it  thinks  fit,  to  prevent  the 
anticipated  injury.  This  section  is  not  comprehensive  enough, 
but  in  practice  is  liberally  construed.  Not  only  will  all  vexati- 
ous alienations  pending  a  suit  be  resti'aiued,*  but  a  court  will 
also  interfere  by  injunction  to  prevent  serious  damage  or  waste 
tending  to  change  the  nature  and  value  of  the  property,  such  as 
the  destruction  of  works  of  irrigation,  the  removal  of  principal 
buildings,  the  cutting  down  of  timber  unfit  for  use  or  adapted 
only  for  ornament,  or  anything  else  which  amounts  to  mis- 
chievous or  malicious  waste.*  Where  the  defendant,  a  railway 
company,  agreed  to  buy  the  plaintiff's  land  and  made  their 
line  upon  it,  but  neglected  to  pay  the  price,  in  a  suit  to 
enforce  the  unpaid  vendor's  lien,  the  defaulting  company  was 
enjoined  from  running  their  trains,  until  they  had  paid  the 
money.^  In  another  railway  case,  Lord  Cottenham  lucidly 
explained  the  principle  upon  which  courts  act:  "It  is  certain  Transfer 
that  the  court  will  in  many  cases  interfere  and  preserve  property  Pendente 
in  statu  quo  during  the  pendency  of    a  suit,  in  which  the   rights 

^Robinson    v.    Pickering    [1881]    16         ^  Act  V  of  1908,  Sch.  i.  Or.  39.  r  1. 
Oh.  n.,  636.  'DalyY.  Kelly  [1816]   4  Dow,   417, 

'  Hulomun  v.  Herts  [1885]    40   N.  J.  440 ;    EcUiff    v.    Baldwin    [1809]   16 

Eq.,  400,  1  Ames,  128  (suit  to   restrain  Ves.,  267, 

defendants  from  making  public  secret         '  Lowndes  v.  Settle    [1864]   10    Jur., 

peculiar  metliods  and  processes  alle-  N.  S.,  226,  1   Keener,  604  ;    Erhardt  v. 

ged   to    have    been  learnt  while   in  Boaro  [1885]  113  U.  S.,   537,   1  Ames, 

plaintiff's   service ;    apprehension    of  507. 

diselosare  pendente  lite  which   would         °  Allgood  v.  M.  Q.  D.  liy.  Co.    [1886] 

make  plaintiff's  success  at  the  conclu-  33  Ch.  D.,  571.  Oj.  ante,   555.   Distin- 

sion  of  the  suit,  "  but  a   barren  and  guish  Taylor  v,  Florida  E.  0.   H.  Oo„ 

worthless  victory,"  per  Runyon,  C).  [1907]  16  L-  R.  A,,  N.  S.,  307. 
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to  it  are  to  be  decided,  and  that  without  expressing,  and  often 
without  having  the  means  of  forming,  any  opinion  as  to  such 
rights.  It  is  true  that  no  purchaser  pendente  lite  would  gain  a 
title  ;  but  it  would  embarrass  the  original  purchaser  in  his  suit 
against  the  vendor,  which  the  court  prevents  by  its  injunction. 
....It  is  true  that  the  court  will  not  so  interfere,  if  it  thinks  that 
there  is  no  real  question  between  the  parties ;  but  seeing 
that  there  is  a  substantial  question  to  be  decided,  it  will 
preserve  the  property  until  such  question  can  be  regularly 
disposed  of.  In  order  to  support  an  injunction  for  such 
purpose,  it  is  not  necessary  for  the  court  to  decide  upon 
the  merits  in  favour  of  plaintiff..  If,  then,  this  bill  states  a 
substantial  question  between  the  parties,  the  title  to  the  injunc- 
tion may  be  good,  although  the  title  to  the  relief  prayed  may 
ultimately  fail."^  The  rule,  opines  Moolierjee,  J.,  is  that,  if 
there  is  a  clear  valid  contract  for  transfer,  the  court  will  not 
permit  the  transferor  afterwards  to  transfer  the  legal  estate  to 
a  third  person,  although  such  third  person  would  be  affected 
by  lis  pendens} 
Moveable  No  distinction  is  made  between  moveable  and   immoveable 

property.  property,  and  immediate  and  prompt  protection  may  be  very 
necessary  where  the  chattel  in  dispute  is  of  peculiar  value,  say, 
an  heirloom  or  ancient  family  picture.^  In  Hood  v.  Aston* 
the  defendants  were  bankers  who  held  a  bill  of  exchange  for 
which  they  had  given  value,  but  had  notice  that  it  had  been 
improperly  accepted,  in  the  partnership  name,  by  a  partner 
of  the  plaintiffs,  Lord  Eldon,  C,  granted  an  interlocutory 
injunction  restraining  the  defendants  from  negotiating  the  bill, 
and  said  :  "  This  bill  of  exchange,  if  it  passed  by  negotiation 
into  the  hands  of  a  third  person,  who  had  no  notice  of  the 
circumstances  under  which  it  came  into  the   possession   of  the 


1  a.  W.  Ry.  Co.  V.  B.  &  0.  Ry.  Oo.  139.    In  J^ort}i  v.    G.  K.  Ry.  Co.  [1860] 

[1848]  2  Ph.,  597,   602-3  (two  railway  2  Giff.,  64,  the  sale  pendente  lite  of 

companies  having  agreed  to   atnalga-  railway  waggons  was  enjoined;  so  in 

mate  and  make  their  lines  in  union,  Ooodall  v.  Goodall  [1852]  16  Jur.,  316, 

injunction  granted  to  restrain  one  of  the  transfer  of  papers   and  deeds  be- 

them   from  making  and  disposing  of  longing    to  a    testator's  estate.    In 

its  line  otherwise.)  America,  slaves  have  been  similarly 

^Pramatha\.  Jagannath  [\91S]  16  1.  protected,    Henderson    v.   VauJx,    10 

C  859.  Yerg.,  30. 

3  Anmdell  v.  Phippg  [1804]  10  Ves.,  '  [1826]  1  Buss  ,  412,  415-6. 
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bankers,  would  be  as  good  a  bill  of  exchange  as  any  person 
could  desire  to  have,  and  from  that  danger,  and  the  mischief 
attending  it,  the  plaintiffs  have  a  right  to  be  protected.  Tt  is 
true  that  e*^en  if  the  court  were  not  to  act,  they  could  still 
have  the  security  of  lis  pendens.  But  it  is  quite  a  new  doctrine 
to  me,  that  a  security  like  that,  which  is  far  from  being  the 
best  that  a  prudent  man  would  wish  to  have,  is  to  deprive  the 
suitor  of  the  more  effectual  protection  of  an  injunction,  or  that 
the  court,  because  it  acts  on  the  doctrine  of  lis  pendens,  will 
not  prevent  (if  possible)  the  necessity  of  proceeding  on  such  a 
principle."  In  another  case,  where  the  bill  had  been  "  taken 
under  circumstances  which  were  calculated  to  raise  suspicion 
and  ought  to  have  occasioned  inquiry,"  the  court  said  that 
"  there  was  no  necessity  for  proving  such  a  case,  and  much 
less  for  showing  that  the  defendants  knew  of  the  illegal 
consideration,  in  order  to  sustain  the  injunction."'  So,  where 
a  steward  was  suspected  of  having  embezzled  a  large  sum  of 
money  received  by  him  for  rents,  and  invested  the  same  in 
stock  in  his  own  name,  Lord  Eldon  enjoined  him  from  trans- 
ferring any  stock  whatever  in  his  name,  though  the  plaintiff 
did  not  claim  the  whole  of  the  stock  as  his  money  in  a  trans- 
muted form.^ 

An  interlocutory  injunction  will  be  issued  not  only  to  res- 
train free  and  voluntary  acts  of  the  parties,  but  also  acts  in  ivvi- 
tum.  A  sale  in  execution  of  a  decree  of  court  may  be  enjoined  of  decree 
if  wrongful,  and  the  very  language  of  the  Code  shows  that  the 
legislature  distinctly  contemplates  and  recognises  that  even  a 
sale,  ordered  by  a  court  of  competent  jurisdiction,  may  under 
certain  circumstances  be  "  wrongful."  It  is  easy  to  conceive  that 
a  stranger  to  a  decree  may  have  rights  in  the  property,  which 
the  decree  purports  to  affect,   superior  to  and   paramount  over 


Wrongful 
sale  in 
execution 


'  lord  Portarlington  v.  Soidby, 
[1834]  3  My.  &  K.,  104  (bill  given  by 
plaintiff  for  money  lost  at  play).  Of. 
Maitland  v.  Backhouse  [1847]  16  Sim., 
58  (note  endorsed  by  rich  niece  under 
undue  influence  of  insolvent  uncle, 
accepted  without  inq^uiry  by  banuers 
who  were  acquainted  with  the  cir- 
cumstances of  each) ;  Ssdaile  v.  La 
75 


Nause  [1836]  1  Y.  &  0.  Ex.,-  394  (bill 
fraudulently  endorsed  by  agent); 
Smith  V.  Aykwell  [1747]  3  Atk.,  566 
(promissory  note  given  under  a  mar- 
riage brocage  agreement.) 

■^  Chedworth  v.  Edwards  [1802]  8 
Ves.,  46.  But  see  Cox  v.  Paxtons,  1 
Mad.  Oh.  Pr.,  215m. 
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any   that  the  decree-holder  may  claim.     A  trustee  may  have  in 
breach  of  the  trust,   mortgaged'  trust  property,  a  shehait  or  mut- 
walli  may  have  wrongfully  dealt  with  endowed  lands,  a  Hindu 
co-parcener  may  have  alienated  a  joint  ancestral  house  in  deroga- 
tion of  the  vested  rights  of  other  co-owners.     Such  transfers  do 
not  pass  a  perfect  title  ;  and  if  the  transferee  seeks  to  enforce  any 
by  obtaining  a  judgment  and  decree  against  the  actual  transferor, 
the  parties  ultimately   injured    may  sue  to   have  their  rights 
declared  in  the  pi-operty  in  question  and,  pending  the  determina- 
tion of  such  rights,  may  have  even  a  contemplated  court-sale 
stayed  for  the  time.    The  case  is  still  stronger  when,  in  execution 
of  a  simple  money-decree  against  4,  the  property  of  B  is  attached 
and   advertised   for  sale.     B  may  or  may  not  file  a  claim  under 
section  278,  Civil  Procedure  Code.-*     If  the  claim  is  determined 
summarily  in  his  favour,  the  decree-holder  may  institute  a  regu- 
lar suit  for  a  declaration   of  the  right  which  he  claims  ;  if  other- 
wise, the  claimant  will  have  to  institute  a  regular  suit.^     In  the 
former  case,   the  decree-holder  may   obtain   a  decree,  and  then 
resume  the  execution  proceedings  temporarily  interrupted  ;  and 
if  the  claimant  appeals  against  the  decree,  it  may  be  necessary 
for  him  to  have  protected  from  sale  the  property  which  he  claims 
pending  tlie  litigation.     In  the  latter  case,  the  claimant-plaintiff 
may  even  in  the  court  of  first  instance  find  it  necessary  to  invoke 
the  aid  of  the  court  for  this  purpose.     And  not  dissimilar  will 
be  his  position  when  he  elects  to  file  at  once  a  regular  suit  for 
the  establishment  o£  his  title  to  the  property  in  danger,  without 
taking  his  chance  of  a  prior  summary  investigation.     When  a 
claim  is  made  under  section  278  of  the  Code,  the  court  may  stay 
further  proceedings  in  execution,  relating  to  the  property  in  dis- 
pute.^    When  a  suit  with  the  same  object  is  filed  on  the  regular 
side,   there  is  apparently  no  substantial  reason  why  the  court 
should  refuse  to  exercise  its  discretion  in  favour  of  the  party 
who  puts  forward  a  bond  fide  claim  and  is  bound  to  be  seriously 
embarrassed,  if  the  subject-matter  of  the  claim  is  in  the  mean- 

1  Act  V  of  1908,  Seh.  i,  Or.  21.,  v.  58  ;  i.  Or.  21,  r.  58(2).  Upon  a  decree  being 

(inte,  527.  appealed  from,  execution  of  that  de- 

'  C,  P.  C,  s.  283 ;  Act  V  of  1908,  Sch.  cree  may  be  stayed,  0.  P.  C,  s.  545  ; 

i,  or.  21,  r.  63.  Act   V  of  1908,  Sch.  i,  Or.  41.  r.  5.  C/. 

=  C.  P.  C,  s.  278 ;  Act  V  of  1908,  Sch.  PoHni  v.  Gray  [1879]  12  Ch.  D.,  438. 
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time  sold  by  public  auction.  Any  other  course  can  lead  but  to 
circuity  and  multiplicity  of  action.  The  applicant  for  the  court's 
protection  may  be  tlie  plaintiff  in  a  s\iit  or  the  appellant  in  an 
appeal.  But  the  accident  whether  he  was  arrayed  as  the  plain- 
tifp  or  the  defendant  in  the  court  of  first  instance,  cannot  make 
and  difference  in  principle/  and  even  a  void  act,  under  colour  of 
judicial  process,  may  be  subject  to  injunction.^  At  the  stage 
when  an  interlocutory  injunction  is  applied  for,  there  is  no  occa- 
sion for  a  final  adjudication  of  the  rights  in  issue  in  the  suit;  but 
if  the  court  is  satisfied  by  affidavits  or  otherwise  that  there,  is  a 
reasonable  apprehension  of  injury  to  a  prima  facie  right,  it  will 
be  failing  in  the  discharge  of  its  duty,  if  it  deliberately  omits  to 
afford  protection  against  what,  so  far  as  it  is  then  in  a  position 
to  judge,  appears  to  be  a  wrong.^ 

I  have  laboured  to  put  this  matter  clearly  before  you,   be- 
cause it  is  one  that   arises  frequently  in  practice,  and  because  at 
one  time  there  were  some  decisions  of  the  Allahabad  High  Court    ^'^h  Court, 
which  were  calculated  to  throw  doubt  upon  well-settled  princi- 
ples.''   These  decisions,  however,  have  now  been  overruled. ° 

The  granting  of    an     injunction     rests    in     the    judicial    Discretion, 
discretion  of    the    court,^    a    discretion     which,     as    I    have 


Doubtful 
ruling  of 
Allahabad 


'  0/.  C.  P.  C,  s.  582  ;  Act  V  of  190S, 
Sch.  i,  Or.  22,  r.  11.  Burkitt,  J.,  seems 
to  have  thought  otherwise  in  an  un- 
reported case  {Haiduri  v.  Eayat  Jie- 
gam,  F.  A.  No.  I  of  1901,  disposed  of 
on  June  3,  1901). 

'"  No  reason  in  law  or  in  morals 
can  be  found,"  said  the  Indiana  Court, 
"  that  will  justly  support  the  position 
of  one  who  resists  an  injunction 
where  he  concedes  he  is  acting  under 
colour  of  authority,  but  in  fact  has 
none,  and  is  using  that  authority  to 
seize  and  sell  without  right  or  the 
semblance  of  justiflcatiou  the  land  of 
smother.  No  one,  Ave  suppose,  doubts 
that  a  property  owner  may  quit  his 
title  against  an  apparent  claim, 
though  ix,  be  never  so  empty,  and  If 
he  may  do  this,  surely  he  may  by  in- 
junction prevent  that  apparent  claim 
from  clouding  his  title,  without  delay- 
ing until  it  has  assumed  that  shape  :" 
Bishop  V.  Moorman,  49  Am.  R.,  731. 

s  Cf.  Parker  v.  Dhan/i  Boy  [1907] 
P.  L.  R.,  No.  53. 


'Re  Chando  Bibi  [1903]  26  AH.,  311 ; 
Megh  RuJ  v.  Lula  Mai  [19071  4  A.  L.  J., 
342. 

"  Abdullah  Khftn  v.  Baiike  Lai  IIHIO] 
33  All.,  79,  F.  B.  See  also  Kirpa  Dayal 
V.  Rani  Kishori  [1885]  10  All.  803;  4 
A.  L.  J.,  342.  lirajendra  v.  Rup  Lai 
[1886]  12  Cal.  515  ;  Amir  Dulhin  v. 
Admr.-Gen.  Bengal  [1895]  23  Cal.,  351  ; 
Nelson,  ]nj  ,  540-4  ;  Woodroffe,  Inj', 
193-7  ;  1  A.  L.  J.,  61-2  Cf  Purshottam  v. 
Piirshottam  [1884]  8  l>om„  532  ;  Ram 
Lochan  v.  Beni  [1909]  36  Cal.,  252  ; 
Jit  Lai  V.  Kamaleswari  [19121  16 
C.  L.  J.,  555. 

■  S.  R.  A.,  s  52  ;  2  Story,  Eq  ,  s.  863. 
A  distinction  has  been  drawn  in 
America  between  cases  where  the  in- 
junction is  sought  in  aid  of  private 
right  and  where  it  is  asked  in  some 
matter  publici  juris ;  in  the  latter 
case,  it  has  been,  said,  an  absolute 
duty  devolves  upon  the  court  to  exer- 
cise its  jurisdiction  to  accomplish  the 
public  object.  Spelling,  In/.,  s.  22, 
p.  34. 
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pointed  out  before,  is  sound  and  reasonable,'  not  arbitrary  or 
capricious,^  and  it  Las  to  be  reasonably  exercised,  with  reference 
to  all  the  circumstances  of  the  particular  case.^    It  is  capable  of 
correction  by  a  court  of  appeal,"  even  when  exercising  the  limited 
jurisdiction  conferred  by  section  584,  Civil  Procedure  Code;^  but 
the  onus  is  upon  the  appellant  to  show  that  the  court  below  has 
erred  in  the  exercise  of  its  discretion.^     "  I  have  no  hesitation," 
remarked  Jessel,  M.  R.,  "  in  saying  that  there  is  no  limit  to  the 
practice   of  the  court  with  regard  to  interlocutory  applications, 
so   far    as   they     are    necessary    and   reasonable   applications 
ancillary  to  the  due  performance  of  its   functions,   namely,   the 
administration  of  justice  at  the  hearing  of  the  cause.'"     A  man 
who  comes  to  the  court  for  an  interlocutary  injunction,  is  not 
required  to  make    out    a   case    which    will   entitle    him    at    all 
events  to  relief  at  the  hearing.     It   is  enough    if   he  can  show 
that  he  has  a  fair  question  to  raise  as    to   the  existence  of   the 
right  which  he  alleges,  and  can  satisfy  the  court  that  the  proper- 
ty should  be    preserved    in  its   present   actual   condition,   until 
such  question  can  be  disposed  of.^     There  may  be   a   doubt  as 
to  the  plaintiff's  right,  but  this  will  not  justify  a   refusal  of  the 
njunction,  unless  it  is  a  serious  doubt  which   remains  after  the 
faithful  application  of  the  judge's    faculties    to    its    solution.^ 
The  court  must  be  giiided  by  a  discretion,  according  to  the  exi- 
gencies and  the  nature    of    each   particular  controversy.'"     The 
conven^enc"*    Court  will,  consequently,  take  into  consideration  the    balance  of 
convenience,  and  determine  whether  an   interim  interference  is 

1  S.  R.  A.,  a.  22;   Aynsley  v.  Glover  judicial  separation,  the  husband  was 

[1874]  18  Eq.,  544,  545.  enjoined  from   eroing  into   her  house 

'  2  Story,  Eq  ,  s.  742.  to  annoy  the  plaintiff.     In  Willuims  v. 

'Greenwood    v.    Eornse-y  [1886]    33  Williams   [1818]  2  Sw.,  253,  2  Keener, 

Ch.  n.,  471 ;  Martin  v.  Price  [1894]  1  199,  deft,  was  enjoined   from  running 

Ch.  276,  280  ;  Taylor  v.  /'  lorida  E.  C.  R.  coaches  in  competition  with  plff. 

Co.  [1907]   ISL.  R  A.   N.  S.,  307  (spe-  =  Kerr,  Jii/.- 5th.  ed.,  16;   Powell  v. 

;  ciflc  performance  of  contract).  Lloyd  [1826]  1  Y.  &  J.,  4-'7,  31   R.  R., 

*..    "S.  R.  A.,  s.    22;  Dauy    v.   Gnrrett  662;  H«d.son  v.  Bertram  [1818]  3  Madd., 

'[1878]  7  Ch.  D.,  473.  440  (ground  for  supposing  relief  may 

['•  Ram   Bahadur    v.    Bom     Shankar  be  given  enough).    Bat  see  Reddaway 

[1905]  27  All.,  688,  F.  B.  Act  V  of  1908,  v.  Schroder   Smidt  [1903]  8  C.  W.  N., 

s.  100.  »51. 

"  Shadi  V.  Amip  Singh,  [1889]  12  All.,  »  Little  v.  Gould,  2  Blatchf.,  165.  C/. 

436,  F.  B. ;  In  re  Martin  [1882]  20  Ch.  Kage.  dra  v.  Probal  [1913]  17  C.  W.  N., 

n  ,  365,  369.  964. 

'  Smith  V.   Peters  [1875]  20  Bq.,  511  '°  Ollendorff  v.   Black  [1850]  4  T)eG 

,513.     In   Simonds  v   Hallet   [1888]  24  &  Stti.,  209  (Knight  Bruce,  V.C), 
Ch.  n.,  346,  pending  a  wife's  suit  for 
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expedient.  If  the  property  in  question  is  likely  to  be  destroyed 
or  seriously  damaged/  or  if  a  refusal  to  enjoin  the  defendant  is 
likely  to  result  in  the  creation  of  new  rights  which  can  be  got 
over  only  by  further  litigation,^  a  court  will,  be  disposed  to 
interfere  in  favour  of  the  plaintiff.  Where,  in  violation  of  the 
covenants  in  a  lease,  the  leasehold  property  was  used  as  a  disor- 
derly house,  the  court  of  appeal  in  England  issued  an  inter- 
locutory injunction  against  the  occupier,  without  determining 
the  nature  of  his  interest  in  the  premises.^  But  where  the  ap- 
prehended injury  is  not  of  a  serious  nature,  the  court  may 
listen  to  suggestions  made  by  the  defendant  that  his  rights  will 
suffer  by  premature  interference.*  The  plaintiffs  conduct,  e.g.,  plaintiff's 
undue  delay  in  making  his  application,  or  apparent  acquiescence  °°"'i"''t- 
in  the  wrong  complained  of,  may  disentitle  him  to  this  summary 
relief,  and  where  the  effect  of  granting  such  relief  is  likely  to 
injure  the  defendant  much  more  than  the  plaintiff,  the  balance 
of  convenience  will  be  against  the  issue  of  a   temporary  iniunc-    yexatious 

°         _  r  J         J  interruption 

tion.^     A  vexatious  interruption    to   the  enjoyment  of  property  to  enjoyment 

n  1        mi  1  1         1    ■      •  <v  1  ...  of  property, 

is  not  lavoured.      inus,  where  the  plamtms  sought  to  enjoin  the 

defendants  from  working  certain  coal  mines,  and  the  defendants 

set  up  a  claim  under  a  prior  unexpired   lease.    Knight    Bruce, 

V.  C,  said  :     "  The  defendants,  who  claim  a  right   to   do  what 

they  are  doing,  are,  it  is  true,  by  working  the  coal  taking  away 

the  very  substance  of  the  property,  which   may    in    a  sense   be 

perhaps  called  in  this  case,  and   might   in  others   certainly  be, 

waste  or  destruction,;  but,  on  the  other  hand,  it  is  the  only  mode 

in  which  the  property  in  question  can  be  usefully  enjoyed  or  made 


1  Wilson  V  Wilson  [1848]  1  H.L.C., 
538.  C/.  Ganqabai  v.  Purshotiim  [1907] 
32  Bom.,  146. 

2  Echliff  V.  Baldwin  [1809]  16  Ves., 
267 ;  Gtirtis  v.  Marquis  of  Buckingham 
[1814]  3  V.  &  B.,  168.  In  Turnpr  v. 
Wight  [1841]  4  Beav.,  40,  Langdale, 
M.  R„  thought  doctrine  of  lis  pendens 
might  afford  sufficient  protection  to 
plaintifl.  But  see  per  Turner  L.  J., 
Hadley  v.  London  Bank  of  Scotland 
[1865]3DeG.J.  &  S.,  63,  70. 

5  Mander  v  Falcke  [1891]  2  Ch.,  5.54, 
2  Keener,  609. 

■"  Shreivsbury  Ry.  Co.  v.  iS.  &  B.  Ry. 
Co.  [1851]  20  li.  J.,  Oh.  574.  Cruttwell 
V.  Lye  [1810]  17  Ves.,  335  (sale  of  good- 


will). But  the  courts  are  not  inclined 
to  apply  the  maxim  de  minimis  non 
curat  lex  to  cases  where  there  has 
been  an  actual  invasion  of  property 
rights,  Spelling,  30. 

'  Singaran  Coal  Syndicate  v.  Indra 
Aatfe  Chatterjee  [1905]  10  C.  W.  N, 
173.  In  the  case  of  mines,  though  the 
property  may  be  gravely  affected  by 
■working  pendente  lite,  yet  inconceiv- 
able mischief  may  ensue  by  the  value 
of  the  opportunity  of  working  the 
mine  being  lost,  and  an  interim  stay 
order  should  be  made  with  extra  cau- 
tion. Grey  v-  Northumberland  [1809] 
17  Ves.,  281. 
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available,  and  may,  therefore,  in  a  sense,  perhaps  be  deemed  not 
more  than  taking  the  ordinary  usufruct  of  the  thing  in  dispute, 
nor  is  unskilful  or  unminer-like  working  established  against  the 
defendants  to  my  satisfaction,  nor  are  they  said  to  be  insolvent." 
An  interlocutory  injunction  was  refused.'  Where  the  title  to 
land  is  disputed,  before  the  determination  of  this  issue,  a  defend- 
ant in  possession  will  not  be  restrained  from  the  ordinary  and 
natural  use  of  the  premises  and  the  enjoyment  of  all  benefits 
which  flow  from  possession.  If,  e.g.,  the  premises  be  a  farm,  he 
should  be  permitted  to  use  it  in  any  ordinary  way,  as  such  a 
farm  is  used,  with  the  single  limitation  that  he  commit  no  waste, 
and  make  no  substantial  and  injurious  change  in  its  condition.^ 

The  cotirt  must  be  satisfied  that  the  matter  is  emergent  and 
its  immediate  assistance  is  required  before  it  will  issue  a  tempo- 
rary injunction,^  for  there  is  a  possibility  of  irremediable  injury 
being   caused   to   the    defendant,*  especially   if  the  injunction 

Spelling,  32.  A  previous  notice  of 
action  is  reeLuired  in  the  case  of  some 
municipal  and  other  authorities,  but 
this  is  not  meant  to  license  them  to  do 
any  mischief  they  please  'whilst  the 
notice  is  running,  and  English  courts 
may  issue  interlocutory  injunctions 
meanwhile  to  prevent  immediate  and 
irreparable  injury  by,  e.g.,  a  nuisance. 
Ploiuer  V.  Local  i^oard  of  Loio  Leyton 
[1877]  5  Ch.  D,,  352. 

'Gf.  Stevens  v.  Keating  [1847]  2 
Phil.,  333,  1  Ames,  628  (patent  case) ; 
Tilgliman's  Co.  v.  Societe  Aiioii  [1883] 
25,  Ch.  D.,  1.  Where  plaintiff  complains 
of  an  infringement  of  patent  right,  if 
there  is  a  serious  question  to  be  tried 
at  the  hearing,  Plympton  v.  Malcolm- 
son  [1875]  20  Eq.,  37,  1  Ames,  632,  and 
neither  the  patentee's  right  nor  the 
infringement  is  beyond  reasonable 
doubt.  Standard  Elevator  Co.  v.  Crane 
Elevator  Co.  [1893]  56  Fed.,  718,  1 
Ames,  B33,  an  interlocutory  injunction, 
has  been  refused  in  England  and 
America.  But  previous  adjudication, 
even  as  against  other  alleged  infrin- 
gers, Edwin  V.  Beacon  Co.  [1893]  54 
Fed.,  678,  I  Ames,  630  ;  Bovile  v.  Goo- 
dier  [1866]  2  Bq.,  195  ;  or  long  and 
uninterrupted  possession  may  •  be 
taken  as  prima  facie  evidence  of  title, 
a teveiis  y.  Keatiitg,  supra;  Davenport 
Y.  Jepson,  [1862]  4  DeG.  F.  &  J.,  440, 
477.  Where  defendant  is  likely  to  go 
on    selling    the    invention  to     many 


'  Baigh  v.  Jaggar  [1845]  2  Coll.  Ch., 
•  231,  1  Ames,  495. 

*  Per  Brewer,  1.,  Snyder  v.  Hopkins 
[1884]  31  Kan.,  557,  1  Ames,  509, 

2  In  the  case  of  an  alleged  nuisance 
produced  by  the  working  of  an  enor- 
mous steam  hammer  on  premises  ad- 
joining the  plaintiU's  house.  Page 
Wood,  V.  C,  said,  "  If  I  found  any  real 
apprehension  of  serious  and  immediate 
injury  to  health  or  of  any  pressing 
character  of  the  like  nature  (such  as 
the  cases  of  stench  or  of  apprehend- 
ed inundation),  I  would  interfere  to 
prevent  sijch  irreparable  injury  in 
the  meantime,  but  in  this  case  I  see 
nothing  except  annoyance  apprehend- 
ed by  the  plaintiff :  and  I  certainly 
think  that  on  the  question  of  balance 
of  convenience  I  ought  to  refuse  the 
injunction."  Eadeuv.  Pirth  [1863]  1 
H.&M.,  573,  1  Ames,  564.  "A  strong 
case  must  be  presented,  and  Ihe  im- 
pending danger  must  be  imminent  and 
impressive,  to  justify  the  issuing  of 
an  injunction  as  a  precautionary  and 
preventive  remedy."  Railroad  Co. 
V.  Prudden,  5  0.  E.,  Green,  530.  •'  As 
a  preliminary  injunction  is  in  its  ope- 
ration, somewhat  like  judgment  and 
execution  before  trial,  it  is  only  to  be 
resorted  to  from  a  pressing  necessity 
to  avoid  injurious  consequences  which 
cannot  be  repaired  under  any  stan- 
dard of  compensation."  Mammoth  Vein 
Coal    Co.'s  Appeal,   54    Pa.    St.,   183. 


Patent 
rights. 


TEMPORARY    MANDATORY    INJUNCTION.  599 

asted  for  is  of  a  mandatory  character.  In  a  comparatively  old 
case,  Lord  Hai'dwicke  is  reported  to  have  said  that  he  never 
knew  an  order  to  pull  down  anything  on  motion.^  The  court  is 
slow  to  grant  an  interlocutory  mandatory  injunction.'^  But 
where  the  injury  is  immediate  and  pressing  and  irreparable 
and  clearly  established  by  the  proofs,  and  not  acquiesced  in 
by  the  plaintiff,  a  preliminary  mandatory  injunction  may  be 
granted,  although  the  act  complained  of  was  fully  completed 
before  the  suit  was  commenced.^  Where  the  plaintiffs,  cotton 
manufacturers,  complained  that  the  defendant,  who  had  large 
pieces  of  water  in  his  park,  supplied  by  the  stream  which 
flowed  to  the  mil],  had  since  April  4,  1785,  at  one  time  stopped 
the  water,  and  at  another  time,  let  in  the  water  in  such 
quantities  as  to  endanger  the  mill,  with  the  .object,  it  was 
alleged,  of  obtaining  money  from  the  plaintiffs.  Lord  Thurlow 
said,  "  The  court  will  not  restrain  what  has  been  enjoyed 
for  twenty  years  past ;  but  if  what  has  been  so  enjoyed 
is  used  in  a  different  way,  so  as  to  do  mischief,  the  court  may 
interpose,  "  and  the  Chancellor  issued  an  injunction,  restraining 
the  defendant  "  from  using  dams,  weirs,  shuttles,  floodgates, 
and  other  erections,  so  as  to  prevent  the  water  flowing  to  the 
mill  in  regular  quantities  as  it  had  ordinarily  done  before  the 
4th  of  April. '"'  Where  the  defendant  obstructed  the  passage  of 
smoke  from  flues  xised  for  many  years  by  the  plaintiffs,  by 
placing  tiles  upon  the  chimney-pots.  Wood,  V.  C,  felt  no 
hesitation  in  granting  ^  mandatory  injunction,  though  the  issue 
as  to  the  plaintiff's  right  to  such  passage  for  the  smoke  had  yet 
to  be  tried.     The  plaintiff's  house   lay    in    imminent   risk   of 

others,  to  prevent  a  multiplicity  of  ^4  Pomeroy,    Eq.,  J.,  s.   1359.     See 

suits,  the  court  may  issue  an  interim  authorities  collected    in  2   Pomeroy, 

injunction,   but  it  will  not  as  a  rule  Btj.,  B.,  ch.  xxx. 

stop    an   old     established    business.  ■*  Robinsoii    v.    Lord  Byron    [1785] 

Plimton  V.  SjAlley  [1877]  4  Ch.  B.,  286;  1  Bro.  C.  C,  588,  1  Ames,  566.  Cf.  Lane 

Fernie  v.  Young  [1866]  I  H.  L.,  63,  78.  v.  Newdigate  [1804]    10  Ves..    192,  1 

Teri^ell,  Patents,  313  sqq  Ames,    75.     The  former    practice    in 

•  Ryder  v.  Bentham  [1750]  1  Ves.  8r.,  England    was   to   issue  a  mandatory 

543,  1  Ames,  564.  injunction  in  the  negative  form.     But 

'Gule  V.  Abbot  [1862]  8  Jur.,  N.  S.  now  the  court    says  in  plain  terms 

987;  Munia-v.  Linge  [1910]  15  M  C.  C.  what  it  means,  and  in  direct  words 

R.,  139.     Cf.  Basul  -V.   Pirubhai  [1914]  orders    constructions     to    be  pulled 

6  Bom.  L.  R.,  288  (hearing  may  be  ex-  down  and  removed.    Jackson  v.   Nor- 

pedited  or  interlocutory  order  treated  mandy  Co.  [1899]  1  Ch.,  438. 
as  decree). 
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becoming   uninhabitable   in    the    meantime.^      And   especially 

where,  after  the  motion  for  a  temporary  injunction,  the  defendant 

has  evaded  service  of   notice,  or  upon   such  service   has  hurried 

on   with   the  constructions   objected  to,    there  is  a  race   against 

law,^  and  the  court  will   not  allow   itself  to   be  circumvented  or 

imposed   upon  by  a  proceeding  of  that  kind. ^  "If  builders  will 

take  the    chance  of   running  up  a  building  in    that  way,"  said 

Lindley,  L.  J.,  "  they  must  take    the  risk   of   pulling  it  down."* 

Leading  gut  where  no  very  special  circumstances  occur,  the  leading 

principle. 

principle,  in  Lord  Gottenham's  opinion,  which  ought,  generally 

speaking,  to  be  the  guide  of  the  court,  and  to  limit  its  discretion 

in  granting   injunctions,  is  that   only    such  a  restraint  shall  be 

imposed  as  may  suffice  to  stop  the  mischief  complained  of,  and 

where  it  is  to  stay  further   injury,  to    keep  things   as  they   are 

for  the  present.^ 

Conditional  The  court,  in   the  exercise   of  its  discretion,   may  grant  an 

injunction.        ...  .  '  j  o     ^ 

injunction    upon    terms.      It    may   require   from  the   plaintiff, 

applying  for  an.  interlocutory  order,  an  undertaking  to  com- 
pensate the  defendant  for  such  loss  as  may  be  caused  to  him 
by  the  injunction.'  It  may  only  partially  restrain  the  defend- 
ant^ or,  instead  of  granting  an  injunction,  may  direct  the 
defendant  to  keep  an  account  or  give  security,  or  do  some  other 
act    which    the    court     thinks    fit.^      An     injunction,    though 

'  Hervey  v.  Smith  [1835]   1  K.   &  J.,  temporary   mandatory   injnnetion  re- 

389.   In  the  later  case  of  London  &c.  fused,  as  large  and  valuable  works  had 

Ry.  Co.  V.  Lancashire  &c.  Ry.  Co.  [1.867]  been  constructed  many  years  ago,  and, 

4  Eq,  174,  the  learned  v.  C.  explained:  if  their  restoration   to  original  con- 

"  It    was     one    of  those    simple  and  dition   proVed  impracticable,    defend- 

suramary  acts  which  can  be  so  imrae-  ants   might  be  compelled   to  suspend 

diatoly  done  that  it  is  not  possible  to  their  navigation  altogether), 

prevent  it  while  the  right  is  being  °  0/.  Shaw   v.  Jersey  [1879]  4  C.  P. 

tried,  and  I  decided  that  the  court  D.  359. 

would    interfere     to    prevent    such  '  Shadi  Ram  v.  Abdul,  [1904]  1  A,  L. 

damage."  J.  R.,  627;   Chandra  v.    tiree  Qobind 

'  Cooke  V.  Boynton  135  Pa.  St.,  102.  [1900]  6  C.  W.  N.,  308.    Cf.  C.  P.  C,  s. 

3  Smith  V.  Day  [1880]  13  Ch.  D.,  651  ;  545  ;  Act   V.  cf  1908,   Sch.  i,  Or.  41,  r.  ,5 

Van,  Joel  V.  Bornsey  [1^95]  2   Ch  ,  774,  (3);    Howard  v.    Press     Printers    Ld. 

1  Ames,  546.  [1904]  73  L.  J.  Ch.  100.  Charpel  v.  Da- 

"  Van   Joel    v.    Hornsey,  supra.  Cf.  vidson  [1856]  8  DeG.  M.  &  G.,  1  Keer, 

Daniel  v.  Ferguson,   [1891]  2  Ch.,   27,  Inj.,  5th.  ed.,  29. 

See  also    Israil  v.   Samser  [1913]   18  «  Cf.  Beyfus  v.  Bullock  [1869]  7  Eq., 

C.    W.   N.,   176    (construction  by    co-  393. 

owner  since  institution  of  suit  and  'C.  P.  C,  ss.  492,  493;   Act  V.  of 

with  full  knowlidge  of  proceedings).  1908,  Sch.  i,  Or.  39,  r.  1,  2.     In  patent 

'  Blakemore  v.   Olamorganshire  Ca-  cases,     defendant's     undertaking  to 

nal  Nav.  [1832]  1   My.  &  K .,   154,   183  keep  account  of  sales  is  frequently 

(case    of    diversion     of   watercourse  accepted,  Bacon  v.  Jones  [1839]  4  My. 
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irregularly  obtained  or  erroneously  granted,  must  be  obeyed, 
so  long  as  it  is  not  discharged  ;^  but  even  before  the  trial 
o£  the  cause,  the  court  may  discharge,  va;ry  or  set  it  aside 
upon  motion.^  A  temporary  injunction  cannot  generally  be 
granted  without  notice  to  the  opposite  party*.'  Where  a 
plaintiff,  upon  an  ex  parte  motion  for  an  interim  injunction, 
has  suppressed  material  facts,  the  injunction  will  be  dissolved 
upon  that  ground  alone,  and  he  will  not  be  allowed  to 
maintain  it  upon  the  merits  subsequently  disclosed.*  Where 
an  injunction  has  been  obtained  upon  insufficient  grounds,  the 
court  may  award  compensation  to  the  defendant,^  presumably 
for  the  immediate  natural  consequences  of  the  injunction  under 
the  circumstances  which  were  within  the  knowledge  of  the 
party  obtaining  the  injunction.^  An  order  granting  or  refusing 
a  temporary  injunction  is  open  to  appeal.'  It  is  discharged  as 
a  matter  of  course  upon  the  dismissal  of  the  suit.^ 

I  now  come  to  perpetual  injunctions.  These  may  be  Perpetual 
granted  at  the  hearing  and  upon  the  merits  of  the  suit,^  to 
prevent  the  breach  of  an  obligation  existing  in  favour  of  the 
applicant,  whether  expressly  or  by  implication ;"  and  their 
effect  is  to  restrain  the  defendant  permanently  from  the  assertion 
of  a  right,  or  from  the  commission  of  an  act,  which  would  be 
contrary  to  the  rights  of  the  plaintiff.^'  I  have  endeavoured  to 
show  to  you  before^^  that  the  right  to  an  injunction  is  primary. 
Owing  to  the  peculiar  constitution  of  the  English  Courts 
of  Chancery   and   the   commercial   spirit   so   characteristic   of 

&  Cr.,  433, 1  Ames,  635  ;  BrMson  V.  Mc  421.     See     also     Griffith    v.     Blake. 

Alpine  [1845J  8  Beav.,  229,  330  ;  Plymp-  [1884]  27  Ch.  D.,  474. 

toijv.  Malcolmaon,  supra  ;  Kerr,  I nj.,  '  C.  P.    C,    s.    558  (24);   Act  V  of 

5th.  ed.  346.  1908,    Sch.    i,    Or.   43,  r.   1   (r) ;  the 

'  Partington  v.  Booth  [1817]  3  Mer.,  appellate    order     is     final.    But     an 

148.  appellate    court     will     not     lightly 

2  C.  P.  C,  s.  496  ;  Act  V  of  1908,  Sch.  interfere,    unless     there     has     been 

i,  Or.  39,  r.  4.  palpable  error  or  abuse  of  discretion, 

'C.  P.O.,  s.  494;  Act  V.    of  1908,  Richards  v.  Dower  [1883]  64    Calif., 

Sch.  i,  Or.  39,  r  3 ;   Sanwal  v.  JVarpat  62,  1  Ames,  519,   and  will  prefer  to 

[1908]  11  O.  C,  151.  allow  matters    to  remain    in     statu 

'  Milton  v.  Oranville  1184:1]  4  Beav.,  quo,  Chandra  y.  Sree  Gobind,  supra. 

130;    Freeman    v.    McArthW  [1851]  'Neel  Gomul  v.  Bipro  Dass    [1901] 

2    Tay.    &    B.,   10  ;     Sohochurry    v.  28  Cal.,  597,  607. 

Hurree    [1859]  2    Bouln.,    62;    Kerr,  °S.  R.  A.,  s.  53. 

5th.  ed.  /nj.,  676.  w  Ibid,  s.  54. 

'  C.  P.  C,  s:  497 ;  Act  V  of  1908,   s.  "  Ibid,  s.  53.  A  perpetual  injunction 


concludes  a  right,  Kerr,  Inf.,  5th,  ed.  2, 


85 
'Smith  V.  Doy,    [1882]  21   Ch.    D.,         >'Lect.  I,  nwte,'25. 
76 
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modern  times,  for  long  was  it  contended  that  no  injunction 
could  be  issued  where  the  ordinary  courts  of  law  might  decree 
adequate  compensation  in  money.  For  years  did  learned  judge?) 
in  England  refuse  to  enjoin  tresspass  unaccompanied  by 
waste,'  and  they  woald  not  issue  mandatory  injunctions  at  all.^ 
It  has  been  repeatedly  asserted  that  in  equity  a  decree  is  never 
of  right,  as  a  judgment  at  law  is,  but  of  grace,'  that  a  court  of 
equity  has  a  certain  latitude  in  the  exercise  of  its  great  power,'' 
and  grants  an  injunction  at  discretion.  But  it  has  been  truly 
observed  that  "  the  rights  to  equitable  relief,  where  that  is  the 
only  adequate  remedy,  are  as  absolute  as  to  legal  relief,  the 
one  remedy  is  no  more  sacred  than  the  other,  and  no 
more  capable  of  lawful  denial.",^  And  in  later  English 
decisions,  a  right  as  of  course  to  an  injunction  in  a  proper  case 
has  been  amply  acknowledged.*  "I  am  most  unwilling,"  said 
Mellish,  L.  J,,  "to  make  a  difference -between  law  and  equity 
when  I  do  not  find  it  exist."'  In  Martin  v.  Price,^  the  Court  of 
AppeaP  said  :,  "  The  plaintiff's  legal  right  and  its  infringement 
already,  and  threatened  further  infringement,  to  a  material  extent, 
being  thus  established,  the  plaintiff  is  entitled  to  an  injunction 
according  to  the  ordinary  principles  on  which  the  court  is  in 
the  habit  of  acting  in  these  cases.  There  might,  of  course,  be 
circumstances  depriving  the  plaintiff  of  this  prima  facie  right  ; 
but  we  can  discover  none  in  this  case."  And  in  the  later  case 
oi  Shelf  er  v.  London  Electric  Lighting  Go.,^"  the  same  principle 
%Yas  re-affirmed,  and  a  protest  entered  against  the  notion  that  a 
court  ought   to  allow  a  wrong  to  continue,  simply  because  the 


'  See  authorities  reviewed  in 
Haigh  v.  Jaggar  [1845]  2  Coll.  Ch., 
231;  Davenport  v.  Davenport  [1849] 
7  Hare,  217,  1  Ames,  496 ;  and  Lowndes 
V.  Battle  [1864]  33  L.  J.,  Ch.,  451, 
1  Ames  499 

^See'Smikv,  Smitli  [1875]  20  Eq., 
500, 1  Ames,  543. 

'Per  Thompson,  C,  J.,  BAchards's 
Appeal  [1868]  57  Pa.,  105,  1  Ames, 
575. 

■*  Per  Gray,  J.,  O'Reilly  v.  N.  Y.  Elev. 
B.  Co.,  148  N.  Y.,  347. 

'  Per  Campbell,  C.  J.,  Edwards  v. 
Allouez  Mining  Co.  [1878]  38  Mich., 
46, 1  Ames,  610, 

"In    Imperial    Qas,    &c,,     Co,     v. 


Broadbent  [1859]  7  H.  L.  C,  600,  610, 
a  nuisance  having  continued  and  been 
aggravated.  Lord  Campbell,  C,  said  : 
"  Under  these  circumstances,  unless 
there  is  something  peculiar  in  this 
case,  it  would  be  a  matter  of  course 
to  grant  an  injunction." 

'Leech  v.  Schweder  [1874]  9  Ch., 
463,  476. 

=  [1893]  ICh.,  276. 

'  Lindley,  A.  L.  Smith,  and  Davey, 
L.  JJ. 

'"[1895]  1  Ch.,  287,  judgment  of 
Kekewich,  J.,  was  reversed  by  Lord 
Halsbury,  C.,  Lindley  and  A.  L. 
Smith,  L.  JJ. 
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wrongdoer  was  able  and  willing  to  pay  for  the  injury  lie  miaht 
inflict.  "Without  denying  the  jurisdiction  to  award  damages 
instead  of  an  Injunction,  even  in  cases  of  continuing  actionable 
nuisances,"  said  Lindley,  L.  J.,  "  such  jurisdiction  ought  not  to 
be  exercised  in  such  cases,  except  under  very  exceptional 
circumstances"  '  So  in  America  the  right  to  an  injunction  in 
a  proper  'case  has  been  said  to  be  fixed  and  certain.  "  The 
writ  can  be  rightfully  demanded,"  said  Earl,  J.,  "  to  prevent 
irreparable  injury,  interminable  litigation,  and  a  multiplicity 
of  suits,  and  its  refusal  in  a  proper  case  would  be  error  to  be 
corrected  by  an  appellate  jurisdiction.  It  is  a  matter  of  grace 
in  no  sense  except  that  it  rests  in  the  sound  discretion  of  the 
court."  ^  And  as  to  discretion  another  learned  judge  has 
explained:  "If  by  'discretion,'  is  here  meant  that  the  judge 
must  be  discreet,  and  must  act  with  discretion,  and  discriminate, 
and  take  into  consideration  and  give  weight  to  each  circumstance 
in  the  case,  in  accordance  with  its  actual  value  in  a  court  of 
equity,  then  I  say  that  that  is  just  what  he  must  do  in  every 
case  that  comes  under  his  consideration — no  more  and  no 
less. ..But  if  the  word  'discretion'  in  this  connection  is  used 
in  its  secondary  sense,  and  by  it  is  meant  that  the  Chancellor 
has  the  liberty  and  power  of  acting,  in  finally  settling  property 
rights,  at  his  discretion,  without  the  restraint  of  the  legal  and 
equitable  rules  governing  these  rights,  then  I  deny  such  power."^ 
The  result  of  the  recent,  cases,  truly  observes  Mr.  Nelson,  is  to 
make  Injunction  the  rule  and  Damages  the  exception.'*  The 
Specific  Relief  Act,  however,  was  framed  at  a  time  when  a  more 
restricted  view  of  the  equitable  jurisdiction  seems  to  have 
prevailed,  and  it  has  even  been  suggested  at  Bombay,  that 
in  cases  before  courts  subject  to  this  Act,  the  later  English 
decisions   have  no  application.*     But  this  suggestion  has  been 

'C/.  Jordeson  v.   Sutton,  &c.,  Gas  latter    sort     of     discretion    in    the 

Co.  [1899]  2  Ch.,  217.     ,  judicial  field  is  found  in  those  matters 

'  Campbell   v.    Seaman    [1876]     63,  which  affect  procedure    merely,  and 

N.  Y.,  568,  1  Keener,  751 ;  Pe7ms!/iua?iui  not    the    ultimate   right."    Cf.     per 

Lead  Co.'s  Appeal,  U6  Pa.  St.,  116.  Jessel,  M.  R.,  Smith  v.  Smith,  supra. 

^Per  Pitney,  V.    C,    Hennessy   v.  "Nelson,   S.   B.  A.,  296;   Inj.,    60; 

Carmony    [1892]  50    N.    J.    Bq.,    616,  Muthukrishna  v.  Somalinga  [1911]  2l 

1.  Ames,  582.     The    Vice- Chancellor  M.  L.  J.  R.,  742. 

added,,  "  It    seems    to    me    that    the         '  Newas  Jung  v.  Rustamji  Nanahhoy 

true  scope  of  the  exercise   of   this  [1896]  20  Bom.,  704. 
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repudiated  at  Allahabad  ;'  and  it  is  hard  to  see  why,  in  inter- 
pretingand  applying  the  provisions  of  an  enactment  admittedly 
based  upon  the  principles  of  English  equity  jurisprudence, 
the  latest  and  most  approved  authoritative  expositions 
of  those  principles  should  not  be  resorted  to.^  Where  the 
Indian  legislature  lays  down  that  "  an  injunction  cannot  be 
granted  when  equally  efficacious  relief  can  certainly  be  obtained 
by  any  other  usual  mode  of  proceeding,"^  the  stress  is  upon 
"  equally  efficacious"  and  upon  "certainly,"  and  where  a  decree 
for  damages  cannot  even  in  effect  restore  the  parties  to  the 
status  quo  ante  and  prevent  a  recurrence  of  the  injury,  monetary 
compensation,  however  bountiful,  is  manifestly  inefficacious.'' 
So  there  is  not  much  difficulty  in  fitting  the  more  liberal  princi- 
ples of  advancing  judicial'  conscience  into  the  iron  bed  of  the 
codified  discretion  prepared  for  our  courts  by  the  legislature, 
and  relief  should  be  administered  to  suitors  in  this  country 
according  to.  the  spirit  of  a  beneficent  legislation.  Indeed 
sections  54  and  55,  Specific  Relief  Act,  did  not  introduce  any 
new  principles  of  law  into  India,  but  only  attempted  to  express 
in  general  terms  the  rules  acted  upon  by  courts  of  equity  in 
England,  and  long  since  introduced  in  this  country,'  not  because 
they  were  English  law,  but  because  they  were  in  accordance 
with  equity  and  good  conscience.' 

I  will  first  consider  what  have   been   called  legislative  bars 
bars.  to  injunction  in  British  India.      As  in  section   21,  so  in  section 

56,  the  legislature  has  talien  a  number  of  the  principal  rules  by 
which  courts  of  equity  in  England  and  elsewhere  have  been 
guided  in  the  exercise  of  their  judicial  discretion,  and  these 
have  been  formally  enacted  as  so  many  exceptional  cases  where 
Indian  courts  cannot  administer  specific  relief.  This  is  in  more 
than  one  way  unfortunate,  though  the  section  of  the  statute  no 
doubt  furnishes  a  convenient  summary  of  the  leading  principles 

'  Yaro  V,    Sanaullah  [1897]   19  All.,  '  Per  Wilson,  J.,  Shamnugger  Jute 

257.    Nelson,  Ini.,  63-4.  factory  v.  Ram  Narain  [1886]  14  Cal., 

■^  Raman/ulu  v.  Apparanji  [1911]  21  189,199. 

M.  L.  J.  R,,  313,  319.  '  Nelson,  S.  R.  A  ,  296  ;    Inj.,  27,  61. 

'  S.  R.  A.,  s.  56(t).  McOabe  v.    Atchisoii    liy.    Oo.  [1914] 

'  Of.     Bal    Sdmrat  v.     Sardarsang  235  U.  S.                . 
[1911]  13  Bom.  L.  R.,  905. 
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for  judges  not   learned  in  the  law.     Let  us  now   consider   these 
principles. 

It  is  an  elementary  principle  of  law  that  no  plaintiff  can  PJ^^°^'j^f|.'^ 
maintain  a  suit  to  obtain  a  relief  for  which  he  cannot  show  in 
himself  a  Zocus  standi.  The  plaintiff  cannot  succeed  because 
some  one  else  may  be  hurt,  though  of  the  same  race  or  occupation. 
This  principle  is  embodied  in  clause  (k),  section  56.  The  appli- 
cant for  an  injunction  must  prove  a  personal  interest  in  the 
matter.^  His  suit  should. not  be  an  imposition  upon  the  court.^ 
But  the  quantum  of  the  interest,  if  he  has  some,  is  not  material,^ 
nor,  as  a  general  rule,  will  a  court  enquire  into  the  motives  with 
which  a  suit  has  been  instituted,  provided  the  plaintiff  has  a 
real  and  legal  interest  to  protect.''  In  the  case  of  public  funds, 
for  instance,  a  person  interested  in  the  smallest  degree  may  sue, 
if  there  is  malversation,  and  pray  for  an  injunction,^ 

Another  ground  personal  to  the  plaintiff  which  will  bar  Plaintiff's 
injimctive  relief,  is  such  conduct  an  his  or  his  agent's  part  as  ^uct. 
disentitles  him  to  the  assistance  of  the  court.^  For,  where  the 
discretionary  and  equitable  jurisdiction  of  a  court  is  invoked, 
the  applicant  must  come  with  clean  hands,  and  show  that  his 
own  actions,  which  are  relevani  to  the  controversy,  have  been 
fair  and  equitable.'  It  is  a  principle  of  that  courts  e.g.,  with 
respect  to  partnership  concerns,  that  a  partner,  who  complains 
that  the  other  partners  do  tiot  do  their  duty  towards  him,  must 
be  ready  at  all  times,  and  offer  himself  to  do  his  duty  towards 
them.^  '  Where,  therefore,  the  plaintiff,  who  seeks  to  restrain 
his  partner  (defendant)  from  receiving  the  partnership-debts 
and  effects,  has  improperly  possessed  himself  of  the  books  of  the 
firm  and  denied  the  defendant  access  to  them,  the  court  will 
refuse  the  injunction.'  Nor  will  the  court  support  a  false  or 
fraudulent  claim.     This  question  has  often  arisen  with  .regard 


'  Forrest  v.  Manchester  St  &.  L.  Ry. 
Co.,  [1861]  30  Beav.,  40  (nominal  plaint- 
iff). 

'  Hare  v.  London  &  JV.  W.  Ry.  Co. 
[1861]  7  Jur.,  N.  S.,  1145,  2  J.  &  H.,  80, 

'  Ibid ;  Bloxam  v.  Metropolitan  Ry. 
Co.  [1868]  3  Ch.  Ap.,  337,  353-4. 

'  flare  V.  London,  &c.,  Ry.  Co.,  supra. 
.  '  Vaman  v.  Municipality  of  Shola- 
pur  [1897]  22   Bom.,  646,  652-3  (tax- 


payer sued  to  restrain  improper  use 
of  municipal  funds). 

'  S.  R.  A.,  s.  56  (j). 

'  Seeni  Chettiar  v.  Santhanathan 
[1896]  20  Mad.,  58. 

'Oonstv.  Harris  [1824]  T.  &  R.,  496 
523. 

»  S.  R.  A.,  s.  56.  ill.(a)  ; .  Littlewood 
V.  Caldwell  [1822]  11  Price,  97. 
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to  articles  described  as  patented  or  of  special  virtue.  If  a 
trade-mark,  e.g.,  represents  an  article  as  protected  by  a  patent, 
when  in  fact  it  is  not  so  protected,  there  is  a  misrepresent- 
ation of  a  material  fact,  which  would  preclude  the  owner 
of  the  trade-mark  from  obtaining  an  injunction  against  a 
rival  dealer  who  pirates  it  ;^  and  it  does  not  matter  whether 
the  protection  by  patent  never  existed  or  has  at  the  time 
ceased  to  exist.^  So,  if  an  article  vended  as  "  Mexican  Balm," 
and  said  to  be  compounded  of  divers  rare  essences  and  possess- 
ing sovereign  medicinal  qualities,  is  really  nothing  but  scented 
hog's  lard,  the  vendor's  description  is  dishonest,  and  ho  can- 
not restrain  another  dealer  from  selling  a  similar  article  so 
named  and  described  as  to  lead  people  into  the  belief  that  they 
are  buying  the  former's-  so  called  "  Mexican  Balm."  ^  An 
exclusive  privilege  for  deceiving  the  public,  it  has  been  well 
said,  is  assuredly  not  one  that  a  court  of  equity  can  be  required 
to  aid  or  sanction.'' 
Delay,  Acquiescence  in  the  wrong   complained   of   and   delay  in 

seeking  the  protection  of  the  court,  may  also  disentitle  a  plaintiff 
to  equitable  relief.  But  if  either  circumstance  is  relied  upon, 
it   must  be  shown  that   the   legitimate  inference   or   the  legal 

'  Morgan  v.  McAdam  [1867]  36  L.  J.,  J.,  stated  the   law  thus  :     "  it  is  es- 

Ch.,  228;S  R.  A.,  s.  56,  ill.(b).  sential  that  the  plaintiff  should  not 

^  Leather     Cloth     Co.   v.   American  in  his  trade-mark,  or  in  his  advertise- 

Leather  Cloth  Co.,   [1865]   11  H.  L.  0.,  ments  and  business,  be  himself  guilty 

523,  543.     But  if  the  word  '  patent '  is  of  any  false  or  misleading  represents 

not  so  used  as  to  indicate  an  existing  ation  ;  that  if  the  plaintiff  makes  any 

protection,  but  merely  as  part  of  the  material  false  statement  in  connec- 

designation  of  an  article  known  by  tion  with  the  property  which  he  seeks 

that  name  in  the  market,  or  as  a  pure  to    protect,    he    loses    his  .right  to 

term  of  art,  as  in -patent  leather '  or  claim  the  assistance   of  a   court   of 

'  patent  thread,' there  is  no  misrepre-  equity;   that  where  any    symbol  or 

sentation.     Marshall  v.  Ross  [1869]  label  claimed  as  a  trade-mark  is  so 

8  Bq.,  651,  constructed  or  worded  as  to  make  or 

*  Perry  v.  Truefitt  [1842]  6  Beav.,  contain  a  distinct  assertion  which  is 
66  ;  S.  R  A.,  s.  56,  ill.  (c)  ;  Pidding  v.  false,  no  property  can  be  claimed  on 
ffoiu  [1837] '8  Sim,  477  ^tea  falsely  it,  or,  in  other  words,  the  right  to  the 
sold  as  "Howqua's  mixture");  Fet-  exclusive  use  of  it  cannot  be  main- 
ridge  V.  Wells,  13  How.  Pr.,  385  (liquid  tained." 

named  "Balm  of  a  Thousand  Flowers,"  '  2  Pomeroy,  Eq.  R.,  s.  582,  p.  999. 
though  not  an  extract  or  distillation  of  An  Injunction  to  protect  a  quack  pat- 
flowers)  ;  Bile  Bean  Mfg.  Co.  r.  David-  eat  medicine  has  been  rufused,  Heath 
son,  [1907],  8  F.,  1181;  Connellv.  Bead,  v.  Wright,  fi  Wall.  Jr.,  141.  But  see 
128  Mass.,  477  (medicine  falsely  des-  Hollowaij  v.  Hoiloioaj/ [1850]  13  Beav., 
cribed  as  from  "East  Indies");  Clinton  209,  where  the  court  proceeded  on 
E.Worden&  Co.  V.California  Pig  Syrup  the  ground  of  fraud.  PufBng  adver- 
Co„  187  U.  S.,  516  ("fig  syrup"  of  tisements  will  not  bar  a  right  to 
which  figs  constituted  very  small,  jf  injunction,  Curtis  v.  Bryan,  2  Daly, 
any,  part).    In  this  last  case,  Shiras,  312. 


acquies- 
cence. 
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result  of  the  plaintiff's  conduct  is  that  he  has  abandoned  his 
rights  or  is  estopped  from  asserting  them.  Delay  short  of  the 
statutory  period  of  limitation  is  not  of  much  consequence,' 
unless  in  the  meantime  the  situation  of  the  parties  has  been  so 
altered  as  to  prejudice  the  defendant.^  The  doctrine  of  laches 
is  an  equitable  principle,  which  is  applied  to  promote,  but 
never  to  defeat,  justice,^  and  the  inference  to  be  drawn  from  the 
plaintiff's  delay  may  be  negatived  by  a  consideration  of  his  con- 
duct during  the  time  which  has  elapsed.''  Mere  delay  may  be  a 
Diaterial  consideration  where  an  interlocutory  injunction  is 
applied  for,  but  "  it  cannot  have  any  bearing,"  said  Romilly, 
M.  R.,  "  at  the  hearing  of  the  cause,"  for  then  the  plaintiff 
is  entitled  to  have  his  property  protected  for  the  future.* 
The  court  will  not  act  upon  light  grounds  against  the  legal 
right  of  the  parties  ;  consequently  lapse  of  time  alone,  without 
fraud  or  such  acquiescence  as  in  the  view  of  the  court  would 
make  it  a  fraud  in  the  plaintiff  afterwards  to  insist  upon  his 
legal  right,^  will  not  be  a  bar  to  the  granting  of  an  injunction 
at  the  trial,  unless  it  would  be  a  bar  to  the  legal  right  itself, 
in  aid  of  which  the  injunction  is  sought.' 

An    injunction,    having    been    originally    granted    as    a 


'  Kanalcasahai  v.  Muttii,  [1890]  13 
Mad.,  445,  446;  Lindsay  Petroleum 
Co.  V.  Hurd  [1874]  5  P.  C,  221,  240. 
Per  Ruger,  C.  J.:  "Where  a  legal 
right  is  involved,  and,  upon  grounds 
of  equity  jurisdiction,  the  courts  have 
been  called  upon  tio  sustain  the  legal 
right  the  mere  laches  of  a  party, 
unaccompanied  by  oireurastances 
amounting  to  an  estoppel,  constitutes 
no  defence  to  such  an  action,"  Oalivav 
V.  Metrop.  Elet'.  Ry.  Co.  [181)1]  128  N. 
Y.,  138,  1  Ames,  605.  Bigelow,  Estop- 
pel, 476  sqq.  Ante,  377-9, 

'  Jainnadas  v.  Atrriarum  [1877]  2 
Bom  ,  133,  138. 

'  Per  Sanborn,  Ct.  J.  Ide  v.  Thorlicht, 
[1902]  115  Fed.,  137,. I  Ames,  643.  This 
was  a  patent  case,  and  the  learned 
judge  further  observed  :  "  Unreason- 
able delay  and  the  deceitful  acts  or 
silence  of  a  patentee  which  induce 
an  infringer  to  incur  expenses  or  to 
become  liable  to  losses  and  damages 
vehich  he  would  not  otherwise  have 
suffered,  may  sometimes  justly  induce 
a  court  of  equity  to  stay  his  suit  for 


an  infringement  or  for  an  accounting 
before  the  time  iixed  by  the  analogous 
statute  of  limitations  has  expired. 
But  delay,  unaccompanied  by  such 
deceitful  acts  or  silence  of  the  paten- 
tee, and  by  such  facts  and  circum- 
stances as  practically  amount  to  an 
equitable  estoppel,  will  warrant  no 
such  action." 

'  Lavid  Mortgage  Bank,  of  India  v. 
Ahmedbhoy  [1882-3]  8  Bora.,  35. 

'  Turner  v.  MirfieldllSm^Si  Beav  , 
390,  I  Ames.  558  (case  of  nuisance, 
bill  not  filed  till  6  months  after  nui- 
sance was  perceived). 

'WillmottY.  Barber  ri880]  15  Ch. 
D.,  96,  105;  Russell  Y.^Watts  [1884] 
25  Ch  J).,  559.  585 ;  Proctor  v.  Benniss 
[1887]  36  Ch.  n.,  740,  758;  Baswantapa 
V.  Baru  [1884]  9  Bom.,  86,  Lightwood, 
I'ime  Limit,  253. 

'  FuUuwod  V.  Fullivood  [1878]  9  Ch. 
I).,  176  ;  Rowland  v.  Mitchell  [1896]  75 
L.  T.,  65 ;  Rochdale  Oatml  Co.  v 
King  [1851]  2  Sim.,  N.  S.,  78,  88,  89 
(Oranworth,  C).  Kerr,  J«j.,  5th  ed. 
25,37.    •     , 


Other  equ- 
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supplemental  remedy,  is  also  not  issued  in  cases  where  the 
plaintiff  may  be  certain  of  obtaining  equally  efficacious  relief 
by  any  other  usual  mode  of  proceeding.^  Thus,  where  the 
defendant  is  a  person  in  possession,  and  the  suit  is  in  stibstance 
brought  to  turn  him  out  of  possession,  and  to  give  possession 
to  the  plaintiff,  the  latter  should  seek  the  direct  remedy 
of  ejectment  and  not  the  indirect  one  of  injunction,^  even 
though  the  plaintiff  happens  to  be  a  trustee.^  And  if  the 
injury  complained  of  is  a  crime,  it  will  not  be  restrained  by 
an  injunction.*  The  party  aggrieved  should  move  the  criminal 
courts  and  ordinarily  he  cannot  be  enjoined  from  doing  so.^ 
But  if  the  crime  is  also  a  tort,  e.g.,  a  nuisance,*  and  affects  the 
enjoyment  of  property,  a  civil  court  may  interfere,'  and  it  will 
readily  do  so  where  a  corporation  abuses  its  powers.^  Injury 
to  property  is  a  civil  cause  of  action.^  Where  a  decree  has 
been  obtained  in  an  administration  suit,  it  operates  in  favour 
of  all  creditors,  who  may  claim  payment  according  to  their 
respective  rights  and  priorities.  Any  individual  creditor, 
therefore,  who  was  not  a  party  to  the  suit  and  sects  to  proceed 

,  '  S,  R.  A.,  s. 56  (i).  this,    they   may,   by    proper  orders, 

'  Deere  v.  Guest  [1836]  1  My.  &   Cr.  prevent      the      commission    of    the 

516, 1  Ames,  492,  expld.  in  Ooodsoti  v,  crime"). 

Richardson   [1874]   9   Oh.  Ap.,  221,   1  '  Macaulay    v.     Schakell    [1827]    1 

Ames,  503  ;    Kanakasabai  v.    Muttii,  Bligh.,  N.  S.,  96,  127;  Attorney-General 

supra.     Distinguish  Surendra  V.  Eari  v.  B.N.  By.  Co  [1850]  4DeG.  &S.r75. 

Misser  [1903]  3l  Cal.,  174,  177-8.  Spelling,  In;.,  23. 

'  Bathiiasabapatty     v.       Bamasami  'E.g.,  in  Columbian   Athletic  Co.  v. 

[1910]  33  Mad.,  452.  State,   [1895]  28   L.   R.   A,727,  731,  a 

'  Attorney-General  v.   Sheffield   Gas  prize  fight  was  enjoined,  with  the  re- 

Co.     [1853]   3   T)eG.    M.    &    G.,    804,  mark:   "It  comes  with   an  ill  grace 

320.  irom  a  corporation  to  aver  that,  be- 

'  C/.  S.  R.  A.,  s.  56  (e)  ;    Kerr   \'.  cause  the  abuse  of  its  corporate  pri- 

Gorporation  of  Preston,  [1877]  6  Ch.  vileges  consists  in  committing  crime, 

n.,  466.    Paulkv.   Sycamore  [1898]  41  civil    remedies    are    unavailing.    It 

h,  R.  A.,  772.  would  outrage  common  sense  unspeak- 

°  Carleton  v.  Bugg,  149  Mass.,  550  ;  ably    to  give  ear  to   a.  corporation 

Attorney-General     v.      Fitzsimmons,  defending  itself  against  a  civil  pro- 

[1896]  35  Am.  L.  Reg.,  100,  1  Ames,  622  ceeding,  by  asserting  its  own  infaniy 

(bill  to  restrain  prize  fight.  Martin,  and  insisting  that   redress  can  only 

C,    said  :    "  While    conceding    that  be     had    under  the  laws    punishing 

courts  of  equity  have  no  povyer   to  crimes." 

enforce  the  criminal  statutes  of    the  ""The    subject-matter    of    equity 

state,  and  no  jurisdiction  to  enjoin  jurisdiction  is  the  protection  of  civil 

the  commission  of  crimes  ordinarily  rights  and  private  property,  and  not 

yet  where  the  crime  arises  from,  or  the  punishment  or  prevention  of  crime 

is  a  constituent  part  of,  a  public  nui-  or  immoral  acts  when  not  in  conneo- 

sanoe,  they  should .  not  fail  to  exer-  tion  with  violations  of  private  rights," 

cise  their  extraordinary  powers  to  Spelling,  In/.,  37. 
abate    the  nuisance  ;  and    in .  doing 
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against  the  debtor's  assets  for  his  debt,  may  be  enjoined  from 
doing  so,  at  the  instance  of  the  person  who  has  obtained  the 
decree.' 

/In  some  cases,  again,  damages  may  really  bean  adequate  Damages 
renVedy,  e.g.,  where  a  plaintiff  has  shown  that  he  only  wants 
money,^  or  has  so  conducted  himself  as  to  render  it  unjust 
to.  give  him  more  than  pecuniary  relief ;  or  the  cases  are 
vexatious  and  oppressive,'  of  trivial,  and  occasional*  nuisances 
e.g.,  or  of  purely  technical  trespass,^  or  the  acts  complained 
of  are  already  finished.^  But  if  the  absence  of  a  plain  and 
adequate  remedy  at  law  affords,  as  has  been  sometimes  said, 
the  only  test  of  equity  jurisdiction,  the  application  of  this 
principle  to  a. particular  case  must  depend  altogether  upon 
the  character  of  the  case  as  disclosed  in  the  pleadings.'  It 
is  not  enough  that  there  is  a  remedy  at  law  ;  it  must  be 
plain  and  adequate,  or,  in  other  words,  as  practical  and 
efficient  for  the  ends  of  justice,  and  its  prompt  administration, 
as  the  remedy  in  equity.^  The  injury  complained  of  may  be 
irreparable,'  e.g.,  where  it  threatens  to  destroy  the  plaintiff's 
property,'"  or  where  its  extent  cannot  be  ascertained,"  or  where 
its  recurrence  can  be  compensated  for,  if  at  all,  by  repeated 
suits.'^  Where  the  wrong  complained  of  is  a  continued  unlawful 
occupation,   any   remedy,  which  does  not   or  may   not   end  it, 

'S.  R.  A.,  s.  54,  ill  (q).  parable  by  damages.    And  this  may  be 

''Edii'ards    v.    Alloues    Mining   Co.  so,  because  damages  cannot  be  aoeu- 

[1878]  38  Mich.,  46,  I  Ames.  608.  lately  ascertained,  or  they  may  not  be 

'Htntter  V.  OarroU  11 888]  64  N.  H,  such  a  compensation  as  will  in  effect,    ffeparame 

572,  1  Ames,  529.  though  not  in  specie,  place  the  parties    >".l"''y. 

'  Swaine  v.  Oreat  Northern  By.  Oo.  in  the  position  in -which  they  formerly 

[1864]  4  De  G.  J.  &.S.,  211, 1  Ames,  570.  stood,  or  owing  to  the  delay  incident 

"  Gates  V.   Lumber    Oo.   [1899]   172,  to  the   prosecution  of  a  suit  to  final 

Mass.,  495,   1  Ames,  520 ;   Cooper  v.  judgment  and  execution,  a  decree  for 

Orahtree  [18S2]  20  Ch.  D.,  589, 1  Ames,  damages  may  prove  fruitless  of  bene- 

501.  ficial  results."  1  Joyce,  In'.,  75  ;  Spel- 

■  'Shelferv.  London  Electric  L.  Co.,  ling.  In'.,  19;  Kerr,   /«',  5th.  ed.  18-9. 

supra,  1  Ames,  593  (Lindley,  L.  J. ).  .iinsworth  v.  Munoskong  Club  [1908] 

'  Watson    V.    Sutherland    [1866]    5  17  L.  R.  A.,  N.  S.,  1236. 
Wallace,  74,  I  Ames,  532.  i°  Hilton  v.  Earl  Qranville,  [1841]  Cr., 

'  Boyce's  Executors  v.    Grundy,    3  &   Ph.,  283,    292 ;   Aynsley  v.  Olover 

Peters,  210.  [1874]  18  Eq.,  544,  552. 

'  English  and  American  lawyers  fre-         '^' Pennington  y.  Brinks  of  Hall  Coal 

quently  speak  of  "irreparable  injury;"  Oo.  [1877]  5  Ch.  n.,  769. 
but  this  does  not  mean  that    there  "  Of.  S.  R.  A.,  s.    54(e).      Hacke's 

is  no  physical  possibility  of  repairing  Appeal,  101  Pa.  St.,  245   (disturbance 

the  injury  ;  all  that  is  meant  is  that  of  easement)  ;  WiJUams  v.   Aei«   York 

the  injury  is  a  serious,  or  at  least  a  C.  B.   Oo.  [1857]  16   N.  Y.,  97,  1  Ames, 

material  one,  and  not  adequately  re-  522  (trespass). 
77 
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is  manifestly  not  adequate  to  redress  the  injury  or  restore  the 
injured  party  to  his  rights.^  So,  if  the  stock-in-trade  of  a  shop^ 
keeper  is  wrongfully  attached  in  execution  of  a  decree  against 
a  stranger,  besides  the  injury  to  the  property  taken,  collateral, 
or  conseqtiential  damages  in  the  shape  of  loss  of  trade,  destruc- 
tion of  credit,  and  failure  of  business  in'ospects  are  also  likely 
to  follow.  Pecuniary  compensation  for  such  commercial  ruin 
cannot  but  be  uncertain  in  amount  and  speculative  in  character. 
The  ends  of  justice  clearly  require  an  injunction,  and  nothing 
short  of  it,  in  such  a  case.^  So  also  in  a  case  where  the  wrong- 
doer belongs  to  the  poorer  classes  or  is  insolvent.'  Damages 
against  a  pauper  cannot  be  an  effectual  protection  to  the  plaintiff 
in  the  enjoyment  of  a  legal  right.  As  against  -persons  in  such 
position  "such  a  form  of  redress,"  remarked  Stuart,  V.  C, 
"would  be  the  merest  mockery  of  justice.'"*  A  plaintiff  may 
agree  that  the  remedy  for  the  injury  in  question  shall  be  by 
damages,  and  thus  be  estopped  from  alleging  that  the  said 
in  jury,  is  irreparable.*  But  an  offer  to  treat  or  to  accept  money 
as  the  price  of  abstaining  from  taking  legal  proceedings,  will 
not  preclude  a  plaintiff  from  showing  that  damages  will  not 
afford  him  either  certain  or  adequate  relief.^  And  if  the  injury 
complained  of  is  a  breach  of  trust,  no  question  of  damages 
arises.  The  damage  may  be  small  and  pecuniary  compensation 
may  afford  full  satisfaction,  but  the  plaintiff  has  a  right  to 
insist  on  specific  relief.'  To  this  question  of  damages  as  an 
alternative  remedy  for  an  injunction,  I  shall  have  to  recur  when 
I  come  to  discuss  particular  breaches  of  obligation,  and  so  I 
will  now  pass  on  to  other  legislative  bars  to  this  form  of  equit- 
able relief. 
Act  of  state.  The  nature  of  the  relief  asked  for  may,  again,  stand  in  the 

plaintiff's   way   of  getting    an   injunction.     There   can   be   no 
injunction,   e.  g.,  to   interfere    with   the   public   duties  of  any 

'  Wheelock  v.  Noomn  [1888]  108   N.  S.,  1014,  1  Ames,  524. 

Y.,  179,  1  Ames,  527.  ^  Munchf.rji  -v.  Noor    Muhomedblioy 

=  Wdtson  V,  Sutherland,-snpva.  [1893]  17  Bom.,  711. 

^.Smallman.v.  Onions   [1792]  3  Bro  '  Ainsworth  v.  Beiitley  [1866]  14  W. 

C.  C,  6-21;   Lyons  v.   Wiliiams  [1896]  R.  (Eng.),  630 ;  Dent  v.  Anclioii   Mart 

1  Ch.,  811,  [1899]  1  Ch.  245  ;  Chamock  Co.  [1866]  2  Eq.,  2,38,  246.. 

V.  Court  [1899]  ICh.,  35.  '  S.  R.  A.,  s.  54  (o),  ill.  (/). 

'  Hodgson  V.   Duee  [1856]  2  Jur.,  N, 
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department  of  the  Government  of  India  or  the  Local  Govern- 
ments, or  with  the  sovereign  acts  of  a  Foreign  Government.' 
No  municipal  court  can  question  an  act  of  state,^  nor  has  it 
jurisdiction  over  persons  domiciled  elsevsrhere  or  places  outside 
its  territorial  limits.^  But  the  action  of  the  department  of 
Government  which  is  protected  is  a  bona  fide  action  ;  if  it  can 
legally  do  an  act  and  has  done  it,  it  is  not  for  a  court  of  law  to 
sajf  that  it  has  exercised  an  improper  discretion  in  discharging 
its  duty.*  If,  however,  a  servant  of  Government  perpetrates  a 
wrong,  he  cannot  escape  merely  by  pleading  that  it  was 
committed  under  the  orders  of  the  department.^ 

Nor  will  a  court  grant  an  injunction  to  restrain  ■  persons  Application 
from  applying  to  any  legislative  body,^  whether  inland  •  or  ture. 
foreign.'  .  In  England,  the  jurisdiction  to  enjoin  a  person  from 
petitioning  Parliament  has  been  often  affirmed,^  but  does 
not  seem  to  have  been  ever  exercised."  The  abrogation  of 
existing  rights  and  the  creation  of  new  ones  will  not  apparently 
justify  an  injunction,  for  that  would  be  in  restraint  of  Parlia- 
mentary interference,'"  nor  will  a  contract  not  to  apply  to 
Parliament  entered  into  for  the  protection  of  private  rights  be 
specifically  enforced,  as  the  applicant  may  urg6  his  petition 
upon'  grounds  of  public  policy  which  it  is  for  the  Parliament  to 
judge."  As  in  the  case  of  all  applications  to  the  legislature, 
grounds  of  a  public  nature  may  be  urged,  in  India  the  jurisdic- 
tion has  been  taken  away  by  statute. 

» S.  R.  A.,  s.  56(d) ;   Gladstone   v.  of  Worlcs  [1872]  13  Eq.,  574.  594. 
Ottoman  Bank  [1863]  1  H.  &  M.,  505.  =  Steele  v.  North  Metropolitan  Tram- 

2  Authorities  are  collected  in  8  Bom.  way  Co.  [1867]  2  Ch.,  238».  Pry,  s.  1606, 

L.  R.  66-76;  2  A.  L.  J.,  189-196.     See  p.  672; 
also  Moore,  Act  of  state,  passim.  '  Except  perhaps  indirectly  where 

'  Vavasseur   y.  Kritpp   [1878]  9  Ch.  at  the  instance  of  a  dissenting  share- 

n.,  351  (public  property  of  Mikado  of  iiolder  the  application  of  the  funds 

Japan,  manufactured  in  Germany,  not  of  an  incorporated  company  to  defray 

stopped  in  England,  though  infringe-  the  expenses  of  obtaining  an  Act  of 

ment  of  English  patent).  Parliament    for  altering  the  consti- 

'  Bawley  \.  Steele  [1877]  6  Ch.   D.,  tutipn  of  the  company . has  been    res- 

528.  trained,  but  6v€n  in  these  cases  the 

'  Raleigh  v.  Ooschen  [1898]  1  Ch.,  73.  other  shareholders  have  been  left  at 

"  S.  R,  A.,  s.  56  (c).  liberty  to  pay  the  expenses  out  of 

'  Bill  V.  f^ierra   Nevada  Co.  [1859]  their  own  pockets.    Bawkes  v.  E.  0. 

1  DeG.   F.  &  J.,  177.    But  a  fit  case  for  By.  Co.  [1852]  1   DeG.  M.  &  G.,  737. 
an  injunction  cannot  be  resisted  on         "  Heathcote  v.  North  Staffordshire 

the  gpodnd  that  the  defendant  intends  Ry.  Co.  [1850]  2  M.  &  G.,  100. 
to  apply  to  a  legislative  body  in  the  "  Lancaster  &c.  Ry.  Co.  v.    Sorth 

matter,  Telford  v.  Metropolitan  Boa:rd  Western  By.  Co.  [1856]  2  K.  &  J.,  293. 
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Stay  Of  And   as   courts  in    India   are   courts  both  of  law  and   of 

proceedings.  .  ,  .  „,..,..  . 

equity,    there  is   scarcely   room   for   the  junsdiction,   so   often 

asserted  in  England'  and  America,^  of  staying  proceedings  at 
law.  This  jurisdiction  was  entertained  in  respect  of  actions 
pending  in  foreign  courts  too,  and  was  said  to  be  grounded 
not  upon  any  pretension  to  the  exercise  of  judicial  and  adminis- 
trative rights  abroad,  but  on  the  circumstance  of  the  person 
of  the  party  on  whom  the  order  was  made  being  within  the 
power  of  the  court,^  The  English  Judicature  Act*  has  effected 
an  amalgamation  and  left  but  two  courses  open  to  a  party 
who  may  previously  have  obtained  an  injunction  from  the 
Court  of  Chancery  in  restraint  of  legal  proceedings.  He 
may  either  plead  the  matter  (that  might  have  justified  an 
injunction)  as  a  defence  to  the  action,  or  make  it  the  ground 
of  application  to  the  court  seized  of  the  action  to  stay  the 
Civil  Courts,  proceedings  therein.^  The  Indian  statute  follows  this  later 
English  practice,'  and  inhibits  an  injunction  to  stay 

(i)  proceedings  in  a  court  not  subordinate  to  that  from  which 
the  injunction  is  sought ;' 

(ii)  a  judicial  proceeding  pending  at  the  institution  of  the 
suit  in  which  the  injunction  is  sought,  provided,  in  the  latter 
case,  that  the  restraint  is  not  necessary  to  prevent  a  multiplicity 
of  proceedings.^ 

Proceedings  therefore  in  a  court  of  superior  or  co-ordinate 
jurisdiction  cannot  be  stayed,  nor  in  the  court  whose  assistance 
is  invoked,  for  it  cannot  be  said  to  be  subordinate  to  itself.' 
Pending  proceedings  even  in  a  subordinate  court  can  be  stayed 

'  See  lAmes,  5.  Earl  of  Oxfoni's  Case  2  A.  L.J.  R.,  601,  a  ruling  under  s. 
[1616]13Jae..,  l;lWl).&T.,8th,ed.773.      402," C.  P.  C.) 

"  2  Potneroy,  Eq.  ii.,  ch.  xxxi  "  36  &  37  Vict,  c,  68,  s.  24,  subs.  5 ; 

'  Per  Lord  Brougham,  tofd  Poriar- -  Re  Artistic  Colour  Printing  Co.  [1880] 
liligton  y.  Soiilby   [1834]  3  My.  &  K.,      14  Ch.  D.,  502,  505. 


104,  1  Ames  25.  In  Hvnt  v.  Hunt  [1862] 
4  DeG.  P.  &  J.,  221, 1  Ames,  131,  where 
an  injunction  was  granted  to  restrain 
proceedigs  for  restitution  of  conjugal 
rights  instituted  by  the  husband  in 
violation  of  a  covenant  in  a  separa- 
tion-deed, Lord  Westbury  said,  "  An 
injunction  is  directed  against  the 
individual,  and  is  not  a  prohibi- 
tion addressed  to  the  court ;  it 
admits  the  jurisdiction  of  the  court." 
(C/.   Raju   Ram  v.  Dharavi  Dus  [1905] 


'  Oarbut  v.  Faivcus  [1876]  1  Ch.  D., 
155  ;  Fry,  s.  1164,  p.  501. 

°  Venkatesa  v.  kamasami  [1895]  18 
Mad.,  338,  341. 

'  S.  R.  A.,  s  56  (b). 

■Ibid,  (!i).  Cf.  with  this  C.  P.  C, 
s.  10. 

'  Venkatesa  v.  Ramasami,  supra,  342; 
'  ethurityar  v.  Shanmugam,  [1897]  21 
Mad.,  353.  Of.  Dem  Nundy  v.  Hari 
Mati  [1903]  31  Cal.,  480,  486  (Hill, 
J.). 
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only  upon  the  ground  of  the  necessity  to  prevent  a  multiplicity 
of  suits,  but  there  is  nothing  to  preclude  the  enjoining  of  the 
institution  of  proceedings  there/  In  England,  specific  per- 
formance has  been  decreed  of  an  agreement,  one  term  of  which 
provided  for  the  dismissal  of  an  action  which,  at  the  time  of  the 
agreement,  was  pending  in  the  Probate  and  Divorce  Division.^ 
And  in  India,  the  execution  of  a  decree  has  been  held  to  be 
capable  of  restraint,  where  the  evidence  showed  it  to  have 
been  improperly^  or  corruptly*  obtained.  But  it  is  worth  while 
to  point  out  that  even  in  England  "  the  court  never  did  by 
injunction  restrain  a  proceeding.  What  it  did,"  said  Jessel,  M.  R., 
"  was  to  restrain  a  party  to  a  cause  from  going  on.  Therefore 
when  the  (Judicature)  Act  says  no  cause  or  proceeding  shall  be 
restrained  by  injunction,  it  means  that  no  party  shall  be  res- 
trained from  going  on  with  his  action."*  In  granting  in- 
junctions, the  court  operates  in  personam,^  and  there  is  no 
reason  for  thinking  that  the  Indian  legislature,  when  it  spoke  ' 
of  staying  proceedings  by  injunction,  intended  any  departure 
from  well-settled  practice.  What  is  prohibited,  therefore,  is  the 
issue  of  an  injunction,  not  merely  to  a  court,  but  also  to  the 
parties  concerned.' 

Proceedings  in  a  criminal  matter  will  also  receive  the  Criminal 
same  respect.'  It  is  not  for  civil  courts  to  invade  the  domain  """"^  *" 
of  criminal  courts  or  of  the  executive  and  administrative 
departments  of  the  government.'  And  a  plaintiff,  who  has 
sustained  loss  by  reason,  say,  of  fraud  or  conspiracy,  may 
maintain  a  civil  action  for  damages  and  at  the  same  time 
criminal  proceedings  to  punish  the  wrong-doer.'"  If  the 
proceedings  in  the  two  courts  are  identical,  it  has  been 
suggested   in  England   that   the  court  may  order  that  the  same 


'  Uf.  Besant  v.   Wood  [1879]  12  Oh.  '  Re  Artistic    Colour  Printing  Co 

n.,  605,630.  [1880]  14  Ch.  D.,  502.  Sngll,  Eg,   17th 

»  Hart  V.  Hart  [1881]' 18  Ch.  D  ,  670,  ed.  5-51  Kerr,  Inj.,  5th.  ed.     > 

680.  "  Kerr,  Inj.,  608-51,  Residence  with- 

'  Moran  v.   River   Steam  Nav.   Go.  5th.  ed.  in  jurisdiction  therefore  neces- 

[1875]  14  B.  L.   R.,  352;   Dhuronidhur  sary,  situation  of  property  not  enough, 

Sen  V.   Agra  Bank  [1879]  5   Cal.,  86,  Jumna  v.  Harchai'am  [1911]  38  Cal.,  405. 

95-8.  ■  See  5  M.  L.  J.,  159-165  (art). 

'  Kunhamed  v.  Kutti  [1891]  14  Mad.,  »  S.  R.  A.,  s.  56(c). 

167 ;  Appu  V.  Raman,  ibid,  425, 430;  Shib  '  Ex  parte  Sawyer,  124  D  S.,  200. 

V.  Krishna  [1911]  9  I.  C.,576  (fraud).  "•  Saull  v.   Browne  [1875]    10  Ch 

But  see  article  5  M.  L.  J.,  162.  Ap.,  64. 
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person  shall  not  at  the  same  time  pursue  one  remedy  in  the 
civil  court  and  another  in  the  criminal.'  But  such  a  contin- 
gency can  only  arise  where  the  proceedings  in  the  latter  court 
are  not  purely  criminal.^  The  section  speaks  of  staying 
proceedings  in  a  criminal  matter ;  I  apprehend,  therefore;  there 
is  no  bar  to  enjoining  contemplated  prosecutions,  where  proceed- 
ings are  only  threatened  and  are  not  yet  pending.^ 

An  injunction  by  its  very  definition  cannot  act  retroactively, 
it  can  only  affect  the  status  of  things  in  prcesenti  and  in  futiiro.* 
But,  so  far  as  it  can  operate,  it  may  be  characterised  as  a  "  most 
efEcient,  humane,  and  flexible  remedy."*  It  may  be  granted, 
as  we  have  seen,  to  prevent  or  forbid  a  breach  of  contract  or  a 
tort.^  Where  the  obligation  which  the  court  seeks  thus  to 
enforce  arises  from  contract,  the  principles  upon  which  it  grants 
specific  performance  must  be  borne  in  mind.  For  an  injunction 
is  a  form  of  specific  relief,  it  forbids  a  party  to  do  what  he  has 
contracted  not  to  do,  and  it  compels  a  party  to  do  what  he  has 
contracted  to  do.  "  A  prohibition,  preventing  the  conjmission 
of  an  act,  may  as  effectually  perform  an  agreement,"  said  Lord 
St.  Leonards,  "  as  an  order  for  the  performance  of  the  act  agreed 
to  be  done.'"  Therefore,  whatever  is  a  good  defence  to  a  suit 
for  an  actual  affirmative  execution  of  a  contract,  must  be  a  good 
defence   to  a   suit  for   what  I   may  call  its  negative  execution.^ 


'  Sdull  V.  Broivne,  supra,  66. 

^  Cf.  Re  Briton  Life  Assn.,  [1886] 
32  Oh.  D.,  503  ;  Kerr,  Inj,  7.  Qy.  if 
exceptions  recognised  in  England 
will  be  held  good  under  S.  R.  A., 
s.  56(e),  5  M.  L.  J.,  165  (art.) 

'  It  has  been  intimated  in  America 
that  when  prosecutions  "are  threat- 
ened under  colour  of  an  invalid 
statute,  for  the  purpose  of  compelling 
the  relinquishment  of  a  property- 
right,  the  remedy  in  Chancery  is 
available."  Oentral  Trust  Go.  v. 
Oitieens'  St.  R.  Co.,  80  Fed.,  218,  and 
in  mahy  cases  the  enforcement,  by 
criminal  prosecutions,  of  void  muni- 
cipal ordinances,  the  execution  of 
which  directly  affected  property 
rights,  has  been  enjoined,  1  Pomeroy, 
Eg.  R.  s.  354.    But  see  ante,  608. 

-  Spelling,  Inj.,  12. 

'  Martin,  C,  Attorney-Genl.  v.  Fite- 
siinmons,  supra,  who  continued : 
"Under     this    form,  the    court    can 


prevent  that  from  being  done  which, 
if  done,  would  cause  a  nuisance ;  it 
can  command  an  observance  of  peace 
before  it  is  broken ;  it  can  save 
suffering,  and  sometimes  disgrace  to 
those  who  are  in  no  way  responsible  ; 
and  in  some  instances,. ..it  can  secure 
an  obedience  to  the  laws  of  the  coun- 
try that  a  court  of  law.  pursuing  the 
other  remedy,  could  not  do." 

'  Ante,  28.  Sir  E.  Fry  points  out  that 
injunction  is  connected  with  specific 
performance  of  executory  contracts 
in  three  ways,  vis.,  as  (i)  the  instru- 
ment of  performance  or  (ii)  merely 
ancillary  to  performance  or  (iii)  for 
enforcement  of  rights  resulting  from 
non-performance  ;  s.  1149,  p.  494. 

'  Lumley  v.  Wagner  [1852]  1  DeG. 
M.  &  G.,  604,  1  Ames,  94. 

'  S.  R.  A.,  s.  54,  para  2.  "  In  all  cases 
where  specific  performance  can  be 
decreed,  the  jurisdiction  by  injunction 
will  attach  as  a  matter  of  course,  but 
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The  defences  to  an  action  of  the  former  kind  I  have  already 
discussed.  Here  1  will  only  point  out  that  although,  in  all 
contracts,  which  are  in  substance  affirmative,  the  parties  con- 
template the  performance  and  not  the  breach,  yet  an  injunction 
cannot  be  granted  to  prevent  the  breach,  if  the  contract  is  not 
such  that  its  specific  performance  would  be  enforced.^  "  Every 
agreement  to  do  a  particular  thing  in  one  sense,"  said  Lindley, 
L.  J.,  "  involves  a  negative.  It  involves  the  negative  of  doing  Negative 
that  which  is  inconsistent  with  the  thing  you  are  to  do.  If 
I  agree  with  a  man  to  be  at  a  certain  place  at  a  certain 
time,  1  impliedly  agree  that  1  will  not  be  anywhere  else 
at  the  same  time,  and  so  on  ad  infinitum ;  but  it  does  not 
at  all  follow  that,  because  a  person  has  agreed  to  do  a 
particular  thing,  he  is,  therefere,  to  be  restrained  from  doing 
everything  else  which  is  inconsistent  with  it."^  But  there 
are  contracts,  which,  though  expressed  in  a  positive  form,  are 
negative  in  substance.^  E.g.,  a.  party  may  agree  to  a  cove- 
nant not  to  exercise  a  trade  or  profession  within  certain  limits, 
and  if  such  a  covenant  is  valid,'*  as  it  may  be  in  the  case  of  a 
sale  of  the  good-will  of  a  business  or  of  certain  agreements 
among  partners,*  not  only  a  direct  breach,  but  an  evasion  of  it 
may  also  be  restrained.^  Or  a  quarry-owner  may  agree  not  to 
make  a  tender  for  the  supply  of  stone  as  invited  by  a  corpora- 
tion, in  consideration  of  another  quarry-owner,  who  was  going 
to  make  another  tender,  purchasing  his  stone.     If  he  does  make 

it  is  not  confined  to  such  cases,    but         '  Whitwood  Chemical  Co.  v.  Hardman 

will  be  exercised  in  all  cases  where  [1891]  2  Ch.,  416,  1  Ames,  119. 
it  can  operate   to  bind  men's    eons-  '  Catt  v.  Toiirle  [1869]  i  Ch.  A.,  654 

ciences,  as  far  as  they  can  be  bound,  (agreement  on  contract  of  sale  of  land 

to  a  true  and  literal  performance  of  that    vendor    shall    have    exclusive 

their : agreement,"  Kerr,   iiij.,  5th.  ed.  right  of  selling  beer   to  any  public 

429.     Where  period  of  agreement  ex-  house    erected    on  the    land,  really 

pires  before  decree,  injunction  ceases  negative).     But  see  as  to  this  case, 

to  be  appropriate   remedy,  Fraser  v.  Zetland  v.  Hislop   [1882]  7  A.    0,,  447. 

Bombay  Ice  Mfg.  Co.  [1905]  29  Bom.  Langdell,  Eq.  J.,  72. 
107,119.  '  Prag/'iY.  Praiijiwan  [1903]   5  Bom. 

'S.   R.  A  ,   s.  56  (/).  Mair  v.  Hima-  L.  R.,   878.     Distinguish   Levg  v    An- 

■layan   Tea    Co.    [1866]    1    Eq.,    411;  di-ews  [1908]  78  L.  J.,  Oh.,  80  (minor). 
Fothergill    v.  Rowland  [1873]  17   Bq.  '  I.  C.  A.,  s.  27. 

132,    1     Ames,    111.'  Nussei-wan/i  v.  °  WiUiams  v.  Williams  fl8l8]  2  Sw., 

Gordon  [1881]  6  Bom.,  266  ;   Be  Gan-  253,   2  Keener,   199 ;  Jones  v.   Heavens 

pat  Narain    Singh  [1875]   I   Cal.,  74.  [1877]  4  Ch.  D.,  636  (trade   carried  on 

Injunction    may  be  granted  against  ostensibly  as   manager  of  near  rela- 

an  improper  dismissal   of  a  teacher  tion) ;   Wilkinson  v.   Colley  [1894]  164 

by  breach    of    contract ;      Smith  v.  Pa.  St.,  35,  2  Keener,  300. 
Macnally  [1912]  1  Oh.,  816. 
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a  tender  in  violation  of  the  agreement,  he  may  be  enjoined 
from  supplying  stone  to  the  inviter  of  the  tender.'  So  there 
may  be  a  covenant  not  to  communicate  special  news  to  third 
persons,^  not  to  give  any  but  the  plaintiff  a  certain  business 
privilege,'  or  even  not  to  ring  a  bell  in  the  morning.*  The 
speciBc  enforcement  of  such  covenants  can  be  only  effected  by 
an  injunction.  The  negative  covenant  may  not  and  need  not 
be  the  whole  of  the  contract.  Such  a  covenant,  e.g.,  may  be 
entered  into  with  the  object  of  restricting  either  party  in 
the  user  of  property  on  the  sale  or  demise  of  land  ;  and  this 
restrictive  covenant,  even  where  it  does  not  run  with  the  land, 
may  bind  transferees  with  notice.^  And  the  jurisdiction  of 
the  court  to  grant  specific  relief  (not  technically  '  specific  per- 
formance) in  such  a  case  will  not  be  affected  by  the  fact  thai; 
the  contract,  of  which  the  covenant  forms  a  part,  is  executed  ; 
but  the  breach  of  an  obligation  arising  out  of  this  executed 
contract  will  be  restrained  by  an  injunction,*  even  if  there 
are  other  covenants  to  be  performed  by  the  plaintiff,  which  may 
be  possibly  broken  hereafter,  but  which,  if  so  broken,  the  court 
will  not  specifically  enforce.'  Such  questions  may  frequently 
arise  between  landlords  and  tenants.^  £?.g'.,  where  certain  land 
was  let  to  a  tenant,  who  covenanted  not  to  dig  sand  or  gravel 
thereout,  upon  the  penalty  of  paying  £100  for  every  acre  of  land 
so  broken  up,  the  lessor  obtained  an  injunction  restraining 
digging,  in  violation  of  the  covenant.^  So  another  tenant  was 
restrained  from  breaking  up  meadow  land  with  the  object  of 

^  Jones  V.  North,  [1875]  19   Eq.,  426,      spirit;   relief  sought  was  dispropor- 

2  Keener  273.  tioned  to  nature  and  extent  of  injury 
'  Exchange     Co.    v.    Central    A'euis      sustained  or  likely  to  be  sustained. 

[1897]  2  Ch.,  48.  Damages    were  given.  High,  Jn'.,  ss. 

'  Holmes  v.  Eastern  Ry.  Co.  [1857]  22,  1158. 

3  K.  &  J.,  675  ;  Rapluiel  v.  Thames  Co.  °  Wolverhampton  Ry.  Co.  v.  London 
[1867]  2  Ch.  A.,  147  ;  Altman  v.  Royal  &  N.  W.  Ry.  Co.  [1873]  16  Eq.,  439. 
Co.  [1876]  3  Ch.  D.,  228.  '  Rigby  v.  O.  W.  Ry.  Co.  [1846]  15 

■■  Martin  v.  Nutkin  [1724]  2  P.  Wms.,  L.  J.  Ch.,  271  (Wigram,  V.  C.) 

266,  Finch,  776.  '  Fielden  v.  Slater  [1869]  7  Bq.,  523..' 

'' Ante,  386-91.  In  AmermanY.  Deane  'City  of  London  v.  Puqh  [1727]  4 
[1892]  132  N.  y.,  355,  2  Keener,  1050,  Bro.  P.  C,  395  (it  was  shown  that  the 
injunction  was  refused,  character  and  tenant  might  raise  £1000  worth  of 
condition  of  adjoining  lands,  with  gravel  for  every  £100  of  penalty  and, 
reference  to  that  conveyed,  having  at  the  end  of  his  term,  leave  the  land- 
so  changed  as  to  render  the  restric-  lord  the  bottom  of  the  gravel  pit  for 
tion  in  the  conveyance  inapplicable,  his  estate).  Cf.  S.  R.  A.,  s.  54,  ill.  (o). 
according     to    its    true     intent  and 
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building  thereupon.^     Injunctions  will  similarly  be  granted  to 
enforce    covenants    not   to   build,^   or   mow    a    park,^    or    cut 
down   trees/  or  kill  game,^  or   carry   on  certain  trades,^  or  even 
affix   any  outward  mark   of   business.'     So  lessees  or  transferees 
of  building  ground  may   covenant  not  to   build   beyond  a  fixed 
line  of  frontage^  or  build  anything  but  residential   flats.^       And 
in   issuing   injunctions    in  support  of  negative  covenants,  Eng- 
lish   judges    act   upon   the   general   rule    that    where   parties 
have,  for  valuable  consideration   agreed,    that  a   certain   thing 
shall   not  be   done,  it  is   not  for  the  court  to  criticise  the  agree- 
ment or  say   that  the  breach    may  not  be  injurious,   or   that  it 
may  even  be  beneficial.'"     "  If  it  be  a  contract  duly  entered  into 
between   the  parties,"   said    Romilly,  M.  R.,  "it  is  no  answer  to 
a  violation   of  it  to  say    that  it  will    not  inflict   any  injury  upon 
one  of  the   contracting  parties.""     The  parties  have  the  right  to 
determine  for  themselves  in  what  way  and  for  what  purposes  their 
lands  should  be  o(?cupied,  irrespective  of  pecuniary  gain  or  loss, 
or  the  effect  on  the  market-value  of  the  lots  of  such  condition.'^ 
It  is  not  absolutely  necessary  that  the  negative   covenant  should 
be  express:  it  may  be  implied  from  the  circumstances.'^ 

A  lessee   cannot  be   allowed  to  injure  the  leased  premises."    Lease. 
A. tenant  therefore   may  be  enjoined  from  sowing  the   land  with 

'^  DeWilton   v.    &iixoii  [1801]  6  Ves.,  the  definition."    CJ.  Bricjg  v.  Thornton 

106.                                                            .  [1900]  73  L.  J.,  Ch.,  30l. 

'  Rankin  v.  Huskisson  [1830]  4  Sim.,  '  Euans   v.   Davis   [1879]    10  Ch.  D., 

13,  2  Keener,  306.  747. 

^  Blagnive  v.  Blagrave  [1847]  1   De  'Lord  Manners  v.   Johnson  [1875] 

G.  &S.,252.  1  Ch.   D.,  673,  1  Ames,   130;  Pope  v. 

•Nicholson  v.   Rose  [1859]  4  De  G.  Bell,  35  N.  J.,   1.     Of.  Atty.-Genl.  v. 

&J.;10.  Algonquin  Chtb  [1891]  153  Mass.,  447, 

'Frogley  v.    Lovelace  [1879]  Johns,  2  Keener,    319.     Elliston  v.  Heacher 

333.  [1908]  2  Ch.,  665. 

'  Kemp  V.  Sober  [1851]   1  Sim.  N.  S.,  ^Hudson  v     Cripps    [1896]   I   Ch., 

517 ;  Bramwell  v.   Lacy  [1879]  10  Ch.  265 

D.,691;  Steicardv.   Winters  [1847]  4  '"  Doherty  v.  Allman,  [1878]  3  A  C, 

Sandf.  Ch.,  628,  2  Keener,  309.    In  the  709  (Cairns,  L.  0.) ;  Tipping  v.  Ecleers- 

last  case  Sanford,  Y.  C,  said,  "  The  ley  [1855]  2  K.   &  J.,  264,  270  (Wood, 

owner  of  laud,  selling  or  leasing  it,  V.  C). 

may  insist  upon  jnst  such  covenants  'Dickenson     v.      Grand     Junction 

as  he  pleases,  touching  the    use  and  Canal    Go.     [1852]    15    Beav.,    260,  2 

mode  of  enjoyment  of  the  land;  and  Keener,  318. 

he  is  not  to  be  defeated  when  the  "i  Trustees      Columbia     College     v. 

covenant  is  broken,  by  the  opinion  Lynch  [1877]  70  N.  Y.,  440,  2  Keener, 

of  any  number  of  persons,  that    the  580. 

breach  occasions  him  no  substantial  >' Kimpton  v.  Eue  [1813]  Z   V.  &  B., 

injury.    He  has  a  right  to  define  the  349. 

injury    for   himself,    and   the    party  "  Of.  Ward  v.  Duke  of  Buckingham 

contracting  with  him  must  abide  by  [1813]  10  Ves.,  161  (cited). 
78 
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more  than  two  grain,  crops  during  four  years,'  or  from  sowing 
therein  pernicious  seed,  like  mustard,  which  damages  the  land 
and  requires  many  years  to  eradicate.''  Where  arable  lands 
are  let  for  purposes  of  husbandry,  though  there  may  be  no 
express  contract  as  to  the  mode  of  cultivation,  yet  there  is  an 
implied  contract  to  use  them  in  a  husband-like  manner.'  The 
tenant  of  a  dwelling-house  may  be  restrained  from  fitting  it  for 
the  business  of  a  coach-builder'  or  from  using  it  as  a  charitable 
home  for  poor  girls."  The  tenant  may,  on  the  other  hand, 
claim  an  implied  contract  on  the  pan  of  his  landlord  to  keep 
property  in  statu  quo  and  secure  to  him  a  continuous  comfort- 
able enjoyment  thereof.  Where,  therefore,  the  owner  of  two 
adjoining  houses  let  them  to  different  tenants,  he  was  enjoined 
from  making  such  alterations  in  one  of  them  (with  the  concur- 
rence or  assistance  of  the  tenant  thereof)  as  to  prevent  the 
comfortable  enjoyment  of  the  other  by  its  tenants.* 
Partnership.  In  partnership  engagements  a   covenant,    that  the  partners 

shall  not  carry  on  for  their  private  benefit  that  particular 
commercial  concern,  in  which  they  are  jointly  engaged,  is 
not  only  permitted,  but  is  the  constant  course.'  Partners, 
therefore,  even  in  the  absence  of  express  covenants,  may 
be  restrained  from  engaging  in  another  concern  of  such  a 
character  as  will  necessarily  give  rise  to  a  conflict  of  in- 
terests. ^  And  even  in  the  case  of  a  partnership  determinable 
at  will,  one  partner  may  be  enjoined,  at  the  instance  of  the 
others,  from  committing  an  act  which  tends  to  destruction  of  the 
partnership  property,  and  this  though  no  dissolution  of  the 
partnership  is  sought.*     Otherwise  a  dishonest   partner  may,  at 

'Fleming  v.   Snook    [1842]   5  Beav.,  [1812]  18  Ves.,.  437.  1  Ames,  89.  A  right 

S.'jO.  of    pre-emption   may    be  specifically 

'  Pratt  V.  Brett  [1817]  2  Madd.,  62,  enforced,  Hdmfray  v.  Bothergill  [1866] 

3S.  R.   A.,   s.    64,    ill,(fc).     Tenant  1  Eq.,  567. 

enjoined  from  building  indigo  factory  '  Glassington     v.    Thwaites     [1823] 

on    agricultural    land,     Siireiidrd    v.  1  S.  &  S.,  124  ;  Mujntas  v.  Zasim  [1 13] 

Hari  Misser  [1903]  31  Cal.,  174.  11  A.  L.  J.  R.,  423. 

'  Bonnett  V.  Sadler  [1808]   14  Ves.,  =S.   R.   A.,    s.    54,  ill.(l)  ;   Miles    v 

526.  Thomas  [1839]  9  Sim.,  606,  609.    As  to 

'  Rolls  V.   Miller  [1884]  25    Oh.  D.,  when  a  court  may  direct  a  partuer- 

206.  ship  to  be  wound  up,    see    1.  C.  A.,  s. 

'  Palmer  v.   Puul  [1833]  2  L.  J.,  Ch.,  265  ;   Jic  Bristol    Joint   Stock    Bank 

154 ;  8,  R.  A.,  s.  54,  ill.  (j).  [1890]  44  Oh.,  703. 

'  Per  Eldon,  L.  C„  Morris  v,  Colman, 
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his  will  and  pleasure,  compel  his  co-partner  to  submit  to  the 
alternative  of  dissolving  a  partnership,  or  ruin  him  by  continued 
violation  of  the  partnership  contract.^  But  a  court  will  not 
interfere  in  cases  of  frivolous  vexation,  or  for  mere  differences 
of  temper,  casual  disputes,  or  other  minor  grievances  between 
tlie  pariners,  which  may  be  somewiiat  inconvenient  and  annoy- 
ing, but  do  not  essentially  obstruct  or  destroy  the  ordinary 
rights,  interests  and  operations  of  the  partnership  f  nor  will  the 
court  undertake  the  internal  management  of  a  going  concern.^ 
An  injunction  may  sometimes  even  be  so  framed  as  to  prevent 
a  dissolution.  E.g.,  in  the  well-known  case  of  England  v. 
Gurling*  there  was  a  partnership  for  a  term  not  yet  expired  ; 
but  one  partner,  who  desired  a  dissolution,  joined  another  rival 
firm.  Lord  Langdale,  M.  R.,  enjoined  him  from  carrying  on 
business  with  his  new  partners,  or  otherwise  than  with  his  old 
partners,  till  the  expiration  of  the  term  ;  and  enjoined  the  new 
partners  from  carrying  on  business  with  him  in  the  name  of  the 
other  firm.  He  also  prohibited  the  publication  of  any  notice 
of  the  dissolution  of  this  firm  before  the  expiry  of  the  term 
originally  fixed  upon. 

1  have  stated  above  the  general   rule   that   there   can    be  no    General 

injunction  to  prevent  the  breach  of   a   contract   not   specifically    rule  against 
•■  ^  .  .  partial     en- 

enforceable.*     Another   equally   well-established  rule,  viz.,  that   forcement. 

where  an  agreement  cannot  be  performed  as  a  whole,  the 
court  cannot  perform  any  part  of  it,^  is  probably  only  a  differ- 
ent form  or  an  application  of  this.  "  If  there  is  such  an 
infirmity  in  the  agreement,  "  said  Lord  Gottenham,  "  that  it 
cannot  be  performed  in,  all  parts,  the  court  will  not  by  an 
injunction  compel  the  defendant  to  perform  his  .part  of  it. '" 
The  general  rule,  however,  admits  of  an   exception,  and   I    will 


'  Fairthorne  v.  Weston  [1844]  3 
Hare,  387, 392. 

*  Ooodman  v.  Whitcomb  [1820] 
1  J.  &  W.,  689,  502. 

'  Carlen  v  Driiry  [1812]  1  V.  &  B., 
154  {Per  BIdon,  C, ."  This  court  is  not 
to  be  required  on  every  occasion  to 
take  the  management  of  every  play- 
house and  brew-honse  in  the  kingdom  : 
but  if  the  case  justifies  the  interfer- 
ence of  the   court,  it  may  appoint  a 


manager  in  the  interim  for  the  pur- 
pose of  winding  up,  and  putting  an 
end  to,  the  concern  "  ). 

■•  [1844]  8  Beav.,  129. 

'S.  R.  A.,s.  56.  (/) 

"  S.  R.  A,  s.  17.  C/.  Kimberley  v. 
Jennings  [1836]  6  Sim.,  340,2  Keener, 
204,  Oervais  v  Edwards  [1842]  2  Dr. 
&  War.,  80,  Finch  773. 

'  Dietrichsen   v.    Gdbburn,    [1846] 
2  Ph.,  52,  1  Ames,  109. 
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S.  K.  A.,  s.     state  this  in  the  authoritative  words  of  the   Indian    Legislature. 
Section  57,  Specific  Relief  Act,  runs  thus  ; 

"  Notwithstanding  section  56  clause  (/},  where  a  contract 
comprises  an  affirmative  agreement  to  do  a  certain  act,  coupled 
with  a  negative  agreement,  express  or  implied,  not  to  do  a  cer- 
tain act,  the  circumstance  that  the  court  is  unable  to  compel 
specific  performance  of  the  affirmative  agreement,  shall  not 
preclude  it  fi'om  granting  an  injunction  to  perform  the  negative 
agreement ;  provided  that  the  applicant  has  not  failed  to  perform 
the  contract,  so  far  as  it  is  binding  on  him.'" 

An  old  case  which  proceeded  upon  this  doctrine  is  that  of 
Martin  v.  Nutkiv}  The  plaintiffs  there  resided  quite  close  to  the 
church  of  Hammersmith,  and  so  were  subject  to  a  great  annoy- 
ance in  the  daily  ringing  of  a  bell  at  5  in  the  morning.  In 
consideration  therefore  of  an  undertaking  to  stop  the  source  of 
this  annoyance,  they  covenanted  with  the  parson,  church-wardens, 
and  some  other  parishioners  to  erect  a  new  cupola,  clock  and 
bell  to  the  church.  The  plaintiffs  fulfilled  their  covenant,  and 
when  the  bell  began  to  be  rung  again  after  about  two  years, 
they  obtained  an  injunction.  Another  interesting  case  is  that 
of  Burfield  v.  Ficholson,^  where  a  person,  who,  in  selling  a  work, 
had  covenanted  not  to  do  anything  to  injure  the  sale  of  the 
work,  was  enjoined  from  publishing  a  rival  wotk  on  the  same 
subject.  But  the  great  case  which  established  the  exception  is 
humieyv.  that  of  Lumley  v.  Wagner.^  There,  the  defendant,  Johanna 
Wagner,  had'agreed  with  the  plaintiff  that  she  should  sing  at  Her 
MajestyV  Theatre  for  a  certain  number  of  nights,  and  that  she 
should  not  sing  elsewhere  during  that  period,  but  she  subse- 
quently abandoned  this  contract  and  agreed  with  the  co-defend- 
ant, Gye,  to  sing  at  the  Royal,  Italian  Theatre.*    Parker,  V.  C, 

'  iiangdell  has  exatnined  carefully  the  other  side  of  the  contract  and  an 

the  jurisdiction     of    equity    in   the  injunction  is  issued,   it  will  have  to 

matter    of    negative    covenants,  and  be  dissolved,  in  the  event  of  a  breach, 

points  out  that  they  will  be  enforced  in  respect  of  the  remainder.   Eg.  JUr., 

where  the  contract  is  unilateral  or  CS-'S.    See  also  art,  by  Ashley,  6  Co- 

they  form  one  indejiendent  side  of  a  lumbia  L.  Rev.,  82. 

bilateral  contract ;  if'dependent,  then  *  [1724]  2  F.  Wms :,  260,  2  Keener,  196. 

the  other  side  should  have  been  per-  s  [1824]  2  Sim.  *  St ,  1 .    Of.  Aflalo  v. 

formed   in  whole  or  in  part,  or  the  Latvrence  [1904]  A.  C,  17. 

remaining  affirmative  covenant  should  ■■  [1852]  1  T)e  6.  M.  &  G.,  604,  1  Ames, 

be  specifically  enforceable.    If  there  03,  6  R.  C.  652. 

has  been  only   a  part  performance  of  "  Cf.  S.  R.  A.,  s.  57,  ill.  (c). 


Wagner. 
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granted  an  injunction,  restraining  her  from  doing  so,  and  the 
order  was  upheld,  after  an  elaborate  examination  of  the 
authorities,  hy  Lord  St.  Leonards,  C.  His  lordship  pointed 
out  that  the  case  did  not  consist  of  two  correlative  acts  to  be 
done,  one  by  the  plaintiff  and  the  other  by  the  defendants,  but 
of  an  act  to  be  done  by  Miss  Wagner  alone.  "  The  agreement  to 
sing  for  the  plaintifE  during  three  months  at  his  theatre,"  said 
the  Lord  Chancellor,  "and  during  that  time  not  to  sing  for  any 
body  else,  is  not  a  correlative  contract,  it  is  in  effect  one  contract; 
and  though  beyond  all  doubt  this  court  could  not  interfere  to 
enforce  the  specific  performance  of  the  whole  of  this  contract, 
yet  in  all  sound  construction,  and  according  to  the  true  spirit 
of  the  agreement,  the  engagement  to  perform  for  three  months 
at  one  theatre  must  necessarily  exclude  the  right  to  perform  at 
the  same  time  at  another  theatre.  It  was  clearly  intended  that 
J.  Wagner  was  to  exert  her  vocal  abilities  to  the  utmost  to  aid 
the  theatre  to  which  she  agreed  to  attach  herself.  1  am  of 
opinion,  that  if  she  had  attempted,  even  in  the  absence  of  any 
negative  stipulation,  to  perform  at  another  theatre,  she  would 
have  broken  the  spirit  and  true  meaning  of  the  contract  as  much 
as  she  would  now  do  with  reference  to  the  contract  into  which 
she  has  actually  entered.  Wherever  this  court  has  not  proper 
jurisdiction  to  enforce  specific  performance,  it  operates  to  bind 
men's  consciences,  as  far  as  they  can  be  bound,  to  a  true  and 
literal  performance  of  their  agreements  ;  and  it  will  not  suffer 
them  to  depart  from  their  contracts  at  their  pleasure,  leaving 
the  party  with  whom  they  have  contracted  to  the  mere  chance 
of  any  damages  which  a  jury  may  give.  Although- the  juris- 
diction is  not  to  be  extended,  yet  a  judge  would  desert  his  duty 
who  did  not  act  up  to  what  his  predecessors  have  handed  down 
as  the  rule  for  his  guidance  in  the  administration  of  such  an 
equity." 

In  this  case   there  was   an  affirmative  agreement  to  do  a    Court  grants 
certain  act,  vis.,  to  sing  at  the  plaintiff's  theatre,   and  a  negative  •  its  power, 
agreement  not  to  do  a  certain   act,    viz,,   to   sing  at   any  other 
theatre ;  and  though  the  former   agreement  could  not  have  been 
specifically  enforced j'  the  court  had  no  difficulty  in  so  enforcing 

'  0/.  s.  R.  A.,  s.  21  (fa).  ~      " 
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the  latter.  It  proceeded  upon  the  idea  not  of  inducing  Miss 
Wagner  indirectly  to  do  one  thing  by  prohibiting  her  from 
doing  another,'  but  of  leaving  nothing  unperformed  which  the 
court  could  ever  be  called  upon  to  perform.^  "The  court 
repudiates  the  idea,"  said  Lord  Chelmsford,  C,  in  a  later  case, 
"  of  indirectly  compelling  performance  where  it  could  not 
directly  decree  it.  It  gives  all  the  relief  in  its  power,  without 
looking  to  the  effect  which  may  be  ultimately  produced  by  the 
restraint  which  it  places  on  the  party  who  is  disposed  to  break 
his  contract."^  Lord  St.  Leonards  drew  a  distinction  between 
a  case  where  the  negative  stipulation  is  merely  ancillary  to, 
concurrent  and  operating  together  with,  a  positive  stipulation 
by  the  same  party,  and  one  where  the  two  stipulations  consist 
of  two  correlative  acts,  A  case  of  the  latter  description  was 
Hills  V.  GroW  already  discussed.  Where  both  the  correlative 
stipulations  are  negative,  either  party  may  apparently  have  an 
injunction  against  the  other^ 
Negative  There  is  no  distinction  to    be   made  between  cases  where 

stipulation.      j.|jg  negative  contract  is  but  a  separable  part  of  a  larger  contract 
will.  and  where  the  negative  contract  is  co-extensive  with  the  positive 

contract.'  Nor  does  it  matter  that  the  negative  stipulation  is  not 
express,'  so  long  as  it  is  fairly  inferrible  from  the  circumstances. 
Affirmative  agreements  may  involve  a  negative,^  and  where  a 
man  or  woman  engages  to  perform  or  sing  at  a  particular  theatre 
for  a  particular  period,  that  involves,  Malins,  V.  C,  gave  it  as 
his  deliberate  opinion,  the  necessity  of  his  or  her  not  performing 
or  singing  at  any  other  during  that  time,^"  a  negative  contract " 
he  said,   "  is  as  necessarily  implied   as   if  it  had  been  plainly 

»C/.  per  Lord  Eldon,   C,  Clarke  v.  theatre  alone ?  "Why  should  they  not 

Price  [1819]  2  Wils.,  157,  1  Ames,  90.  thus  e»gage  for  the  talents  of  each 

'  Per  Lord  St.  Leonards,  0.,  Ltmilev  other?"). 

V.  Wagner,  supra.  '  Donnell  y.  Bennett  [1883]  22  Ch. 

'DeMattos    v.   Gibson   [1859]  4  Pe  D.,  835,  1  Ames,  115.    In  Stuart  v.  Dtp- 

G.  &  1.  276,  1  Ames,  104.  lock  [1887]  47  Ch.  D.,  343,  part  of  a  oo- 

'Bills  \.Cron    [1845]    2  Ph.,  60,    1  venant  (not  to  carry  on  certain  trade 

Ames,  427;  ante,  311.  in  a  house)  was  enforced.      Distin- 

'  Morris  v.  C'ofman,    [1812]   18   Ves.,  guish  Brett  v.  B.  I.  Shipping  Co.  [1864] 

437,  1  Ames,  89  (Per  Eldon,   L.  0. :  "  If  2  Hem.  &  M.,  404,  2  Keener,  238. 

Mr.  Garrick  were   now  living,  would  '  Donnell  v.  Bennett,  supra, 

it  be  unreasonable  that  he  should  con-  *  Webster    v.    Dillon    [1857]   3  Jur., 

tract  with    Mr.   Oolman  to  perform  N.  S.  432  (Wood,  V.  C); 'DeMattos  v; 

only  at  the  Hayniarket   theatre,  and  Gibson,  supra  (Chelmsford,  L.  C.) 
Mr.  Colman  with  him  to  write  for  that 
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expressed."  ^  The  principle  does  not  depend  upon  whether  you 
have  an  acjtual  negative  clause,  if  you  can  say  that  the  parties 
were  contracting  in  the  sense  that  one  should  not  do  this,  or  the 
other— some  specific  thing  upon  which  you  can  put  your  finger.^ 

Where  there  is  an    express   negative   clause,  there   can   be    Sale  of 

.        goodwill. 

no  difficulty.  E.g.,  a  person  selling  the  goodwill  of  a  certain 
business  may  in  so  many  words  agree  that  he  will  not  carry 
on  that  business  at  a  certain  place,'  and  so  may  another 
person  in  consideration  of  a  payment  of  money.*  But  a  contract 
of  sale  of  the  goodwill  of  a  business,  without  any  express  stipu- 
lation forbidding  the  setting  up  of  a  similar  business  in  the 
neighbourhood,  will  be  taken  to  imply  a  covenant  that  the  seller 
will  not  solicit  his  old  customers  to  deal  with  him,  in  the  event 
of  his  starting  a  similar  business.^  Such  solicitation  will  be  an 
act  wholly  and  directly  inconsistent  with  the  contract  of  sale, 
which  ordinarily  only  transfers  the  possibility  that  the  old  cus- 
tomers will  continue  to  resort  to  the  old  place  of  business."  So 
will  bo  the  act  of  a  clerk  who,  having  contracted  to  serve  faith- 
fully one  firm  for  a  certain  period,  transfers  his  services  to  a 
rival  house  before  the  expiry  of  that  period.' 

The  doctrine  of  Lvmley  v.  Wagner  has  been  applied  in  cases  Nagative 
which  have  arisen  between  a  theatrical  company  and  an  actor,'  enforced, 
a  publisher  and  an    author,^   a   doctor  and   his  assistant,'"  an 


'  Montague  v.  Flocktoii  [1873]  16  Eq., 
189, 1  vmes,  108.  Lindley,  L.  J.,  doubt- 
ed this  decision  in  Whitwood  Chemi- 
cal Co.  v.  Hardman,  [1891]  2  Oh.  416, 
Finch,  790,  but  it  is  clearly  good  law 
under  S.  R.  A.,  s.  57.  Callian^'i  v. 
Narsi  Tricim  [1895]  19  Bom.,  764, 
767. 

^  Wolverhampton  avd  W.  liy.  Co.  v. 
London  and  N.  W.  By.  Co.  [1873]  16 
Bq.,  433,  expld.  per  Lindley,  L.  J, 
Whitwood  Chemical  Co.  v.  Hardman, 
supra. 

=  S.  R.  A.,  s.  57,  ill.fa)  :  here  the 
goodwill  is  supposed  to  be  uncon- 
nected with  any  business-  premises, 
and  a  covenant  may  be  implied  that 
the  seller  will  send  his  customers  to 
the  purchaser.  Cf.  May  v.  Thomson 
[1882]  20  Ch.  D.,  705,  Pomeroi/  v.  Scale 
[1907]  23  T.  L.  R.  170. 

"  S.  R.  A.,  s.  57,  ill.(e).  Cf.  WUtta- 
feer  V.  Howe  [1841]   3    Beav.,  383,   2 


Keener,   209.     Roife  v.    Rolfe  [1846] 
15  Sim.,  88,  2  Keener,  218. 

'  8.  R.  A.,  s.  57,  ill.(b)  ;  Palmer  v 
Graham,  [1850]  1  Pars.,  476,  478,  2 
Scott.  18. 

'  Grutwell  v.  Lye  [1810]  17  Ves., 
335.  As  to  the  rule  about  soliciting 
business,  see  /^aboueliere  v.  Dawson 
[1872]  13  Bq..,  325;  Trego  v.  Hunt 
[1896]  A.  C,  7  ;  with  which  cf.  Walker 
V.  Mottram  [1881]  19  Ch.  D.,  355 ;  Curl 
Bros.  V.  Webster  [1904]  I  Ch.  688.  Dis- 
tinguish Oreen  v.  Marris  [1914]  1  Chi, 
562  (assignment  to  trustee  for  benefit 
of  creditors). 

'  S   R.  A.,  s.  57.  ill.  (d). 
"  Orimston  v.  Cunningham  [1894]  1 
Q.  B.  125. 

'Stiff  V.  Gassell  [1856]  2  ,Tur.,  N.S. 
348. 
'°  Charlesworth  v.  MacDonald  [1898] 
23  Bom,,  103. 
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employer  and  his  clerk,^  and  a  master  and  his  servant.^  And 
where  a  fisli-ourer  and  fish-smoker  had  contracted  with  a  manure 
manufacturer  to  sell  to  him,  and  not  to  anybody  else,  all  parts 
of  fish  not  used  in  the  curing  and  smoking  business,  but  subse- 
quently was  induced  to  break  his  contract  by  a  rival  manufac- 
turer, who  wanted  to  obtain  the  monopoly  of  all  the  i-efuse  of 
fish  in  the  neighbourhood,  Fry,  J.,  not  without  hestitation, 
granted  an  injunction.'  This  case  may  be  compared  with  the 
older  case  of  Dietriehsen  v.  Gabhurn,^  where  Lord  Cottenham, 
C,  enforced  by  an  injunction  an  agreement  by  a  manufacturer 
of  a  patent  medicine  with  a  vendor  of  such  drugs  not  to  supply 
it  to  any  other  dealer  at  a  larger  discount  than  25  per  cent,  upon 
the  current  retail  price,  the  plaintiff  claiming  to  have  been 
appointed  wholesale  agent  for  twenty-one  years. 

But  in  England  the  doctrine  is  now  considered  anomalous, 
and  one  which  it  would  be  dangerous  to  extend.*  Jessel,  M.  R., 
felt  a  very  considerable  difficulty  in  understanding  the  court,  on 
the  one  hand,  professing  to  refuse  specific  performance  because 
it  was  difficult  to.  enforce  it,  and  yet,  on  the  other  hand,  attempt- 
ing to  do  the  same  thing  by  a  round-about  method,^  and  Fry,  J., 
like  him,  found  it  hard  to  draw  any  substantial  or  tangible  dis- 
tinction between  a  contract,  containing  an  express  negative 
stipulation  and  another  containing  an  affirmative  stipulation 
which  implied  a  negative.'  Where  a  person,  after  having  agreed 
to  become  manager  of  one  company's  works  for  ten  years,  and 
during  that  period  to  give  the  whole  of  his  time  to  this  company's 
business,  subsequently,  within  the  period  of  ten  years,  engaged 
himself  to  act  as  director  of  a  rival  company,  the  court  of 
appeal  refused  to  enjoin  him   from  doing  so.     Looking  at   the 


'  Robinson  &  Oo.  v.  Eeuer  [1898]  2 
Ch.,  451. 

■>■  Bailies  v.  Geary  [1887]  35  Ch.  D., 
154  ;  Duhowskie  v.  Goldstein  [1896]  1 
Q.  B.  478. 

=  Donnell  v.  Bennett,  [1883]  22  Ch.D. 
835, 1  Ames,  114.  But  c/.  Bothergill  v. 
Rowland  [1874]  17  Eq,,  132  (agreement 
to  sell  coal  to  plaintiff  and  no  other 
person,  not  enforced  by  injunction!. 
National  Phonograph  Co.  v.  Edison-Bell 
C.  P.  Co.  [1908]  1  Ch.,  385. 

'  [1846]2  Ph.,  52, 1  Ames  108  (plaintiff 
was  to  get  40  per  cent,  discount  upon 


the  retail  price).  See  also  Manchester 
Canal  Go.  v.  Manchester  Race  Course 
Co.  [1901]  2  Ch.,  37  (a  contract  to  give 
the  •  first  refusal'  held  to  involve  a 
negative  contract  not  to  part  with 
the  land  to  any  other  company  or  per- 
son without  giving  that  first  refusal). 

'  Whitwood  Chemical  Co.  v.  Hard- 
man,  supra ;  WolDerhumpton  Ry.  Go. 
V,  London  By.  Co.,  supra  ;  Fry,  s.,  86?, 
p.  373. 

°  Fothergill  v.  Rowland,  supra. 

'  Donnell  v.  Bennett,  supra. 
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matter  broadly,  Lindley,  L.  J.,  thought  the  court  would 
generally  do  more  harm  by  attempting,  either  directly  or 
indirectly,  to  decree  specific  performance  in  cases  of  personal 
service  than  by  leaving  them  alone.'  In  a  still  later  case, 
Romer,  J.,  refused  to  enforce  as  unreasonable  a  stipulation  by 
the  defendant  to  devote  the  whole  of  his  time  for  ten  years, 
during  the  usual  working  hours,  to  the  plaintiffs'  business  and 
not  to  engage  in  any  other  business  during  the  continuance  of 
this  contract.^  He  thought  the  rule  in  Lumley  v.  Wagner,  was 
limited  to  cases  where  the  service  sought  to  be  enforced  was  of 
a  special  nature.^  Fry,  J.,  thus  sums  up  the  tendency  of 
recent  English  decisions — "  that  the  court  ought  to  look  at 
what  is  the  nature  of  the  contract  between  the  parties  ;  that, 
if  the  contract  as  a  whole  is  the  subject  of  equitable  jurisdiction, 
then  an  injunction  may  be  granted  in  support  of  the  contract, 
whether  it  contain  or  does  not  contain  a  negative  stipulation  ; 
but  that  if,  on  the  other  hand,  the  breach  of  the  contract  is  pro- 
perly satisfied  by  damages,  then  the  court  ought  not  to  interfere, 
whether  there  be  or  be  not  the  negative  stipulation."* 

American   courts,    while  generally  recognising  the  doctrine    American 
in  question,^  are  disposed  to  limit  it  to  cases  where  the  services 
or  acts  contracted  for  are  of  an  exceptional  character.^     "  Where 
a  contract  stipulates  for  special,  unique  or  extraordinary  personal 
services  or  acts,  or  where  the  services  to  be  rendered  are  purely 

'  Whitwood  Oh&mieal    Co  v.  Hard-  a  mitigated  form  of  slavery,  Ford  v. 

man,  supra.    (Tlie  plaintiffs'  difficulty  Jermou,  6  Phila.,  6.    But  see  this  case 

■was  said  to  be   that  they  could  not  criticised,  Waterman,  p.  163. 

suggest  anything  more  specific  than  ^  An  injunction,  if  issued,  might  here 

that   the    man    must  either  be  idle  too  have  compelled  the  defendant  to 

or  specifically  perform  the  agreement  abstain    wholly  from   business;    the 

into  which  he  had  entered.    Per  "Van  restriction  was  general. 

Fleet,  V.  C.,  "  A  court  of  equity,  in  ^  Elirman  v.  Bartholomew  [1898]    1 

exercising    its    prohibitory     power,  Ch.,  671. 

must  always  proceed  with  the  utmost  ^  Donnell  v.  Bennett,  supra, 

caution  and  see  to  it  that  its  power  '  Singer     Sewing     Machine    Co.    v. 

is   not  so.  exercised  as  to  do  more  Union      Button-hole     Co.      [1873]     1 

harm  than  good.    The  power  exists  to  Holmes,  233,  2  Keener,  267. 

prevent     irreparable      wrong,     and  °  4  Pomeroy,  Eq.  J.,  s.  1343 ;  22  Cyc, 

should  not,  therefore,  be  used,  in  any  857-9.    Per  Hoffman,  J.,  "  The  element 

case  when  its  use  will  produce  the  of  mind   exhibited  in   the  subject  of 

very  result  it  was  designed   to  pre-  the  contract,  as   distinguished  from 

vent."    Sternberg    v.   O'Brien    [1891]  what  is  mechanical  and  material,  may 

48  N.  J..Bq.,  370,  1  Ames,   126,    In  an  perhaps  furnish  a  rule  of  distinction 

old     Penosylvanian      ease,     it     was  and  decision,"  Fredericks  v.  Mayer, 

suggested  that  a  contract  for  person-  13  How.   Pr.  566.  Daly  v.  Smith  [1874] 

al  services  thus  enforced  would  be  but  38  N.  Y.  S.  C,  158, 2  Keener,  267. 
79 
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intellectual,  or  are  peculiar  and  individual  in  their  character, 
the  court  will  grant  an  injunction  in  aid  of  a  specific  perform- 
ance. The  reason  seems  to  be  that  services  of  the  former  class 
are  of  such  a  nature  as  to  preclude  the  possibility  of  giving 
the  injured  partj'  adequate  compensation  in  damages,  while 
the  loss  of  services  of  the  latter  class  can  be  adequately 
compensated  by  an  action  for  damages."'  The  jurisdiction 
has  accordingly  been  refused  where  the  abilities  of  the  defen- 
dant were  not  exceptional,  so  that  his  place  might  be  readily 
supplied  and  no  irreparable  damage  occasioned  to  the  plaint- 
ifE.2 


statutory  ^s  the  jurisdiction  is  conferred  by  statute  in  India,  there  is 

jurisdiction 

ill  India.  no  ground  to  treat  it  as  exceptional  or  anomalous.  It  is  not  a 
technical  or  artificial  rule  which  the  Indian  statute-book  profes- 
ses to  enforce  :  it  looks  to  the  substance  and  not  to  the  form  of 
the  contract.^  An  affirmative  contract  in  a  negative  form*  will 
be  no  more  enforced  in  India  than  in  England.  The  contract 
must  also  require  the  performance  or  the  abstention  from  some 
definite  act,  such  as  the  court  is  in  the  habit  of  requiring  to  be 
performed  or  abstained  from  by  way  of  administering  superior 
justice.^  In  such  a  case,  if  the  contract  is  one,  of  which  the  court 
would  direct  specific  performance,  if  it  could  practically  compel 
its  observance   by  the  party   refusing  to   perfoim,  through  a 

^Rogers  Manufacturing  Co.  v.  *  Carto-  v.  Feigii.soii,  [1890]  58  Hun., 
Rogers  [1890]  58  Conn.,  356,  2  Keener,  569,  1  Ames,  121  (actor  not  a  '  star '  or 
279  (injunction  refused  in  case  of  a  attraction  of  the  company) ;  Bur- 
general  agent  and  manaiger).  Per  riej;  v.  i4iyle[1893]  91  Ga.,  701,  2  Keener 
Barrett,  J.,  "It  may  sometimes  be  295  (insurance  agent)  ;  juccard  v. 
difficult  to  say  just  what  is  a  special,  O'Brien,  70  Mo.  Ap.,  432  (salesman) ; 
unique,  or  extraordinary  service,  or  Strobridge  Co.  v.  Crane,  supra  (lithb- 
■whether  the  employee  possesses  grapher  and  designer)  ;  Johnston  Co. 
special,  unique,  or  extraordinary  v  Hunt,  supra  (advertising  solicitor); 
,  qualifications.  The  solution  may  Columbus  Club  v.  Beiley,  25  Ohio  L.  J. 
generally  be  reached  by  an  enquiry  385  (base-ball  player) ;  Oort  v.  Ijossard 
as  to  -whether  a  substitute  for  the  [1889]  18  Oreg.  221,  H.  &  W.619  (acro- 
employee  can  readily  be  obtained,  bat).  Distingnish  Philadelphia  Club  v. 
and  whether  such  substitute  will  hajoie  [1902]  58  L.  R.  A.,  227. 
substantially  answer  the  purpose  of  '  0/.  Wolverhampton  liy.  Co.  v.  Lon- 
the  contract ;  in  other  words,  whether  don  Ry.  Co.  supra,  440.  Burn  &  Co. 
'  the  individual  service  especially  v.  McDonald  [1908]  36  Cal.  354,  363-5. 
contracted  for  is  essential  to  prevent  "  Of.  Davis  v.  Foreman  [1894]  3  Ch., 
irreparable  injury.  The  foundation  654,  658,  2  Keener,  300  (agreement  for 
of  the  jurisdiction  is  the  inability  employment  of  manager  of  business, 
of  the  law  to  afford  adequate  redress."  not  to  be  required  by  his  employer 
Strobridge  Co.  v.  Crane,  35N.  Y.  St.  to  leave,  except  for  misconduct). 
R.,  473  ;  Johnston  Co.  v.  Hunt,  142  N.  "  Cf.  Wolverhampton  Ry.  Co.  v, 
y.,  621.  London  Ry.  Co.,  supra,  438. 
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decree   for  specific   performance,'  ,  and   the   substance    of   the 
agreement  is  violated  by  doing  the  thing  sought  to  be  pre- 
vented/  the  court   will  catch   hold   of   the   negative  promise 
and  by  enforcing  it,  prevent,  so  far  as  it  can,   a  breach  of  faith 
which  it  considers  unconscionable.     It  is  the   afHrmative  agree- 
ment which  gives  jurisdiction,  if  an  express  or  implied  negative 
agreement  is  coupled  with  it ;   and  if  it  is  such  that   the  court 
is  unable  to  compel  specific  performance  of  it.^     The  affirmative 
agreement  here  contemplated    is   apparently  one   covered   by 
clause  (6),  section  21,  Specific  Relief  Act,  the  nature  of  which  is 
such  that  the  court  cannot  enforce  specific   performance   of  its 
material  terms  ;  those  terms  are  not  such  as  can  be  carried  out 
by  the  machinery  of  a  court.*     But  the  court  will   not  interfere 
if  the  applicant  for  an  injunction  has  failed  to   perform  his  part 
of  the  agreement.'     The  plaintiff  must  do  all  that  is  requisite  on    Plaintiff's 
his  part.     Wood,  V.  C,  remarked,   "  the  whole    benefit   of   the 
injunction  is  conditional  upon   the   plaintiff's  performing   his 
part  of  the  agreement,  and  the  moment   he   fails   to  do  any   of 
the  acts  which  he  has  engaged  to  do,  and  which  were  the  consi- 
deration for  the   negative   covenant,   the   injunction  would  be 
dissolved.®    If,  therefore,  there  is  a  contract  between  two  persons 
whereby,  on  consideration  of  a  payment  of   money   to   be  made 
by  one  by  a  day  fixed,  the  other  engages  not  to  set  up  a  certain 
business  in  a  specified  locality,  the  former,  after  making  default 
in  the  payment  of  the  monej'^,   cannot   ask   a  court  to   restrain 
the  latter   from   carrying   on   this  business    in  such  locality.' 

'  Of.  Metropolitan  Ex.  Co.  v.  Eiving  trained  the  violation    of  a  contract 

[189,0]  7  L.  R.  A.,  381.  by  injunction,  though  one  party  had 

'Of.    Wolverhampton    Ry.    Go.    v.  the  sole  right  to  terminate  it,  but  the 

London  Ry.  Co.,  supra  440.  Per  Lowell,  whole    contract    was    not    rendered 

J. :    "  If  the  case  is  one  in  which  inequitable  by  reason   of  such  stipu- 

the  negative  remedy  of    injunction  lation.     Waterman,  138n. 

will  do'  substantial  justice  between  ^  S.  R.  A.,  s.  57. 

th,e  parties,  by  obliging   the  defend-  "  Cf.  Metropolitan  Ex.  Co.   v.  Ew- 

ant  either  to  carry  out  his  contract  ing,  supra.    The  Madras  court  thinks 

or  lose  all    benefit    of    the    breach,  the  exception  in  s.   57,  refers  to  all 

and  the  remedy  at  law  is  inadequate,  the  clauses  of  s.  21,  Madras  Ry.  Go.  v. 

and  there    is    no    reason  of  policy  Bnst.  [1890]  14  Mad.,  18,  22;  but  this  is 

against  it,  the  court  will  interfere  to  very  doubtful.  Of.  Nelson,  S.  B.  A.,  327, 

restrain  conduct  which    is  contrary  "  Cf.  Telegraph  Despatch  Co.  v.Mc- 

to  the  contract,  although  it  may  be  Lean  [1873]  8  Ch.  Ap.,  658  ;   Grimston 

unable  to  enforce  a  specific  perform-  v.  Cunningham  [1894]  1  Q.  B.,  125  130, 

auee  of  it,"  Singer  Go.  v.  Union  Co.  '  Hiocker    v.    Wedderburh  IIS57]  3 

[1873]  1  Holmes,  253,  2  Keener,    259.  K.  &  J.,  398,  404,  2  Keener,  808. 

In  this  case,  the  learned  judge  res-  '  S.  R.  A,  s.  57,  ill.(e). 
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So,  where  a  provincial  actor,  who  was  engaged  to  appear  on 
the  London  boards  to  perform  Shakspeare's  characters,  but  was 
kept  idle  by  his  employer  for  five  months,  though  paid  his 
salary,  broke  his  engagement,  Lord  Romilly  refused  an  injunc- 
tion, because  "  there  was  a  mutuality  in  the  agreement  entered 
into  on  both  sides .;  on  the  one  side,  that  he  should  have  an 
opportunity  of  displaying  what  his  abilities  and  talents  were 
before  a  London  audience,  and  on  the  other  side,  that  he  should 
not  act  elsewhere,  unless  with  the  permission  of  the  plaintifE;" 
and  mere  payment  of  the  defendant's  salary  was  not  sufiicient 
performance  on  his  employer's  part.'  The  question  before 
the  Indian  courts  will  therefore  be  one  of  discretion,  not  of 
jurisdiction,  though  in  view  of  the  provisions  of  clause  (i), 
section  56,  it  is' not  unlikely  that  the  results  actually  reached 
in  India  will  not  much  differ  from  those  arrived  at  in  America, 
and  even  later  English  decisions  like  Ehrman  v.  Bartholomev^ 
may  be  referred  to  here  as  illustrative  of  the  limits  of  judicial 
prudence- 

So  much  for  injunctions  to  enforce  contractual  rights  and 
relations  strictly  so  called.  But  cases  are  frequent  where  the 
relation  between  the  parties,  even  if  contractual  at  its  inception, 
is  fiduciary  at  the  time  when  a  court  of  law  is  called  upon  to 
deal  with  it.  B.g.,  a  doctor  may  be  called  in  to  treat  a  patient 
and  may  thus  learn  facts  about  him  which  it  will  be  contrary 
to  his  professional  duty,^  and  possibly  defamatory  to  his 
patient,^  to  divulge.  So  a  lawyer,  in  the  course  of  his  profes- 
sional employment,  may  come  in  possession  of  papers  belonging 
to  a  client,  which  it  will  be  a  breach  of  trust  on  his  part  to 
make  public  or  to  disclose  to  strangers.*  The  Specific  Relief 
Act  defines  'trust'  and  'trustee'^  in  a  very  comprehensive  sense  ; 
an  injunction  therefore  may  be  available  wherever  the  defend- 
ant is  shown  to  hold  a  fiduciary  character,  whether  ex- 
pressly  or  by  implication  or  construction.     A  court   of  equity 

'.S.  R.  A.,  s.  54,  ill.  (/i).  01  Davis 
V.  aiough  [1837]  8  Sim.,  262  ;.  Lewis  v. 
Smith  [1849]  1  M.  &  G.,  417 ;  Emit  v. 
Price  [1827]  1  Sim,,  483.  Jireach  of 
confidence  may  also  constitute  a  tort, 

°  S.  R,  A.,  s.  3;  ShreiKsbury  Ry.  Co.  v. 
L  &  N.-W.  Ry  Co.,  4  DeG,  M.  &  G.  JL15. 


1  Fechter  v.  Montgomery  [1868]  33 
Beav.,  22,  26. 

'  [1898]  1  Oh.,  671. 

'  S.  R.  A.,  s.  54,  ill.  (i)- 

'  Ibid,  s.  55,  ill.  (/).  This  and  the 
preceding  ill.(e)  seem  to  have  been 
misplaced.    They  both  illustrate  s  54. 
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will  always  entertain  jurisdiction  wherever  there  is  a  trust, 
and  will  enjoin  a  breach  of  this  trust,  whether  grave  or  light, 
without  enquiring  if  the  same  may  not  be  adequately  and 
effectively  compensated  for  by  an  award  of  damages  in  money.^ 
The  reason  of  this  is  that  trusts  were  within  the  exclusive 
jurisdiction  of  the  old  Courts  of  Chancery  in  England,  and  no 
question  of  an  alternative  remedy  in  damages  available  in  the 
ordinary  law  courts  colild  arise  in  respect  of  suits  relating  to 
trusts.  If  a  trustee  threatens  a  breach  of  trust,  an  injunction 
to  prevent  such  breach  may  be  obtained  by  the  beneficiariesy 
and  should  be  obtained  by  co-trustees,  if  any,  to  protect  them- 
selves against  personal  responsibility  for  the  injury  that  may 
result  from  the  defendant's  act.^  The  directors  of  a  public 
company  are  trustees  for  the  shareholders  ;  consequently  their 
actions  may  be  made  the  subject  of  the  equitable  jurisdiction  of 
injunction.  They  are  bound,  e.  g.,  to  limit  the  expenditure  to  the 
proper  object  of  the  company;''  and  an  attempt  to  pay  a  dividend 
out  of  capital  or  borrowed  money  may  be  restrained  at  the  instance 
of  any  shareholder  -^  and  so  may  a  proposal  to  alter  the  special 
purposes  of  the  partnership  be  put  down.^  The  directors  of 
a  fire  and  life  insurance  company,  e.g.,  cannot  be  allowed  to 
engage  in  marine  insurances,  if  the  shareholders  object.'  Each 
partner  is  entitled  to  say  to  the  others,  "  I  became  a  partner  in 
a  concern  formed  for  a  definite  purpose,  and  upon  terms  which 

^  Ibid,    s.  54,    ill.(/) ;    Anon.  [1821]  declaration  has  been   actually  made, 

6  Madd.,  10  (Imprudent  sale  of  trust  for  the  declaration  is  said  to  create  a 

property  without   proper  advertise-  a  debt  in  favour  of  each  shareholder, 

ment restrained).  Attorney-Qeneral  v.  which  may  be    at    once  sued   upon, 

Liverpool  Corporation  [1835]  1  My.  &  Severn  &  Wye  On.  [1896]   1   Oh.,  559 ; 

Or. '171,  210.  Carlisle  v.  S.  E.  By  Co.   [1850]  1  M.  & 

'  S.  R.  A.,  s.  54(b) ;  Balls  \.Strutt    '  G.,  689.    But  where  the  proposed  pay- 

[1841]  I  Hare,  146.  raent  is  a  breach  of  trust,  the  decla- 

'  S.  R.  A.,    s.  54,  ill.(b).  Be  Chertsey  ration  oanuot  create  a  right.  Holmes 

Market  [1818]  6  Price  279.   If  breach  v.  NKwcastle  &c.,  Co.  [1876]  1  Ch.  D., 

has  already  been  committed  co-trustee  682,  and  the  distinction,  it  is  appre- 

should  sue  for    restoration    of    the  hended,  does    not    exist   under  the 

trust  fund.  Indian  law.     CoUett,  4th.  ed.  394. 

••  Natusch  V.  Irving  [1824]  2  Coop.  '  "  The  right  of  a  partner  is  to  hold 

t.  Gott.,  358.  to  the  specified  purposes  his  partners 

'  S.  R.  A.,  s.  54,  ill.  (c) ;  McDougall  whilst  the  partnership  continues  and 

y.  Jersey  Hotel  Co.  £1864]  2  H.  &  M.,  not  to    rest  upon  indemnities  with 

528.    But  see  8  Bdw.  VII,  c.  69,  ss.  89,  respect  to  what  he  has  not  contraot- 

91 ;  57  &  58  Vict.,  c.  12,  s.  3.    In  Eng-  ed  to  engage  in."    Natusch  v.  Irvinq, 

land,  a  declaration  of  an  intention  to  Supra, 

pay  such  dividend  may  be  restrained,  '  S.  R.  A.,  s.  54,  ill.  (d). 
but  not  the  payment  where  such  a 
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were  agreed  upon  by  all  of  us  ;  and  you  have  no  right,  without 
my  consent,  to  engage  me  in  any  other  concern,  or  to  hold  me 
to  any  other  terms,  or  to  get  rid  of  me  if  I  decline  to  assent  to 
a  variation  in  the  agreement  by  which  you  are  bound  to  me 
and  I  to  you."  Nor  is  it  at  all  material  that  the  new  business 
is  extremely  profitable.^  Similarly,  an  executor,  who  has  ac- 
cepted office,  is  a  trustee  for  the  due  administration  of  the 
assets  in  behalf  of  all  interested  under  the  will  ;  and  if  he  fails 
in  his  duty  or,  through  his  misconduct  or  insolvency,  endangers 
the  testator's  property,  he  may  be  restrained  and  inhibited  from 
getting  in  the  assets.^  A  municipal  board,  which  appropriates 
a  fund  to  a  purpose  not  allowed  by  the  law,  commits  a  breach 
of  trust,  and  any  rate-payer  may  sue  for  an  injunction.^  So  does 
the  settler  of  an  executed  settlement,  though  not  founded  on 
marriage  or  other  valuable  consideration,  when  he  contracts 
to  sell  the  estate  to  a  third  person,  and  the  party  interested 
under  the  settlement,  even  if  a  volunteer,  may  have  the  sale 
enjoined.'*  Where  the  right  of  the  members  of  a  club  flows 
out  of  a  right  to  use  and  enjoy  the  club  property,  the  committee 
thereof  may  be  restrained  from  improperly  excluding  such 
member  without  enquiry  conducted  according  to  the  rules  of 
ordinary  and  common  justice.^ 
Right  to  A   right  of  property   may  often   have  to   be   protected  by 

means  of  an  injunction.  The  protection  here  is  against  a  wrong 
independent  of  contract,  i.e.,  a  tort.  This  tort  may  consist  in 
trespass  or  disturbance  of  possession,  or  in  waste  which  afiects 
the  substance,  or  it  may  be  a  nuisance,  which  detracts  from  the 
enjoyment,   or  the   violation,  of  an   easement ;   and   where   the 

'  Attorney-General  v.  G.  N.   Ry.   Co.  right    of    property,  Uards  v.   Wells, 

[1860]  1  Dr.  &  S.,  154.  [1890]  44  Ch.,  I).,  661.  But  a  court  will 

'  S.  R.  A.,  54,  ill.  (e).  The  court  may  not  interfere  with  the  internal  man- 
appoint  a  receiver  also.  agement  of  a  club  or  school  or  other 

"  Shephard  v.  Trustees  of  Port  institution,  secular  or  religious,  Bay- 
Bombay,  [1876]  1  Bom.,  132  ;  Vaman  v.  man  v.  Rugby  School  [1874]  18  Eq., 
Munieipality  of  Sholapur,  [1897]  22  28  (c/.  Ohapsey  v.  Jethabai  [1907]  9 
Bom.,  646.  Bom.  L.   R.,  514),  unless  corruption, 

'  S.  R.  A.,  s.  54,   ill.    (g)  the  settle-  misconduct  or  mala  fides  on  the  part 

meat    apparently    is  one    capable  of  of  trustees  or    managers  is    shown, 

specific  enforcement  under  s.  12  («},  Dean  v.  Bennett  [1871]  6  Ch ,  489.  Cf. 

supra.  Thomson    v.     University    of    London 

'  Labouchere  v.    WharncUffe  [1880]  [1864]   10   Jur.,  N.S„  669   (injunction 

13  Ch.  I).,  346.  4  Lau's  o/ Bng.,  415  sqq.  restraining   award   of  more   than  one 

Otherwise,   where    member   has   no  gold  medal  refused). 
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■property  is  of  the  special  character  of  a  patent  or  copyright, 
a  trade-name  or  trade-mark,^  there  niay  be  a  fraudulent  use 
of  this  which  requires  prevention.  I  will  take,  these  various 
kinds  of  injury  to  right  to,  or  enjoyment  of,  property  seriatim; 
but  before  I  do  so,  it  is  necessary  to  direct  your  attention 
once  more  to  the  general  principles  upon  which,  relief  is 
afforded.  Specific  relief  was  granted  by  a  court  of  equity  witli 
the  object  of  doing  more  complete  justice  as  between  the 
parties  than  could  be  compassed  by  a  mere  decree  for  money, 
which  was  ordinarily  all  that  a  court  of  law  could  award.  But 
where  a  party  could  practically  have  all  that  he  wanted  and 
deserved  from  the  general  forum  of  law,  there  was  no  ground 
for  resorting  to  the  special  forum  of  equity.  The  direct  result 
of  this  accident  in  history  is  that,  even  where  the  rigid  and  Historical 
archaic  division  of  courts  and  remedies  into  legal  and  equit- 
able has  become  obsolete,  the  judicial  tribunals  still  profess  to 
act  upon  the  theory  that  the  supplemental  remedy  of  injunction 
is  not  called  for  where  equally  efficacious  relief  can  certainly 
be  obtained  by  asking  for  some  other  usual  process, — a  theory 
wliich  has  been  authoritatively  engrafted  upon  Indian  juris- 
prudence by  statute.^  The  relief  which  is  made  available  by 
"  any  other  usual  mode  of  proceeding  "  is  not  specific  in  terms, 
but  it  is  so  in  effect,  because  by  putting  the  plaintiff  in  posses- 
sion of  the  necessary  funds,  it  enables  him  to  place  himself  in 
the  same  position  in  which  he  may  have  found  himself,  in  the 
event  of  a  direct  decree  for  specific  relief  in  his  favour.' 
Section  54,.  Specific  Relief  Act,  therefore  repeats  that  a  per-  aj>^  s  54 
petual  injunction  to  restrain  an  actual  or  threatened  invasion 
of  a  right  to  or  enjoyment  of  property,  whether  moveable, 
or  immoveable,  may  be  granted  where  money  damages  are 
impracticable  or  inadequate,  the  only  exception  recognised  being 
in  the  case  of  a  trust.*     Such  damages  are  impracticahle,  wliere 

'  S.  R.  A.,  s.  54,  expln.  case  for  the  interference  of  equity- 
's. R.  A.,  s.  56  (i)  "Whenever  a  tort  to  prevent    the    commission  of  the 

will  cause  an   injury  which  is  spe-  tort;  otherwise,  the  remedy  at  law  is 

cific,  and  which  the  person   injured  adequate,  so  far  as  regards  the  nature 

cannot  specifically  repair  and  which  of  the  tort,"  Langdell,  Eq.  Jw.,  29. 

cannot  be  paid  for  in  money,  or  an  '  Cf.  Wood  v.  SutcUffe  [1852]  21  L. 

injury,  the  extent  of  which  itis.im-  J.,  Ch.,  253,  255. 

possible  to  ascertain  or  estimate  with  "  S.  R.  A.,  s.  54  (n) 

any  accuracy,  there  is  a  prima  facie 
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there  is  no  possible  standard  for  ascertaining  the  amount  of 
the' damage  caused  or  apprehended,'  or  they  are  unavailable,^ 
by  reason,  e.  g.,  of  the  wrongdoer's  insolvency. '  The  injury  in 
such  cases  is  clearly  h'reparable,'*  and  an  injunction  must 
issue.  Such  damages  are  inadequate,^  where  they  cannot  effect 
restoration.  If,  e.g.,  to  award  damages  would  practically  amount 
to  compelling  the  plaintiff  to  sell  his  property  against  his  will, 
the  effect  of  the  decree  would  be  the  opposite  of  restoration,  and, 
though  the  court  may  consider  it  reasonable  that  he  should 
accept  damages,  yet  it  will  have  to  issue  an  injunction.*  So,  if 
the  plaintiff  cannot  effectively  put  down  the  wrong  by  a  single 
suit  for  damages,  but  has  to  sue  repeatedly,  it  is  clear  that  pecu- 
niary compensation  is  not  an  adequate  relief.'  A  wrong  may 
continue  or  recur,  and  not  only  must  the  existing  mischief  be 
cured,  but  future  mischief  must  also  be  prevented.  A  multiplicity 
of  judicial  proceedings  can  only  be  averted  by  a  perpetual 
injunction.^  The  injury  in  such  case  is  also  irreparable ,  for, 
though  damages  can  be  given,  they  will  not  afford  a  sufficient 
and  real  reparation. 


■  Ibid,  (b)  ;  ibid,  ill.  (h),  [i) ;  Ohuna- 
shamv.  Moroha  [1894]  18  Bom.,  474, 
489  ;  Fasal  Karim  v.  Maula  Baksh 
[1891]  18  Cal.,  448,  P.  C. ;  Ramanadlian 
V.  Zamindar  of  Ramnad  [1893]  16 
Mad.,  407,  409-10.  "  Where  the  facts 
are  of  such  a  nature  as  to  render  the 
measure  of  damages  speculative  and 
impossible  to  ascertain  with  any 
degree  of  certainty,  equitable  relief 
is  seldom  dejiied,"  Keplinger  \.  Wool- 
sey,  93  N.  W.,  1008.  Even  an  approxi- 
mate estimate  of  the  damage  should 
not  Tje  possible,  Gorry  v.  Yarmouth 
&  -N.  By.  Co.  [1844]  3  Hare,  593,  603. 

'  S.  R.  A.,  s.  54(d). 

'  Ibid,  ill.(o) ;  of  s.  12,  ill.(d),  ante ; 
Hodgson  v.  Duce  [1856]  2  Jur.,  N.  S,, 
1014. 

'The  expression  "irreparable  in- 
jury" is  rather  loosely  employed  by 
English  lawyers.  Ante,  609.  "  It  is 
not  meant  that  there  must  be  no 
physical  possibility  of  repairing  the 
injury ;  all  that  is  meant  is,  that  the 
injury  would  be  a  grievous  one  or  at 
least  a  material  one,  and  not  ade- 
quately reparable  by  damages,"  Kerr, 
Inj.,  5th.  ed.  19.  "  Irreparable  injury 
means  a  destructive  act  to  property 
of    such    peculiar    character  or  use 


that  its  loss  would  not  be  adequately 
recompensed  by  the  damages  a  jury's 
verdict  would  give,"  2  Pomeroy,  Eg. 
B.,  p.  935. 

'S.  R.  A  ,s.  54  (c). 

°  Goviiid  Vevkaji  v.  Sadashiv  Shet 
[1892]  17  Bom.,  771. 

'  S.  R.  A.,  s.  54,  ill.  (p).  A2]aji  v.  Apa 
[1902]  26  Bom.,  735  ;  Bal  Samrat  \. 
Sardavsang  [1911]  13  Bom.  L.  R.,  905. 
C/.  Per  Morton,  J. .  "  The  injury  to 
the  plaintiffs  is  permanent  and  con- 
tinuous, and  a  judgment  for  damages 
would  not  furnish  them  adequate 
relief.  It  is  true  that  in  an  action 
of  tort  for  the  nuisance,  they  might 
also  obtain  a  judgment  that  the  nui- 
sance be  abated  and  removed.  But 
power  of  a  court  of  law  can  go  no 
further  than  to  remove  the  nuisance, 
while  a  decree  of  a  court  of  equity 
may  restrain  the  continuance  or 
repetition  of  the  nuisance."  Oadigan 
V.  Brown  [1876]  120  Mass.,  493,  1 
Keener,  189.  Gf.  Steivard  v.  Winters 
[1847]  4  Sandf.  Ch.,  628,  2  Keener, 
309. 

'  S.  R.  A.,  s.  54(e).  Of.  Manlmttan 
Co.  V.  A  eiv  Jersey  Co.  [1872]  23  N.  J. 
Eq.,  161,  2  Keener,  571. 
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Such  are  the  general  principles  ;  let  us  now  consider  some    Toj-ts  : ' 
particular  vrrongs.    Trespass  is  a  large  head  of  civil  wrongs,  but 
the   courts  in  England  long  hesitated  to  restrain  it  by  an  in- 
junction.^    The  jurisdiction  was  at  first  entertained  with   some 
doubt  only   where   the   wrong  committed    was  akin   either  to 
waste^  or  nuisance.^     The   result  of   the  cases   was   thus   sum- 
marised  by  Kiudersley,   V.  C,    in    1864  :  "  Where   a   plaintiff 
out  of  possession,  not   having   privity  of  title  with  the  defend- 
ant,  sought    to   restrain  the  defendant   from   acts    of    spolia- 
tion, the   court   would   only  grant  an  injunction  where  the  acts 
were  of  a  flagrant  kind  causing  great  damage  to  the  property.'* 
Again,  where  the  plaintiff  in  possession   sought  to  restrain  one 
who  claimed   no  title,   the  leaning  of  the  court  was   to  refuse 
the  injunction,  and  to  leave  the  plaintifE  to  his  remedy  at  law. 
But  where  the  plaintifE  in  possession  sought  to  restrain  one  who 
claimed    title,   the   leaning   of   the   court     was   to   grant     the 
injunction   when    spoliation   was   irremediable,    that   is,    when 
there  was  a  destruction  of  part  of  the  inheritance."*      But   the 
practice   has   gone   on    ^videning,    and   it   has  been   judicially 
affirmed   that   Chancery   will   interfere    by    injunction    where 
the  acts  done  or  threatened  are  ruinous  to  the  property  trespassed 
upon,   or   are   of  a  character   to   permanently   impair   its   just 
enjoyment  in    the  future,  as  when  a  trespasser   digs   into   and 
works   a  mine  to  the  injury  of  the  proprietor,  or  where  timber 
is  attempted   to  be  cut  down  by  a  trespasser  in  collusion  with 

'  See,  e.g.,  Davenport  v.  Davenport  it  is  only  contingent  and  temporary  ; 

[1849]  7  Hare,  217,  1  Ames,   496,  where  but    if   it    continues    so   long  as  to 

Wigram,   V.  C.,  said :  "  It  has  always  become  a  nuisance,  in  such  a  case  the 

appeared  to  me  the  court  was  trying  court    will    interfere    and  grant  an 

to  get  out  of  a  technical  rule,  with  a  injunction    to    restrain    the    person 

view   to    the    better    protection    of  committing    it."    Oouhon   v.    White, 

property."    Kent,  C,  said  in  Jerome  [1743]  S  Atk.,  21. 

V.  Hoss,  7  Johns.  Oh.,  315,  "I   do  not  "Of.  Keslio  v.    Sri/iiuasa  [1911]  13 

know  a  casein  which  an  injunction  C.  L.  J,,  394  (Scmble  where  no  appre- 

has  been  granted  to  restrain  a  tres-  hension    of     waste,  and    plff.    really 

passer,  merely  because  he  is  a  tres-  seeks  to  obtain  control  over  expendi- 

passer."  ture  of  iijj^ome  of  disputed  property 

'  Flamang's  Case,  7  Ves.,  808  (cited),  by    deft,     in    possession,    more    ap- 

Per  Lord  Eldon  :  "  The  interference  propriate  remedy  is  appointment  of 

of   the   court    is    to    prevent    your  receiver). 

removing  that  which  is  his  estate,"  ''Lowndes  v.  Bettle  [18C4]  33  L.J, 

TJiomas  V.  Oa&Iey  [1811]  18  Ves.,  184,  Oh.,    451,    1    Ames,    501-2.    Stanlord 

1  Ames,  492.  v.  Murlstone  [1873]   9    Oh.,   116,    119 

'  Per    Lord     Hardwicke,    "  Every  (trespasser  threatening  to  eut  down 

common  trespass  is  not  a  foundation  trees).                                                        j 
for  an  injunction  Ih  this  court,  where  ' 
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the  tenant  of  the  land  ;  or  where  there  is  a  dispute  respecting 
the  boundaries  of  estates,  and  one  of  the  claimants  is  about  to 
cut  down  ornamental  trees  in  the  disputed  territory.'  "  In 
short,"  says  Judge  Story,  "  an  injunction  is  now  granted  in  all 
cases  of  timber,  coals,  ores,  and  quarries,  where  the  party  is 
a  mere  trespasser,  or  where  he  exceeds  the  limited  rights  with 
which  he  is  clothed,  upon  the  ground  that  the  acts  are,  or 
may  be,  an  irreparable  damage  to  the  particular  species  of 
property."^  A  trespass  may  be  under  colour  of  title,^  e.g.,  where 
contiguous  lands,  with  mines  underneath,  are  owned  by  different 
persons,  and  the  owner  of  the  one  so  works  his  mine  as  to 
extend  under  the  other's  mine  and  endanger  its  support*  Or, 
it  may  be  a  pure  trespass,  but  persistent,^  and  the  trespasser 
not  able  to  pay  damages.*  Or,  the  trespassers  may  be  many, 
and  there  naay  be  a  multiplicity  of  judicial  proceedings,  e.g.,  an 
owner  of  land,  who  has  already  obtained  a  declaration  from  the 
court  that  certain  villagers  have  no  right  of  way  over  his  land, 
may  be  persecuted  with  a  number  of  suits  by  other  villagers 
asserting  a  similar  right  of  way  and  alleging  an  obstruction 
of  the  same.'  These  are  all  cases  where  an  injunction  may 
properly  be  granted.  An  instructive  case  is  Goodson  v.  Bichard- 
son,^  where  the  defendant,  a  house-owner  at   Ramsgate,   being 

'  Per    Currier,    J.,     Echelkamp     v.  v.   Walker,  ibid,  172.     Cf.    Berkey    v. 

ilchrader    [1870]    45     Misso.,    505,    1  Berwhud  W   C.  M.  Co.  [1908]  16  L.  E. 

Ames,  511.    In  thiis  case,  plaintiff  had  A.,  N.  S.,  851   (removal  of  underlying 

purchased  and  lived    peaceably    for  coal). 

17  years  in  a  frame  building,  -which,  '  Lowndes    v.    Bettle,     supra.     Of. 

vipon  a  careful  survey,  was  found  to  Dlmrmadas  v,   AmulyaDhan  [1906]  33 

encroach  3  feet  on  defendant's  ground;-  Cal ,  119  (case  between  Hindu  father 

defendant   thereupon  commenced  to  and  son,  T)ayabhaga  law).  Cf.  Steoens 

have  3  ft.   sawed  off  from  one  end  of  v.  Stevens  [1908]  24  T.   L.  R.,  20. 

the  plaintiff's  tenement,  leaving  the  "  S.  R,  A.,   s.  54,   ill.(o) ;    Hodgson 

interior  exposed  and  wholly  unpro-  v.  Duce,  supra. 

teoted.     The  court  issued  a  perpetual  '  S.   R.  A.,  s.  54,  ill.   {p).  Cf.  Lord 

injunction  to  save  the  plaintiff's  do-  Tenham  v.  Herbert  [1742]  2   Atk.,  483, 

mioile  from  disturbance  and  substan-  1  Keener,  191  (bill  of  peace).  1   Pome- 

tial  destruction,  so  far  as  its  usefulness  roy.  Eq.  J.,  s.  248. 

as  a  place  of  residence  was  concerned.  °  [1874]  9  Ch.  Ap.,  221,  1  Ames,  502. 

^2  Story,  Eq.,  ss.  928-9.    Jethalal  An  American  case,  wliere  the  plaintiff's 

V.  Lalbhai    [1904]  28  Bom.,  298   (in-  estate  was  removed  by  the  excava- 

junction  sole  remedy,  where  building  tlon   of  a  tunnel  underneath,  is  Ri- 

on    or  overhanging  another's  land),  chords  v.  Dower  [1883]  64  Calif.,  62,  1 

Anantnaih  v.    Mackintosh,    [1871]    6  Ames,  517.  " It  disturbs  the  plaintiff 's 

B.L.R.,  571.  possession,"  said  Sharpstein,  J.,  "and, 

2  Of.  Allen  V.  Martin  [1875]  20  Bq.,  if  permitted  to  continue,  will  ripen 

462.  into  an   easement.     That  of  itself  is 

■*  S.  R.  A.,  s.  54,  ill.  (»•) :  Lonsdale  v.  sufficient  to  entitle  him  to  an  injnnc- 

Cimucw  [1799]  3  Bligh.,  16S  ;  Fletcher  tion." 
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dissatisfied  with  the  water  works  company,  proceeded  to  con- 
struct water  works  for  the  supply  of  his  houses  and  lay  the  pipes 
along  the  adjoining  highway,  of  a  half  of  which  the  plaintiff 
was  owner  in  fee.  "  Now,  the  ground  under  highway  could  be 
of  no  use  to  the  adjoining  owner,  and  could  not  be  damaged  by 
the  defendant's  pipes,  but,  as  the  defendant  invaded  his  property, 
he  had  a  right  to  restrain  him  from  doing  so.  It  was  a  valu- 
able property  for  which  he  had  a  right  to  obtain  payment.  An 
injunction  was  his  only  remedy,  and  action  at  law  would  have 
been  no  remedy  to  him.'"  The  use  of  an  under-ground  tramway 
has  accordingly  been  enjoined,^  so  also  the  sale  of  goods  on  the 
plaintiff's  land,^  and  an  interference  with  the  removal  by  him 
of  an  encroaching  bridge.*  The  levelling  of  private  family 
vaults  and  the  removal  of  the  tombstones  cannot  be  compen- 
sated for  in  money ,^  nor  apparently  an  obstruction  of  a  right  to 
take  a  certain  share  of  fees  and  offerings  tendered  in  a  Hindu 
temple  every  fourth  year,®  and  injunctions  have  been  issued 
in  restraint. 

To  throw  water  on  another  man's  land  against  his  will, 
especially  when  it  is  claimed  to  do  this  as  of  right,  amounts  to 
a  trespass.  The  nature  of  the  right  to  store  or  use  water  on 
a  party's  own  land  was  carefully  defined  in  West  Cumberland 
Iron  &  Steel  Co.  v.  Kenyon!'  Sic  utere  tuo  ut  alienum  non 
lozdas?  Government  have  the  right  to  distribute  the  water 
of  Government  channels  for  the  benefit  of  the  public,  but  not 
to  flood  a  man's  land  because,  in  its  opinion,  the  erection 
of  a  work  which  has  this  effect  is  desirable  in  connection 
with  the   general   distribution   of   water  for  the  public  benefit. 


'  Per  Jessel,  M.  R.,  Cooper  v. 
Orabtree  [1882]  20  Ch.  D.,  589,  1  Ames, 
506.  Lord  Selborne  saw  nothing 
unneighbourly  in  the  action  and  said  : 
"  I  cannot  look  upon  this  case  other- 
wise than  as  a  deliberate  and  un- 
lawful invasion  by  one  man  of  another 
man's  land  for  the  purpose  of  a  conti- 
nuing trespass,  which  is  in  law  a 
series  of  trespasses  from  time  to  time, 
to  the  gain  and  profit  of  the  tres- 
passer, without  the  consent  of  the 
owner  of  the  land  ;  and  it  appears  to 
me,  as  such,  to  be  a  proper  subject 
for  an  injunction.' ' 

2  Bowser  V.  McLean  [1860]  2  DeG. 
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statutory 
powers. 


V.   Brown  [1879]  48  L.  J., 

Lloyd  [1901] 

[1856]  22 


F.  J.,  415. 

3  Smith 
Ch.,  694. 

'  Campbell    Davys  v. 
2  Ch.,  518. 

'  Morland  v.  Richardson 
Eeav.,  596,  24  ibid,  33. 

"  Moro  Mahadeo  v.  Ajiant  Bhima/i 
[1896]  21  Bom.,  821. 

'  [1879]  11  Ch.  n.,  782.  C/.  Mc- 
Cartney V.  Londonderry  &  L,  8.  Ry  Co. 
[1904]  A.  C.  313  ;  Harington  v.  Derbi/ 
Corp.  [1905]  1  Ch.,  20B,  219. 

'  Broom,  Leg.  Max.,  281,  1  Beven, 
Negligence,  476,  sqq. 
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Where,  therefore,  with  the  object  of  reducing  the  flow  of 
water  into  a  tank  through  a  channel  and  for  the  protection 
of  the  tank,  Government  constructed  a  bye-wash  in  1882,  and 
no  negligence  was  shown  in  its  construction,  but  the  necessary- 
effect  of  the  bye-wash  was  to  cause  the  water  diverted  from  the 
channel  to  flood  the  land  of  a  ryotwari  tenant,  and  the  latter 
sued  for  a  mandatory  injunction  in  1900,  White,  C.  J.,  and  S. 
Ayyar,  J.,  decreed  the  claim  and  held  that,  even  if  Government 
had  been  empowered  by  statute  to  construct  the  bye- wash  in 
question,  it  would  be  for  Government  to  show  that  they  could 
not  exercise  their  statutory  powers  without  injuring  the  plain- 
tiff's lands." 
Waste.  The  jurisdiction  to  restrain  waste  does  not  seem  to  have 

been  ever  denied,  where  the  case  arose  between  a  life-tenant  and 
a  remainderman,  or  a  mortgagor  and  a  mortgagee,  or  a  lessor 
and  a  lessee,  or  two  co-tenants.'  Now,  waste  may  be  legal  or 
equitable,  i.e.,  such  as  may  be  imputed  to  fair  acts  of  ownership,^ 
or  extravagant,  mischievous  and  humoursome  ;■*  it  may  be  com- 
missive or  permissive,  that  is,  active  and  wilful,  or  due  to  neg- 
lect ;  it  may  be  destructive  or  ameliorating,  such  as  does  injury 
to  the  inheritance  or  improves  it.  But  the  waste,  to  be  of  any  sort 
of  effect  with  a  view  to  an  injunction,  must  be  a  waste  resulting 
in  substantial  damage  ;  a  court  of  equity  ought  not  to  interfere 
where  the  waste  is  ameliorating  or  trivial.^  "  As  to  repairs," 
said  Verney,  M.  R.,  "  the  court  never  interposes  in  case  of 
permissive  waste,  either  to  prohibit  or  to  give  satisfaction,  as  it 
does   in   case  of  wilful   waste.  "^     A   tenant  for  life  cannot  so 

>  Saiilearavadivelu  v.  Secy,  of  State  '  Vincent  v.   Spicer  [1856]  22  Beav., 

[1904]   28    Mad.,     72,    citing,    among  380. 

others,  Hammersmith  By.  Co.-v.  Brand  '  Abrahall  v.  Biibb  [1680]  Freem.   C. 

[1869]  4  H.  L.,  215  ;  Canadian  Pacific  C,  53,  1  Ames,  475  ;   Turner  v.  Wright 

By.  Co.  V.  Boy   [1902]  A.  C,  220,  230.  [1860]  2  DeG.  P.  &.  J.,  234,  1  Ames, 

Cf.  Muni.  Corp,  v.  Vasudeo   [1904]  6  476,  per  Campbell,  L.  0.,  "  equitable 

Bom.  L.  R.,  899.  waste  is  tliat  whicli  a  prudent  man 

'  Waste  is  "  a  tort  to  the  land,  com-  would  not  do  in  the  management  of 

mitted  by  a  person  in  possession  of  his  own  property." 

the    land,    alid    whose  possession  is  '  Doherty   v.  Allman  [1878]  3  A.  C. 

rightful,  against  a  person  who    has  709,  1  Ames,  464  ;  Mollinetix  v.  Powell 

neither  the  possession  nor  the  right  [1730]  3  P.  Wms„  268n,  1  Ames,  468. 

to  possession.    Hence  it  is  not  a  tres-  °  Lord  Castlemain    v.  Lord  Craven 

pass,  the  essence  of  which  is  always  a  [1733]  22  Viner,  523,  pi.  11,  1  Ames, 

wrongful  entry,  and  which  is  always  466.    In  the  absence  of  an  agreement 

an  injury  to  the  possession."  Langdell,  to    keep  the    premises    in  repair,   a 

Eg.  Jur.,  80-1  tenant  is  not  apparently  liable   for 
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deal  with  the  estate  as  to  render  it  less  valuable  for  tlie  remain- 
derman, when  his  interest  falls  into  possession.  He  cannot 
ordinarily  commit  even  legal  waste,  and  may  be  restrained  from 
cutting  timber,^  digging  for  gravel,  limestone,  or  the  like.^ 
Where  there  is  an  unconscientious  abuse  of  a  legal  right  or 
power,  a  court  is  clearly  bound  to  interfere  ;^  and  an  act  may  in 
some  sense  be  regarded  as  unconscientious,  if  it  be  contrary  to 
the  dictates  of  prudence  and  reason,  although  the  actor,  from 
his  peculiar  frame  of  mind,  does  the  act  without  any  malicious 
motive.*  Where  such  motive  is  present,  and  there  is  an  attempt 
at  wanton  destruction,  the  reason  for  granting  an  injunction  is 
even  stronger,  and  it  will  not  matter  if  the  wrong-doer  is  a 
tenant  in  fee  simple,  subject  to  an  executory  devise  over,*  or 
a  tenant  for  life  sans  waste. ^  An  infant  en  ventre  sa  mere  may, 
through  a  next  friend,  have  an  injunction,'  and  so  may  a 
trustee  to  preserve  contingent  remainders.^  In  India,  such 
questions  may  more  frequently  arise  between  a  Hindu  female 
heir  and  the  expectant  reversioner.  If  a  Hindu  widow,  e.g., 
in  possession  of  her  deceased  husband's  property,  commits 
destruction  of  the  property  without  any  sufficient  cause,  the 
reversioner  may  clearly   sue  for  an   injunction   to  restrain  her.^ 


permissive  waste,  Re  Cartright  [1889]  or  settles  it,  so  as  to  go  In   a   course 

41  Ch.  D.,  532.     Distinguish  Davis  v.  of   succession,  he  may  reasonably  be 

Vavis  [1888]  38  Ch.  D.,   499   (case  of  presumed  to  anticipate    that     those 

tenant  for  years),  and  see  Woodhouse  who  are  to  succeed  him  will  occupy 

V.  Walfter  [1880]  S  Q.  B.  n.,  404.     Nor  the    mansion-house;    and    it    cannot 

a  mortgagor  in  India ;  see  T.  P.  A.,  s.  66.  be  presumed  that  he  meant  it  to  be 

^  Garth  V.  Cotton  [1753]  2  Wh.  &  T.,  denuded  of  that  ornament  which  he 

8th.  ed.  992.  has   himself     enjoyed.      This    court, 

'  Elias  V.  Snowdon  Oo.,  [1879]  4  A.  C.  therefore,  in  such  a  case,  protects  the 

454.    "  The  court  ought,    in  general,  trees  against  tho  acts  of  the  tenant 

to  grant  an  injunction  against  tenant  for  life."     Of.  Downshire    v.   Sandys 

for    life   without    impeachment     for  [1801]  6  Ves.,  107.    Among  later  cases 

waste,  for  cutting  down  any  timber  in  which  the  cutting  of  ornamental 

not  full  grown  or  proper  for  building,  or  sheltering  trees  has  been  enjoined, 

or  anytihing,    the     doing     of   which  are  Bedoyere  v.  Nugent,  L.  R.,  25  Ir., 

might  be  a  spoil  or  prejudice  to  the  143  ;  Ashhy  v.  Hincks  [1888]  58  L.  T.. 

estate  for  the  future,"  Aston  v.  Aston,  557. 

[1749]  1  Ves.  Sr.,  264.  "  Per    Lord  Campbell,     Turner  v. 

'Baker  v.  Sebrig/it  [1879]  13  Ch.  D  ,  Wright,  supra. 

179,  1  Keener,  515.    In  MicJclethwait  '  Ibid. 

V.  Micklethivait,  [1857]    1  DeG,  &  J  ,  "  Vane  v.   Lord    Barnard   [1716]   2 

504,  524,   Turner,   L.  J.,  said:   "If  a  Vern.,  738,  1  Ames,  470. 

devisor  or  settlor  occupies  a  mansion-  '  Lutterel's  Case  [1670]  Prec.   Ch., 

house,    With     trees    planted    or  left  50  i  cited),  1  Ames,  468. 

standing  for  ornament  around  or  about  '  tSirch-Wolfe  v.  Birch  1187 0]  9  Eq., 

it,  or  keeps  such  a  mansion-house  in  683,  689. 

a  state  for  occupation,  and  devises  '  S.  R.  A.,  s.  54,  ill.  (m). 
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But  the  widow's  act  must  amount  to  spoliation  and  be  of 
a  gross  character.'  Where  such  a  widow  in  possession  of 
money  invested  in  stock  or  shares,  needlessly  and  impro- 
perly changed  the  investments,  thereby  exposing  the  capital 
to  depreciation  and  loss,  an  injunction  was  granted.^  An 
injunction  will  also  lie  against  a  mortgagor  in  possession 
to  stay  waste,  for  the  court  will  not  suffer  him  to  prejudice 
the  security.^  As  between  a  landlord  and  a  tenant,  the  former 
is  entitled  to  have  his  houses  and  lands  kept  in  an  unaltered 
estate,  and  wilful  waste  will  be  enjoined.*  As  between  tenants 
in  common,  waste,  destructive  to  the  estate,*  and  not  within 
the  usual  and  legitimate  exercise  of  enjoyment,^  will  be 
restrained.  So,  where  pending  a  bill  for  partition,  the  tenant 
in  common  in  possession  proceeded  to  strip  the  land  of  its 
timber,  Kent,  C,  considered  the  act  destructive  of  the  value 
of  the  estate  and  not  consistent  with  a  prudent  enjoyment 
by  the  real  owner,  and  granted  an  injunction.'  In  India, 
among  Hindus,  joint  tenants  or  co-parceners  predominate  over 
tenants  in  common,  and  they  clearly  have  a  right  to  prevent 
a  member  of  the  family  from,  say,  cutting  trees  growing  on  the 
family  property,  or  destroying  part  of  the  family  house  or  selling 
some  of  the  family  utensils.^     Where  a  Hindu  father  alienated 


'  HurrydassY.  Bungunmoney  [1851]  128.     Injunctions  were  refused  where 

Sev.,   657,  661 ;  Mayne,  H.  L,,  8th.  ed.  a   mine  was    worked  fairlv,    Job  v. 

s.  647,  p.  905.  Potton  [1875]  20  Bci.,  84,  and  plaintiff 

'^  Biirrydass   v.   Uppoornah   [1856]  6  was  not  excluded,  Mecord  y.  Oakland 

M.  I.  A.,  433.  Co.,  64  Calif.,  145  ;    Mohesh  v.  Naubat 

'  Osborne  v.   Usborne  [1740]   Dick.,  [1905]  32  Cal.,  837  ;  where  a  business 

75  ;  Brady  v.  Waldroii  [1816]  2  Johns,  begun  by  both  tenants  was  continued 

Ch.,  148,   1  Ames,  483.     As  to  what  is  by  one,  Russell  v.  Merchants  Bank,  47 

safHeient  security,  see  T.  P.  A.,  s.  66  ;  Minn.,  286  ;  and  where  fixtures  were 

King  v.  Smith  [1843]  2  Hare.  239,  243.  removed  from  a  disused  mill,  Dodd  v. 

As  to  the  liability  of  a   mortgagee   in  TTatson,  4  Jones,  Eq.,  48. 

possession,  see  T.  P.  A.,  s.  76.  '  Haioley  v.  Clowes  [1816]  2  Johns. 

'  Smyth  Y.Carter   [1853]   18  Beav.,  Ch.  122,  1  Ames,  485.  J'acobs  v.  Seward 

78  ;  but  see  Doherty  v.  Allman  [1878]  [1871]  5  H.  L.,  464  was  a  case  of  tres- 

3     A.  0.,    727.       Conway    v.    Fenton  pass   between  co-tenants.    In    Small- 

[1889]    40  Ch.     n.,    512  ;    Douglas     v.  man  v  Oiiions  [1792]  3  Bro.  C   C,  621, 

Wiggins,  1  Johns,  Ch.,  435.     Of,  Qirish  the     tenant   in    common  committing 

Ghandow.  Sirisft.  Das  [1904]  9  C.W.N.,  waste  was  insolvent. 

255.  «  S.  R.  A.,    s.  54,  ill.(n).     Compul- 

'  Hole  V.  Thomas  [1802]  7  Ves.,  589  sory  partition  may  hurt  more  than 

(sapling  cut  at  wrong  time) ;  Dougall  help,  but  if  co-parceners,  acting  bona 

V.   Foster,  4  Grant,  Ch.,   319   (soil  re-  fide  and  as  prudent  owners,  cannot 

moved    to    considerable    depth    and  agree  as  to  what  is   to  be  done  or 

sold)  ;    Goods   v.    Early,  95  Va.,  307  omitted,  partition  seems  to  be   the 

(building  materially  altered).  only  satisfactory    remedy.    "Should 

'  Twort  V.   Twort  [1809]   16    Ves.,  the  courts  interfere  in  such  cases 
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undivided  co-parcenary  property,  the  Madras  High  Court 
enjoined  him  from  transferring  more  than  his  share,  but 
refused  to  interfere  with  alienations  which  appeared  to  be 
within  this  share.^ 

A  nuisance  has  also  been  recognised  from  very  old  times  Nuisance, 
as  a  fitting  subject  for  injunctive  relief.^  "  I  take  it  to  be 
a  head  of  equity  to  interpose,  by  way  of  injunption,  when 
a  party  is  erecting  new  works  upon  an  old  possession,"  said 
Lord  Thurlow,^  and  where  the  complaint  was  not  of  a  public 
nuisance  simply,  but  of  the  same  being  attended  with  extreme 
probability  of  irreparable  injury  to  the  property  of  the  plaintiffs 
and  danger  to  their  existence,  on  such  a  case  clearly  estab- 
lished, Lord  Eldon  did  not  hesitate  to  say,  an  injunction  would 
be  granted/  A  modern  American  jadge  has  stated,  "The 
whole  extent  of  equitable  jurisdiction  is  the  protection  of  a 
person's  dwelling-house  or  home  against  nuisances  upon  other 
premises,  of  so  serious  a  character  as  to  render  his  life  therein 
uncomfortable."^  The  necessities  of  one  man's  business,  it 
has  been  said,  cannot  be  the  standard  of  another  man's  rights,^  * 
nor  will  it  matter  that  the  locality  invaded  or  the  person 
injured   is  humble  and   not   aristocratic'       Under   a   system 

and  as  to  such   matters,  they  might  inhabited  by  the  wealthy  and  luxuri- 

soon  have  to  manage  half  the  joint  ous,  is  a  proper  and  convenient  place 

estates    in    the    country."     Collett,  for  carrying  on  business  which  ren- 

5th.  ed.  388.  ders  the  dwellings  there  uucomfort- 

'  Kanukurty  v.  Vencataramdass,  4  able  to  the  owners  and  their  families 

Mad.  Jur.,  251.  by  offensive  smells,  smoke,  cinders,  or 

'  Of.     Osburne     v.    Barter     [1583]  Intolerable  noises,  even  if  the  inhabi- 

Choyce  Gas,  Ch.,  176,  1  Ames,  553.  tants   are   themselves    artisans,  who 

3  Weller  v.  Smeaton  [1784]   1  Bro.  C.  work  at  trades  occasioning  some  de- 

C,  572,  1  Ames,  555.  gree    of    noise,    smoke    and   cinders. 

■■  Crowder  v.  Tinkler  [1816]  19  Ves.,  Some  parts  of  a  town  may,  by  lapse  of 

617, 1  Ames.,  5-57.  time,  or  prescription,   by  the  continu- 

'  Per  Emery,  V.  C,  Cronin  y.  Bloe-  ance  of  a  number  of  factories  long 
mecke  [1899]  58  N.  J.  Eq.,  313,  1  Ames,  enough  to  have  a  right  as  against 
562  (annoyance  caused  by  base-ball  every  one,  be  so  dedicated  to  smells, 
playing  in  grounds  adjoining  plaintiff's  smoke,  noise,  and  dust  that  an  addi- 
enjoined).  Woodv.Gonway  Corpora-  tional  factory,  which  adds  a  little  to 
tiow  [1914]  2  Ch.,  47  (fumes  and  smoke  the  common  evil,  would  not  be  consi- 
causing  serious  permanent  injury  to  dered  at  law  a  nuisance,  or  be  res- 
plaintiff's  property) .  trained  in   equity."      Ross  v.   Butler 

°  Wheatley  v.  Chrisman,  24  Pa.,  302,  [1868]  4   C.  E.   Gr.,  302,  30b,  1  Keener, 

'  Per  Zabriskie,  0.,  "I  find  no  author-  802.    C/.  Tipping  v.  St.  Helen's    S.  Oo. 

ity  that    will    warrant    the  position  [1865]  1  Ch.  66 ;    Sturges  v.  Bridgman 

that  the  part  of  a  town  occupied  by  [1879]    11   Ch.    D.,    865.     Distinguish 

tradesmen  and    mechanics   for  resi-  Bliss  v.  Annaconda    Copper  Mg.    Co. 

deuces  and  carrying  on  their  trades  [1909]   167   Fed.   342  ; .  22  Harv.  L.  R., 

and  business,  and  which  conta,ins  no  596. 
elegant  or  costly  dwellings  and  is  not 
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of  constitutional  government,  nobody  has  a  right  to  take  an- 
other's property  for  his  private  purposes,  upon  making,  from, 
time  to  time,  such  compensation  as  a  court  of  law  may  award.^ 
Equitable  relief  is  awarded,  not  by  way  of  menace  eras  a  means 
of  compelling  the  payment  of  money,  but  that  the  defendant  may 
desist  from  an  unauthorised  use  of  the.  plaintiff's  property  and 
forbear  froni  any  further  interference  with  his  rights.^  Courts  of 
equity,  accordingly,  enjoin  the  making  of  noise^  or  the  pollution 
of  air  by  smoke,'' which  interferes  materially  and  unreasonably 
with  the  physical  comfort  of  the  occupier  of  a  neighbouring  house. 
They  do  not  allow  neighbours  to  be  annoyed  by  the  assembly 
of  crowds  of  disorderly  persons  upon  the  highways,  drawn  there 
by  entertainments  given  by  a  third  person  upon  his  own 
lands  for  pecuniary  profit.*  Brick-kilns,^  gas  manufactories,' 
hospitals  for  epidemic  diseases,'  pottery,^  or  bone  works,^" 
slaughter  houses,"  oil-wel Is, ^^  explosive  factories,'^  drains,"  fried 
fish-shop,^*  may  all  be  sources  of  nuisance.^^  Where  the  defend- 
ant had  successfully  resisted  municipal  control,  and  dis- 
charged into  an  ordinary  hutcha  drain  the  refuse  liquid  of  a 
shellac-factory,  to  the  great  discomfort  and  injury  oi  the 
plaintiff,  who  had  his  garden  close  by,  the  Calcutta  High 
Court  granted  exemplary  damages  and  an  injunction  for  the 
permanent  stoppage  of  the   nuisance."     The  working  of  large 

'  Bennessy  V.   Carmony,  [1892]  50  N.  C,  601. 

J.  Bq.,  616, 1  Ames,  579.  «  Metropolitan  Asylum  v.  Hill  [1881] 

■i  Henderson  v.  JV.  Y.C.  B.  Co.  [1879]  6  A.  0.,  196. 

78  N.  Y.,  423,   1  Keener,  627  ;   Galway  '  Ross  v.  Butler  [1868]   19  N.  J.  Bq., 

V.  Metropolitan  Eleo.  li.  Co.  [1891]  128  294,  1  Keener,   800   (interlocutory  in- 

N.  Y.,  132,  1  Ames,  603.  junction). 

'  S.  R.  A.,  s.  54.111.  (s)  ;  SoltaUY.  De  "•  Meigs  v.  Lister,   23   N.  J.,  Eq.,  196 

Held  [1851]  2  Sim.  N.  S.,  133,  1  Keener  (ditto). 

665  ;  Gaunt  v..  Fynney  [1872]  8  Cti.,  8,  "  Catlin  v.  Valentine,  9  Paige,  575 

12  ;  Christie  v.  Davey  [1893]  1  Ch.,  316  ;  (ditto). 

Bushmer  v.   Polsue  [1907]   A.  C,  121,  »  McGregor  v.    Camden,  47  W.  Va., 

affg.  [1906]  1  Cli.,  234.  193  (dittu). 

"S.  R.  A.,  s.  54,  ill.(t).   Shotts  Co.  v.  "  McMurray  v.   Cudwell    [1889]  6  T. 

Ivglis,  [1882]  7  A.  C,  518  ;   Fleming  v.  L.  R.,  183. 

Hislop  [1886]  11  A.  C,  686  ;  Atty.-Genl.  '-  Logombad  v.  Viiitliinatha  [t9l5]  30 

V.  Cole  [1900]  1  Ch.,  205.  I.  0.,  768. 

'  Walker  v.  Brewster  [1867]  5  Bq.,  »*  Adams  v.   Ursile,  [1913]  1  Ch.  229 

25,  1  Keener,  722 ;    Bellamy  v.  Wells  "  Injunctions    have     been     issued 

[1890J  60  L.  J.,  Oh.,  156,  1  Keener,  778,  against  houses  of  ill-fame  in  America, 

Cf.  Lyons  v.  Gullivei  [1914]  1  Ch.,  631.  Hamilton  v.  Whitridge,  11  Md.,    128, 1 

°  Pollock  V.  tester  [1853]   11  Hare,  Ames,  613n.;  Cran/ord  v.,  TyrreU  [1891] 

266,1   Keener,  722  (interlocutory  in-  128  N.  Y.,  341,  1.  Keener,  788. 

junction  issued).  '^'' Galstaun    v.     Doonia  Lai   [1905]' 

'  Broadbent    v.   Imperial    Gas    Co.  32  Cal.,  697 
[1857]  DeG.  M.  &  G.,  436,  alld.  7  'J.  L. 
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engines  at  a  station  for  supplying  electric  light  over  a  consider- 
able area  of  London,  which  damaged  an  adjoining  public  house  by 
making  it  less  comfortable,  injuring  its  structure,  and  decreasing 
its  value,  was  enjoined  in  the  leading  case  of  Shelf er  v. 
Gity  of  London  Electric  Lighting  Go}  Diversion,  obstruction, 
abstraction  and  pollution  of  running  water  have  all  formed 
subjects  of  equitable  interference.^  "  If  the  diversion  of 
water  ...  is  a  violation  of  the  right  of  the  plaintiffs,"  said  Story, 
J.,  "  and  may  permanently  injure  that  right,  and  become  by 
lapse  of  time  the  foundation  of  an  adverse  right  in  the  defendant, 
I  know  of  no  more  fit  case  for  the  interposition  of  a  court  of 
equity,  by  way  of  injunction,  to  restrain  the  defendants  from 
such  an  injurious  act."^  The  actual  damage  may  be  nominal; 
but,  where  there  is  an  injury  to  riparian  rights,  Mellish,  L.  J., 
thought  an  injunction  ought  to  issue,  upon  the  ground  of 
inconvenience  of  leaving  the  parties  to  repeated  and  successive 
actions  for  damages.*  Where  a  stream  was  polluted  by  the 
discharge  of  sewage  and  rendered  .unfit  for  domestic  purposes, 
though  the  plaintiff,  a  lower  riparian  owner,  had  not  as  yet  put 
the  water  to  such  a  use,  yet  her  right  to  the  stream  in  its 
natural  purity  was  affirmed  and  supported.^  One  riparian 
proprietor  cannot  under  any  circumstances  divert  and  consume 
the  entire  flow  of  a  stream  for  irrigation  purposes  to  the 
exclusion  of  lower  proprietors,  and  the  latter  •  may  claim  a 
mandatory  injunction  to  compel  the   restoration   of   the   water- 

^  [1895]  1  Ch.,  287,  the  lease-holder  own    land,  see    Moholal    v,    Jivkore 

and  the  reversioners  of  the  public  [1904]  28    Bom.,    472;    Bamanuja   v. 

house  brought    two    separate    suits,  Krishnaswami   [1907]    31    Mad,,    168, 

and  both    were    held    main'tainable.  Defendant     not       restrained     from 

Injunctions    against    nuisance    have  obstructing   plaintiff    in    raising  ,  a 

been  allowed  to  tenant  from  year  to  dam,   Venkatachalam   v.    Gaurivalaha 

j'ear,,  Inchbald  v.   Robinson  [1869]  4  [1904]  27  Mad.,  509.. 

.Ch.,  388,  and  tenant  from   week  to  '  Webb  v.  Portland    Oo,,    3    Sumn. 

week,  Jones   v.    Chappell    [1875]    20  190,    197.     Amsterdam    Knitting    Oo, 

Eq.,   539,    1    Keener,.  744.    As    to    a  V.  Dean  [1900]  162  N.  Y.,  278,  1  Ames, 

reversioner's  right,  see  also    Tucker  573. 

v,  Newman  [1839]  11  Ad.  &  B.,  40.  *  Clowes  v.  Staffordshire  Potteries  W. 

'Mengies  v.  Breadalbane  [1828]  3  Oo.  [1873]  8  Ch.,   125;  Pennington  v. 

Bligh.  N.S.,4U;Herronv,Bathmines  Brinsop    Go    [1877]    5    Ch,    D.,     769. 

Co.  [,1892]  A.  0.,  498;    Mclntyre  v.  Rama  v.  Subramunia,  [1908]  31  Mad., 

McQavin- [I8n]  A.  C,  268;  Baily  v.  171    (channel    blocked    up,    plaintiff 

Clark  [1902]  1  Ch.,   649;   Gardner  v.  granted       injunction,     though       no 

Tmstees  a/ A'eiobui'g?i[18l6J2  Johns,  express  finding  as  to  damage).     . 

Ch.,  162, 1  Keener,  654.  Cf.  Venkatagiri  '  Mann  v. ,  Willey.  [190O]    51  N.  Y. 

V.  Muddukrishna  [1904]  28  Mad.,  15.  A  p.,  169,  1  Ames,  572. 
As  to  retention  of  water   on   one's 
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course   to   its   natural  foriri,  and'also  a  permanent  injunction  to 

restrain  the  former  from  repeating  the  wrongful  act.^    Removal 

of  "the   support   of  land^   and   obstruction   of  highway   or  of 

navigation^   have  also  been  specifically  relieved  by  equity,  even 

,wh"ere  the  latter  constituted  a  public  nuisance.*    The  right   to 

obtain   an  injunction   to  restrain  a   public   nuisance  affecting 

the  health  of  the  community  seems  to  be  widely  recognised.* 

Disturbance  Akin  to  the  last   topic   is   that   of   the   disturbance  of  an 

of  easement.  .     '  .    „         t         -, 

easement.        ihe    mischief    relieved    against,    thought    Lord 

Hardwicke,   is  that  sort   of   material   injury   to  the   comfort  of 

the  existence   of   those   who   dwell   in  the  neighbouring  house, 

requiring'  the   application  of  a  power   to   prevent,  as   well  as 

remedy,  an  evil,  for  which  damages  more  or  less  would  be  given 

in  an  action  at  law.*    But  here,  too,  tlie  beneficent  jurisdiction  of 

equity  has   expanded,' so  that  an   American   judge   has   said: 

"  Injunction  is  uniformly  held  to  be  a  proper  remedy  to  protect 

against  an  interference- with  the  enjoyment  of  an  easement."^ 

Page   Wood,  V.  0.',  observed  :  1 "  It  cannot  safely  be  held   that 

this  court,  will  allow  parties  so  to  iexercise  rights  which  they  may 

have  in  their  soil  as  to  inflict  an  injury  on  their  neighbour  if, 

the  nejighbour  is  unwilling  to  take  any  compensation  ;  or  even 

though  he  be  willing  to  take  compensation,  if  he  is  not  ready 

to  suibmit  to  valuation  of  a  jury,  but  insists  on  his  own  right  to 

deterraine  what  the  value  of  his  property  is  ;  "'  and,  the  plaintiffs 

hating   pxoved   a  right   to  light   by   an  existing  window.  His 

'BalWmdra   v.    A'a/iban    [1906]      4  "  Fishntongers'    Co.    v.    East    India 

C.  L   a.,  370. .  Oo.  [1752]  1   Dick.,  163,  ap.  Attorney- 

'  BirmingMm  V.  Allen  [1877]  6  Ch.  Qenl.    v.  Nichol  [1809]   16  Ves.,  338, 

D.,  284.  1  Ames,  5S6. 

.    •Atty^-Oenhir.  Gr.  East.  Oo.  [1871]  '  Of.   per    Mellish,     L.    J.,    Leech 

6  Ch.,    572 ;     Atty.-Oenl.  v.  Brighton  v.    tSchweder    [1874]  9   Ch.  Ap.,  463, 

[1900]  ICh.,  276.    Vibtidapriyay.  Esitf  476.       See    also    Oolls  v.  Home  Ac. 

[laiuj    20  M.  L.  J.  R.,  879.      .  Store.t  [1904]  A.  C.  179,  193,  212. . 

.   'Attj/.-Ge/iI,  .   v..     Richards     [1759]  ^  Per    Oldham,    C.,      Kepiingef  v. 

2  Ans.,  603, 1  Ames,  615;   Atty.  OeiiL  Woolsey    (Neb.),      93    N.     W.,     1008. 

V.  Scott  [1904]  1   K  B.,  404.    He  Debs  The  American  practice    is  carefully 

[1895]'  158   D.  S.,  564,   was  a  case  of  analysed    in  Hart  v.  Leonard  [1886] 

stopping  the  mails!.  42  N.  J  Eq.,  416,  1  Ames,  549. 

,   ' Atty.-Oenl.  \.    Birmmgham  [1858]  'Here    plaintiffs,  before    suit,   had 

4    K.     &  ,    J.,    528;     Atty.-Qenl.     v.  been  willing    to  sell    their  comfort 

Manchester  [1898]  2  Ch.,    87 ;   Atty.-  and     ease     for    a    high     pecuniary 

Oenl.  V.  Hunter  [1826]  1  Dever.  Eq.,  reward,  but    that    fact,    the     Vice- 

12,    1   Ames,    821.     C.    P.  C,    s.    91.  Chancellor  thought,  did  not  preclude 

AduoeoteGeuemlv.  Ha/iismail  [1909];  them  from    urging    that    the  injury 

12  Bom.  L.  R.,  294,  was  irreparable. 
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Honour  continued,  "  I  think  they  are  clearly  entitled  to  retain  the' 

right  as  they  acquired  it,  without  being  compelled  to  make 

any  alteration  iu  their  house  to  enable  other  people  to  deal  with 

their  property."^      Without  substantial  interference  ther6,  is  no 

right  of  action,  it  has  been  more  recently  said,  and,  in  addition^ 

in  .order  to  obtain  an  injunction,  the  plaintiff ,  must  establish 

substantial   injury   suffered   or    threatened.^      He   must   show 

material  diminution  in  the   value, of  his  heritage,  or  material 

interference  with  his  physical  comfort.^    An  easement:  is  always 

connected  with  the  use  of  real  property,  and  any  obstruction 

of  it,,  other  than  temporary,  must  go  to  the  impairment  of, the 

use  of  the  plaintiff's   property.*      No    action  of  damages,   e.gi,, 

can  give  adequate  redress  to  a  party  who  is  hemrned  ir^,  sp  as  to 

have  no  passage  of  egress  frona  his  own  farm.^    Besides,  the  tort 

is  continuing.     Where  a  man  buys  land  subject  to  an  easementj 

or  grants  an   easement,   it   has   been   judicially  pointed   out, 

"he  cannot  appropriate  such  property  against  an  pwner's  wijl, 

and  say,  'I  will  compensate  him  in  damages.'     A  judgment  for 

damages  does  not  transfer  the  plaintiff's  property  in  the  way^ 

to  the  defendant,  as  would  a  j  udgment   in   trover   or  trespass 

for  taking   goods.      Nor   will   the  law   restore  the  enjoyment 

to  the  owner.     He   may   have   repeated   actions  for  damages, 

and  neither  gain  enjoyment  nor  lose   his   right   thereto.     The 

'De«tv.   Auction  Mart  Go.    [1866]  done."      Ai/nsley  v.  Glover  [1874]   18 

2Bct.i2.38,    246-7.    "It  is  the  duty  of  Eg..  544,  ,552,  citing  Back  v.   Staeey 

the  courts  to  protect    a  party  in  the  [1826]  2  C.  &  P.  446.    Eccles.  Comrs,  v. 

enjoyment    of  his  private  property,  Kino    [1880]  14  Ch.  D.,   213     Kine  v. 

not  to  license  a    trespass  upon  such  Jolly  [1907]  A-  C.,  1 ;  Higgins  v.  Betts 

property,  or  to  compel  the  owner  to  [1905]  i  Ch.,    210.  Ramanjulu  v.  Appai- 

exchange  the  same  for  other  property  ran  i  [I9llj  21  iVl.  L.  J.  R.,  813  ;    Arjan 

to    answer'    private     purposes      or  v.   Oanesh  [1913]   303  P.    L.  R.      Of. 

necessities."      Qregary  v.  Nelson,  41  Basements  Act,  ss.  33-5. 

Calif.,  278  (defendant  offered    plaintiff  °  Fram  i,lihapii,rii  v.  Pramfi  Edtitlji 

an  aqueduct  for  a  ditch.)  f  18Q5]   7   Bom.   L.  R.,  825.    injunction 

,'  Some.  &c.   Stores    v.  Oolls    [1902]  was  refused    in    Holland  v.    Worley 

1  Ch.,    302,    revd.  [1904]  A.   0.    179,  [1884]  26  Ch:.n.,    578;   Dhunibkoy  v. 

s.  n.  Coils  V.  Home  &c.  Htores.      This  Lisboa   [1888]  13  Bc|)B.;,  252  yGhansham 

was    a    ease     of    interference    with  v.    Morba  [1894]  Is    Bom.,  474;  but 

•  ancient  <UghtSj  the     rule  of  law  in;  granted  in  Kadarbhai   v.   BaUimbhai 

which.,  ha,a  be^en    thus    stated:    "In  [1889]  13  Bom.,  674.    ,  ,            .'_''.'' 

order  to  give  a  right  of  action,    and  ,   t  Koenig  y     OltyofWatert,own,iOi 

sustain  the  issue,    there  must  be  a  Wis.,  409  ;  Jorderson  v.  Sutton  <S^  (Jo, 

substantial- privation     of  light  snfa-  [1899]  2  Ch., 2 17.                    ,.       ,    -,'.. 

cient  to  render  ttie,  occupation  of    the  '  Per  Campbell,  J.,  Nye  v.  CJ,ar;fe„55 

house  uncomfortable,  ■  or  to  prevent  Mich.,  599.                           .   .         j;    ^ 

the.  plaintiff    from   carrying  on     his  "  The  dispute  in  the  case  was  .about 

accustomed  business  on  the    premises  a  right  of  way.                              ; 

as  beneficially  as  he  had    formerly  . .       , ; 
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law  does  not  offer  an  adequate  remedy.     He  is   entitled  to  a 
remedy  that  will  restore  him  to  enjoyment."^     Rights  o£  way, 
easements  of  light,^  and  air/   of  support,*  and  connected  with 
water,*  are  among  those  which  have  been  supported  and  enforced 
by  means  of  injunction. 

Property  rights,  whether  corporeal  or  incorporeal,  are 
governed  by  the  same  principles,  and  should  receive  equal 
protection.*  A  patent'  is  created  by  statute,  and  so  is  a  copy- 
right." It  is  settled,  said  Kent,  C,  "  that  an  injunction  is  the 
proper  remedy  to  secure  to  a  party  the  enjoyment  of  a  statute 
privilege,  of  which  he  is  in  the  actual  possession,  and  when 
his  legal  title  is  not  put  in  doubt.  The  equity  jurisdiction  in 
such  a  case  is  extremely  benign  and  salutary.  Without  it, 
the  party  would  be  exposed  to  constant  and  ruinous  litigation 
as  well  as  to  have  his  right  excessively  impaired  by  frauds  and 
evasion.""  Where  there  is  an  infringement  of  an  exclusive 
priviligge,^^  the   validity    of  this   privilege  being  established," 


•flacfee's  Appeal,  101  Pa.  St.,  245. 
It  is  this  class  of  cases,  in.  which  the 
prevention  of  multiplicity  of  suits  has 
been  recognised  as  a  ground  of  juris- 
diction, that,  in  Pomeroy's  opinion, 
marks  the  great  advance  of  modern 
law  over  the  doctrine  of  Lords  Hiird- 
wicke  and  Bldon  above  referred  to,  2 
Eq.  B.,  938. 

'  Thorpe  v.  Brumfltt  [1873]  8  Ch.  Ap., 
650,  1  Ames,  547 ;  Tucker  v.  Boicard 
{1880]  128  Mass.,  361,  1  Keener,  854: 
.  '  Yates  V.  Jack  [1866]  1  Oh.  Ap.,  295, 
1  Ames,  E41  ;  Martin  v.  Price  [1893]  1 
Ch.,  276,  1  Ames,  537  ;  Coils  v.  Home 
&c.  Stoves,  supra  ;  Anath  Nath  v.  Gu2s- 
tcmn  [1908]  12  C.  W.  N.,  519. 

"  Wilson  V.  Townend  [1860]  1  Dr.  & 
Sm.,  324,  1  Ames,  539  ;  Bass  v.  Gregory 
[1890]  25  Q.  B.  D.,  481 ;  Alden  v.  Lati' 
m&r  [1894]  2  Ch.,  437. 
"  PUillips  V.  Bordman,  4  Allen,  147. 
•  London  &c.  Co.  v.  Evans  [1892]  2 
Ch.  D.,  432  ;  Ivimey  v.  Stacker  [1866]  I 
Ch.  Ap.,  396, 

'  Public  easements,  as  rights  of 
common.  Hall  v.  Byron  [1877]  4  Ch. 
D.,  667,  may  be  so  protected  at  the 
instance  of  individuals  who  have 
suffered  special  injury.  Injunction  in 
support  of  an  irrevocable  license  was 
issued  in  Dodge  v.  Johnson,  67  N.  E., 
560.  See,  generally,  Gale,  Basements, 
9th.  ed.  524  sqq. 


'  Head  v.  Porter  [1895]  70  Fed.,  498, 
1  Ames,  649. 

°"It  is  a  mental  result. ..and  the 
machine,  process  or  product  is  but 
its  material  reflex  and  embodiment," 
Smith  V.  Nichols  [1875]  21  Wallape, 
112,  118.    Sei  Act  V  of  1888. 

"  Donaldson  v.  Beckett  [1774]  2  Bro. 
P.  C,  129.  Jeffreys  v.  Boosey,  [1854]  4 
H.  L.  C,  815.    See  Act  XX  of  1847.  ^ 

"  Croton  Turnpike  Road  Co.  v.  Ryder 
[1815]  1  Johns.  Ch.,  611,  1  Ames,  664 
(statutory  right  to  take  tolls  and  use 
turn-pike  road).  Monopolies  of  ferry 
(Lettou  V.  Gordon  [1866]  2  Eq.,  123), 
market  {Wilcox  v.  Steele  [1904]  1  Ch., 
212)  and  railway  {Raritan  Co.  v.  Delo- 
iuaj'6  Co.,  18  N.  J.,  Eq.,  546)  have  been 
similarly  protected. 

'*  As  to  infringement  of  patent,  see 
Terrell,  Patents,  Ch.  xvi  ;  of  copy- 
right, see  Copinger,  Copyright,  Ch. 
vi. 

"  Where,  e.g.,  the  patent  is  invalid, 
there  can  bo  no  injunction  to  restrain 
an  alleged  infringement,  S  R.  A.,  s.  54, 
ill.  (u)  ;  so,  where  the  work  pirated  is 
libellous  or  obscene,  or  pernicious, 
ibid,  ill  (uj  •,Walcot  v.  Walker,  [1802]  7 
Ves.,  1 ;  Southey  v.  Shertvood  {1817]  2 
Mer.,  435 ;  or,  where  the  trade-mark 
imitated,  was  not  honestly  used,  S.-  R. 
A.,  s.  54,  ill.  (lo). 
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an  injanction  is  a  matter  of  course/  and  no  question  of  actual 
damages  can  be  mooted.^  There  may  be  an  infringement  of 
a  patent  in  India,  by  importing  for  sale  or  even  experi- 
mental purposes^  there,  articles  manufactured  according  to  this 
patent  in  a  foreign  country  ;*  and  an  unfair  abridgement^  or  a 
servile  or  evasive  imitation*  of  the  plaintiff's  book  will  be  a 
violation  of  his  copyright.  There  is  property  in  a  trade- mark.  Trade-mark, 
too,  in  India ;'  and,  where  the  plaintiff  has  so  used  a  mark  or  '"  e-name. 
name  in  connection  with  his  goods  that  the  use  of  a  similar 
mark  or  name  by  the  defendant  is  likely  to  induce  intending 
purchasers  to  think  that  they  are  purchasing  the  plaintiff's 
goods  when  they  purchase  the  defendant's,  the  court  will 
interfere  in  favour  of  the  plaintiff.*  The  resemblance 
need   not   be   exact,^     nor     is   it     necessary    to   prove  actual 


^  Badische  v.  ietii?istein  [1885]  24  Ch. 
D.,  156.  Werner  Motors  v.  Qamage 
[1904]  1  Ch,,  264  (patent);  Hogg  v. 
Scott  [1874]  18  Eq.,  444,  1  Ames,  655, 
(•copyright) ;  Exchange  Co.  v.  Oregory 
[1896]  1  Q.  B.,  147. 

■^Tinsley  v.  Lacy  [1868]  1  H.  &  M., 
747 ;  Gobbett  v.  Woodward  [1874]  18 
.  Bq.,  444;  Wirt  v.  flicfts  {1891]  46  Fed., 
71, 1  Ames,  627. 

'United  Telephone  Oo.  v.  Sharpler 
[1885]  29  Ch.  D.,  164. 

'  Von  Meydon  v.  Neiistadt  [1880]  14 
Ch.  D.,  2B0.  A  patent  is  a  privilege 
granted  by  the  crown  not  against 
itself,  but  against  subjects,  Dixon 
V.  London  S.  A.  Co.  [1876]  1  A.  C. 
632. 

'Saiindersv.  Smith  [1838]  8  My.  & 
Cr„  711.  As  to  bona  fide  abridgment, 
see  iJoussoc  v.  Thacker  [1864]  1  Hyde, 
9,  23. 

"  Emerson  v.  Davies,  3  Story,  768 ; 
Macmillan  v.  Sttresh  Deb  [1890]  17 
Cal.,  962  ;  Oatigavishnu  v.  Moreshvar 
[1888]  13  Bom.,  358.  Qy  as  to  transla- 
tion, Abdurrahman  v.  Mahomed 
[1890]  14  Bom.,  586  ;  Macmillan  v.  M. 
Zakar  [1905]  14  Bom.,  537. .  See  Copin- 
ger.  Copyright,  5th.  ed.  156-8. 

'  S.  R.  A.,  s.  54,  expln.  Cf.  Ewing  v. 
Ohooneeloll  [1865]  Cor.  150.  There  is 
a  right  in  other  markets,  too,  where 
the  mark  has  not  yet  been  used,  La- 
veryne  v.  Cooper  [1884]  8  Mad.,  149. 
•■Trademark  '  is  defined  in  I.  P.  C,  s. 
478.  See  also  Merchandise  Marks  Act 
(IV  of  1889).  There  being  no  system  of 
registration  or  other  provision  for  a 


statutory  title,  however,  claimant  has 
to  establish  that  the  mark  has  acquir- 
ed a  reputation  in  connection  with 
goods  he  sells,  Jawala  v.  Munna  [1910] 
37  Cal.,  204  ;  B.  A.  Tqbacco  Co.  v.  Ma- 
boob  [1910]  7  I.  C,  279.  English  and 
American  authorities  doubt  the  exist- 
ence of  a  property  right,  farina  v. 
Silverlock  [1856J  6  DeG.  M.  &  G.,  214, 
217 ;  4  Pomeroy,  Eq.  J.,  s.  1354.  Kerly, 
Trade  Marks,  4,  483. 

*  Croft  V.  Day  [1843]  7  Beav.,  84 ; 
Singer  Mfg.  Co.  v.  Loog  [1881]  18  Ch. 
D.,  395,  [1«?2]  8  A.  C.,  32,  39 ;  Badische 
A.  S.  Fabrik  v.  Maneckji  [18  3]  1 7  Bom., 
584,  593  ;  lialH  v.  meming  [1878]  3  Cal., 
430;  Tayloi-  v.  yirasami  [1882]  6  Mad., 
110;  Barlow  v.  Oobindram  [1897]  24 
Cal.,  364  ;  Eiuing  v.  Grant  Smith 
[1884]  2  Hyde,  185.  Labels,  forms  of 
packages,  facings,  &c.,  too,  may  be 
protected  to  prevent  unfair  competi- 
tion. Coats  V.  Merrick  Thread  Co. 
[1893]  149  U.S.,  562.  As  to  'trade 
names,'  see  Walter  v.  Ashton  [1902] 
2  Ch.,  282  ;  Beddaway  v.  Schroder 
Smith  [1905]  9  C.  W.  N.,  281,  affg.,  8 
ibid,  151.  American  Waltham  Watch 
Co.  V.  U.S.  Watch  Co.  [1899]  178  Mass., 
85,  48  L.  R.  A.,  826 ;  Wotherspoon  v. 
Currie  [1871]  5  H.  L..  508.  A'oo?-oo- 
deen  v.  Sowden  [1904]  15  M.L.J.  R, 
45,  F.  B. ;  Fine  Cotton  S.D.  Assn.  v. 
Barwood  Cash  Co.  [1907]  76  L.J.  Ch„ 
670. 

'  "  It  is  sufficient  if  it  be  calculated 
to  deceive  the  unwary,  the  incau- 
tious or  the  ignorant  purchaser,'" 
Cauffman  v  Schulei:,    123   Fed.,    205. 
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damage  to  the  plaintifl:  ^  or  even  a  fraudulent  intents  in 
the  !j  defendant.^  Every  person  should  so  use  his  own 
property  as  not  to  injure  the  property  of  another;^  and  he  is 
held  to  be  accountable  for  the  natural  and  probable  result  of 
his  acts.*  Whatever  the  intent,  the  imposition  upon  the  public 
is  the  test  of  the  invasion  of  the  plaintiff's  right,  and  it  is  this 
wrong  which  the  courts  seek  to  prevent.^  A  man  may  have 
property  in  his  name  or  reputation,  and  one  who  seeks  to  profit 
himself  by  making  such  use  of  either  as  is  actually  fraudulent 
or  is  calculated  to  deceive,  is  likely  to  find  himself  in  court.^ 
A  publisher  who  advertised  for  sale  certain  poems  falsely  as- 
cribed to  Lord  Byron,  was  enjoined  from  publishing  them.'  So 
may  the  promoter  of  a  bubble  company  be  restrained  from 
publishing  without  authority,  and  consent  the  names  of  res- 
pectable persons  as  directors  and  trustees.* 
Literary  ^  right  of  property  analogous  to  a  copyright,  has   been   re- 

cognized and  protected  in  unpublished  writings,^,  etchings  and 
sketches."  The  writer  of  a  letter  retains  such  an  interest  in  it 
as  to  entitle  him  or  his  representative  to  an  injunction  against 
its  publication  by  the  recipient  or  his  representative,^^  though 

Reply  song,  v>'hether  a  colourable  iriii-  '  Pomeroy,  Eg.,  /i.,  ss.  578-9. 

tation?  Francis,  &o.\.  Feldmun[\9U]  '  Olurk  v.   Freeman  [ISiS]  11  Beav., 

2  Ch.,  728.  Even  where  parties  have  the  112,  in  so  far  as  it   purports  to  limit 

same  name,  care  should   be  taken  to  the  interference  of  the   court  to  mls- 

avoirl  misleading,  Millington  v.   Fox  chief  done  to  property,  can  hardly  be 

[18:^8]  3  My.  &  Cr.,338;  Singer  v.  Wilson  supported  after   the   Judicature  Act. 

[1873]3  A.  C,  376  :  KoyalBnfeinijPou)-  Quartz   Hill   Oon.  Min.   Co.   v.    Beall 

der  Co.  v.  Hoyal,  122  Sed,  337  ;  Duitlop  [1882]    20    Ch.  D.,  501 :  He    Riviere's 

Pneumatic  Tyre  Co.  v.  Dunlop  Motor  Trade  Mark  [1884] '26  Ch.,  D.,  48,  53. 

Co.  [1907]  76  L.  J.  P.  C,  102 ;  Merriam  C/.  S.  R.  A.,  s.  54,  ill.  {x). 

Co.\.  Ogiiuie,  [1908],  16  L.R.  A..iN.S.,  'Lord  Byron  v.  Johnston  [1816]  2 

549.  But  to  apply  same  name  to  pri-  Mer.,29. 

vate  property  may  not  be   a  wrong,  'South  v.  Webster  [1847]  10  Beav., 

Day  V.  Broumngg  [1879]  10  Ch.  D.,  294.,  56t;Di-iron    v.  H olden    [1869]  7    Eq., 

1  Bourne  v.   Hwan   &   Edgar  [1903]  488  ;  Walter  v  Ashton  [1902]  2  Ch.,  282 

1  Ch.,:211,  223..  "  The  very  life  of  a  '  Mucklin    v.    Richardson    [1758]  2 

trade-mark  depends  upon  the  promp-  .  Bro.  P.  C.,  138.    Representation  of  an 

titu4e  with  which  it  is  vindicated.  "  unpublished  player  musical  comppsi- 

Followed  in   Royal  Warrant  Holder's  tion,  may  tie  enjoined,  iW of Hs  v.  Kdit/ 

Association  v.  Edvard  D^ane  &  B?al  [Iti20]    1    J.  &  W.,    4'<1 ;   Tompkins  Y. 

Limited  [1912]  1  Ch.,  10,  injunction  to  Halleck,  138  Mass.,  32. 

restrainthe     unauthorised    user     of  ^'' Prince  Alb  rtx.  Strange  1\S49]IM. 

Royal  Arms.    Johnson  v.  Orr  Ewing  &  G.,  25,  2DeG.  &S.,  652.  The  nsurpa- 

[1883]  7  A.  C.^2lw.  Smidt  v.  Reddaway  tion  of  a  family  name  not  restraine4, 

[1905]  32  Cal.,  401.  Du  Boulay  v.  Du  Boulay  [1869]  L.  R.  2 

"  Ibid.  Graham  &  Co.  v.  Kerr  Dodds  P.  C,  430. 

&  Co.  [1869]  3  B.  L.R.,' Ap.  4.  ",S.  R.  A.,  s.    54,  ill.dj)  Lytton  v. 

'.HeuWein  v.  Adams,  125.,  Fed.,  782.  Devey  [1884]  54,  L.  J.  Ch.,  293  ;  Wolsom 

'Enterprise  Mfg.    Co.  v.  Landers,  ■  v.  Marsh,  2  Story,  100;  Oee  v.  Pfit- 

124  Fed,,  923,  afld.  131  Fed,, 240.  cJiard  [1.818]  2  Sw.,,402,,  1  Keener,  59 
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the  former  cannot  apparently  compel  tlie  latter  to  surrender 
the  letter.^  Where  a  professor  delivers  an  address,  pupils  may  ' 
take  notes  for  their  own  information,  but  not  publish  them  for 
-profit.^  Nor,  where  one  person  has  collected  news,  can  another 
appropriate  and  use  the  fruits  of  his  labour.*  And  in  one  case  a 
photographer  was  enjoined  from  exhibiting  and  selling,  in  the 
form  of  a  Christmas  card,  the  likeness  of  a  lady  photographed 
,l)y  him.* 

In  certain  parts  of  India  there  is  a  customary  right  of 
privacy;  and,  though,  strictly  speaking,  this  is  personal  and 
unconnected  with  property,  yet  it  may  have  to  be  protected  by 
enjoining  house-owners  from  making  such  constructions  as  are 
calcalated  to  place  adjoining  premises  occupied  by  pardanishin 
ladies  in  au  exposed  situation.^ 


temporary  injunction).  Publication 
of  Lord  Cliesterfielcl's  letters  to  his 
son,  Thompson  v.  Stanhope  [1774] 
Amb.,  737,  and  of  literary  letters 
written  by  poet  Pope,  Pope  v.  Curl 
[1741]  2Atk,  342,  was  enjoined.  The 
court  said  in  the  last  case,  "  at  most 
the  receiver  has  only  a  joint  proper- 
ty with  the  writer."  Philip  y.  Pennell 
[1907]  76  L.  J.  Oh.,  663. 

'  Bee  Wheatcroft  [1877]  6  Oh.  J).,  97. 
And  recipient  may  publish  the  letters 
in  self-defence,  Perceval  v.  Pftipps 
[1813]  2  V.  &  B.,  19.  See  also  Sopkinson 
V.  Burghley,  [1867]  2  Oh.,  447. 

'Abernethy  v.  Hutchinson  [1825] 
1  H.  &Tw.,  28  (temporary  injunction). 
Oaird  V.  Sime  [1887]  12  A.  0.,  326 ; 
Walter  V.  Lane,  [1900]  A.  0.  541. 
Where  persons  are  admitted,  as  pupils 
or  otherwise  to  hear  public  lectures, 
it  is  upon  the  implied  confidence  and 
contract  that  they  will  not  use  any 
means  to  injure  or  take  away  the  ex- 
clusive right  of  the  lecturer  in  his 
own  lectures,  whether  that  be  to 
publication  in  print  or  oral  delivery." 
VompMins  v.  Bailee,  133  Mass.,  32. 

'  Exchunge  Tel.  Co.  v.  Gregory 
[1896]!  Q.  B.  147;  Exchange  Co.  v. 
Qentral  News  [1897]  2  Ch.,  48. 

'.Pollard  V.  Pftotogi-ap/iic  Co.  [1888] 
40  Cb.  a,  345,  X  Keener,  76.  In  Ame- 
rica the  right  of  an  individual  not  to 
have  hjs  portrait  or  representation 
published  in  any  form,  without  his 
ppnsent,  hits  been  much  discussed, 
:!  Harv.  t.  Rev.,  193.  It  was  denied 
by  a  divided  court  in  Robertson  v. 
Rochester   Folding  Box  Co.  [1902]  59 
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L.  R.  A.,  478,  1  Scott,  178,  and  affirmed 
unanimously  in  Pavesich  v.  Neiv  Eng- 
land L.  I.  Co.  [1905]  50  S.  E.,  68, 1 
Scott,  194,  and  in  Edison  v.  Ed'Son 
Polyform  Mfg.  Co.  [1907]  67  Atl.,  392  ; 
Pecfc  V.  Tribune  Co.,  [1909]  214  D.  S.,  185 
(publication  of  portrait  for  advertise- 
ment, libel).  Contra,  Corelli  v.  Wall 
[1906]  22  T.  L.  R.,  532.  Gray,  J.,  dissen- 
ting ;n  th  e  first  case,  said:  "  The  right 
of  privacy,  or  the  right  of  the 
individual  to  be  let  alone,  is  a  per- 
sonal right,  which  is  not  without 
judicial  recognition.  It  is  the  com- 
plement of  the  right  to  the  im- 
munity of  one's  person.  The  indi- 
vidual has  always  been  entitled  to  be 
protected  in.  the  exclusive  use  and 
enjoyment  of  that  which  is  his  own  ... 
The  principle  is  fundamental  and 
essential  in  organised  society  that 
every  one,  in  exercising  a  personal 
right  and  in  the  use  of  his  property, 
shall  respect  the  right  of  others... 
I  think  that  the  plaintiff  has  the  same 
property  in  the  right  to  be  protected 
•against  the  use  of  her  face  for  defend- 
ant's commercial  purposes,  as  she 
would  have  if  they  were  publishing 
her  literary  compositions.  The  righr 
would  be  conceded  if  she  had  sat  for 
her  photograph,  but,  if  her  face  ot 
her  portraitur.!  has  a  value  the  value 
is  hers  exclusively  until  the  use  be 
granted  away  to  the  pnblie."0/.  Schuy- 
ler v.  Curtis  [1892]  64  Hun.,  594,  1 
Keener,  95  (statue).  1  Cooley  Tortu,  360 
sqq.;  1  Street,  Legal  Liubility,  3l8sqq. 

'  Gokal  Y.  Budho  [1888]  10  All.,  358 
(collects  previous    cases) ;    Abdul  v. 


648  SPECIFIC  RELIEF. 

nivulging  A  trade   secret   is  a  property,  and  a  breach  of  confidence 

■  resulting  in  the  divulging  of  such  secret,  may  cause  irreparable 
loss  to  the  plaintifE  and  be  enjoined.'  So  may  a  breach  of  good 
faith  on  the  part  of  a  solicitor,  who  was  previously  another  soli- 
citor's clerk,  and  now  is  appearing  for  parties  against  whom 
his  former  master  was  employed.^ 

Tort  need  '^^^  *°^'''  ^^  order  to  attract  equitable  relief,  need  not  violate 

not  be  in        a  right  of  property.   In  a  case  otherwise  proper,  e.g.,  the  making 
respect  of  „  ..,,,, 

property.        01   detamatory   statements,  may   be  enjoined,   even  though  the 

publication  may  be  shown  not  to  be  injurious  to  the  plaintiff's 
property.^  Injunctions  have  been  granted  in  England  against 
marrying  infant  wards  of  court,  and  even  parents  have  been 
restrained  in  the  matter  of  the  custody  and  education  of  their 
children.*  The  lAain  consideration  with  the  court  is  the  wel- 
fare, moral,  religious  and  physical,  of  the  infant,  and  ties  of 
affection  are  not  disregarded.^  An  Indian  Court  can  try  and 
give  damages  in  respect  of  all  kinds  of  torts  ;  there  is  no  reason 
therefore  why,  if  it  thinks  fit,  it  should  not  grant  preventive 
relief  by  way  of  injunction  in  any  case  of  civil  injury  which 
it   has   jurisdiction  to  redress.^       Where    the    alleged  wrong 

Emile  [1893]  16  All,,  69;   Kundan  v.  state  of  customer's  account.) 

Bidhi  Chund  [1906]  29  All.,  64  ;  Abdul  v.  "  S.  R.   A.,  s.  55,  ill.(e),  (/).    English 

BfeagiooB  [1907]  ibid,  582.  Contra,  Azuf  courts  formerly    did  not  (Prudential 

V.  Ameej-ubibi  [1894J 18  Mad.,  163  ;   Sri  Assurance  Co.  v.   Knott  [1874]   10  Ch. 

Narain  v.  Jodoo  [1900]  5  0.  W.  ??.,  147.  Ap.,  142,  1  Keener,  53);  and   American 

'S.  R.  A.,  s.  54,  ill.  (z);  Morrison  v.  courts  even  now  do  not  {Raymond  v. 
Moat  [1851]  9  Hare,  341;  Yovatt  v.  Russell,  143  Mass.,  295)  restrain  a 
Winyard  [1820]  J.  &  W.,  394.  "  One  publication,  merely  because  it  is  libel- 
who  invents  or  discovers  and  keeps  ous.  The  Judicature  Acts  have  al- 
seoret  a  process  of  manufacture,  whe-  te red  the  English  practice,  OoUard  v. 
ther  patentable  or  not,  has  a  property  Marshall  [1892]  1  Ch.,  671 ;  Monson  v. 
therein,  which  this  court  will  protect  Tussauds  [1884]  1  Q.  B.,  671,  690,  698. 
against  one  who,  in  violation  of  con-  Odgers,  Lib^I,  Ch.  XIV;  Bower,  De- 
tract and  breach  of  confidence,  under-  famation,  196-8.  As  to  a  trade  libel, 
takes  to  apply  it  to  his  own  use  or  to  see  Liverpool  &c  Asscn,  v.  Smith 
disclose  it  to  a  third  person."  Solo-  [1888]  37  Ch.  D.,  170. 
mow  v.  Herts  [1885]  40  N.  J.  Bq.,  400,  ■"  Smith  v.  Smith  [174.5]  3  Atk.,  304, 
1  Ames,  129.  Secret  medicines  are  307  ;  Shelley  v.  Westbrooke  [1817]  Jac, 
not  always  protected,  Williams  v.  26m.  ;  Kerr,  In'.,  5th.  ed.  633-5. 
WiJhoms  [1817]  3  Mer.,  157.  But  see  'Be  McGraith  [1893]  1  Ch.,  143, 
Leather  Co.  v.  Lorsont  [1870]  9  Eq.,  148;  Everseley,  Dom.  Bel.,  513,  514. 
345.  Cf.  Tipping  v.  Vlarke  [1843]  2  °  Cf.  Srinivasa  v.  Timvengada 
Hare,  383.  Distinguish  James  v.  James  [1888]  11  Mad.,  450  ;  Mohadin  v.  Shiv- 
[1872]  13  Eq.,  421.  lingappa  [1899]  23  Bom,,  668  ;    Ohap- 

'Brichene  v.  Tliorp  [1821]  Jac,  300.  sey  v.  J ethabhai  [1907]  9  Bom.  L.  R., 

Cf.  Melloi-  V.  Thompson,  [1885]  31  Ch.  569.    Woodroffe,   In/.,    541.    Soma   v. 

D.,  55  (motion  heard  in  camera  to  pre-  Thiruvenkatachariar  {1912]  15    I.    C, 

serve  secret) ;  Hardy  v,  Veasey  [1868]  409    (precedence  in    distribution    of 

J!Bx.,  107  (case  of  banker  disclosing  honours  in  temple). 
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is  not  oiie  of  which  the  municipal  courts  take  cognisance,  it  is 
clear,  however,  that  there  will  be  no  right  to  sue  even  for  an 
injunction.'  Where,  e.g.,  the  plaintiffs,  who  were  Mahomedans, 
wished  to  prevent  the  defendants,  who  were  also  Mahomedans, 
from  performing  a  service,  called  kutbah,  in  their  own  private 
mosque  on  Fridays,  not  on  the  ground  of  any  disturbance  or 
illegal  annoyance  to  the  rest  of  the  community  or  any  infringe- 
ment of  the  rights  of  their  co-worshippers,  but  because  the 
practice  was  alleged  to  be  contrary  to  the  Mahomedan 
religion,  the  Madras  High  Court  held  that  the  plaint  disclosed 
no  cause  of  action.^ 

The  growing  conflict  between  capital  and  labour  has  brought    Conflict 
into  existence  combinations  and  trades-unions  and  nas  resulted    labour  and 
in  the  strike,'  the  boycott,*  and  in   picketing.^      A   large  body    "^P'**  • 
of  cases,   especially   in   America,  has  arisen  out  of  interference 
by  third  persons   with   the   rights  of  employers   and   the   em- 
ployed.®     The   question,   however,   is  generally  one  of  the  sub^ 
stantive  law  of  torts,  viz.,  is  the  act  complained  of  an  actionable 
wrong?  Where   it   is,    the   right   to   an   injunction  cannot   be 
denied  ;  and   when   such  cases  arise  in  India — and  they  may  in 
the  not  very  distant  future, — I  am   sure   that   the   wrong-doer 
will  find   that  the  arm   of  the  law  here,  too,  is   long  enough  to 
reach  him. 

Courts  of  equity  have  deliberately  abstained  from  fixing 
any  definite  bounds  as  regards  the  wrongs  and  abuses  which 
they  will  and  will  not  restrain  by  injunction.  The  objection, 
therefore,  that  the  use  of  an  injunction  for  the  particular  purpose 
for  which  it  is  sought  is  novel,  can  scarcely  be  fatal  in  any 
case.'  "The  traditional  limits  of  proceedings  in  equity,"  says 
Holmes,  J.,  "  have  not  embraced  a  remedy  for  political 
wrongs  "f  but  the  Supreme  Court  of  Colorado  has  held  that  the 


Political 
wrongs. 


'  Mohammad  v.  A  son  Mohidin 
[1907]  17  M.  L.  J.  R.,  421  ;  Barsati 
V.  Chamn(  [1907]  4  A.  L.  J.  R.,  715; 
Madhusudan  y.  Madhav  [1908]  11 
Bom.  h.  R.,  58. 

^  Maine  Moilar  v.  Islam  Amanath 
[1891]  15  Mad.,  355;  Gadigeya  v.  Basaya 
[1910]  34  Bom.,  455  (caste  question). 

•  B)eynolds  v.  Davis  [1908]  17  L.  R. 
A.,  N.  S.,  162. 

82 


"  Lindsay    v.   Montana    Federation 
[1901]  18  ibid,  707. 

"  Jones  V.    Winkle  O.&.  M.   Works, 
17  ibid,  848. 

'  See  art.,  28  Amer.  Law  Rev.,  47 
(Hodge).     2    Pomeroy,    Eq.     R.,     ch. 

xxviii. 

'  Spelling,  Inj.,117. 
^  Giles  V.   Han-is   [1903] .  189  U.  S., 
475,  486. 
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Smith  V. 
Smith. 


state  can  enjoin  election  officials  from  committing  illegal 
and  fraudulent  acts  in  the  matter  of  a  forthcoming  state 
election.' 

A  word   now   about  perpetual  mandatory  injunctions.     It 
may  be  impossible  in  some  cases  to  restore  the  status  quo,  unless 
the  wrong-doer  is  made  to  undo  the  wrong  which  he  has  com- 
mitted.    To   prevent   the   breach  of  an  obligation,  therefore,  a 
co^^rt  of  equity  may  find  it  necessary  to  compel  the  performance 
of  certain  acts ;  and  if  they  are  such  as  the  court   is   capable   of 
enforcing,  it  may,   in   its  discretion,  enjoin  the  performance  of 
these  acts  by  the  defendant.^     Such   mandatory   relief  may   be 
proper  in  many  cases  of  wilful  waste,  as  of  trespass  to  property ; 
and  where  there  is  an   actual  existing  nuisance^  or  disturbance 
of  a  right  of  easenjent,  the  wrong  can  seldom  be  redressed  by  a 
purely  restrictive  injunction.     Now,   the   history  of  mandatory 
injunctions,   said  one  of   the  greatest  Masters  of   the  Rolls  in 
England,  "  is  a  curious  one.     At  one  time  it  was  supposed  that  the 
court  would  not  issue  mandatory  injunctions  at  all.     At  a  more 
recent  period,   in   cases   of  nuisance,  a  mandatory   injunction 
was  granted  under  the  form  of  restraining  the  defendant  from 
continuing  the  nuisance.     The  court  seems  to  have  thought  that 
there  was  some   wonderful   virtue  in  that  form,   and  that   extra 
caution  was  to  be  exercised  in  granting  it.     To  that  proposition 
I  can  by  no   means   assent.     Every   injunction   requires  to    be 
granted   with   care  and   caution ;   and  I   do   not  know  what   is 
meant  by  extraordinary  caution.     Every  judge  ought  to  exercise 
care  ;  and  it  is  not  more  needed  in  one  case  than  in  another.     In 
looking  at  the  reason  of  the  thing,  there  is  not  any   pretence  for 
such  a  distinction  as  was   supposed  to   exist  between   this  and 
other   forms   of  injunctions.     If  a  man   is   graduallj'  fouling  a 
stream   with  sewage,   the  court  never  has  any   hesitation  in  en- 
joining him.     What  difference  could  it  make  if,  instead  of  fouling 


1  Miller  v.  Tool,  86  Pac.  R.,  224  ; 
20  Harv.  L.  R.,  158. 

»  S.  R.  A.,  s.  55. 

3  In  this  case,  it  may  be  questioned, 
however,  if  a  mandatory  injunction, 
issued  after  trial,  is  in  fact  other  than 
an  ordinary  decree  for  abatement,  4 
Pomeroy,    Eg.   J.,    s.  1359.    But  no 


mandatory  injunction  against  a  pri- 
vate individual  for  a  mere  nuisance 
in  law  will  be  granted,  except  where 
it  has  been  created  and  persisted  in, 
in  defiance  of  local  authority,  whieli 
has  not  sufBeient  power  to  enforce 
compliance  with  law,  Adv.-Genl.  v. 
/small  [1910]  12  Bom.  L.  R.  274. 
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it  day  by  day,  he  stopped  it  altogether  ?     In  granting  a  manda- 
tory injunction,   the   court   did  not  mean  that  the  man   injured 
could  not  be  compensated  by  damages,  but  that  the  case  was 
one  in  which  it  was  difficult  to  assess  damages,  and  in  which,  if  it 
were  not  granted,  the  defendant  would  be  allowed  practically  to 
deprive   the   plaintiff   of  the  enjoyment   of  his  property,  if  he 
would  give  him  a  price  for  it.     Where,  therefore,  money   could 
not  adequately  reinstate  the  person  injured,  the  court  said,  as  in 
cases  of  specific   performance,  "  we  will  put  you   in   the   same 
position   as   before   the   injury   was    done."     When   once    the 
principle  was  established,  why   should  it   make  any  difference 
that  the  wrong-doer  had  done  the  wrong,  or  practically  done   it 
before  the  bill   was  filed  ?    It  could  make  no  difference   where 
the 'plaintiff's  right  remained  and  had  not  been  lost  by  delay   or 
acquiescence.'"^ 

Let  us  now  look  at  some  concrete  instances.  The  case  Disturbance 
before  Sir  G.  Jessel  was  one  of  an  interference  with  the  access  of  o*  easement, 
light  and  air  to  the  house  which  the  plaintiff  owned  and  occu- 
pied. The  defendant  had  built  up  to  the  height  of  28  feet 
8  inches,  exactly  opposite  to  some  of  the  plaintiff's  windows,  a 
wall  which  originally  was  only  9  feet  high,  with  the  result  that 
one  of  the  plaintiff's  rooms,  used  as  a  workshop,  had  been 
rendered  useless  for  that  purpose,  and  the  others  could  scarcely 
be  used  except  by  gas-light,  and  the  plaintiff  and  his  family  had 
been  injured  in  health.  The  learned  judge  said,  "  The  injury 
was  most  serious  to  the  plaintiff,  and  he  could  not  be  compen- 
sated without  the  defendant  buying  the  house,  while,  as  regards 
the  defendant,  I  am  not  satisfied  that  any  considerable  sum  has 

been  laid   out  upon  his   buildings I  think  I  have  no   right 

to  say  that  the  plaintiff  is  to  give  up  the  house  and  take 
pecuniary  compensation  for  it,  becaiise  it  is  more  convenient 
for  the  defendant."  A  mandatory  injunction  for  the  removal 
of  the  new  wall  was  granted.^  This  is  a  typical  case  of  an 
interference  with  an  easement. 

'Smithy.  SmitJi  [1875]  20  Eq.,  500,  injury  caused  to  the  plaintiif's   estate 

1  Ames,  543.    Cf.  Lakshmi  Sarain  v.  by  the  defendant's  ■wrongful  act  be- 

Tara  [1004]  8  C.  W.  N.,  710,  712-3.  ing  substantial,  a  court  of  equity  will 

-  hmith  V.   Smith,   snpra.  Cf.  S.  R.  not  allow  the  wrong-doer  to  compel 

A.,  s. 55, ill,  (a)  Per  Gray,  C.  J,    "The  innocent  persons  to  sell  their  right 
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Nuisance. 


Patent, 
copyright. 


Waste. 


A  nuisance  may  arise  from  some  construction,  say,  a 
projecting  eave,^  or  a  sewer,^  or  of  horse  stables^  or  an  obs- 
truction placed  along  a  highway,*  or  a  dam  across  a  stream,* 
which  clearly  cannot  be  abated  by  enjoining  mere  passivity 
upon  the  wrong-doer.  Overhanging  branches  or  extending 
roots  of  trees  may  cause  a  nuisance  against  which  a  merely 
restraining  injunction  will  not  be  a  workable  remedy.^  And 
if  a  copyright  or  trademark  has  been  pirated  or  a  patent 
infringed,  it  will  generally  be  necessary  for  the  protection  of 
the  plaintiff  that  the  product  of  such  piracy  or  infringement 
should  be  surrendered  or  destroyed.'  So,  in  a  case  of  waste, 
the  wrong-doer  may  be  compelled  to  undo  his  devastation. 
Such  was  the  case  of  Vane  v.  Lo7'd  Barnard,^  where  the 
defendant,  who  had,  on  the  marriage  of  the  plaintiff,  his  eldest 
son,  settled  Raby  Castle  on  himself  for  life,  without  impeach- 
ment of  waste,  and  remainder  to  his  son  for  life,  in  a  fit  of  dis- 
pleasure against  this  son,  got  two  hundred  workmen  together, 
and  of  a  sudden,  in  a  few  days,  stript  the  castle  of  the  lead, 
iron,  glass  doors,  and  boards,  etc.,  to  the  value  of  £3,000. 
Lord  Cowper,  C,  decreed  that  the  castle  should  be  repaired 
and   put  to  the  same   condition  it  was  in,  at  the   expense  and 


at  a  valuation,  but  will  compel  him 
to  restore  the  premises,  asnearly  as 
may  be,  to  their  originaL  condition." 
Tttcker  V.  Howard  [1880]  128  Mass., 
861,  1  Ames,  549.  A  plaintiff  cannot  be 
asked  to  give  up  his  ancient  lights, 
because  the  defendant  is  vpilling  to 
provide  fresh  lights  for  him  in  an- 
other way,  Mufhukrishna  v.  Somalinga 
[1911]  21  M.  L.J.  R.,  742.  Cf.  Krehl  v. 
Biirrell  [1878]  7  Ch.  D.,  551,  1  Keener, 
850  ;■  11  Ch.  n.,  146.  Recent  Indian 
cases,  where  interference  with"  light 
and  air  has  been  prevented  by  man- 
datory injunctions,  are  Yaro  v.  Sana 
Undh  [1896]  19  AH.,  259  ;  Chotalal  v. 
Lallubhai  [19a4J  29  Bom.,  157  ;  Ander- 
son V.  Eardut  [1905]  9  C.  W.  N., 
543  ;  Framji  Shapurji  v.  Framji 
Edulji  [1904]  7  Bom.  L.  R.,  73,  352, 
825;  Ramanjulu  v.  Apparanji  [1911] 
21  M.  L.  J.  R.,  313. 

1  S.  R.  A.,  s.  55,  ill.  (b). 

'  Rand  Co.  v.  Burlington  [1904] 
97  N.  W.  R.,  1096t(lowa);  Pyari  v. 
Raja  [1911]  11  I.  C,  45  (privy).  In 
Sellors  V.  Itocal  Board  [1885]  14  Q.  B. 


D,,  928,  a  public  urinal,  which  was  a 
nuisance  to  a  private  house,  was 
directed  to  be  removed. 

'  Bai  Bhicaiji  v.  Perojshah  [1915] 
17  Bom.  L.  R.  1040. 

'  Turpin  v.  Dennis,  139  111.  274 
Distinguish  Attij.-Oenl.  v  Ely  [1868]  6 
Eq.,  106.  Cf.  Newmarch  v.  Brandling 
[1818]  3  Sw.,  99  ;  Spencer  v.  London 
&  B.  R.  Co.  [1836]  8  Sim.,  193. 

'  Rothery  v.  N.  Y.  Rubber  Co.  [1882] 
90  N.  Y.,  30,  1  Ames,  567;  Cf.  Jairam 
V.  Babaji,  [1905]  1  N.  L.  R.,  184  ;  Raja 
of  Venkatagiri  v.  Muddti  Krishna, 
[1904]  28  Mad.,  15. 

°  Lakshmi  Narain  v.  Tara  Prosanna 
[1904]  31  Cal.,  944. 

'  S.  R.  A.,  s.  55  ill  (g)  Warne  v. 
Seebohm  [1888]  39  Ch.  n.,  73  ;  Isaacs 
V.  Fiddleman  [1880]  42  L.  T.,  395; 
Bettsv.De  Vitre[1865]  34  L.  J.  Ch., 
2S9,  291.  Letters  and  compromising 
communications,  the  publication  of 
which  may  be  enjoined,  may  also  be 
required  to  be  destroyed  or  given 
up,  S.  R.  A.,  s.  55,  ills,  (c),  (d),  (g). 

'  [1716]  2  Vern.,  788,  1  Ames,  470. 
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charge  of  Lord  Barnard.^  Similarly,  as  a  general  rule,  "  where  Trespass, 
a  defendant  has  gone  on  without  right  and  without  excuse  iii 
an  attempt  to  appropriate  the  plaintiff's  property,  or  to  in- 
terfere with  his  rights,  and  has  changed  the  condition  of  his 
real  estate,  he  is  compelled  to  undo,  so  far  as  possible,  what  he 
has  wrongfully  done  affecting  the  plaintiff,  and  to  pay  the 
damages.  In  such  a  case,  the  plaintiff  is  not  compelled  to  part 
with  his  property  at  a  valuation,  even  though  it  would  be  much 
cheaper  for  the  defendant  to  pay  the  damages  in  money  than 
to  restore  the  property... One  who  has  gone  on  wrongfully  in  a 
wilful  invasion  of  the  plaintiff's  right  in  real  estate  has  no 
equity  to  set  up  against  the  plaintiff's  claim  to  have  his  pro- 
perty restored  to  him  as  it  was  before  the  wrong  was  done."' 
Where  two  railway  companies  were  rivals  in  traffic,  and  the 
defendants,  with  the  object  of  diverting  that  traffic  and  in- 
ducing persons  to  travel  on  their  line  of  railway,  erected  a 
strong  stockade  upon  a  foot-path  used  by  passengers  on  the 
plaintiff's  railway,  Page  Wood,  V.  C,  said  there  was  trespass 
and  irremediable  damage  which  the  court  would  interfere  to 
prevent,  the  diversion  of  the  traffic  being  a  sort  of  damage 
which  could  not  be  measured.^  So,  where  in  abuse  of  a  license, 
the  defendant  piled  huge  quantities  of  rock  upon  some  un- 
occupied lots  of  the  plaintiff  and,  in  spite  of  repeated  demands, 
neglected  to  remove  them,  the  New  York  Court  of  Appeals 
held  that  the  plaintiff's  remedy  was  not  to  remove  the  stone 
and  then  sue  the   defendant  for   the   recoveiy   of  the   expense 

*  Cf.  Bolt  V.  Lord  Somerville  [17.S7]  is  entitled  to   recover  the  land  with 

2  Bq.  C.  Abr.,  759,  1  Ames,  471.  the  building  on  it,   unless  there  are 

.  'Per  Knowlton,  J.,   Lynch  y.   Union  special  ciroumstances  amounting  to  a 

Inst.  [1893]   159    Mass.,     306,  308,   1  standing  by  so  as  to  induce  the  belief 

Keener,    647,;     Jethalal   v.    Lalbhai  that  the  owner   intended  to  forego 

[1904]  28  Bom.,  298.     The  maxim    de  his  right  or  to  an  acquiescence  in  his 

minimis     non  curat   lex    does      not  building  on  the  land.    This  is  also 

apply  to  the  law  of  trespass-.  Soma-  the  taw  in- India,  with  the  exception 

^undaram  v.  Bappu  [1911]  10  M.  L,  T.,  that  the  party  building  on  the  land  of 

473  (Rahim,  J.).      Where    defendant  another    is   allowed    to   remove  the 

built  a  wall,  partly   on  his  own  land  building."    Mohan  Lai  v.  Chunni  Lai, 

and  partly  on  plaintiff's,  a  mandatory  [1906]   2   N.   L.  R.,  4  ;   Abdul  v.   Bam 

injunction  was  issued  for  the  removal  Charan  [1911]  38  Oal.,  687. 
of  the  encroachment,   latpay,    J.  C,  '  London  &c.  R%.  Co.  v.  Lancashire 

saying  :  "  It  is  a  well-established  law  &c.    Ry.  Co.    [1867]  4  Eq.,    174.    In 

in  England  that,  if  a  stranger  builds  Bidwell  v.   Heldon    [1891]  63   L.   T., 

on   the   land    of  another,     although  104,    North,  J.,  decreed    restoration 

believing  it  to  be  his  own,  the  owner  of  a  ditch,  bank,  and  fence. 
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fform  of  in- 
junction. 


Co-sharers, 


incurred, — the  owner  could  not  be  compelled  to  do  in  advance 
for  the  trespasser  what  the  latter  was  bound  to  do, — and  that  a 
mandatory  injunction  must  go.^ 

The  object  of  a  mandatory  injunction,  I  may  note  here,  is  to 
restore  things  to  their  original  condition  and  not  to  create  a  new 
state  of  things.  Where,  therefore,  the  defendant  had  made  a 
roof  which  interfered  with  the  privacy  of  the  plaintiff's  house, 
the  Allahabad  Court  held  that  he  could  not  be  ordered  to  erect 
a  wall  on  the  roof,  so  as  to  prevent  a  view  of  the  plaintiff's  house 
from  the  roof.^  A  mandatory  injunction  will  not  also  be  issued 
against  a  trespasser  compelling  him  to  come  on  the  land,  on 
which  he  had  trespassed,  to  remove  an  encroachment  made 
thereon  by  him.^  But  the  injunction  granted  must  not  be  vague 
and  inappropriate.* 

In  India,  the  question  as  to  right  to  a  mandatory  injunction 
is  frequently  raised  between  co-sharers.  If  several  owners  are  in 
possession  of  undivided  property,  none  of  them  has  a  right  to 
appropriate  to  his  exclusive  use  any  portion  of  this  property 
and  thus  effect  a  compulsory  partition  in  his  own  favour  accord- 
ing to  his  choice.^  One  co-parcener,  therefore,  has  no  right  to 
place  any  constructions  upon  what  belongs  to  all,  and,  if  he 
does  so,  another  co-parcener  may  obtain  a  mandatory  injunction 
for  its  removal,  without  proving  (according  to  the  Allahabad 
High  Court)^  any  special  damage.  But  Wilson,  J.,  denied  that 
there  was  any  such  broad  proposition  that  one  co-owner  was 
entitled  to  an  injunction  restraining  another  co-owner  from 
exceeding  his  rights  absolutely,  and  without  reference  to  the 
amount  of  damage  sustained  by  the  one  side  or  the  other  from  the 
granting  or  withholding  of  the  injunction.'     And  the  Calcutta 


>  Wheelock  v.  Noonan  [1888]  108 
N.  Y.,  179,  1  Ames,  527. 

'  Sheonath  v.  Ali  Uussain  [1904]  1 
A.L.J.  R.,  118. 

'  Navroji  v.  Dastur  [1903]  28  Bom., 
20,57. 

"  Appayija  v.  Pttvvala  [1912]  14  I.  C, 
267. 

'  8hadi  v.  Amip  Singh  [1889]  12 
All.,  436,  P.  B. 

°  Ibid,  overruling  Paras  Ram  v. 
Sherjit  [1887]  9  All.,  661;  Najju  v. 
Imtiasuddin  [1895]   18  All.,  115,  Mtt- 


hammad  v.  Faia  [1896]  ibid,  361 ;  Ram 
Bahadur  v.  Ram  Shanker  [1905]  27 
All.,  688,  P.  B.  (here  lower  court  had 
refused  an  injunction,  because  the  area 
built  upon  had  been  reclaimed  by 
defendant,  plaintiffs  and  other  co- 
sharers  had  similarly  previously  built 
upon  areas  reclaimed  by  them  with- 
out objection,  and  no  special  damage 
appeared).  Cf.  Nudtr  v.  Zainulabdin 
[1900]  20  A.  W.  N.,  196 

'  Shamnvgger     Jute    Oo.     v.    Ram 
Narain  Ohatterji  [1886]  14  Cal.,  189. 
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High  Court  has  refused  a  mandatory  injunction  for  refilling 
a  tank  which  the  defendant  had  excavated  in  common  land, 
which  was  shown  to  be  fit  for  cultivation.  The  learned  judges 
said  :  "  Before  an  injunction  is  issued  in  favour  of  one  against 
another  co-sharer,  directing  that  a  portion  of  the  property  alleged 
to  have  been  dealt  with  adversely  should  be  restored  to  its 
former  condition,  the  plaintiff  must  show  that  he  has  sustained 
some  substantial  injury  that  affects  his  position."  ^  It  is  difficult 
to  see  on  principle  why  encroachment  upon  land,  in  which  the 
defendant  has  some  title,  should  be  put  upon  a  different 
footing  from  that  upon  land  in  which  he  has  no  title, 
and  if  in  the  latter  case  an  injunction,  mandatory  or  restrictive, 
is  not  a  matter  of  course,  why  it  should  be  so  in  the  former.^ 
Where  a  co-owner  is  carrying  on  a  necessary  work  on  the  com- 
mon property,  another  co-owner  obviously  cannot  get  an  injunc- 
tion to  prevent  him  from  doing  so.^ 

A  mandatory  injunction  may  also  be  granted  to  prevent  Breach  of 
a  breach  of  contract.  In  fact,  where  an  express  contract 
has  been  broken,  English  courts  are  not  in  the  habit  of  scrut- 
inising the  damage  actually  caused.*  Where  it  had  been 
agreed  that  certain  grounds  would  be  laid  out  as  a  garden,  and 
the  defendants  erected  stables  thereupon,  they  were  compelled 
to  remove  them.^  And  where  the  estate  had  been  laid  out  for 
building  purposes  according  to  a  regular  scheme,  and  the 
defendant  built  two  houses  with  bay  windows  projecting  about 
three  feet  beyond  the  line  of  frontage  of  the  other  houses. 
Hall,  V.  C,  refused  to  listen  to  suggestions  of  hardship  and  loss 

Fasilatunnisa  v.  Jjaa  [1903]   30  Cal.,  iff's   consent.    The    only    remedy    of 

901.  0/.  Du'ijender  v.  Purnendu   [191(1]  oo-  sharer  under  such  circumstances 

11  C.  L.  J.  189 ;    Basonta   v    Mohesii  seems  to    be  suit  or  application  for 

[1914]  18  C.  W.  N.  328  (ouster  defined),  partition,     Jagar    hath   v.  Jai    Nath 

'  Joy    Cliander  Rukhit    v.   Bippro  [1904]  27   All.,  88 ,    But  see  Nannhi  v. 

Churn  BulcMt  [1886]  14  Cal.,  236  ;  Brom-  Daiilat   [)905]  2  A.  L.  .T.  R.,  256  ;  Soshi 

momoyi  v.  Gopi  [1910]  15  0.  W.  N.,  188  ;  G^iose  v.  Gonesh  Ohose  [1902]  29  Cal., 

Atarjan  v.  Aahuk  [I90i']  4  C.  W.  N.,  788  ;  500. 

inunda  V.  Parbuti  [1906]  4  C.  L.  J.    198.  '  Kuttayan    v.     Mammanna    [1912] 

Distinguish  Israil  v.  Samser  [1913]   19  35  Mad.,  681. 

C.  L.J.;47.  ■•  Doherty  v.   Allman  [1878]  3  A.  C, 

'  In  Phani  Singh  v,   Kawob   Singh  729,  1  Keener,  481 ;  Leech  y.   Schweder 

[1905]  28  AH.,   161,  Stanley,  C.  J.   and  [1874]  9  Ch.,  46H  ;  Atty.-Oenl.Y.  Mid- 

Burkltt,    J.,    refused    an    injunction  Kent  By.  Go.,  [1868]  3  Ch.,  104. 

sgainst    a  co-owner,  who  had  taken  '  Rankin   v.   Buskisson  [1830]  4  Sim., 

exclusive  possession  of  joint  property  13. 
and  was  dealing  with  it  without  plaint- 


powers. 


656  SPEdiFIC   RELIEF. 

of  value,  and  so  forth,  and  granted  a  mandatory  injunction.' 
A  diversion  of  a  stream  of  water,  in  breach  of  an  agrteement, 
may  be  remedied  by  a  mandatory  injunction  to  restore  th^ 
original  condition  and  direction  ;  ^  and  a  tenant  of  a  coal  mine, 
who,  contrary  to  his  covenants,  keeps  a  communication  with 
an  adjoining  mine  open  and  permits  water  to  flow  thereby,  may 
be  compelled  to  close  the  channel.^  You  will  remember  the 
cases  of  restrictive  covenants  I  discussed  in  Lecture  VII.  The 
doctrine  of  Tulk  v.  Moxhay,'^  has  been  held  in  England  not  to 
extend  to  affirmative  covenants.^  A  mandatory  injunction 
therefore  will  not  be  issued  where  the  parties  before  the  court 
are  not  the  original  parties  to  the  contract.^ 
statutory  It   may  be  useful  to   note   with  regard  to  the   defence  of 

statutory  authority,  which  is  sometimes  raised,  that  "  if  a  person 
or  a  body  of  persons  having  statutory  authority  for  the  con- 
struction of  works  (whether  those  works  are  for  the  benefit 
of  the  public  or  for  the  benefit  of  the  undertakers,  or,  as  in 
the  case  of  a  railway,  partly  for  the  benefit  of  the  under- 
takers and  partly  for  the  good  of  the  public)  exceeds  or 
abuses  the  powers  conferred  by  the  legislature,  the  remedy  of  a 
person  injured  in  consequence  is  by  action  or  suit,  and  not  by 
a  proceeding  for  compensation  under  the  statute  which  has  been 
so  transgressed.  Powers  of  this  sort  are  to  be  exercised,  with 
ordinary  care  and  skill  and  with  some  regard  to  the  property 
and  rights  of  others.  They  are  granted  on  the  condition,  some- 
times expressed  and  sometimes  understood,  that  the  undertakers 

'  Lord  Manners  v.    Johnson  [1875]  turn  out  to  be  inctnpatible   with  each 

1  Oh.,   67,  1   Ames,  130.    He  referred  other,  neither  party  has  any  remedy 

to  Kemp  V.  Sober  [1851]  1  Sim.  N.  S.,  against  the  other  in  respect  of  damage 

517, 520,  where  Lord  Cranworth  said  :  sustained  by    the    execution  of  the 

"  A  person  who    stipulates  that   her  scheme  where  nothing  has  been  done , 

neighbour  shall  not  keep  a  school,  or  omitted  which  was  not  contemplat- 

stipulates  that  she  shall  be  relieved  ed   by   both  parties,  Littleton  Times 

from  all  anxiety  arising  from  a  school  Go.  v.   Warners  [1907]  76  L.  J.,  P.  C, 

being  kept,  and  the  feeling  of  anxiety  100. 

is  damage."     Cf.Atty.-Oen.  v.   Wim-  'Duke  of  Devonshire  y.  Elgin  [IS51] 

bledon  Bouse  Estate  Oo.  [1904]  78  h.  J.  14  Beav.,  530. 

Ch.  593  (building  created  in  contra-  "  Earl     of  Moxborough    v.     Bower 

vention  of  Bnglish  Public  Health  Act,  [184.?]  7  Beav.,  127. 

51  &  52  Vict.,   c.   52,  s.  3;)  iVwssei/  v.  "  [1848]  2  Ph.,  774,  777,  Pinch,  777. .. ' 

Provincial  Bill-Posting  Oo.,  [1909]  1  Ante,  393. 

Ch.,  734.    But,  where  a  contract    has  '  Harris  v.  Boots     Oash    Chemists 

been  entered  into  and  a  scheme  made  [1904]  73  L.  J.,  Ch.,  708. 
for  carrying  out  two  purposes  which 


escence. 
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shall  do  as  little  damage  as  possible  in  the  exercise  of  their 
statutory  powers."*  The  court  will,  therefore,  in  a  proper  case, 
restrain   the  abuse  of  statutory  authority  by  an  injunction.*^  Delay, aoqui- 

Tt  has  been  observed  that  no  other  equitable  remedy  is 
more  liable  to  be  defeated  by  acquiescence,  or  by  delay  on  the 
plaintiff's  pairt  fi-om  which  acquiescence  may  be  inferred.'  Delay 
in  itself,  short  of  the  limitation  period,  whether  in  objecting 
or  in  suing,  is,  as  we  have  seen,  of  scarcely  any  consequence, 
where  the  defendant  has  not  been  prejudiced  thereby.*  All  the 
circumstances  of  the  case  have  to  be  taken  into  consideration  by 
the  court,  not  only  the  injury  to  the  plaintiff,  but  also  the 
amount  which  has  been  laid  out  by  the  defendant.*  And 
though  there  is  nothing  to  prevent  a  court  granting  a  mandatory 
injunction  for  the  removal,  say,  of  a  building  or  structure  after 
it  has  been  completed,^  yet  a  plaintiff,  who  waits  till  such 
completion  and  knowingly  permits  the  defendant  to  incur 
large  expenditure,  may  then  find  the  balance  of  convenience 
incline  heavily  against  the  drastic  remedy  of  a  mandatory  injunc- 
tion.' .  Delay  may  also  be  evidence  of  acquiescence  ;  and,  in  the 
case  of  a  continuing  breach,  acquiescence  will  bar  the  grant  of  an 
injunction  of  any  kind  whatsoever.^  The  court  does  not  on 
light  grounds  act  against  the  legal  rights  of  parties  ;  there  must 
be  fraud  or  such  acquiescence,  said  Lord  St.  Leonards,  as  in 
view  of  this  court  would  make  it  a  fraud  afterwards  ^o  insist 

'  Per  Lord  Macnaghten,  Oaekwar  v.  as  much  effect,  and  no  more,  in  barr- 

Qandhi  [1902]  27   Bom.,  344,  352,  P.O.,  ing  suit  for  an  injunction  as  it  has  in 

Bieket  v.  Metropolitan   Ry.  Oo.   [1867]  barring  an  action  for  deceit."    Full- 

2  H.  L„  175,  202 ;   Oeddis  v.   Prop,  of  wood  v.  Fullwood  [1878]  9  Oh.  D.,  176. 

Bann  Reservoir  [1878]  3    A.  C,  430,  Of.    Uda  Begamw.  Imamiiddin  [1875] 

455.    Garrett,  Nimances,  Ch.  viii,  1  All.,  82,  86. 

'  Canadian  Pacific  Ry.  Oo.  v.   Parke  '  Ante,  606-7. 

[1899]  A.  C,  535  ;    Sankaravadivelu  v.  '  Durrell  v.  Pritchard  [1865]  1  Ch. 

Secy,  of     State  [1904]    28    Mad.,  72.  Ap.,   244,  250,   1  Keener,  846.     Ra;u 

Onus  on  the  defendant,  Garrett,  op.  Ram  v.  Moti  Ram  [1906]  26  A.  W.  N., 

cit.,  224.  Ante,  635-6.  Of.  L.  &  N.  W.  Ry.  221 ;  TumuU    v.   Koppula    [1913]  M. 

V.   Westminster  Corp.  [1904]  73  L.  J.  W.  N.,  188. 

Ch.,  388 ;   Saundby  v.  Oity  of  London  '  Gaskin  v.   Balls  [1880]  13  Oh.  D., 

Water  Comrs  [1905]  7S  ibid,  P.  0.,  25.  324 ;  Ranchhod  v.  Lallu  [1873]  10  Bom. 

'Pomeroy,  Eq.  J.,  s.    1359.    Ohan-  H.    0.  R.,  95;    Muhammed  v.  QuJah 

sham  V.  Moroha  [1894]    18  Bom.,  474;  Rai    [1898]  20  All..   345.      Rewa    v. 

lienode     Ooomarie     v.      Soudaminey  Vrijvalabh  [1904]  6  Bom.   L.  R.   41 ; 

[188!.]  16  Oal.,  252.  Shamu  Charan   v.  Babu  Lai  [1904]  24 

'  Qreatrex     v.    Greatrex  [1847]    1  A.  W.  N.,  70  :  Vlagappan  v.  Ohidam- 

De  G.  &  S.,    692  ;   Senior  v.   Pawson  bram'[1906]  29  Mad.,  497  ;  Atty-Genl.  v. 

[1867]  3  Eq.,  330.   Per  Fry;  J. :  "  Mere  Grand  Junction  Oanal  Oo.  [1909]  78 

lapse  of  time,  unaccompanied  by  any-  L.  J.  Ch.,  681, 

'  thing  els©  has,  in  my  judgment,   just  °S.  R.  A.,  s.  56  (Jt), 
83 
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upon  the  legal  right.'  It  is  no  answer,  e.g.,  to  an  application 
for  an  injunction  to  restrain  a  defendant  from  waste  by  cutting 
down  trees  on  the  complainant's  land,  that,  because  the  latter 
has  taken  no  steps  to  prevent  the  wrong-doer  from  cutting  down 
one-half  of  the  trees,  he  has  thereby  acquired  a  right  to  cut 
down  the  other  half.^  And  it  is  no  defence  to  a  suit  for  an 
injunction  and  an  accounting  on  account  of  the  continuing 
trespasses  of  an  infringer  of  a  patent  that  the  latter  has  been 
trespassing  on  the  rights  of  the  patentee  for  years  with  im- 
punity.^ "  I  apprehend,"  said  Turner,  L.  J.,  "  that  to  justify 
the  court  in  refusing  to  interfere  at  the  hearing  of  a  cause,  there 
cence.^^'  niust  be  a  much  stronger  case  of  acquiescence  than  is  required 
upon  an  interlocutory  application  ;  for  at  the  hearing  of  a  cause  it 
is  the  duty  of  the  court  to  decide  upon  the  rights  of  the  parties  ; 
and  dismissal  of  the  bill  upon  the  ground  of  acquiescence 
amounts  to  a  decision  that  a  right  which  has  once  existed  is 
absolutely  and  for  ever  lost."*  The  proper  sense  of  'acquies- 
cence '  was  thus  explained  by  Lord  Cottenham  :  "  If  a  party 
having  a  right  stands  by  and  sees  another  dealing  with  the 
property  in  a  manner  inconsistent  with  that  right,  and  makes 
no  objection  while  the  act  is  in  progress,  he  cannot  afterwards 
complain. "°  And  the  essentials  of  acquiescence  were  formulated 
by  Fry,  J.,  in  a  later  case  :®  (i)  A  must  have  made  a  mistake 
as  to  hi«  legal  rights  ;  (ii)  he  must  have  laid  out  money  or  done 
some  act  on  the  faith  of  such  mistaken  belief ;  (iii)  B  must 
have  known  of  his  own  right  inconsistent  with  that  claimed 
by  A  ;  (iv)  B  must  have  known  of  A's  mistaken  belief  as 
to  his  (4's)  rights ;  and  (v)  B  must  have  encouraged  A 
in  his  outlay  or  acts,  either  directly  or  indirectly,  or  by 
not  asserting  his  own  right.  But  acquiescence  will  not 
avail  the  defendant,  where  the  violation  of  the  plaintiff's  right 

>  Gerrard    v.  O'Reilly  [1823]  3  Dr.  &  S.,  18, 2.5.    Of.  Bovill  v.  Orate  [1866] 

&  War..   414,  4.SS.     Rogers  v.  Nowill  1  Kq..  388;  Ware  v.  R.  C.  Co.  [1863] 

[1853]  3  DeG.  M.  &  G.,  614.  32  L.  J.,  Ch..  136. 

"^  Attv.-Oi>nl.  V.   Eastlake  [18B3]   11  <■  Duke,  of  Leerf.s  v.   Earl  of  Amherst 

Hare,  205,  228.  [1846]   2    Ph ,   117.      Gf.  Ramaden  v. 

'Menendez  v.  Jffo!t  [1888]  128  U.  S.,  Dyson  [1866]  1  H,  L.,  129;  Beauchamp 

514,  523 ;  Ide  V.  Thorlicht  [1902]  115  v.  Wina.  [1873]  6  H.  L.,  223. 

Fed..  137,  1  Ames,  644.  '  Willmot  v.  liarber  [1880]  15  Oh.  D., 

VoHnson  V.  Wyatt  [1863]  2  DeG.  J.  96. 
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was  complete  from  its  commencement,'  a  completed  breacli 
must  have  been  continued  and  acquiesced  in.^  A  preliminary 
act'  or  a  temporary*  or  slight  violation^  may  be  acquiesced  in, 
and  yet  the  right  to  object  to  the  injury  when  complete  may  not 
be  gone.  Nor  a  previous  breach,  if  distinct  and  complete  in 
itself,  if  not  objected  to,  can  justify  a  subsequent  breach.® 
"  Mere  lapse  of  time  as  evidencing  acquiescence,"  said  Lord 
Campbell,  C,  "  is  not  to  be  measured  by  any  cycle  of  the 
heavenly  bodies,  but  must  depend  upon  the  circumstances  of 
each  particular  case.  ...  Generally  speaking,  if  a  party  having 
an  interest  to  prevent  an  act  being  done  has  full  notice  of  its 
having  been  done,  and  acquiesces  in  it,  so  as  to  induce  a  reason- 
able belief  that  he  consents  to  it,  and  the  position  of  others  is 
altered  by  their  giving  credit  to  his  sincerity,  he  has  no  more 
right  to  challenge  the  act  to  their  prejudice  than  he  would  have 
had  if  it  had  been  done  by  his  previous  license.'"  A  right  may 
be  released  or  abandoned  after  full  knowledge  both  of  the  right 
and  its  breach.* 

The  court  has  a  discretion  to  exercise  under  section  54,,  Discretion. 
Specific  Relief  Act.  But  "  this  discretion  must  be  a  judicial 
discretion,"  to  quote  Jessel,  M.  R.,  once  more,  "  exercised  accord- 
ing to  something  like  a  settled  rule,  and  in  such  a  way  as  to 
prevent  the  defendant  doing  a  wrongful  act,  and  thinking  that 
he  could  pay  damages  for  it.  Without  laying  down  any  absolute 
rule,  in  the  first  place,  it  is  of  great  importance  to  see  if  the 
defendant  knew  he  was  doing  wrong  and  was  taking  his  chance 
about  being  disturbed  in  doing  it.'"  Where  a  party,  despite 
repeated  warnings  from  the  plaintiff,  persisted  in  building  over 
a  court-yard  and  thus   obstructing  the   latter's  right  of  way  to 

'  Atty.-Qenl.  v  Bradford  Navigation  18  Eq.,  444,  1  Ames,  655  ;   Oourtown  v. 

Co.  [1866]  35  L.  J.,  Cli.,  619  (growing  Ward,  1  Soh.  &  L.,  8. 

nuisance.)  '  Oairncross  v.  Lorimer  [1860]  7  Jur. 

'S.  R.  A.,  s.  56(Ji);  Barret  v.  Blag-  N.  S.,  149.   The  party  pleading  acquies- 

rave  [1801]  6  Ves.,  104.  cence  must  prove  it,  Nand  Kishor  v. 

'  North  am  Bridge  Co.  v.  London  &  Bfiogubfiui  [188S]  8  Bom.,  95, 98  ;  Benode 

S.  Ry.  Co.  [1840]  9  L.  J.  Cli.  277.  v.  Soudaminey  [1889]  16  Oal.,  252,  259  ; 

' Qordonv.  Cheltenham Ry.  Co.,  [ISii]  by  clear  and  unequivocal  evidence', 

5  Beav.,  229,  238.  Wavell  v.   Watson  [1866]  W.  N.  (Bng.), 

'Bankart   v.     Houghton    [1860]    27  844. 

Bpav.,  425,  430.  *  Leeds  v.  Amherst,  supra. 

"  Macher  Y.  Foundling  Hospital  [1818]  'Smith  v.  Smit/i,  supra, 
:V.  &  B.,  188;  Eogg  v.  Scott   [1874] 
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his  shop,  and  refused  terms  of  compensation  which  the  plaintiff 
was  willing  to  accept,  the  court  issued  a  mandatory  injunction 
for  the  demolition  of  the  building,  though  constructed  at  an 
enormous  cost.^  But  where,  by  an  innocent  mistake,  erections 
were  placed  upon  a  narrow  strip  of  the  plaintiff's  land,  and 
the  damage  caused  to  the  defendant  by  removal  of  them  would 
have  been  greatly  disproportionate  to  the  injury  of  which  the 
plaintiff  complained,  equity  did  not  aid  in  an  attempted  act  of 
oppression.^ 
Hardship  to  This  brings  me  to  the  next  point  for  consideration,  which 

is  the  materiality  of  the  injury  to  the  plaintiff,^  and  the  amount 
laid  out  by  the  defendant  ;*  for,  though  ordinarily,  there  is  no 
sympathy  to  be  wasted  on  a  trespasser,*  yet  all  the  circum- 
stances of  the  case  have  to  be  weighed.^  Where,  therefore,  the 
building  complained  of  has  been  completed,  if  compensation 
is  possible,  or  there  has  been  undue  delay  on  the  plaintiff's 
part,  the  court  will  only  grant  such  an  injunction  to  prevent 
extreme  or  very  serious  injury.'  Even  in  cases  between  co- 
sharers,  under  such  circumstances,  the  Allahabad  Court  has 
refused  to  issue  a  mandatory  injunction.^  And,  where  a 
public  monument  had  been  erected  wrongfully,  but  at  great 
cost,  upon  the  plaintiff's  laud,  an  American  Court  refused  to 
interfere.'  The  court  may  take  into  consideration  the  fact 
whether  some  benefit  has  not  resulted  to  the  plaintiff  also, 
through  the  act  of  the  defendant.'"  But,  ordinarily,  the  rights  of 

1  Krehl  v.  Burreli  [1878]  7  Ch.  D.,  551,  =•  Per  Finch,  J.,  Wheelock  v.  Noonan, 

1 1  Ch.  D.,  146.  supra,  1  Ames,  528, 

'  Uunter  v.  Carroll  [1888]  64  N.  °  Gonside.rAtty.-Genl.  v.  Acton  Local 
H.,  572,  1  Ames,  529  (the  strip  was  Board  [1883]  22  Ch.  D.,  221. 
"  comparatively  valueless,  except  for  '  Durrell  y.  Pritchard,  supra,  Gas- 
purposes  of  litigation.") ;  Somasunda-  kins  v.  Bail  [1880]  13  Ch.  D.,  329 ; 
mm  V.  Bappu  [1911]  10  M.  L.  T  ,  473  Alderley  v.  Shrewsbury  [1876]  19  Eq., 
(Phillips,  J.).  Of.  Lynch  \,  Union  Inst.  616. 

[1893]  159  Mass.,    306,  1  Keener,  647  ■  Oanesh  v.  Kaushal  [1900]  20  A.  W. 

(defendant     built     vault     believing  N.,   55,  affd.  [1901]  21  ibid,  53;  SJtib 

plaintiff's    title    invalid,    plaintiff    a  Saran  v.  Ameri  [1900]  20  ibid,  191. 

lessee  whose  term  was  to  expire  in  '  Boyden  v.  Bragan,  53  N.  J.  Bq.,  26. 

18  months;  plaintiff's  damage  small,  In  Ball  v.  Rood,  29  Am.  Rep.,  528, 

cost  of  removal  and  inconvenience  to  an  encroachment  of  3in.  on  plaintiff's 

defendant  great) ;  Brande  v.    Grace  right  of  way,   begun   bond  fide,  was 

[1891]   154  Mass,,  210,  1  Keener,  868  not  removed, 

(unnecessary  destruction  of  property.)  '°  National    P.  P.   G.  Insurance  Co. 

=  Jessel  v.  Chaplin    [1856]  2  Jnr,  N.  v.  Prudential  Assurance  Vo.  [18771  6 

S.,  931.  Ch.  n.,  757. 

•■  Smith  V.  Smith,  supra. 
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the  plaintiff  must  be  protected,  and  inconvenience  or  loss  to 
the  defendant  is  not  material,'  unless  the  hardship  likely  to 
be  inflicted  upon  him  by  a  mandatory  injunction  amounts  to 
injustice.^  And  the  defendant's  own  conduct  may  have  been 
such  as  readily  to  incline  the  court  to  accede  to  the  plaintiff's 
prayer.  The  defendant  may,  e.g.,  have  persisted  in  his  wrong- 
doing after  the  legal  proceedings,  were  commenced,^  or  the 
right  he  claimed  was  judicially  denied,''  or  the  defendant's 
ulterior  purpose  may  have  been  to  effect  something  that  is  not 
lawful.^  But  where  the  dispute  is  of  a  public  nature,  the  court 
may,  for  the  benefit  of  the  plaintiff,  accede  to  some  arrangements 
proposed  by  the  defendant.  Where  a  town  corporation  built 
upon  land  which  should  have  been  left  open,  and  during  the 
pendency  of  a  suit  instituted  on  behalf  of  the  inhabitants  the 
building  was  completed,  but  the  defendant  corporation  offered  • 
to  dedicate  another  piece  of  open  ground  instead,  the  court 
approved  of  the  arrangement  as  more  for  the  benefit  of  all 
parties  concerned.^ 

In  every  suit  for  an  injunction,  whatever  be  the  nature  of  Damages, 
the  relief  claimed,  the  court  has  to  exercise  its  discretion.' 
Pearson,  J.,  in  a  case  of  disturbance  of  an  easement  of  light, 
said,  "  Damages  should  be  given  where  the  injury  is  not  so 
serious  that  the  property  might  not  still  remain  the  plaintiff's 
and  be  as  substantially  useful  to  him  as  before."^  And  this 
principle  is  of  general  application.     The  question  may  be  asked 

'  Jamnadas  v.     Atmaram    [1877]  2  '  Oreat  N.  E.  Ry.  Co.   v.  Clarence 

Bom.,  133 ;   Isenherg  v.  B.  I.    House  Ry.  Co.  [1844]  1  Coll.  Ch.,  507. 

Mstate    Co.    [1863]   3  DeG.  J.  &  S.,  "  Grahame    v.   Swan  [1882]  7  A.  C, 

263  ;  Kelk  v.  Pearson  [1871]  6  Ch.  Ap.,  547. 

806,  813  ;  Mufhtikrishna  v,  Somalinga  '  S.  11.  A.,  s.   52.     Per  Cottenham, 

[1911]  21  M.  L.  J.  R.,  742.  L.  C. :     "  There  is  no  branch  of    the 

'Myers  -<r .  Oatterson  [1890]  43  Ch.  equitable       jurisdiction      requiring 

D.,  470.     The  balance  of  injury  is  not  more  discretion  in    the  exercise  of 

taken  into  consideration  where  the  it,  but  certainly  none  more  beneficial 

wrong-doer  has  not  acted  innocently,  than  that  of  injunction."    Dietrichsen 

2  Pomeroy,  Eq.,  R.  s.  552,  p.  951,  and  in  v.  Cabburn  [1846]  2  Ph.,  258,  1  Ames, 

any    case,  damages  will    be    given,  110.    But  this  was  in  the  olden  days, 

Maganlal  v.   Ohotalal  [1901]   8  Bom.  when  injunction   was  treated  as  an 

L.  R.,  543.  extraordinary  remedy.  Injunction  to 

"  Kadarbhai  v.  Rahimbhai  [1889]  13  a    municipality    from    enforcing    an 

Bom.,  674;   Krekl  v.  Bun-ell,  supra ;  alleged  money  claim  was  refused  in 

Greenwood  v.  Eornsey  [1886]  33  Ch.  T).,  Chunilal  r.  Surat  Mlvnicipality  [1903] 

471 ;  Ives  v.  Edison  [1900]  50  L.  R.  A.,  27  Bom.,  403. 

134.  «  Holland  v.   Worley    [1884]  26  Ch. 

'  AUy.-GenLw,  Acton  Local   Board,  D.,  578.    But  see  Nelson,  In/.,  68-4. 
supra,  231. 
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in  every  case— Will  damage  in  money  afford  a  practicable, 
sufficient  and  certain  remedy  to  the  plaintiff?'  Where  the 
plaintiff  in  negotiations  with  the  defendant  offered  to  accept 
money  in  compensation  for  the  injury,  a  mandatory  injunction 
was  refused.'  Where  specific  relief  is  asked  for  in  respect 
of  a  contract,  the  nature  of  the  contract  and  the  relation 
of  the  parties  have  to  be  considered  and  an  order  made 
upon  the  equities  of  the  case.  The  plaintiff  must  come  into 
court  with  clean  hands.'  A  covenant  not  to  work  for  a  rival 
tradesman  will  therefore  not  be  enforced  where  the  parties  have 
not  dealt  on  equal  terms,*  or  it  is  likely  to  press  too  harshly  on 
the  workman.*  Where  the  circumstances  have  been  altered  by 
the  lawful  action  of  third  parties  and  a  covenant  regarding 
building  is  no  longer  effective  for  the  purpose  contemplated  by 
the  parties  when  they  made  it,  a  compulsory  and  literal  enforce- 
ment will  not  be  decreed.  To  quote  an  American  judge,  "If 
the  building  restriction  were  of  substantial  value  to  the  domi- 
nant estate,  a  court  of  equity  might  enforce  it,  even  if  the  result 
would  be  a  serious  injury  to  the  servient  estate  ;  but  it  will  not 
extend  its  strong  arm  to  harm  one  party  without  helping  the 
other,  for  that  would  be  unjust.  An  injunction  that  bears  heavi- 
ly on  the  defendant  without  benefiting  the  plaintiff,  will  always 
be  withheld  as  oppressive."^  The  plaintiff  seeking  a  perpetual 
injunction  must  establish  his  right  to  relief;'  and  if  he  complains 
of  a  nuisance,  he  must  make  it  reasonably  clear  to  the  court  that 
the  act  sought  to  be  prevented  will  be  a  nuisance.'  The  court 
will  aid  even  when  an   injury  is  only   threatened.^    A  suit  will 

Threatened    ^jg  when  the   threatened   act  is  of  such  a  character   that  it  must 
injury. 

inevitably  result  in  injury,  that  is  to  say  that,  in  view  of  ordinary 
men,   using   ordinary  sense,  the   injury   would   follow.'"     "In 

'  Cf.  S.  R.   A.,  s.  56   (i)  ;   Ranchhod  '  As  to  injunctions  of  an   indefinite 

V.  Lallu  [1873]  10  Bom.  H.  C.  R.,  95.  nature,  see  Kalu  v.   Jan  Meah  [1901] 

■'  Senior  v.  Pawson  [1867]  3  Eq.,  330,  29  Cal.,  100. 

335.  '  S.  R.  A.,  s.  66  (g). 

'  Abdul  V.  Mahommed  [1901]  3  Bom.  '  Ibid,  s.  64. 

L.  R.,  220,  '°  Bindu    Basiiti    v.    Jahnabi  [1896] 

'  Narsi  Tricum  v.   Calliunji  [1894]  24  Cal.,  260;   Prag  Das  v.   Ori  [1901] 

18  Bom.,  702  ;  19  Bom,,  764.  21  A.  W.  N.,  23  ;  Bargu  Lai  v   Dwarka 

'  Of.  Sternbergh,  v.    O'Brien  [1891]  [1904]  1  A.  L.  3.  R.,  239 ;  Mahadeo  v. 

48N.J.Bq.,  370, 1  Ames,  127.  Narayan    [1904]  6    Bom.   L.  R.,   123. 

°  McOlure  v.  Leaycraft  [1905]  183  N.  Atty.-6enl.  v.    Oorp,   of  Manchester 

Y.,  36,  2  Scott  517  (Vann,  J.).  [1893]  2  Oil.  87,  92. 


INJURY   DOUBTFUL  OR   TRIVIAL.  663 

matters  of  this  description,"  said  Lord  Brougbam,  C  ,  "  the  law 
cannot  make  overnice  distinctions  and  refuse  the  relief  merely 
because  there  is  a  bare  possibility  that  the  evil  may  be  avoided. 
Proceeding  upon  practical  views  of  human  affairs,  the  law  will 
guard  against  risks  which  are  so  imminent  that  no  prudent 
person  would  incur  them,  although  they  do  not  amount  to 
absolute  certainty  of  damage.  I  say  it  will  go  further,  accord- 
ing to  the  same  practical  and  rational  view,  and  balancing  the 
magnitude  of  the  evil  against  the  chances  of  its  occurrence,  it 
will  even  provide  against  a  somewhat  less  imminent  probability 
in  cases  where  the  mischief,  should  it  be  done,  would  be  vast 
and  overwhelming."^  If,  therefore,  the  thing  sought  to  be 
prohibited  is  in  itself  a  nuisance,  the  court  will  immediately 
interfere  to  stay  irreparable  mischief.^  But  there  are  cases 
where  it  is  not  easy  to  foretell  if  a  nuisance  will  cause  substan- 
tial iniury  until  the  injury  has  actually   happened,    e.g.,   where    Injury 

■■,11  ,-  ,,.,  doubtful, 

air  IS  polluted   by   smoke  or  water    by   discnarge   or   sewage. 

There  can  be  no  private  nuisance  where  the  inconvenience  is 
merely  fanciful,  and  does  not  materially  interfere  with  the 
ordinary  physical  comfort  of  human  existence,  according 
to  plain,  sober,  and  simple  notions  of  living  ;^  and  in  a 
case  of  doubt  it  is  fit  that  the  court  should  pause  before 
it  interrupts  men  in  those  modes  of  enjoying  or  improving  their 
property  which  are  prima  facie  harmless,  or  even  praiseworthy.® 
An  injunction  to  restrain  construction  of  gaswork  in  the  vicinity 
of  the  plaintiff's  house  was  accordingly  refused,  where  it  was 
not  reasonably  clear  that  upon  completion  of  the  works  the 
manufacture  of  gas  would  prove  a  nuisance.'  The  rule  is  general 
that  the  court  does  not  act  upon  vague   apprehensions,^  though 

'Earl  of  Ripon   v.  Eobart  [1834]  3  Co.  [1874]  9  Ch.  Ap.,  705,  713. 
M  &  K.,  169,  176.  Of.  Hepburn  v.  Lon-         '  Fletcher  v.  liealey  [1885]  28  Ch.  D., 

don  [1865]  34  h.  J.,  Ch.,  293  (combus-  688. 

tlbles    stored  in     neighbourhood  of  '  Walter  v.  SeJ/e  [1851]  4  DeG.  &S., 

plaintifE's    property!.    Of.   also  Atty.-  315. 

Oenl.  V.  Shrewsbury  Co.  [1882]  21  Ch.         °  Ripon  v .  H,obart,  supra:    Fletcher 
D.,  752  (eontemplated  construction  of        v.  Beuley  [1885]  28  Ch.  D.,  688,  698. 
bridge  likely  to  interfere  with  navi-  'RudcliffcY.  Portland  [1862]  8  Jur. 

gable  river ;  public  nuisance).  N.  8.,  1007. 

■  Ibid,;  Haines  v.  Taylor  [1846]  10  '  Chabildas  v.   Muni.    Oommrs.    of 

Beav.,  75;    Luscombe  -v..  Steer  [1868]  Bombay  [1871]  8  Bom.H.C.  R.,  O.  0.  J., 

17  L.  T.,  229.  85  ;  Proctor  v.  Bayley  [1889]  42  Oh,  D., 

^  Sqlvin  v.  North  Brancepeth  Coal  390,- 
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it  will  interfere  where  the  defendant  claims  a  right  to  do  the 
thing  threatened,  which  the  J)laintiff  alleges  to  be  a  wrong,  and 
declines  to  give  an  undertaking  that  he  will  not  do  it.'  Recently 
the  Judicial  Committee  had  a  case  of  junglebari  lease  before 
them.  The  lessee  had  cleared  a  tract  from  jungle  and  brought 
it  to  cultivation  and  held  it  at  a  certain  rent.  The  holder  of  a 
hhorposh  grant  for  maintenance  objected  to  the  raising  of 
minerals  in  or  under  the  soil  by  any  person  claiming  under  the 
lessor.  Their  lordships  held  that  the  grantee  might  claim 
damages  upon  proof  of  injury  to  his  reversion,  but  there  being 
no  evidence  that  anything  had  been  done  or  threatened  which 
would  interfere  with  any  right  vested  in  him,  and  the  invasion 
of  his  right,  if  any,  being  of  a  theoretical  or  trivial  character, 
giving  him  at  most  a  claim  to  nominal  damages,  and  it  appear- 
ing that  any  injunction  which  could  be  granted  would  inflict 
far  more  injury  on  the  defendant  than  any  advantage  which 
the  plaintiff  could  derive  from  it,  their  lordships,  in  the 
exercise  of  a  sound  discretion,  refused  an  injunction.^ 

The  fact  that  no  temporary  injunction  has  been  granted, 
does  not  affect  the  kind  or  the  extent  of  the  remedy  to  which  the 
plaintiffs  are  entitled  upon  establishing  their  right  at  the  hearing 
on  the  merits.'  And  considerations  of  lapse  of  time  and  the 
balance  of  injury,  which  are  appropriate  where  an  interlocutory 
motion  is  made,  are  often  out  of  place  when  the  issue  between 
the  parties  has  been  fully  tried  out.*  There  are  some  cases  where 
learned  j-udges  have   professed  to    act   upon  public   grounds* 


■  Phillips  V.  Thomas  [1890]  62  L.  T., 
793  ;  Farina  v.  SilveHock  [1858]  4K. 
&  J.,  650.  Per  Wood,  V.  0.  :  "  In  a 
case  of  contract  it  is  enough  if  the 
defendant  claims  and  insists  on  a 
right  to  do  the  act  (shewn  to  be  a 
breach),  although  he  has  not  already 
done  it,  modo  et  forma,  as  alleged. 
In  such  a  case,  I  should  have  no  difB- 
culty   in    granting    an     injunction," 

Tipping  v.  Eckersley  [1855]  2  K.   & 
J.,  264,  270. 

^Tituram  v.  Oohen  [1905]  33  Cal., 
203,218,  P.  C. 

■  Tucker  v.  Howard  [1830]  128  Mass., 
281, 1  Ames,  549 ;  Baily  v.  Taylor  [1829] 
1 R.  &  My.  73,  t  Ames,  655 

*  Hennessy  v.    Oarmony  [1892]  50  N. 


J.  EcL.,  616,  1  Aines,  583.  But  see  per 
Wilson,  J. :  "  The  principle  is  vpell 
settled  that,  in  granting  or  withhold- 
ing an  injunction,  the  courts  exercise 
a  judicial  discretion,  and  weigh  the 
amount  of  substantial  mischief  done 
or  threatened  to  the  plaintiff,  and 
compare  it  with  that  which  the  in- 
junction, if  granted,  would  inflict  upon 
the  defendant,"  Shamnugger  Jute 
Factory  v.  Bam  Narain  [1886]  14 
Cal.,  189,  200.     Ante,  607. 

'  Of.  Whitechtirch  v.  Hide  [1742] 
2  Atk.,  391,  1  Ames,  662  ;  Anonymous 
[1750]  1  Ves.,  476,  1  Ames,  663  ;  but 
these  were  cases  of  exclusive  fran- 
chises or  monopolies. 
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and   have   said  that  individual  interest  must   yield  to  that  of 
the   many.^     '■  Some  courts  have   accordingly  thought   that   it 
may  be  safely  assumed  that  the  rule  in   equity  is,  that  where 
the  damages  sustained  can  be  admeasured  and  compensated, 
equity   will  not    interfere    where    the   public   benefit    greatly 
out-weighs   private  and  individual  inconvenience.^     A  striking 
illustration   in     point     is    Richards's  Appeal}      The    plaintiff    Public 
here   was   the   owner   of   a  dwelling-house    and  cotton-factory 
in    a    village,   where   the    defendants    owned   very  extensive 
iron   works.      The   latter   were  using   semi-bituminous  coal  in 
their   furnace,   the   smoke   and   soot   from  which  injured    the 
plaintiff's  house  as  a  dwelling  and  blackened  his  cotton  fabrics, 
thus  deteriorating  the  saleable  value  of  both.  But  the  nuisance 
complained   of  was   incident    to   a  lawful   business  conducted 
in    the    ordinary    way,    and   by  no    unusual   means,   and  the 
Supreme  Court  of  Pennsylvania  thought  that,   even  if  injury   to 
the  plaintiff  were  ever  so  clearly  established,    "  it  may   not  be  a 
case  in  which  equity  ought  to   enjoin  the  defendants   in  the  use 
of  a  material  necessary  to  the  successful  production  of  an  article 
of  such  prime   necessity  as  good  iron ;   especially  if  it  be   very 
certain  that  a  greater  injury   would   ensue  by   enjoining   than 
would  result  from  a  refusal  to  enjoin."*     But  a  party  who  volun- 
tarily prosecutes  a  public  enterprise  for  his  own  benefit,  without 
regard  to  the  legal  rights  bf   individuals  who  may  be   damaged 
by  its  operation,  must  always  run  a  great  risk  of  being  placed  in 
a  dangerous  situation  through   his   unlawful  conduct,*  and   in 
adjudicating   upon  the   right   of  a  proprietor  to  an   injunction 
against  a  nuisance,  the  convenience  of  the  public  is  not  a 
relevant  consideration  for  the  court.^  The  government,  no  doubt, 

'  Atty.'Oenl.    v.    Hunter    [1826]    1  the  case,   there  -would   be  no  great 

Dever,  Eq.,  12,   1  Ames,  621  ;  but  this  cities  ;  and  I  must  grant   injunctions 

was  a  case  of  public  nuisance.  to  all  the    new    buildings    in  this 

'  Daniels    v.  Keokuk    Wate.r-works  town"). 
[1883]  61  Iowa,  549,  I  Ames,  588 ;  see  =  [1868]  57  Pa.,  125,  1  Ames,  574. 
footnote.    Also  14  Harv.  L.  Rev.,  458.  "  As  to    the    latter    part    of    the 
Valparaiso  v.    Eagen  [1899]  48  L.  R.  dictum,  see  Hilton  v.  Earl  of  Granville 
A.,     707,    710.      Cf.     Atty.-6enl.      v.  [1841]  Cr.  &  Ph.,  292. 
Doughty  [1752]  2  Ves.   Sr.,   455  (per  '  Per  Ruger,  C.  J.,  Galuiaiy  v.  Metro- 
Lord  Hardwicke,  "  I  know  of  no  gene-  politan  Elev.  By.  Oo.    [1891]  128  N.  Y., 
ral  rule  of  common  law  which  says  132,  1  Ames,  604. 

that  building  so  as  to  stop  another's  °  Atty.  Oenl.  v.  Birmingham  [1858] 

piospect  is    a    nuisance.    Was  that  4  K.  &,  J.,  528,  589 ;  Imperial  Co.  v. 
84 
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is  at  liberty  to  take  a  higher  view  upon  a  balance  struck  be- 
tween private  rights  and  public  interests,^  but,  as  Lord  Oran- 
worth  said  in  a  case,  where  the  complaint  was  that  vegetables 
growing  in  the  plaintiff's  market-garden  were  injured  by  the 
gas  of  the  defendant  company,  "  If  it  should  turn  out  that  the 
company  had  no  right  so  to  manufacture  gas  as  to  damage  the 
plaintiff's  market-garden,  I  have  come  to  the  conclusion  that  I 
cannot  enter  into  any  question  of  how  far  it  might  be  conve- 
nient for  the  public  that  the  gas  manufacture  should  go  on. "^ 
The  Allahabad  High  Court  has  protected  by  injunction  the 
common  law  rights  of  an  individual  against  the  religious 
feelings  of  a  community.'  Under  certain  circumstances,  the 
Public  safe-  Bombay  Court  holds,  the  safety  of  the  public  must  be 
^'  considered   in   priority    to   the   rights   of   private  individuals, 

as  in  the  case  of  imminent  danger ;  and  a  municipal  corpora- 
tion may  have  power  to  require  the  demolition  of  a  structure 
in  a  ruinous  condition,  but  the  power  cannot  be  exercised 
arbitrarily  and  without  due  consideration  to  the  rights  of 
individuals,  who  are  entitled  to  be  heard  as  a  matter  of  common 
justice  and  may  even  get  an  injunction  against  the  corpora- 
tion.* 

Another  almost  equally  dubious  ground  which  some  judges 
have,  in  the  exercise  of  their  discretion,  thought  fit  to  entertain, 
has  reference  to  the  motive  which  actuates  a  plaintiff.  Edwards  y. 
Allouez  Mining  Go}  is  a  case  in  point.  The  defendant  com- 
pany were  working  a  stamp  mill,  erected  at  great  cost,  for 
Plaintiff's  copper  mining  purposes.  The  plaintiff  purchased  some  land 
below  as  a  matter  of  speculation,  expecting  to  be  able  to 
force  the  defendant  to  buy  it  at  a  large  advance  on  the 
purchase  price.  The  defendant  declining  to  purchase,  the 
plaintiff  filed  a  bill  for  injtinction  restraining  the  company 
from  depositing  stamp    sand  on  his  land  and   polluting   the 

Broadbent  [1859]  7  H.  L.  C.  600,  615;  All.,  499;    Shahbaz     Khan  v.    Umrao 

Dwight  V.  Bayes,  150  111..  273.  Puri  [1908]  5  A.  L.  J.  R.,  147   (a   ver-y 

'  0/.  per  Lord  Selborne,  Goo(J.son  V.  strong  case,  because  court  granted 

J{ic?iar<Jsoii  [1874]  9  Cli.  Ap.,  221, 223-4.  injunction,  though  plaintiff  did   not 

22  Harv.  L.  R.,  61.  want  one.  See  p.  149.) 

'  Broadbent  v.    Imperial   Gas  Co.  '  Lalbhai  v.  Muni.  Comr.  [1908]  33 

[1857]  7   De&.  M.  &  G.,  436,  462.  Bom.,  334 

r,  ',  Beharj.La},\.  Ghisal^al  [I902].,2ft  .,'  [1878]  38 Mich.,  48, 1  Ames.,  60S, 
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waters  of  the  adjoining  stream  by  milling  operations.'  The 
Supreme  Court  of  Michigan  ruled  that  the  plaintiff  might  have 
damages,  but  no  injunction.  Cooley,  J.  observed  :  "  It  may  be 
said  that  no  one  is  concerned  with  the  motives  of  another  in 
making  a  lawful  purchase  or  in  doing  any  other  lawful 
act ;  and  this  is  true  as  a  rule,  but  it  is  not  true  universally. 
Wherever  one  keeps  within  the  limits  of  lawful  action,  he  is 
certainly  entitled  to  the  protection  of  the  law,  whether  bis 
motives  are  commendable  or  not;  but  if  he  demands  more  than 
the  strict  rules  of  law  can  give  him,  his  motives  may  become 
important.  In  general,  it  must  be  assumed  that  the  rules  of 
the  common  law  will  give  adequate  redress  for  any  injury ; 
and  when  the  litigant  avers  that  under  the  circumstances  of  his 
particular  case  they  do  not,  and  that  therefore  the  gracious  ear 
of  equity  should  incline  to  hear  his  complaint,  it  may  not  be 
amiss  to  enquire  how  he  came  to  be  placed  in  such  circum- 
stances. If  a  man  invites  an  injury,  he  may  still  have  his 
redress  in  the  courts  of  law,  but  his  prayer  for  the  special 
interposition  of  equity  on  the  ground  that  what  he  invited  and 
expected  was  about  irreparably  to  injure,  would  not  be  likely 
to  trouble  the  judicial  conscience  very  much  if  it  were  wholly 
ignored.  .  .  .  The  land  having  been  bought  to  make  money 
from  by  sale,  a  legal  award  of  damages  for  injury  to  it,  is  in 
furtherance  of  the  purpose  of  the  purchase,  and  therefore  a 
suitable  and  a 'just  redress."  Excellent  doctrine  this  for  a 
ccJurt  of  morality  to  preach,  but  there  was  more  logic,  I  conceive, 
in  the  dissenting  judgment  of  Campbell,  C.  J.,  who  said  :  "  I  can- 
not concur  in  the  doctrine  that  any  one's  rights  of  this  kind  are 
subject  to  judicial  discretion.  ...  It  would  be,  I  think,  a  very 
dangerous  principle  to  hold  that  a  civil  wrong  can  be  lessened  by 
the  motives  of  the  party  injured,  so  long  as  he  has  done  no  wrong 
iimself.  The  property  of  one  man  is  as  much  entitled  to  the  pro- 
tection as  that  of  another,  not  because  he  bought  it  or  intends 
to  use  it  without  selfish  motives,   but   because  it   is  property."^ 

'  As  the  result  of  the  operations  in  thing  but  an  injunction  could  secure 

the  mill  was  the  deposit  of  sand  upon  to  him  the  use  of  this  property, 

the  plaintiff's  land,  his  case  was  that  'Of  .Hare  v.  L.  &  N.  W.   Ry.  Oo. 

there  was   an   appropriation  of    his  [1861]  7  Jnr.,  N.  S.,  1145. 
property  by  the  defendant  and  no- 
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So  said  James,  L.  J.,  "  I  do  not  think  it  is  the  business  of 
the  Court  of  Chancery  thus  to  inquire  into  motives."'  In 
any  event,  I  apprehend  the  decision  of  ho  case  can  turn 
upon  extraneous  considerations  regarding  the  plaintiff's  motives 
and  character,  unless  the  claim  is  manifestly  dishonest  and 
oppressive. 

It  remains  to  notice  a  few  points  of  procedure.  An  Indian 
court  having  plenary  jurisdiction  over  a  matter  of  which  it  is 
properly  seized,  can  award  damages  in  lieu  of  an  injunction, 
where,  in  its  opinion,  the  ends  of  justice  so  require.  A  plaintiff, 
eg.,  may  fail  to  show  that  he  is  entitled  to  a  mandatory  injunc- 
tion and  yet  get  compensation  in  money.^  And  even  where 
acquiescence  is  shown  against  a  party,  that  will  not  necessarily 
take  away  his  right  to  damages.^  If  for  part  of  the  injury  com- 
plained of  by  the  plaintiff,  damages  will  afford  adequate  relief,  he 
may  have  a  decree  for  damages  in  respect  thereof  and  an  injunc- 
tion for  the  remainder.''  Where  the  defendant's  conduct  has 
been  contumacious,  and  damages  have  been  sustained  by  the 
plaintiff  pendente  lite,  there  may  be  a  decree  for  an  injunction, 
and  for  payment  of  damages  in  addition.*  And  compensation 
for  damage  suffered  up  to  the  time  of  the  decree  is  often  given 
where  the  plaintiff  establishes  his  right  to  a  permanent  injunction 
against  the  continuance  of  a  nuisance.^  Where  the  prevention  of 
an  infringement  of  copyright  or  patent  right  is  prayed  for,  the 
plaintiff  may  ask  for  an  account  of  profits,  and  also  recover 
damages.'  There  is  no  special  article  in  the  first  schedule  of. 
the  Indian  Limitation  Act  providing  for  suits  for  injunctions. 
Article  120,  therefore,  applies,  and  an  injunction  may  be  sued  for 
within  six  vears  of  the  date  when  the   cause  of  action  accrues.' 


'  Denny  v.  Hancock  [1870]  6  Cli.,  1, 
2  Keener,  974. 

'  CJ.  City  of  London  Brewery  Co.  v. 
Tennant  [1874]  9  Ch.  Ap.,  212,  213-9; 
Lady  Stanley  v.  Earl  of  Shrewsbury 
[1875]  19  Eq.,  616. 

'  C/.  Wood  V.  SutcUfe  [1851]  2  Sim 
N.  8..  163;  Rochdale  Canal  Co.  v.  King 
[1853]  22  L.  J.,  Ch.,  604. 

'  Land  Mortgage  Bunk  v.  Ahmed- 
bhoy  [1882-3]  8  Bom.,  35,  9 1-2  ;  Jawit- 
ri  V.  Emile  [1890]  13  AH.,  98. 

'  Krehl  v,  Burrell  [1879]  11  Oh.  D., 


146  ;  Tucker  v.  Howard  [1880]  128 
Mass.,  361. 

'  Hunt  V.  Peake.  Johns.i  705  ;  Hole 
V.  Chard-Union  [1894]  1  Ch.,  293. 

'  Cf.  Ager  v.  Peninsula)-  Co.  [1884] 
26  Ch.  n.,  837  ;  United  Co.  v.  Stewart 
[1888]  13  A.  C  ,  401  ;  t'enn  v.  Bibby 
[1867]  3  Eq„  308.  In  England,  the 
plaintiff  has  to  elect  between  damages 
and  an  account  for  profits,  AciJsou  v. 
Betts  [1870]  5  H.  L.,  1. 

"  Kanakasabai  v.  Muttu  [1890]  18 
Mad.,  445  ;  4ga  V.  Peitser  [1903]  L.  B. 
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WTiere,  however,  the  injury  complained  of  is  a  continuing  injury, 
section  24  will  be  in  point.'  An  injunction  may  be  obtained 
after  as  well  as  before  judgment,^  and  it  may  be  enforced  by  im- 
prisonment of  the  defendant^  for  six  months  or  the  attachment 
of  his  property  or  both.''  An  application  to  enforce  such  a 
decree  is  not  governed  by  Article  182,  Schedule  I,  Limitation 
Act.'  In  a  suit  to  obtain  an  injunction,  the  plaintiff  has  to  .state 
the  amount  at  which  he  values  the  relief  sought  and  pay  ati  ad 
valorem  court-fee  on  his  plaint  or  memorandum  of  appeal.^  Bat 
where  the  valuation  is  manifestly  unjust,  the  court  may  reject 
the  plaint  under  section  54,  Civil  Procedure  Code,  1882,'  A  party, 
deprived,  by  an  injunction  unlawfully  taken  out,  of  exercising 
acts  of  ownership,  is  entitled  to  such  damages  as  are  the  neces- 
sary and  proximate  result  thereof.^ 

Gentlemen,  I  have  done.  It  is  only  a  very  small  field 
which  I  have  been  able  to  traverse  in  your  company,  and  that, 
too,  very  imperfectly.  For  there  is  hardly  any  form  of  human 
activity  or  of  human  relations  which  law  cannot  touch.  Cases 
are  daily  multiplying,  and,  in  their  application  to  new  circums- 
tances, even  old  rules  are  assuming  novel  forms.  But  complex 
though  be  its  evolutions  and  illimitable  the  applications,  the 
spirit  of  law  is  one  and  it  lives  and  grows  with  time.  I  have 
therefore  deliberately  abstained  from  leading  you  into  the  be- 
wildering wilderness  of  single  instances,  and,  bearing  in  mind 
the  old  adage— all  the  truer  for  its  being  so  old — that  he  knoweth 
not  the   law  who   knoweth   not  the   reason  of   the   law,    I  have 

R.,  113  ;  Wdgiran  v.  Babu  Lul  [1904]  plaint  including  a  prayer  for  perpe- 

26  All.,    R91.    0/     Kedar  v.    Khettur,  tual  injunction  will  be  found  in  C.  P. 

[1880]6  Cal.,34.  C,  Sch.  IV,   nos.   100-3;   for  form  of 

1  Sankaravadivelu  v.    Secretary   of  temporary   injunction,   see   ibid,    no. 

State!  [1904]  28  Mad.,  72,  77.  166  ;  the  next  no.  (167)  gives  the  form 

'  C  P.  C,  s.  498  ;  Act  V  of  1908,  Sch.  of  notice  of  application  for  such  in- 

1,  Or.  39,  r.  2.    Not   after  decree  ap-  junction.     Act  V  of  1908,  Ap.  A.,  nos. 

parently.  35-39  ;    Ap.    D.,    nos.    14-6   (forms  of 

'  The     decree    may    be     executed  perpetual   injunction)  ;    A  p.    F.,  no.  8 

against  a  legal  representative,  Salcar-  (temporary  injunction). 

lal,\.Purva:tibai  [1901]  26  Bom.,  283.  '  Bhagwan   Das  v.    Siikhdei    [1906] 

But  an  injunction  does  not   run  with  28  All..  300.    Cf.  Ramsaran  v,   Chatai- 

the  land,  Dahiyab/iai  V.  Bapalal  [1901]  Singh  [1901]  23  All.,  46\  Contra,  Ah- 

3  B6m;  L.  R.,  564.  metJ  v.-Pofcer  [1912]  15  I.  C,  945. 

'  C.  P.  C,  Sch.  I,  Or.  39,  r.  2.  Of.  also  °  Act  VII  of  1870,  s.  7,  sub  s.  4,  cl.(d). 

Velu  V.  Pakarvoor    [1910]  6  I.  0.,  289.  '  Dmalul  Batul  v.  Nau'i  Koer  [1907] 

Or.  21,  r.  32; /I hte,  432.     As  to  need  of  6  C.  L.  J.,  427. 

notice  for  execution,  see  Dwgadas  v.  '  Bhut  Nath  v.  Chandra  [1912]  18  C. 

DewraJ  [1905]  33  Cal.,  S06.     Forms  of  L.  J.,  34. 
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endeavoured  to  explain  to  you  the  reason  of  the  rules  in  which 
the  collective  wisdom  of  centuries  has  found  expression.  It 
is  to  a  sacred  profession  that  you  are  called,  and,  whether  as 
ad^'ocates  or  judges,  your  function  will  be  high.  For  it  is  in  the 
glorious  shrine  of  justice  that  you  will  all  have  to  minister.  To 
repress  oppression,  to  put  down  fraud,  to  enforce  even-handed 
dealing  between  the  strong  and  the  weak,  to  secure  his  due,  his 
bare  but  clear  right,  even  to  the  vile  and  the  mean,  that  will 
be  your  duty,  that  will  be  your  privilege.  "  Not  what  thou 
and  I  have  promised  to  each  other,  but  what  the  balance  of 
our  forces  can  make  us  perform  to  each  other,  that  "  said  the 
seer  of  Chelsea,  "  in  so  sinful  a  world  as  ours,  is  the  thing  to  be 
counted  upon.'"  Verily,  man  makes  but  a  sorry  exhibition  of 
himself  in  the  courts  of  law;  and  when  T  say  that,  I  am  not 
thinking  only  of  the  suitors  and  litigants.  Unhappily,  advocates 
are  not  always  honest,  nor  judges  impartial,  and  ignorance  and 
short-sight  may  combine  to  make  a  trade  of  the  law  and  reduce 
all  litigation  to  a  game  of  chance.  The  fault  is  with  the  work- 
man, and  this  deplorable  result  you  can  prevent  by  refusing 
to  see  either  in  worldly  success  or  in  the  acquirement  of  riches, 
the  goal  and  purpose  of  your  lives.  Be  yoii  missionaries  in  the 
cause  of  justice — justice  which  sees  all  and  knows  all  and  is 
tempered  with  mercy.  Garry  the  standard  of  Truth  aloft  and 
keep  your  arms  ever  engaged  in  the  combating  of  wrong  in  its 
protean  and  multitudinous  shapes.  For  there  is  nothing  so 
hard  to  kill  as  error,  nothing  so  obstinate  as  a  fallacy.  The 
motto  of  your  alma  mater  and  mine  is :  "  Advancement  of 
Learning."  In  all  humility  and  with  deep  devotion  must  you 
approach  the  altar  of  knowledge.  Long  and  laborious  will 
probably  be  the  days  of  earnest  thought  and  of  honest  endea- 
vour that  you  will  have  to  live,  but  I  would  ask  you  not  to  cease 
work  till  you  get  to  the  truth  of  things.  Principles  you  must 
seek,  principles  you  must  hold  fast  to,  and  by  principles  you 
must  test  new  situations  and  strange  issues.  Avoid  all  rigidity 
of   thought,  eschew  all  conceit   of   mind,   strive   for  no  other 

'  Oarlyle,  French  Revolution,  vol.  ii,      for  his  magnum  opus  on  the  "  Specific 
bk.  i,  ch.  7.    These  memorable  words      Performance  of  Contracts." 
are   adopted  as  motto   by  Sir  B.  Fry 
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reward  than  the  consciousness  of  work  well  done.  It  is  only 
in  the  establishment  of  Right  and  its  triumph  that  man  finds 
the  proper  realisation  of  a  self  that  is  divine. 

Good  bye,  God  speed  you ! 
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Ahstraet  of  the  Proceedings  of  the  Council  of  the  Oovemor- 
General  of  India,  assemhled  for  the  purpose  of  making  Laws 
and  Regulations  under  the  Provisions  of  the  Act  of  Parliament 
24  and  25  Vic.  cap.  67. 


The  Couacil  met  at  Government  House,  on  Tuesday,  the 
23rd  November,  1875. 

SPECIFIC  RELIEF  BILL. 

The  Hon'ble  Mk.  Hobhouse  moved  for  leave  to  introduce 
a  Bill  to  define  and  amend  the  law  relating  to  certain  kinds  of 
Relief.  He  said  that  the  first  thing  he  must  do  was  to  apologise 
to  the  Council  for  the  want  of  explicitness  in  the  wording  of  the 
motion.  He  understood  that  some  of  his  Hon'ble  colleagues 
thought  he  was  going  to  propose  a  Poor  Law  and  others  that  it 
had  reference  to  the  movement  of  troops.  But  that  was  not 
the  case.  This  Bill  had  nothing  to  do  with  the  relief  of  taluqdars 
or  other  distressed  members  of  the  community,  nor  with  the 
change  of  sentries,  but  was  intended  to  deal  with  that  which 
was  well-known  to  lawyers  under  the  technical  term  of  "relief," 
namely,  the  remedy  which  was  granted  by  courts  of  justice  to 
suitors.  The  subject  was  of  considerable  complexity  and  intricacy 
of  detail.  But  he  should  be  able,  he  thought,  in  no  great 
number  of  sentences  to  explain  to  the  Council  what  was  the 
general  nature  of  it,  and  the  reason  why  they  should  pass  a  law 
on  the  subject. 

The  Council  would  recollect  that  there  was  now  pending 
before  them  a  Bill  for  the  purpose  of  reforming  the  Code  of 
Civil  Procedure,  and  it  was  in  connection  with  that  Bill  that 
Mr.  Hobhouse  asked  leave  to  introduce  the  Bill  he  was  now 
speaking  about.  The  forms  of  decrees  made  by  civil  courts  of 
justice  would  be  readily  enough  recognised  as  closely  connected 
with  the  procedure  of  those  courts,  though  so  far  forth  as  those 
forms  regulated  the  remedies  which  a  suitor  might  obtain 
against  his  adversary,  the  subject  was  connected  more  with 
substantive  law  than  procedure.  Still,  in  framing  the  Code 
of  Civil  Procedure,  we  were  constantly  coming  into  contact  with 
the  kind  of  decree  which  had   to  be  pronounced  ;  indeed  there 
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were  some  processes,  such,  for  instance,  as  interlocutory  injunc- 
tions, of  which  it  was  difficult  to  say  whether  they  partook  more 
of  the  nature  of  procedure  or  substantive  law.  Now  the  framers 
of  the  Code  of  Civil  Procedure,  had  confined  themselves  almost 
entirely  to  that  which  was  procedure  proper,  or  to  that  debatable 
ground  to  which  he  had  been  referring.  But  in  two  instances 
they  had  clearly  overstepped  the  boundary,  and  had  passed 
over  into  substantive  law.  These  two  instances  were  in  section 
15. of  the  Code,  which  dealt  with  declaratory  decrees,  and  in. 
section  192,  the  subject  of  which  was  the  specific  performance 
of  contracts.  In  the  Bill  pending  before  the  Council,  it  was 
proposed  to  repeal  the  whole  existing  Code,  excepting  those  two 
sections ;  and  those  were  not  dealt  with  by  the  Bill,  because  it 
was  intended  to  confine  it  to  that  which  was  properly  proced are, 
and  to  keep  our  hands  off  substantive  law.  But  it  had  always 
been  intended,  and  he  thought  he  had  mentioned  it  before,  to 
supersede  the  two  sectlians  in  question  by  a  fresh  measure  which 
would  deal  with  the  subject  of  them  in  a  much  more  full  and 
Comprehensive  manner. 

Now,  the  rfetnedies  which  were  administered  by  civil  courts 
of  justice  might  be  divided  into  two  great  classes,  those  by  which 
the  suitor  obtained  the  very  thing  to  which  he  was  entitled,  and 
ithpse.  by  which  hfe  obtained,  not  that  very  thing,  but  compensa- 
tion for  the  loss  of  it.  The  first  branch  was  known  as  specific 
relief,  and  the  second  was  known  as,  or  at  all  evejits  might  be 
termed,  compensatory  relief.  If  A  agreed  to  sell  a  house  to  his 
neighbour  and  then  refused  to  perform  his  agreement,  his 
neighbour  might  seek  relief,  either  by  compelling  A  to  sell  the 
house,  or  by  making  him  pay  damages  for  not  selling  the  house  ; 
and  so  if  A  published  a  piratical  copy  of  his  neighbour's  Writings 
and  invaded  his  copyright,  his  neighbour  might  seek  either  speci- 
fic relief  by  restraining  A  from  so  doing,  or  compensatory  relief 
by  making  A  pay  damages  for  the  wrong  inflicted  by  him.  It  was 
obvious  that  the  first  kind  of  relief  did  more  exact  arid  complete 
justice  whenever  it  was  applicable.  But  in  the  complicated  trans- 
actions :of  life  that  kind  of  relief  was  often  not  applicable,  and 
then  more'  inconvenience  and  hardship  were  caused  by  attempts 
to  carry  the  contract  into  effect  according  to  its  specific  terms, 
than  by 'the- simpler  and  rougher  method  of  giving  compensation 
for  the  breach  of  it.  The  consequence  was  that  there  Were  very 
different  consideratiohs  which  regulated  the  exercise  of  juris- 
diction by  way  of  specific  relief,  whether  in  the  performance  of 
a  contract  or  in  the  prevention  of  wrong,  and  the  exercise  of 
jurisdiction  by  the  simpler  and  rougher  method  of  giving  relief 
by  compensation.  In  England  that  difference  had  been  accent- 
uated in  a  remarkable  manner,  owing  to  historical  causes.  At 
a  very  early  period  in   our   history,  the  courts  of  common  law 
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refused  to  accommodate  themselves  to  the  growing  wants  of 
society,  and  declined  to  recognise  a  great  number  of  transactions 
which  sprang  up  more  and  more  as  society  became  richer  and 
more  civilised.  The  consequence  was  that  large  tracts  of^ 
natural  justice,  so  to  speak,  were  left  vacant  and  unprovided 
for,  and  they  were  occupied  by  the  Chancellors,  who  assumed 
the  jurisdiction  of  compelling  parties  to.  do  justice  when  the 
courts  of  law  refused  to  do  so.  Amongst  other  things  the  courts 
of  law  refused  to  give  any  remedy  by  way  of  specific  perform- 
ance or  by  way  of  prevention.  If  A  contracted  to  sell  a  field, 
he  could  not  be  compelled  by  common  law  to  do  so,  but  he 
might  be  ordered  to  pay  damages  for  not  doing  so  ;  or,  if  he 
encroached  upon  his  neighbour's  property,  he  coidd  npt  be 
compelled  by  common  law  to  abst^iji  from  doing  so,  though 
he  might  be  ordered  to  pay  damages  for  the  wrqng  actually 
done.  In  fact,  in  all  such  cases,  eoui'ts  of  Common  Law 
adhered  to  the  rougher  and  simpler  jurisdiction  of  compensatory 
relief,  The  result  was  that  two  important  and  extensive 
heads  of  equity  jurisdiction,  in  other  words,  the  jurisdiction 
of  the  Court  of  Chancery,  became  established  ;  namely,  the 
remedy  by  way  of  specific  performance  of  contracts,  and  the 
remedy  by  way  of  injunction  for  preventing  people  from  doing 
wrong. 

In  India  we  possessed  the  great  advantage  of  having  a 
single  court  for  the  purpose  of  administering  every  kind  of 
justice,  by  which  we  are  enabled  to  get  rid  of  many  refinements 
and  subtleties  which  beset  this  kind  of  jurisdiction  as  adminis- 
tered by  the  Court  of  Chancery.  But  still  the  inherent  dif- 
ference between  the  two  great  classes  of  relief,  remained,  and 
there  remained  the  fact  that  the  former  of  these,  namely,  specific 
relief,  though  more  exact,  was  more  delicate  arid  more  difficult 
to  administer,  and  that  it  required  more  skill  and  care  on  the 
part  of  the  judge,  and  that  some  guidance  of  the  legislature 
would  therefore  be  acceptable  to  him. 

The  Bill  he  asked  leave  to  introduce  did  not  deal  with 
compensatory  relief  at  all,  except  inciidentally  and  so,  far  as  it 
was  eithter. supplementary  or  alternative  to  specific  relief.  Its, 
direct  object  would  be  specific'  relief,  and  mainly  the  two  sub- 
jects he  had  mentioned,  the  remedy, by  way  of,  specific  perform- 
ance, which  rested  entirely  upon  coritract  between  the,  parties, 
and  the  remedy  by  way  of  injunction,  which  might  rest  upon 
the  right  to  have  property  protected  from  invasion,  'It  would, 
be  an  additional  inducement  to  the  Councilto  aficept  legislation 
upon  this  subject  when  he  reminded  theip'  that  it  had  formed, 
part  of  the  comprehensive  plan  which  had  been  so  ably  laid' 
dbwri'by  his  predecessor,  Mu.  Stephen.  He  mentioned  the  inatter 
in  one  of  his  latest   speeches   in   Council   on  the  passing 'of  the 
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Contract  AcU  They  bad  not  accomplished  any  large  portion 
of  that  plan,  because  their  bands  bad  been  quite  full  of  business 
with  reference  to  matters  which  were  more  pressing  under  the 
circumstances,  or  which  appeared  to  them  to  be  .more  pressing. 
But  they  had  never  lost  sight  of  it,  and  the  Bill  for  the  amend- 
ment of  the  Civil  Procedure  was  an  attempt  to  accomplish  one 
substantial  portion  of  it,  and  the  Bill  he  now  asked  leave  to 
introduce  was  an  attempt  to  accomplish  another. 
.  The  motion  was  put  and  agreed  to. 

The  Council  then  adjourned  to  Tuesday,  the  7th  December, 
1875. 

Calcutta,  ]  WHITLEY  STOKES, 

y      Secretary  to  the  Government  of  India, 
The  28rd  l<Iovr.,  1875.]  Legislative  Department. 


The  Council  met  at  Government  House,  on  Tuesday,  the 
7th  Deceniber,.  1875. 

SPECIFIC  RELIEF  BILL. 

The  Hon'ble  Mr.  Hobhouse  introduced  the  Bill  to  define 
and  amend  the  law  relating  to  certain  kinds  of  specific  relief, 
and  moved  that  it  be  referred  to  a  Select  Committee,  with 
instructions  to  report  in  three  months. 

When  he  asked  for  leave  to  introduce  the  Bill,  he  had 
explained  its  general  objects,  and  he  now  had  to  show 
the  mode  in  which  the  Bill  carried  those  objects  into  effect. 
The  Council  knew  that  the  Bill  was  designed  to  occupy  a 
middle  place  between  the  Civil  Procedure  Code  on  the  one 
hand,  and  the  Indian  Contract  Act  on  the  other  hand.  All  rules 
relating  to  the  validity  or  invalidity  of  contracts,  and  the  legal 
relations  of  parties  to  contracts,  were  dealt  with  by  the  Contract 
Act ;  and  the  technical  processes  by  which  parties  were  to 
obtain  their  remedies  were  provided  for  in  the  Civil  Procedure 
Code.  What  it  was  proposed  to  do  in  the  Bill  before  the 
Council  was  to  point  out  the  nature  of  the  remedy  to  be 
obtained.  Therefore,  this  Bill  was  not  intended  to  cover  any 
part  of  the  ground  which  was  already  covered  by  the  Contract 
Act,  any  more  than  it  covered  the  ground  already  covered  by 
the  Civil  Procedure  Code  ;  and  if  it  did  trespass  on  either 
ground  it  was  by  mistake,  Avhich  ought  to  be  corrected  when 
the   Bill  was  before  the  Select  Committee. 

Now,  Me.  Hobhouse  had  mentioned  on  the  last  occasion, 
that  the  main  subjects  of  the  Bill  were   the   remedies   by   way 
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of  specific  performance  of  contracts,  and  by  way  of  injunction 
for  the  prevention  of  wrong.  Any  one  who  looked  at  the  Bill 
would  see  that  the  bulk  of  it  was  taken  up  with  these  two 
subjects.  There  were,  however,  one  or  two  other  subjects  of 
considerably  narrower  range,  with  which  the  Bill  attempted  to 
deal,  and  to  which  he  would  first  call  attention  very  briefly 

Chapter  III  dealt  with  the  subject  of  the  rectification  of 
instruments.  That,  no  doubt,  was  in  itself  a  kind  of  specific 
performance,  because  if  there  was  no  contract  between  parties, 
there  would  be  nothing  to  rectify.  But  it  was  specific 
performance  of  a  very  peculiar  nature,  because  it  involved  the 
alteration  of  that  which  the  parties  to  the  contract  had  already 
settled  in  a  formal  way.  Thereforfe  it  was  a  subject  which 
needed  more  strict  rules  than  the  other  kinds  of  specific  per- 
formance. 

Chapter'  IV  dealt  with  the  rescission  of  contracts,  a  pro- 
ceeding exactly  the  opposite  of  the  specific  performance  of 
contracts. 

Chapter  V  dealt  ,  with  the  cancellation  of  instruments, 
occasions  for  which  arose  when  one  of  the  parties  had  got 
possession  of  a  document,  on  which  he  might  not  indeed  be 
able  to  found  a  legal  claim  in  a  court  of  justice,  but  which 
might  give  him  such  prima  facie  right  against  the  other  as 
would  expose  him  to  vexatious  claims  and  litigation.  In  these 
cases  it  was  just  that  the  aggrieved  party  should  apply  to  a 
court  of  justice,  in  order  to  have  the  instrument  destroj'ed. 

Chapter  VI  dealt  with  the  subject  of  declaratory  decrees, 
and  that  was  a  matter  of  jurisdiction  of  some  delicacy,  as  to 
which  some  direction  should  be  given.  Mr.  Hobhouse  had 
previously  mentioned  that  the  subject  was  dealt  with  in  the 
Civil  Procedure  Code.  That  Code  embodied  the  English  law 
on  the  subject,  and  merely  said  that  a  decree  should  not  be 
invalid,  on  the  ground  only  that  it  was  a  declaratory  decree, 
but  it  did  not  show  in  what  cases  a  declaratory  decree  should 
be  made. 

Chapter  VII  dealt  with  matters  which  seldom  arose,  but 
when  they  did  arise,  they  were  usually  of  great  importance. 
These  were  now  the  subject  of  the  writ  of  mandamus.  It  was 
called  a  chapter  for  the  enforcement  of  public  duties  ;  and  the 
rules  here  laid  down  were  intended  to  take  the  place  of  the 
procedure  for  a  mandamus,  to  supply  a  procedure  more  simple 
than  the  rather  intricate  and  technical  procedure  which  was 
now  in  force. 

In  all  of  the  various  matters  embraced  by  the  Bill,  it  was 
intended  almost  entirely  to  follow  the  present  rules  of  English 
law-;  and  by  English  law  he  meant  that  portion  of  English  law 
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which,  had  been  imported  into  India,  and  which  he  might  also 
call  Indian  law.  There  were  some  material  variances  between 
the  law  as  administered  here,  and  as  administered  in  England,' 
a  discrepancy  mainly  owing  to  the  different  conditions  which 
existed  in  India.  The  principal  one  of  these  differences  Mr. 
HoBHOUSE  had  already  mentioned  to  the  Council,  namely,  that 
we  had  not  the  Rouble  jurisdiction  which  existed  in  England. 
We  had  not  to  commit  our  law  to  a  judicial  system,  worked 
upon  the  principle  of  having  one  set  of  courts  to  do  injustice, 
in  order  that  another  set  might  interfere  to  do  justice  by  way 
of  injunction  or  in  some  other  way.  Owing  to  that  circum- 
stance the  process  of  choosing  and  seeking  a  remedy  was  very 
much  more  simple  in  this  country  than  in  England. ,  If  a 
contract  was  not  performed,  a' plaintiff  in  India  might  apply 
to  one  tribunal  and  ask  for  the  whole  of  the  remedies  to  which 
he  was  entitled,  instead  of  being  obliged  to  go  backwards 
and  forwards  to  the  two  sides  of  Westminster  Hall,  perhaps, 
after  all  obtaining  no  justice  in  either. 

If  the  Council  would  examine  section  18,  they  would  see 
that  the  Bill  contemplated  an  entire  settlement  of  all  disputes 
ai;ising  from,  the  non-performance  of  a  contract. 

It  ran  as  follows  :  — 

"  Any  person  suing  for  the  specific  performance  of  an 
agreement,  may  also  ask  for  compensation  for  its  breach,  either 
in  addition  to,  or  in  substitution  for,  such  performance.^ 

"  If  in  any  such  suit  the  court  decides  that  specific  perform- 
ance ought  not  to  be  granted,  but  that  there  is  a  valid  agreement 
between  the  parties  which  has  been  broken  by  the  defendant 
and  that  the  plaintiff  is  enjiitled  to  compensation  for  that  breach, 
it  shall  award  him  compensation  accordingly. 

,,  "  If  in  any  such  suit  the  court  decides  that,  specific  per- 
formance ought  to  be  granted,  but  that  it  is  not  sufficient  to 
satisfy  the  jijistice  of !  the  case,  and  that  some  compensation 
for  breach  of  the  agreement  should  also  be  made  to  the 
plaintiff,  it  shall  award  him  such  compensation  accordingly." 

So,  again,  in  section  28,  it  was  provided  tha:t  the  dismissal 
of  a  suit  for  specific  perforniance  of  an  agreement  should  bar 
the  plaintiff's  right  to  sue  for  the  breach  of  such  agreement.  Iil 
England  that  was  not  so — or  rather,  Mr.  HobhousE' was  speak- 
ing of  what  was  the  law  in  England  until  a  few  days  Ago ; 
for  it?  was  possible  that  the  alterations  which  had  just  com'e'into 
effect  would  make  a  great  difference  in  the  state  of  the  law  and 
bring  it  nearer  to  what  was  expressed  in  this  Bill.,  But 
oei'tainly,  before  these  alterations  were  made,  a  man;might  sue 
iij    the  Court ,  of   Chancery;  for  the  specific  performance  ol   a 
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contract ;  after  the  whole  case  wafe  gone  through," it  might  be 
discovered  that  the  appropriate  remedy  was  not  specific  per- 
formance;, ,,^nd,  the  case  niight  accordingly  be, brought  before  a 
court  of  law,  where  the  whole  subject  of  dispute  would  have 
to  be  tried  over  again.  Here  we  had  the  advantage  of  a  single 
tribunal,  and,  as  was  clearly  right,  the  plaintiff  might  come  to 
it  and  ask  for  the  , whole  of  the  remedies  to  which  he  was 
entitle,d.  He  must  make  up  his  mind  to  what  remedy  he  is 
entitled,  whether  to  specific  performance,  or  to  compensation, 
or  to  both.  And,  as  he  could  get  in  one  suit  all  he  was  entitled 
to,  it  was  but  just  that  the  whole  dispute  should  be  concluded 
in  one  suit,  and  that  no  second,  suit  should  be  brought. 

Another  ground  of  difference  wa,s  this,  that  in  India  the 
very;  artificial  law,  known  as  the  Statute  of  Frauds,  no  longei^ 
affected  contracts.  It  had  been  said  by  a  very  great  authority 
that  every  line  of  the  Statute  of, Frauds"  was, worth  a  subsidy. 
It  might,  however,  be  afiirmed  with  equal  truth  that  every  line 
had  cost  a^  subsidy,  for  there  was  probably  no  statute  on  the 
books  which  had  given  rise  to  so  much  litigation,  as  the  Statute 
of  Frauds.  The  reason  was  this,  that  it  had  inlrpduced  an 
artificial  system,  and  enjoined  strict  formalities  in  transactions 
of  every  day  occurrence  between  simple  people,  who  were 
accustomed  to  use  no  formalities  in  them.  People  went  on  in 
their  old  natural  informal  way,  and  then,  when  a  dispute  arose, 
one  party  would  prevent  the  other  from  getting  justice  by 
insisting  on  the  want  of  the  requisite  formality.  The  Courts, 
as  usually  happens  in  such  cases,  refined  on  the  Statute  to 
prevent  glaring  injustice,  and  thus  the  points  of  dispute  ,  were 
largely  multiplied.  There  was  no  part  of  the  subject  of  specific 
performance  of  contracts  which  was  more  subtle  or  refined  than 
those  parts  in  which  the  provisions  of  the  Statute  of  Frauds 
came  under  the  handling  of  the  Court  of  Chancery.  But  the 
Statute  had  been  repealed  in  India  by  the  Contract  Act,  and 
with  it  we  got  rid  of  a  large  and  troublesome  portion  of  the 
subject  of  the  measure  before  the  Council. 

There  was  another  subject  of  considerable  practical 
difficulty  on  which  it  was  almost  impossible  to  lay  down  rules. 
That  subject  was  the  delay  occurring  before  the  institution  of  a 
suit.  Therfe  was  no  express  law  limiting  the  time  within  which 
a  suit  for  specific  perfoinnance  should  be  instituted  in  th&'CourIt 
of  Chancery.  But  the  Court  of  Chancery  laid  down  the  rule 
that  suitors  sh'oiild  come  quickly  to  obtain  such,  a  remedy,  and 
it  was:  frequently!  a  very  difficult  question  to  decide  whether  a 
plaintiff  had  or  had  not  come  into  court  in  time.  Herein 
India,  the  .Limitation  Act  provided  a  period  of  three  years  in 
which  a  suit  for  the  specific  performance  of  a  contract  should  be 
brought  ;  and;. as  it  was  not  proposed  to. alter  the  law  upon  this 
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poinf,  we  were  able  to  av-oid  treating  the  difficult  question— what 
was  or  was  not  delay. 

The  foregoing  were  the  points  on  which  the  conditions  of 
Indian  law  brought  about  a  variance  between  the  provisions  of 
this  Bill,  and  what  would  be  necessary  if  a  similar  Bill  were 
introduced  in  Eagland.  Besides  that,  there  were  in  this  branch 
of  law,  as  in  others,  matters  on  which  authorities  differed. 
Some  of  .these  the  Bill  attempted  to  settle  one  way  or  the  other  ; 
and  in  that  sense  it  might  be  said  that  it  altered  the  law,  by 
ascertaining  what  was  doubtful,  or  ruling  one  way  what  might 
possibly  be  ruled  another  way  in  a  court  of  law.  He  had 
followed  what  he  conceived  to  be  the  balance  of  authority,  or 
what  appeared  to  be  the  clearer  and  more  intelligible  rulings 
in  each  matter.  He  would  mention  the  principal  of  these 
points. 

There  was  one  point  of  considerable  difficulty  in  .  the  .  Bill, 
and  that  related  to  the  part  which  made  provision  for  the 
specific  performance  of  contracts,  so  far  as  they  could  be 
performed,  and  for  compensation,  so  far  as  it  was  not  possible 
to  perform  them.  This  jurisdiction  was  a  very  delicate  one, 
for  it  amounted  to  something  like  making  a  new  contract 
between  the  parties,  when  the  person  seeking  performance  was 
the  person  in  default.  Yet  it  often  happened  that  there  was 
some  quite  insignificant  part  of  the  contract  which  the  party 
seeking  performance  was  bound  to  perform,  but  could  not  do. 
In  such  a  case,  it  was  wrong  that,  because  some  little  thing 
remained  iindone,  the  whole  contract  should  fail. 

Among  the  rules  to  choose  from,  the  Bill  had  followed  that 
which  was  the  most  restrictive  of  the  jurisdiction.  It  was 
expressed  in  section  14,  which  ran  as  follows :  — 

"  Where  a  party  to  an  agreement  is  unable  to  perform  the 
whole  of  the  agreement,  but  the  part  which  must  be  left 
unperformed  bears  only  a  small  proportion  to  the  whole  in 
value,  and  admits  of  compensation  in  money,  the  court  may,  at 
the  suit  of  either  party,  direct  the  specific  performance  of  so 
much  of  the  agreement  as  can  be  performed,  and  award 
compensation  in  money  for  the  deficiency." 

Then,  section  15  exhibited  the  different  positions  held  by 
the  party  in  default  and  his  opponent,  when  the  default  is  of 
greater  magnitude.     It  ran  as  follows  :  — 

"  Where  a  party  to  an  agreement  is  unable  to  perform 
the  whole  of  the  agreement  and  the  part  which  must  be  left 
unperformed  forms  a  considerable  portion  of  the  whole,  or 
does  not  admit  of  compensation  in  money,  the  party  in  default 
is  not  entitled  to  obtain  a  decree  for  specific  performance,  but 
the  court  may,  at  the  suit  of  the  other  party,  direct  the-  party  in 
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default  to  perform  specifically  so  much  of  the  agreement  as  he 
can  perform,  provided  that  the  party  seeking  specific  perforrh- 
ance  relinquishes  all  claim  to  further  performance,  and  all  right 
to  compensation,  either  for  the  deficiency,  or  for  the  loss  or 
damage  sustained  by  him  through  the  default  of  the  other 
party." 

For  both,  these  sections  the  Bill  gavQ  some  illiistratlons  to 
show  the  more  clearly  what  was  meant.  Mr.  Hobhouse  believed 
that  they  were  framed  in  accordance  with  the  most  careful 
decisions.  At  all  events,  there  was  no  intention  on  his  part  to 
alter  any  recognised  rule  of  law. 

Another  subject  of  difficulty  was  connected  with  the 
performance  of  agreements  consisting  of  a  number  of  minute 
acts,  the  doing  of  which  the  court  could  not  attend  to,  as 
it  might  attend  to  the  doing  of  a  single  act,  such  as  the 
execution  of  a  lease,  giving  possession  of  a  house,  and  so 
forth.  He  meant,  for  example,  such  a  contract  as  one  to 
repair  a  house  or  to  cultivate  land  in  a  given  way.  The  Bill 
dealt  with  such  cases  in  section  20,  which  set  forth  certain 
agreements  that  could  not  be  specifically  enforced.  Sub-section 
(c)  included  among  these  : — 

"  An  agreement  which  runs  into  such  minute  or  numerous 
details,  or  which  from  its  nature  is  such,  that  the  court  cannot 
enforce  specific  performance  of  all  its  material  terms." 

Then  there  were  some  illustrations  given  of  this  class  of 
contract.  He  believed  that  the  sub-section  (c)  and  the 
illustrations  represented  with  fidelity  the  law  administered  in 
England  and  in  India  too.  If  it  did  not,  it  was  from  the 
difficulty  of  specifying  in  concise  terms  a  rule  drawn  from 
many  decisions. 

Another   point    occurred    in     the     same     section,    where 

sub-section   (g)   included   among  the  agreements  not  capable  of 

specific  performance,  "  an  agreement  the  performance  of  which 

involves  the  performance  of  a  continuous  dut.y,  extending  over 

a  longer  period  than  five  years  from  its  date." 

There  the  Bill  endeavoured  to  fix  a  term  which  by  the 
present  law  was  not  fixed.  The  courts  now  would  not  decree 
the  performance  of  a  contract  involving  the  performance  of  a 
continuous  duty  for  a  number  of  years  ;  but  the  number  was 
indefinite.  Whether  it  was  wise  to  define  it,  Mr.  Hobhouse 
had  his  doubts  ;  and  if  it  was,  the  length  of  the  term  might 
be  a  subject  of  doubt.  It  was  a  question  which  might  well 
be  settled  in  i  Select  Committee.  The  proposal  was  put  on 
the  face  of  the  Bill,  in  order  that  it  might  receive  comment,  a 
course  often  pursued  with  advantage. 
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Mr.  Hobhouse  was  much  obliged  to  the  learned  Secretary, 
Mti.  Stokes,  for  reminding  him  of  that  which  for  the  moment 
h6  had  forgotten,  namely,  that  this  term  of  five  years  was 
inserted  in  the  draft  of  the  Civil  Procedure  Code  which  was 
settled  and  published  in  the  year  1865.  It  was  so  settled 
by  Sir  Henry  Maine  and  Sir  Henry  Harington,  so  that  it 
had  the  au-thority  of  two  eminent  men,  one  a  great  jurist,  the 
other  the  first  authority  of  his  day  on  the  subject  of  Indian 
procedure. 

The  foregoing  were  the  only  points  which  occurred  to  Mr. 
Hobhouse  to  mention  on  which  the  Bill  attempted  to  ascertain 
doubtful  or  indefinite  law.  Distinct  and  conscious  alterations 
of  the  law  he  had  made  none,,  except  one  that  he  would  mention 
immediately. 

In  section  23,  sub-section  (e),  it  was  provided  that  a  contract 
for  the  sale  of  property  should  not,  be  enforced  by  any  one  who 
had  made  a  previous  voluntary  settlement  of  the  same  propertyi 
Xnd  in  section  24,  sub-section  (d),  a  corre^pending  provision 
was  made  with  respect  to  a  purchaser  who  had  notice  of  such 
a  voluntary  settlement.  By  a  '  voluntary  settlement  '  the 
Council  must  understand  a  settlement  for  which  iio  money  was 
paid,  or  for  which,  no  other  .valuable,  consideration,  such  as 
marriage,  was  given  ;  as  when  a  man  from  affection  or  prudence 
settled  property  on  his  wife  or  his  children.  Well,. most  people 
would  ask  what  necessity  there  was  of  passing  a  law  to  this 
effect  ;  for  that,  if  a  man  had  settled  his  property,  he  had.  parted 
with  it,  and  how  could  he  sell  it  ?  It  resulted,  however,  from 
some  very  remarkable  decisions  on  a  Statute  of  Queen  Eliza- 
beth's reign  passed  for  the  prevention  of  frauds  upon  purchasers, 
that  if  a  man  made  a  voluntary  settlement  of  his  property,  he 
might  subsequently  sell  that  very  property  for  money,  and  the 
purchaser  might  take  it  away  from  the  true  owners,  or,  as  they 
were  called,  the  volunteers.  He  thought  most  people  would 
say  that  a  statute  of  that  kind,  instead  of  being  one  for  the 
prevention  of  fraud,  was  one  for  the  conamission  of  injustice  ; 
and  so  it  frequently  operated.  Courts  of  Equitj',  however^ 
would  not  allow  the  settlor  himself  to  enforce  specific  perfoi-m- 
ance  of  his  contract  in  a  case  where  his  hands  were  so  very 
far  from  clean.  But,  inasmuch  as  his  sale  of  the  property 
vacated  the  prior  settlement  as  against  the  purchaser,  the 
purchaser  was  allowed  tq  mantain  a  suit  for  enforcing  the 
sale,  even  though  he  had  notice  of  the  settlement  before  paying 
his  money.  The  Bill,  however,  proposed  that,  in  such  a  case, 
the  purchaser  should  not  be  entitled  to  specific  performance- 
He  might  take  whatever  other  remedy  he  could  get  on  his 
contract,  but  he  should  not  take  away  the  property  which  he 
knew  that  the  vendor  had.  no  moral  right  to  sell  to  him.^    On- 
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that  point  the  law  was  altered,  and  Mr.  Hobhouse  thought  that 
the  alteration  would  commend  itself  to  all  unsophisticated 
minds.  '  , 

There  was  another  point  on  which  the  Bill  adopted  a 
provision  taken  from  the  New  York  Code  which  Mr.  Hobhouse 
did  not  remember  to  have  observed  in  any  judgnient  or  text- 
book. Section  12,  sub-section  (a),  provided  that  an  agreement 
might  be  specifically  enforced — 

"  When  it  has  been  expressly  agreed  in  writing  betweeq 
the  parties  to  the  agreement  that  specific  performance  thereof 
may  be  required  by  either  party,  or  that  compensation  in  money 
shall  not  be  considered  adequate  relief  for  its  non-performance." 

Mr.  Hobhouse  had  never  seen  a  contract  of  this  kind,  but 
was  told  that  it  was  one  not  unlikely  to  be  made  in  India. 
No  doubt  such  provision  would  have  its  effect  in  the  discretion 
of  the  court  without  any  specific  rule  of  law  on  the  subject. 
He  hardly  knew  whether  it  was  an  addition  to  the  existing  law, 
but  he  mentioned  it  as  being  something  not  yet  expressed  in 
English  or  Indian  law. 

He  had  now  shown  how  far  the  Bill  was  intended  to  be  a 
mere  expression  of  existing  rules,  and  how  far  he  had  consciously 
altered  those  rules,  or  ascertained  them  when  indefinite. 
As  for  codifying  law  without  unconsciously  producing,  some 
alterations,  it  was  a  matter  of  extreme  difficulty,  if  not  an 
impossibility.  By  codifying  law,  he  meant  the  reduction  to 
writing  of  that  which  was  before  unwritten.  And  partly 
because  the  law-makers  might  err  in  their  conception  of  what 
they  ought  to  set  down  as  law,  partly  because,  having  a  right 
conception,  they  might  use  inappropriate  language  to  express 
it,  partly  because  the  expressions  were  construed  by  other 
minds  who  might  give  to  them  quite  a  different  turn  from  what 
they  were  intended  to  take,  it  would  be  a  very  wonderful  thing 
if  after  codification  the  law  remained  precisely  the  same  as 
before.  .  That  consideration,  however,  applied  to  all  attempts  at 
codification  ;  all  he  could  do  now  was  to  mention  the  variations 
of  which  he  was  conscious,  and  he  had  done  his  best  to  explain 
to  the  Council  the  relations  which  the  Bill  bore  to  existing 
laws. 

Only  one  other  point  he  had  to  mention  in  connebtion  with 
the  chapter  on  injunctions.  The  Council  would  see  that  the 
Bill  did  not  meddle  with  interlocutory  injunctions  at  all,  by 
which  term  he  meant  those  processes  of  the  Code  which  were 
simply  intended  to  preserve  the  status  quo  pending  the  decision 
of  the  dispute.  They  were  treated  as  of  the  nature  of  procedure, 
arid  were  dealt  with  by  the  Civil  Procedure  Code.  In  giving 
rules  about  perpetual  injunctions,  it  was  laid  down   that  the 
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court  should  be  able  to  grant  mandatory  injunctions.  The  terra, 
"  injunction  "  was  rather  deceptive,  for  it  looked  as  if  designed 
to  enjoin  the  performance  of  something,  whereas  its  technical 
meaning  was  the  prevention  of  something,  and  the  courts  used 
to  hold  that  they  Could  not  by  injunction  command  an  act  to 
be  done.  That,  however,  was  found  inconvenient,  and  indirectly 
they  assumed  the  power  of  commanding  a  positive  act  under  a 
negative  form  ;  for  instance,  a  man  might  be  restrained  from 
keeping  up  a  wall,  thereby  being  in  effect  compelled  to  pull  it 
down.  All  those  circuitous  modes  of  action  had  their  points  of 
weakness,  and  this  Bill  went  more  directly  to  the  required 
object.  In  section  52  it  was  provided  that  by  injunction  the 
court  might  not  only  prevent  the  breach  of  an  obligation,  but 
compel  performance  of  the  requisite  acts. 
The  motion  was  put  and  agreed  to. 


WHITLEY  STOKES, 
Secretary  to  the  Oovernment  of  India, 

Legislative  Department. 

Calcutta,  "i 

}■ 
The  7th  December,  1875.  J 
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SPECIFIC  RELIEF  BILL. 

Statement  of  Objects  and  Reasons. 

The  object  of  this  Bill,  which  is  iatended  as  a  supplement 
to  the  Code  oE  Civil  Procedure,  as  revised  and  published  in 
March,  1875,  is  to  define  and  amend  the  law  relating  to  specific 
and  preventive  relief. 

2.  Under  the  head  of  specific  relief,  it  deals  with  suits 
for — 

(a)  the  possession  of    specific   property,  moveable   or 

immoveable ; 

(b)  the  specific  performance  of  agreement ; 

(c)  the  rectification  of  instruments  ; 
Id)  the  rescission  of  contracts  ; 

(e)  the  cancellation  of  instruments  ; 

(/)  the  declaratory  decrees  ;  and 

(g)  the  enforcement  of  public  duties.  < 

3.  Under  the  head  of  preventive  relief,  it  treats  of  per- 
petual injunctions. 

4.  The  chapter  relating  to  the  recovery  of  possession  of 
specific  property  embodies  the  English  rules  as  to  detinue,  and 
the  useful  provision  of  the  Indian  Act  XIV  of  1859,  section  15, 
as  to  the  right  of  persons  informally  dispossessed  of  land  to 
recover  possession  by  a  summary  suit.  Words  have  been 
introduced  to  shovr  expressly  that  this  provision  does  not  apply 
to  lands  claimed  to  belong  to  Government.  This  exemption  in 
effect  resulted  from  section  17  of  Act  XIV  of  1859. 

5.  The  matter  of  the  chapter  relating  to  specific  perform- 
ance is  distributed  under  the  following  heads  :  — 

(a)  Agreements  which  may  be  specifically  enforced  ; 

(6)  Agreements  which  cannot  be  specifically  enforced  ; 

(c)  For  whom  agreements  may  be  specifically  enforced ; 

(d)  Of  the  discretion  of  the  court ; 

(e)  For  whom  agreements  may  not  be  specifically  en- 

forced ; 
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(/)  For  whom  agreements  may  not  be  specifically  en- 
forced, except  with  a  variation  ; 

ig)  Against  whom  agreements  may  be  specifically  en- 
forced ; 
{h)  Against  whom  agreements  may  not  be  specifically 

enforced  ; 
(z)  The  effect  of  dismissing  a  suit  for  specific  perform- 
ance. 
It  attempts  to  codify  the  English  law  on  this  subject,  with 
the  following  modifications :  — 

6.  Subject  to  the  negative  rules  afterwards  set  forth  in 
this  chapter,  the  Bill  empowers  the  Courts  to  decree  the  specific 
performance  of  any  agreement  when  the  parties  have  expressly 
agreed  in  writing  that  specific  performance  thereof  may  be 
required  by  either  of  them  or  that  damages  shall  not  be  consi- 
dered adequate  relief.  This  novel  provision  talcen  from  the 
New  York  Civil  Code,  is  one  of  the  means  by  which  the  Bill 
proposes  to  extend  a  useful  jurisdiction,  one,  it  may  be  re- 
marked, peculiarly  adapted  to  India,  where  the  alternative 
remedy  for  a  breach  of  contract,  that,  namely,  of  damages,  is 
owing  to  the  poverty  of  the  bulk  of  the  population,  and  the 
difficulty  of  executing  money  decrees,  often  so  utterly  nugatory. 

7.  In  England,  it  has  more  than  once  been  ruled  that  the 
Court  of  Chancery  will  not  compel  the  performance  of  a  conti- 
nuous duty  extending  over  many  years.  The  Bill  renders  this 
doctrine  more  precise  by  declaring  that  an  agreement,  the 
performance  of  which  necessarily  involves  the  performance  of 
continuous  duties  over  a  longer  period  than  five  years  from  its 
date,  shall  not  be  specifically  enforced.  Whether  this  is  the 
,best  limit  of  time,  will  be  a  point  for  consideration  before  the 
Bill  is  passed. 

8i  With  Tegard  to  specific  performance  of  contracts  to 
execute  buildings  or  to  cultivate  lands,  the  Bill  is  intended  to 
express  the  present  law. 

9:  The  rules  as  to  when  a  contract  for  the  sale  of  a 
married  woman's  estate  will  be  specifically  enforced,  are,  in 
England,  excessively  complicated.  The  Bill  makes  no  distinc- 
tion in  her  case,  and  thus  recognises  the  principle  embodied 
in  the  Indian  Succession  Act,  section  4,  and  Act  III  of  1874. 

10.  In  England,  a  voluntary  settlement  of  personal  chattels 
is  binding  on  the  settlor,  and  cannot  be  defeated  by  a  subsequent 
sale.  But  it  is  otherwise  in  the  case  of  freeholds,  copyholds 
and  leaseholds  ;  and  specific  performance  of  a  subsequent 
agreement  to  sell  land  may  be  enforced  against  the  voluntary 
settlor   and   the   parties  claiming   under   the   settlement.     The 
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Bill  does  not  recognise  this  distinction  (which  is  due  to  an 
artificial  construction  of  27  Eliz.,  C.  4)  and  treats  land,  in  this 
respect,  as  if  it  were  moveable  property. 

11.  The  absence  in  India  of  any  enactments  resembling 
the  Statute  of  Frauds,  sections  1,  3,  4  and  17,  renders  it  un- 
necessary to  embody  in  the  Bill  the  intricate  rules  of  the  Court 
of  Chancery  as  to  when  a  parol  agreement  to  sell  land  will,  and 
when  it  will  not,  be  specifically  enforced. 

12.  It  seems  impossible  to  elicit  a  consistent  doctrine 
from  the  English  decisions  as  to  the  rights  of  a  purchaser  or 
lessee  to  specific  performance  with  abatement  or  compensation, 
when  the  title  of  the  person  agreeing  to  sell  or  lease  is  defective. 
The  Bill  lays  down  that  only  in  one  case  can  such  relief  be 
granted,  namely,  where  the  part  of  the  agreement,  which  must 
be  left  unperformed,  bears  only  a  small  proportion  to  the  whole 
in  value,  and  admits  of  compensation  in  money.  This  will 
relieve  the  courts  from  the  exercise  of  a  duty  which,  in  many 
cases,  must  be  a  matter  of  guess  work  than  of  judicial  discretion. 

13.  The  right  to  enforce  a  contract  specifically  may,  in 
England,  be  lost  by  delay  in  .resorting  to  the  court,  and  a 
large  mass  of  cases  exists  relating  to  this  doctrine.  The  Bill 
contains  no  rules  on  the  subject,  for,  in  India,  the  provision 
of.  the  Limitation  Act  (IX  of  1871),  Schedule  H,  No.  113,  that 
suits  for  specific  performance  must  be  brought  within  three  years 
from  the  day  on  which  the  plaintiff  has  notice  that  performance 
is  refused,  renders  the  doctrine  of  laches  inapplicable  to  this 
kind  of  litigation.     See  2  Madras  High  Court  Rep.,  114,  270. 

14.  It  seems  to  be  erroneously  supposed  by  some  of  the 
raofussil  judges  that,  when  a  contract  is  proved,  the  grant  of  a 
decree  for  its  specific  performance  is  a  matter  of  course.  Care 
has  been  taken  in  this  chapter  to  show  distinctly  that  grapt  of 
such  decrees  is  purely  within  the  sound  discretion  of  the  court. 

15  As  in  this  country  all  remedies  on  an  agreement  can 
be  graiit^d  by  one  and  the  same  court,  it  is  Conceived  that 
only  one  suit  should  lie  on  account  of  its  non-performance. 
It  has,  on  this  account,  been  provided  in  Section  29,  that,  if  a 
suitfoT  specific  performance  is  dismissed,  no  other  suit  shall  be 
brought' x)n  the  same  agreement.  '  '      , 

16.  '  Chapter  III,  as  to  the  rectification  of  instruments. 
Chapter  IV,  as  to  the  rescission  of  contracts,  and  Chapter  V, 
as  to  the  cancellation  of  instruments, .  require  no  special  notice. 
They  are  taken  with  a  few  verbal  changes,  from  the  New  York 
Civil  Code  and  represent  substantially  the  law  on  these  subjects 
adniinistered'by  English  Courts  of  Equity. 

17.  Chapter  VI,  as  to  declaratory  decrees,  is  inWnded  to 
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take  the  place  of  Act  VIII  of  1859,  Section  15,  and  differs  from 
the  English  law  oh  the  subject  principally  in  authorising  the 
court  to  make  declarations  of  future  rights,  provided  only  that 
such  rights  are  vested.  In  the  absence  of  such  a  jurisdiction, 
it  V70uld  seem  to  be  necessary  to  authorise  suits  to  perpetuate 
testimony,  and  there  are  obvious  reasons  why  such  suits  should 
not  be  allowed  in  India. 

18.  Chapter  VII  deals  with  the  subject  of  mandamus,  and 
applies,  only  to  the  Presidency  High  Courts.  Care  has  been 
taken  to  exempt  from  orders  under  this  chapter  the  Secretary 
of  State  in  Council,  the  Government  of  India,  and  the  Local 
Governments. 

19.  In  part  III  are  contained  some  general  rules  as  to 
when  perpetual  injunctions  will,  and  when  they  will  not,  be 
granted.  The  chief  modifications  of  the  present  law,  which 
the  Bill  proposes  to  make,  are  as  follows  :  — 

20.  By  the  Bill,  the  courts  are  expressly  given  power  to 
grant  injunctions  to  do  substantive  acts,  when  such  injunctions 
are  necessary  to  prevent  the  breach  of  an  obligation.  In  England, 
the  same  thing  is  partially  effected  by  the  indirect  method  of 
making  orders  called  mandatory,  to  refrain  from  leaving  a  thing 
undone. 

21.  Under  the  Bill,  an  injunction  to  restrain  a  partner  may 
be  obtained  without  seeking  a  dissolution  of  the  partnership, 
even  when  the  partnership  is  determinable  at  will.  In  England 
the  rule  on  this  subject  is  still  unsettled. 

22.  In  England  a  married  executrix  will,  as  a  rule,  be 
restrained  from  getting  in  the  assets,  if  her  husband  be  out  of 
jurisdiction,  or  a  lunatic.  The  reason  is  that  the  husband,  and 
he  alone,  is  liable  for  devastavit  committed  by  his  wife.  The 
Indian  Succession  Act,  Sections  4  and  275,  appears  to  relieve 
husbands  of  this  liability,  and  the  Bill  accordingly  contains  no 
provision  on  the  subject. 

23.  It  is  hardly  necessary  to  observe  that,  in  a  country 
where  law  and  equity  are  administered  by  the  same  courts,  the 
subject  of  staying  legal  proceedings  need  not  be  dealt  with  at 
much  length.  The  provisions  of  the  Bill  relating  to  the  matter 
are  contained  in  Section  56,  clause  (c),  illustration  (m),  and  in 
Section  57,  clauses  (a)  and  (6),  which  relate  to  injunctions 
necessary  to  prevent  a  multiplicity  of  suits, 

24.  It  may,  in  conclusion,  be  remarked  that  most  of  the 
many  illustrations  contained  in  the  Bill  are  taken  from  the 
English  Equity  Reports, 

Simla,  ]  A.  Hobhouse. 

The  25th  October,  1875. 
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SPECIFIC  RELIEF  ACT. 

AOT  No.  1  OF  1877. 

[Received  the  Ooveriior-OeneraVs  assent  on  the  7th 
February,    1877.) 

An  Act  to  define  and  amend  the  Law  relating  to  certain 
kinds  o£  Specific  Relief. 

Whereas  it  is   expedient  to  define  and    amend  the  law    Preamble, 
relating   to  certain   kinds  o£  specific  relief  obtainable  in  civil 
suits  ;  it  is  hereby  enacted  as  follows  :- — 

Specific  Relief — Remedy  which  contemplates  the  com- 
plete enforcement  of  a  right  and  the  exact  fulfilment  of  an 
obligation.  Ante,  1-3.  The  'preamble  shows  the  scope  of  the 
enactment.  As  to  the  effect  of  a  preamble,  see  Ghinna  v. 
Ma/iome(Z  [1865]  2  Mad.  H.C.ft,  332  ;  Q.  E.  v.  Indvajit  [1889] 
11  All.,  262  ;  Kadir  v.  Bhawani  [1892]  14  All,  145,  154  ; 
Promotho  v.  Kali  [1901]  28  Cal,  744,  747  ;  Maxwell,  5th  ed'., 
69-82  ;  Craies,  183-9  ;  Ghose,  19-30.  See  also  Crawford  v.  Spooner 
[1846]  4  M.  I.  A.,  179,  187.  The  statute  does  not  purport  to  be 
exhaustive.  As  to  other  forms  of  specific  relief  which  will  be 
found  elsewhere  dealt  with,  see  ante,  30-1  ;  also  1  Stokes,  A.-I. 
Codes,  928-9,  945. 

Civil  suits^-~In   criminal   cases   also   specific  relief  may 


sometnues 
also  s.  552, 


be  given,    Act  V.  of  1898  (Cr.  P.  C),  Ch. 
But  see  s.  7  infra. 


x^xii, 


xliii. 


PART  I. 

PRELIMINARY. 

1.     This  act  may  be  called  the  Specific  Relief  Act,  1877.  Short  title. 

It   extends   to   the   whole  of  British  India,  except  the  Local     ex 

-Scheduled  Districts,  as  defined  in  Act  No.  XIV  of  1874.     ,  *^''*- 

'And   it  shall   come  into   force  on    the  first  day  of  May,  Commence- 

TQ1717  ■  J.  J       ment. 

..British  IiiClia—"AU   territories   and  places  within  His 
esty's  "dominions  which,  are   for  the   time.  Veing  governed 
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NOTIFICATIONS. 


Gazette  of  India,  1877,  pt.  I,  p.  562. 


Ibid,  1877,  pt.  I,  p.  662. 


by  His  Majesty  through  the  Governor-General  of  India  or  through 
any  Governor  or  other  officer  subordinate  to  the  Governor- 
General  of  India."  — Act  X  of  1897  (General  Clauses  Act),  s.  3, 
el.  7.  A  new  province  on  acquisition  becomes  part  of  British 
India,  Ouseley  v.  PJowden,  Boulnois,  161-2. 

Scheduled  Distpiets— The  Act  has  been  extended  to 
the  following  Scheduled  Districts  by  notifications,  as  under  : 

mSTRICTS. 

Scheduled  Districts  of  the  Punjab 
(including  at  the  time  districts  which 
now  form  the  North-west  Frontier 
Province),  Kamrup,  Naugong,  Darrang. 

Sibsagar,  Lakhimpnr,  Goalpara  (ex- 
cluding the  Eastern  Daars),  Ss'lhet, 
and  Eachar  (excluding  the  North 
Cachar  Hills.) 

Hazaribagh,  Lohardaga  (now  called 
Ranehi,  including  Palaman),  Man- 
bhum,  and  pargana  Dhalbhum,  in  Dis- 
trict Singbhum. 

Cantonment  of  Morar. 

Jhansi  Division. 

Scheduled  Districts  of  the  Central 
Provinces. 

Sind. 

Coorg. 

Western  Jalpaiguri. 

Upper  Burma  (except  the  Shan 
States). 

Kumaon,  Garhwal,  and  the  Tarai 
Parganas. 

Portion  of  the  Jalpaiguri  District 
known  as  the  Western  Duars. 

Ajmere  and  Merwara. 

Section  9  only  was  extended  to  : — 

Taluqs  of  Bhadrachalam  and  Raka- 
pilli  and  the  Rampa  country. 

Kumaon,  Garhwal,  the  Tarai  parga- 
nas, the  scheduled  portion  of  the 
Mirzapur  District,  and  Jaunsar  Bawar. 

Tracts  in  the  Gedavari  Agency  to 
which  it  had  not  already  been  extend- 
ed. 


Ibid,  1878,  pt.  I,  p.  82. 
Ibid,  1878,  pt.  I,  p.  539. 
Ibid,  1879,  pt.  I,  p.  592. 

Ibid,  1879,  pt.  I,  p.  772. 
Ibid,  1880,  pt.  I,  p.  676. 
Ibid,  1882,  pt.  I,  p.  217. 
Ibid,  1882,  pt.  I,  p.  511. 

Gazette  of  India,  1893,  pt.  II,  p.  272. 

Ibid,  1895,  pt.  I,  p.  573. 

Ibid,  1896,  pt.  I,  p.  44. 
Ibid,  1897,  pt.  II,  p.  1415. 

Ibid,  1879,  pt.  I,  p.  630. 

Ibid,  1886,  pt.  I,  p.  452. 

Ibid,  1900,  pt.  I,  p.  59. 


Extension  of  the  Act — The  Act  has  been  further 
declared  to  be  in  force  in  the  town  of  Mandalay,  Act  XX  of  1886, 
s.  6  (now  see  Act  XIII  of  1898),  and  s.  9  in  British  Baluchistan, 
Reg.  I.  of  1890,  s.  3.  Where  the  Specific  Relief  Act  does  not 
apply,  suits  are  governed  by  the  ordinary  rules  of  justice,  equity 
and  good  conscience,  Janardan  v.  Bhnirab  [1915]  30  I.  C.  365. 

Commencement— Marginal  notes  do  not  form  pai-t  of 
the  section,  Punardeo  v.  Eamsarup  [1898]  25  Cal.,  858  ;  Balraj 
V.  JflgafpaZ  [1904]  26  AH.,  393,  406,  P.  C.  (contra,  Kamesharv. 
Bhikhan  [1893]  20  Cal.,  609,  628).  A  new  law  generally  has 
no  retrospective  effect,  unless  it  povides  merely  for  procedure, 
Maxwell,  5th  ed.,  341-371;  Craies,  321-35  ;  Ghose,  347-53;  Ratansi 
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Kalianji  [1877]  2  Bom.,  148  ;  Javanmal  v.  Muktabai  [1890]  14 
Bom..  516;  Deh  'Narain  v.  Varendra  [1889]  16  Cal.,  267; 
Jogodanund  v.  Amrita  Lai  [1895]  22  Gal.,  767  ;  Muhammad  v. 
Qurban  [1903]  26  All.,  119  P.  C.  Of.  General  Clauses  Act  (X 
of  1897),  SS.  5,  6. 

2.  [Repealed  by  i^epea/m^/  and  Amending  Act  (XII 
of  1891)  ,  Schedule  I.] 

3.  In  this  Act,  unless  there  be  something  repugnant 
in  the  subject  or  context, — 

'Obligation'  includes  every  duty  enforceable  by  law. 

Interpi'etation  ciause— Legislative  definitions  are  to  be 
received  rather  as  general  examples  than  as  overruling  pro- 
visions, Uda  v.  Imamuddin  [1878]  2  All.,  74,  86  ;  Ghose,  53-9  ; 
Craies,  193-7. 

Obligation— Ante,  3-4.  'Obligation'  is  a  tie  or  bond 
which  constrains  a  person  to  do  or  suffer  something.  Just. 
Inst.  Ill,  13.  It  implies  a  right  in  another  person  to  which  it 
is  correlated,  and  it  restricts  the  freedom  pf  the  obligee  with 
reference  to  definite  acts  and  forbearances.  If  these  latter  do 
not  possess  or  cannot  be  reduced  to  a  money  value,  the  obligation 
mny  be  moral  or  social  or  religious,  but  it  is  not  legal.  Pothier, 
Obi.,  1  ;  Savigny,  Obi ,  ch.  i,  ss.  2-4 ;  Anson,  Con.,  6-10. 
English  lawyers  frequently  use  the  term  as  correlative  to  aright 
in  personam,  and  not  a  right  in  rem,  Pollock,  Gon.,  4;  Markby, 
Elem.  Law,  s,  137  ;  Foster  v.  Wheeler  [1887]  36  Ch.  D.,  695. 
The  Indian  legislature  uses  the  term  in  its  wider  juristic  sense 
which  is  limited  to  duties  arising  either  ex  contractu  or  ex 
delicto.     1  Austin,  Jur.,  90-8. 

Includes— this  word  has  an  extending  force.  Be  Nasibun 
[1882]  8  Cal ,  534,  536,  and  is  intended  to  be  enumerative 
and  not  exhaustive,  §■  E.  v.  Bamanjiyya  [1878],  2  Mad  ,  5,  7  ; 
Mangaldas  v  Jewanram  [1899]  23  Bom.,  673.     Ghose,  55-7. 

Reference. — The  word  occurs  in  ss.  5  (b)  and  (c),  54, 
and  55  infra. 

'  Trust '  includes  every  species  of  express,  implied,  or 
constructive  fiduciairy  ownership  : 

'  Trustee  '  includes  every  person  holding,  expressly,  by 
implication,  or  constructively,  a  fiduciary  character  : 

Illustrations. 

(a)  Z  bequeaths  land  to  A,  "  not  doubting  that  he  will  pay  thereout  an 
annuity  of  Rs.  1,000  to  B  for  his  life."  A  accepts  the  bequest.  A  is  a  trustee, 
within  the  meaning  of  this  Act,  for  B,  to  the  extent  of  the  annuity, 

(&)  A  is  the  legali  medical  or  spiritual  adviser  of  B.  By  availing  himself 
of  his  situation  as  such  adviser,  A  gains  some  pecuniary  advantage  which 


Interpreta- 
tion clause. 


'Obligation.' 


Trust.' 


Trustee. 
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might  otherwise  have  accrued  to  B.     A  is  a  trustee  for  B,  -within  the  meaning 
of  this  Act,  of  such  advantag'e. 

(c)  A,  being  B's  banker,  discloses  for  his  own  purpose  the  state  of  B's 
account.  A  is  a  trustee,  within  the  meaning  of  this  Act,  for  b,  of  the  benefit 
gained  by  him  by  means  of  such  disclosure. 

(d)  A,  the  mortgagee  of  certain  leaseholds,  renews  the  lease  in  his  own 
name.  A  is  trustee,  within  the  meaning  of  this  Act,  of  the  renewed  lease, 
for  those  interested  in  the  original  lease.- 

(e)  A,  one  of  several  partners,  is  employed  to  purchase  goods  for  the 
firm.  A,  unknown  to  his  co-partners,  supplies  .them,  at  the  market-price,  with 
gcfods  previously  bought  by.himiself  when  the  price  was  lower,  and  thus 
makes  a  considerable  profit.  A  is  a  trustee,  for  his  co-partners,  within  the 
meaning  of  this  Act,  of  the  profit  so  made. 

( /)  A,  the  manager  of  B's  indigo-factory,  becomes  agent  for  C,  a  vendor 
of  indigo-seed,  and  receives,  without  B's  assent,  commission  on  the  seed  pur- 
chasEid  from  C  for  the  factory.  A  is  a  trustee,  within  the  meaning  of  this  Act, 
for  B,  of  the  commission  so  received. 

(g)  A  buys  certain  land  with  notice  that  B  has  already  contracted  to  buy 
it.  A  is  a  trustee,  within  the  meaning  of  this  Act,  for  B,  of  the  land  so 
bought. 

(^)  A  buys  land  from  B,  having  notice  that  C  is  in  occupation  of  the 
land.  A  omits  to  make  any  inquiry  as  to  the  nature  of  O's  interest  therein. 
A  is  a  trustee,  within  the  meaning  of  this  Act,  for  C,  to  the  extent  of  that 
interest. 

Tpust,  tPUstee— The  Act  does  not  purport  to  define 
either  of  these  terms,  it  simply  states  what  each  includes  ; 
Graies,  194-6,  Ilbert,  Leg.  Forms,  281.  The  Indian  Trusts  Act 
{II  of  1882)  gives  the  following  definitions  (s.  3)  :  "  A  '  trust '  is 
an  obligation  annexed  to  the  owneiship  of  propertj',  and  arising 
out  of  a  confidence  reposed  in  and  accepted  by  the  owner  or 
declared  and  accepted  by  him,  for  the  benefit  of  another,  or  of 
another  and  the  owner.  The,  person  who  reposes  the  confidence 
is  called  the  '  author  of  the  trust :'  the  person  who  accepts  the 
confidence  is  called  the  '  trustee.  '" 

With  this  definition,  the  definitions  given  by  text-writers, 
where  a  distinction  is  made  between  legal  and  equitable  estates, 
may  be  compared,  2  Spence,  Eq.,  875  ;  2  Story,  Eq.,  s.  964  ;  3 
Pomeroy,  Eq.,  J.,  s.  986  ;  Lewiii,  Trusts,  2  ;  Godefroi,  Trusts, 
1-2.  Of.  per  Lindley,  M.  R.,  "A  trust  is  really  nothing  except  a 
confidence  reposed  by  one  person  in  another,  and  enforceable  in 
a  court  of  equity,"  Re  Williavis,  Williajns  v.  Williams  [1897] 
2  Ch.,  12,  18.  A^  the  Indian  law  on  the  subject  has  been  codi- 
fied, the  piinciples  embodied  in  Act  II. of  1882  may  be  applied, 
even  in  those  parts  of  India  where  the  Act  is  not  yet, in  force 
(cf.  Kadir  v.  Nep.ean[1898]  26  Cal.,  1,  6-7,  P.  C),  and  a  length- 
ened discussion  of  the  law  of  trusts  will  be  out  of  place  here. 

It  may,  however,  be  explained  that,  where  the  author  of  the 
trust  clearly  expresses  it  either  in  writing  or  by  words  (Sudda- 
sookv.Ran)Chu'nder[]890]nGai:',Q20%  there  is  an .  express 
trust,  but  where  there  is  no  such  expression  btit  there  is  ground 
for  presuming  an  intention  to  dispose  of  property   in   favour  of 
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another,  there  is  an  implied  trust  ;  Snell,  Eq.,  17th  ed.,  45,  102. 
Two  special  classes  of  implied  trust,  which  are  classified  by  text- 
writers  as  resulting  trust,  may  be  here  mentioned  :  (i) 
henami  purchases,  where  A  ad\rances  funds  for  conveyance  or 
assignment  of  property  ostensibly  in  favour  of  B;  Act  II  of 
1882,  s.  82,  cf.  Ameeroonnissa  v.  Aslirufoonnissa  [1872]  14 
M.  1.  A.,  433,  Dyer  v.  Dyer  [1788]  2  Wh.  &  T,  8th  ed.,  820  ;  (ii) 
unexhausted  residue  of  property  left  after  execution  of  trust  or 
by  reason  of  its  failure ;  Act  II  of  1882,  s.  83,  Lalluhhai  v.  Man- 
kiiDarhai  [1876]  2  Bom.,  388.  A  constructive  trust,  lastly,  is  one 
which  the  court  elicits  by  a  construction  put  upon  certain  acts 
of  the  parties,  Agnew,  Trusts,  107.  There  is  no  reference  here 
to  any  intention  of  the  parties,  whether  expressed  or  presumed  ; 
for  the  matter  of  that,  the  parties  may  not  have  intended  any 
trust.  But  a  court  of  equity  will  raise  such  a  trust  wherever  a 
person  clothed  with  a  fiduciary  character  gains  some  personal 
advantage  by  availing  himself  of  his  situation  as  such.  Lewin, 
Trusts,  196.  The  party  may  have  acted  fraudulently,  1  Story, 
Eq.,  ss.  186-9,  or  may  have  gained  an  unfair  advantage,  ibid, 
s.  258,  or  there  may  be  only  an  equitable  lien,  3  Pomeroy, 
Eq.  J.,  pt.,  3,  ch.  vii.  As  to  executed  and  executory  trusts,  see 
Olenorehy  v.  Bosoille  [1733]  2  Wh.  &  T.,  8th  ed.,  778,  and  notes. 
As  to  charities,  see  Commrs.  of  Income  Tax  v.  Pemsel  [1891]"  A. 
C,  545,  583,  Act  VI  of  1890.  As  to  religious  endowments  and 
public  trusts  in  India,  see  Reg.  XIX  of  1810,  Reg.  VII  of  1817 
(Madras),  Act  XX  of  1863,  and  Act  V  of  1908,  s;  92:  See  also 
Act  XV[i  of  1864  (Ofiicial  Trustees),  and  Acts  XXI  of  1860 
(Literary,  Scientific  and  Charitable  Societies)  and  I  of  1880 
(Religious  Societies). 

Fidueiapy  ehapaetep— applies  apparently  to  "  all  the 
variety  of  relations  in  which  dominion  may  be  exercised  by  one 
person  over  another  "  (Huguenin  v.  Baseley  [1870]  1  Wh.  &  T., 
8th  ed.,  259,  Romilly,  arguendo),  where  "  confidence  is  necessarily 
reposed  by  one,  and  the  influence  which  naturally  grows  out  of 
that  confidence  is  possessed  by  the  other  "  [Tate  v.  Williamson 
[1886]  "2  Qh.,  55,  61).  Such  are  the  relations,  eg.,  of  parent 
and  child,  man  and  wife,  doctor  and  patient,  attorney  and  client, 
guardian  and  ward,  principal  and  agent,  promoter  and  com- 
pany, director  and  company,  etc. 

References — The  word  '  trust '  occurs  in  ss.  12  (a),  21(e), 
and  56  (i),  infra,  and  the  word 'trustee'  in  ss.  10,  expln.,  11 
(a),  21  (e),  42,  expln.',  43  and  54  infra. 

Illustpations — Illustrations  in  Indian  Acts  have  been 
described  as  cases  decided  by  the  highest  authority,  viz.,  the 
legislature,  Gharlesworthv.  MacDonald  11898]  23  Bom.,  103, 112  ; 
Reg.  V.  Rahimat  [1876]  1  Bom.,.147, 155.  Cf.  CoUett,  4th  ed.,  lOn. ; 
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1  Stokes,  A.-l.  Codes,  xxiii-vi,  297.  But  see  Omed  Ali  v. 
Nidhee  [1874]  22  W.  R.,  367  ;  Nanak  v.  Mohan  [1877]  1  All., 
487,  495-6  ;  Kailash  v.  Sonatun  [1881]  1  Cal ,  132  ;  Balaram  v. 
Marigta  Dass  [1907]  34  Cal.,  941,  950  ;  Ghose,  60-5.  The  better 
opinion  seems  to  be  that  illustrations  cannot  be  taken  to  con- 
trol the  plain  meaning  of  the  section  and  curtail  any  right 
which,  so  understood,  it  confers,  1  Blacfcstone,  Gom.,  183  ;  ante, 
282. 

111.  (a).  This  is  an  instance  of  'precatory  trust,  though 
authorities  are  divided  as  to  whether  it  is  to  be  classed  as  ex- 
press (3  Pomeroy,  Eq.  J .,  s.  1010)  or  implied  (Lewin,  Trusts,  ch 
viii.,  144j  trust.  Parsons  v.  Baker  [1812]  18  Ves.,  476  ;  Harding 
V.  Glyn  1739]  2  Wh.  &  T.  8th  ed.,  339  ;  Sale  v.  Moore  [1827]  1 
Sim.,  53.1.  As  to  precatory  trust,  see  further  McCormiek  v.  Grogan 
[1868]  4  H.  L.,  82;  Ee  Adams  and  Kensington  7estri/ [1884] 
27  Ch.  D.,  394  ;  Re  Biggies  [1888]  39  Ch.  U.,  253  ;  Mussoorie 
Bank  v.  Raynor  [1883]  4  All.,  500,  P.  C,  Kumarsami  v.  Subba- 
raya  [1886]  9  Mad,,  325;  Ockool  Nath  v.  Tssitr  [1886]  14  Cal., 
222 ;  2  Story,  Eq.,  s.  1068  b.  The  trend  of  English  decisions 
now  is  for  restricting  the  doctrine,  but  the  British  Indian  legis- 
lature frankly  recognises  it  here      Collett,  5th  ed.,  22. 

111.  (b).  This  illustration  by  no  means  exhausts  the  cases 
where  the  '  equitable  doctrine  of  undue  influence'  is  properly 
applicable.  Kerr,  Fraud,  4th  ed.,  145,  sqq.  ;  Allcard  v.  Skinner 
[1887]  36  Ch.  D.,  145.  As  to  legal  adviser,  see  MePherson  v. 
Watt  [1S77]  3  A.  C,  254  ;  Carter  v.  Palmer  [1841]  8  01.  &  F., 
657  ;  Fuzelun  v.  Omdah  [1868]  10  W.  R.,  469  ;  Taylor  v. 
Asmedh  Koonwar  [1865]  4  W.  R.,  86 ;  1  Story,  Eq.,  s.  310 ; 
medical,  Smith  v.  Kay  [1859]  7  H.  L.  C,  750  ;  1  Story,  Eq., 
s.  314;  spipitual,  Euguenin  v.  Baseley  [1807]  1  Wh.  &  T., 
8tli  ed.,  259  ;  Morley  v.  Loughnan  [1893]  1  Ch.,  736.  See  also 
I.  C.  A,,  s.  16  ;  Trusts  Act,  s.  88.  This  and  the  following  illustra- 
tions are  all  instances. of  constructive  trusts. 

111.  (e).  This  and  the  next  three  illustrations  sire  cases 
of  contractual  relationship  and  a  breach  of  confidence  implied 
from  same  ;  "  in  each  the  act  of  A  is  a  breach  of  the  unexpressed 
but  implied  obligation  in  the  contract  that  no  other  than  the 
agreed  profit  is  to  be  made  out  of  the  contract."  Collett,  5th  ed., 
49.  As  to  bankers'  duty,  see  1  Laws  of  Eng.,  643,  Hart,  Banking, 
211-4. 

111.  (d).  Per  Nottingham,  C. :  "  The  mortgagee  here 
doth  but  graft  upon  his  stock,  and  it  shall  be  for  the  mortgagor's 
beneGt,"  Rvshu-oi-th's  case  [1676]  2  Freem.,  13.  Cf.  Keeeh  v. 
Sandford  [1726]  2  Wh.  &  T.,  8th  ed.,706  ;  Kashi  v.  Indra  [1908] 
5  A.  L.  J.  R.,  590. 

111.  (e)-     Benlley    v.    Graven   [1853]    18   Beav.,   75.  Cf. 
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Kimber  v.  Barber  [1872]  8  Oh.,  56  :  Damodar  v.  Sheoram 
[1907]  4  A;  L.  J.  R.,  587  ;  I.  C.  A.,  s.  216  (principal  and  agent/  ; 
Mayen.  V.  AZsfo?i  [1892]  16  Mad.,  238,  249;  Bowstead,  Agenc7j, 
137-47. 

111.  (f).  Massey  v.  Davies  [1794]  2  Ves.,  317.  The  prin- 
ciple is  that  an  agent,  or  any  person  in  a  fiduciary  position  for 
the  matter  of  that,  should  avoid  tempting  situations  where  his 
interest  might  come  into  conflict  with  his  duty.  Giilett  v. 
Peppercorn  [1842]  3  Beav.,  78.  Fox  v.  Maekreth  [179]]  2 
Wh.  &  T.,  8th  ed.,  722,  will  cover  this,  and  the  last  illustration. 

111.  (g).  Case  of  actual  notice.  Act  11  of  1882,  ss.  91,  96, 
prov. ;  Act  IV  of  1882,  ss.  39, 40  ;  Le  Neve  v.  Le  Neoe  [1748]  2 
Wh.  &  T.,  8th  ed  ,  187.  Flying  reports  do  not  amount  to  actual 
notice,  Wildgoose  v.  Wayland  [1601]  Gould,  147,  which  "  must 
be  given  by  a  party  interested  in  tlie  property  and  in  the  course 
of  the  treaty  for  the  purchase,"  Sugden,  V.  &  P  755  ;  but  see 
2  Dart,  V.  &  P.,  875. 

111.  (h).  Case  of  constructive  notice.  Taylor  v.  Stibhert 
[1794]  2  Ves  ,  437  ;  Barnhart  v.  Greenshields  [1853]  9  Moo.  P.  C, 
18.  "  A  person  is  said  to  have  notice  of  a  fact,  either  when  he 
actually  knows  that  fact  or  when,  but  for  wilful  abstention  from 
inquiry,  or  gross  negligence,  he  would  have  known  it,  or  when  in- 
formation of  the  fact  is  given  to  or  obtained  by  his  agent  under 
the  circumstances  mentioned  in  the  Indian  Contract  Act,  1872, 
section  229,"  T.  P  A.,  s.  3  ;  Trusts  Act,  s.  3.  Ware  v.  Egmont 
[1854]  4  DeG.  M.  &  G.,  460  ;  Jones  v.  Smith  [1841]  1  Hare,  55. 
See  also  Mancharji  v.  Korigseoo  [1869]  6  Bom.  H.  0.  R.,  59 ; 
Ahmedbhoy  v.  Balkrishna  [1894]  19  Bom.,  391.  As  to  a  bond  fide 
purchaser  for  value,  see  T.  P.  A.,  ss.  43,  53,  78,  81 ;  Bassett  v. 
Nosworthy  [1673]  2  Wh.  &  T.  8th  ed.,  163. 

'  Settlement '  means   any  instrument   (other  than  a  will    'Settlement.' 
or  codicil,  as  defined   by  the  Indian  Succession  Act)  whereby 
the  destination  or  devolution  of  successive  interests  in  move- 
able or   immoveable  property  is    disposed  o£  or  is  agreed  to 
be  disposed  of  : 

Similar  law.  Act  II  of  1899,  s.  2  (24);  Eef.  under  Stamp 
Act  [1884]  7  Mad.,  349.,  F.  B. 

Will. — "  A  legal  declaration  of  the  intentions  of  the  testator 
with  respect  to  his  property,  which  he  desires  to  be  carried  into 
effect  after  his  death."     Ind.  Sue.  Act  (X  of  1865),  s.  3. 

Codicil. — "  An  instrument  made  in  relation  to  a  will  and 
explaining,  altering  or  adding  to  its  dispositions."     Ibid.,  s.  3. 

Settlement,  therefore,  as  above  defined,  is  a  document 
transferring  property  inter  vivos.  The  transfer  is  in  favour  of 
two  or  more  persons,  who  take   successive  and  not  concurrent 
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Words  defin- 
ed in  Con- 
tract Act. 


estates,  and  the  trausfer  takes  effect  in  the  lifetime  "of  the  trans- 
feror. Where  the  property  is  "  disposed  of  "  by  the  deed,  the 
settlement  is  an  executed  one  ;  where  it  is  only  "  agreed  to  be 
disposed  "of,"  the  settlement  is  executory.  A  settlement  may  or 
may  not  be  supported  by  valuable  consideration.  In  the  former 
case  {e.g.,  a  marriage  settlement),  the  settlement  stands  on  the 
same  footing  as  a  contract ;  in  the  latter,  it  is  called  a  voluntary 
settlement,  as  to  which  see  Elluoji  v.  Ellison  [1802]  2  Wh.  and 
T.,  8th  ed.,  853,  and  notes  ;  also  I.  C.  A.,  s.  25.  For  '  directions 
in  a  will  or  codicil  to  execute  a  particular  settlement,'  see  s.  30, 
post.  Ante,  383-5. 

Destination  or  Devolution.— The  distinction  pro- 
bably is  that  the  latter  term  implies  succession  to  or  representa- 
tion of  another,  which  the  former  does  not.  Collett,  5tli  ed.,  86  ; 
ante,  383.  In  oi'dinary  legal  phraseology,  '  destination  '  means 
the  purpose  to  which  it  is  intended  a  fund  shall  be  applied,  and 
'  devolution '  the  passing  of  an  estate  from  one  person  to  another 
by  operation  of  law;,  14  Gye.,  231-285. 

Successive,  i.e.,  the  interests  follow,  or  are  substituted 
for  one  another. 

References.  The  word  occurs  in  ss.  23(c),  24((i),  25  e), 
30,  and  31,  ill.(t). 

And  all  words  occurring  in  this  Act,  which  are  defined  in 
the  Indian  Contract  Act,  1872,  shall  be  deemed  to  have  the 
meanings  respectively  assigned  to  them  by  that  Act. 

Indian  Contpact  Act.— The  definitions  in  Act  IX  of 
1872  are  to  be  read  into  the  S.  R.  A.  ;  and  by  virtue  of  T.  P.  A., 
s.  4,  parts  of  Act  IV  of  1882  may  also  be  deemed  as  hereinto 
incorporated.  The  following  words  occurring  in  the  S.  R.  A. 
will  be  found  defined  in  the  I.  C.  A.  in  the  sections  noted 
below  : 


Word. 

I.  0.  A. 

S.  R.  A. 

Agreement 

s    2.{e) 

ss.  4(a),  23(e)  and  (/),  32. 

Considerajkion 

s.  .a.(d)  . 

ss.  24(d).  25(c),  28(a). 

Contract 

S.  2.(?i) 

passim. 

Fraud 

s.  17 

ss.  22(1),  26(a)  and  (b),  28(a),  31. 

Misrepr^esentation 

s.  18 

ss.  22(1),  26(c),  28(b). 

Principal 

s.  182 

s.  23(b). 

Sale 

s.  77 

ss.  18,  25,  35(c). 

Voidable 

s.  2(j) 

ss.  35  (a),  39. 

Void 

ss.  2(g),  (i) 

s.  39. 

[Vide  App.  E  post.J 

[ "  luimpveable  property,"  which  occurs  in  ss.  8,  9,.  12 
expln.,  and  25,  and  "  moveable  property,"  which  occurs  in  ss. 
10,  11,  12  pxpln.,  and  25,  will  be  found  defined  in  the  General 
Clause^  Act  (X  of  1897),  s.  3,  els.  (25)  and  (34)  respectively.]  '    , 
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'     •   4.     Except  where  it  is  herein  otherwise   expressly  enacted,    Savings, 
nothing  in  this  Act  shall  be  deemed — 

(a)  to  give  any  right  to !  relief  in  respect  of  any  agreement 
which  is  not  a  contract ; 

Agreement — "  every  promise,  and  every  set  of  promises, 
forming  the  consideration  for  each  other,"  I.C.A.,  s.  2  (e). 

Contraet— "an  agreement  enforceable  by  law."  I.C.A., 
s.  2{h).  "  All  agreements  are  contracts  if  they  are  made  by  the 
free  consent  of  parties  competent  to  contract,  for  a  lawful  con- 
sideration and  with  a  lawful  object,"  ibid,  s.  10.  This  is  further 
explainied  in  ibid,  ss.  11-23.  The  object  of  this  enactment  is  to 
exclude  ',ij  agreements,  which  are  void,  I.C.A.,  ss.  2  ig),  24-30, 
Monosseh  v.  Shapurji  [1908]  10  Bom,  L.  R.,  1004  (contract  by 
lunatic) ;  (iij  agreements  which  do  not  contemplate  the  creation 
of  a  jural  relation  and  give  rise  only  to  imperfect  obligations 
(e.g.,  moral,  religious  or  social  duties) ;  and  (iii)  agreements 
which  are  incomplete,  by  reason,  e.g.,  of  the  terms  not  having 
been  finally  settled  and  accepted,  Koylash  v.  Tariny  [1884J  10 
Cal.,  588,  or  the  contract  having  been  left  contingent  on  the 
sanction  of  a  third  party  {e.g.,  the  permission  of  the  Court  in  the 
case  of  an  agreement  for  sale  made  by  a  certificated  guardian  of 
a  minor)  which  is  never  obtained,  t^arain  v.  Aukhoy,  [1885]  12 
Cal.,  152.  A  voidable  agreement  is  "  enforceable  by  law  ait  the 
ppiion  of  one  or  more  of  the  parties  thereto,"  though  not  at  the 
option  of  the  other  or  others,  I.C.A.,  s.  2{i) ;  it  is  therefore  a 
contract  in  respect  of  which  relief  may  be  claimed  by  the  former: 
Ante,  77.     Oregson  v.  Udoy,  [1889]  17  Cal.,  223,  P.  C 

(b)  to  deprive  any  person  o£  any  right  to  relief,  other 
than  specific  performance,  which  he  may  have  under  any 
contract ;  or 

Relief  othep  than  specific  perfopmance,  that  is, 
damages  byway  of.  compensation,  which  is  the  relief  ordinarily 
sought  in  cases  of  breach' of  contract,  I.C.A.,  s.  73.  A  plaintiff 
is  not  bound  to  sue  for  specific  performance  ;  he  may  sue  for 
damages  instead,  or  for  damages  by  way  of  an  alternative  or 
additional  relief  (s.  19  post).  But.  the  dismissal  of  a  suit  for 
specific  relief  will  bar  a  subsequent  suit  for  damages  (s.  29  post). 
The  English  practice  was  different,  because  the  two  reliefs  had 
to  be  sought  in  two  different  courts.     Ante,  80-2. 

Specific  pcpfopmance—"  consists  in  the  contracting 
party's  exact  fulfilment  of  the  obligation  which  he  has  assumed — 
in  his  doing  or  omitting  the  very  acts  which  he  has  undertaken  to 
dp  or  omit,"    Porneroy,  S.P.,  s.  3.    Ante,  1-2,  76.    See  Ch.  II  post. 

(e)  to  afffect  the  operation  of  the  Indian  Registration  Act  on 
documents. 
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Indian  Reg^istpation  Act.— Act  XVI  of  1908.  See 
esp.  ss.  17  and  49  ;  documents,  which  are  compulsorily  regis- 
trable under  the  former,  cannot,  if  unregistered,  affect  any  im- 
moveable property  comprised  therein,  or  be  received  as  evidence 
of  any  transaction  affecting  such  property.  But  this  does  not 
prevent  their  being  admissible  for  the  purpose  of  obtaining 
specific  performance  of  the  agreement  embodied  in  the  document, 
Bengal  Banking  Corp.  v.  Maekertich  [1884]  10  Cal.,  315 ; 
Adakhalam  v.  Theethan  [1889]  12  Mad.,  505  ;  Nagappa  v.  Demi 
[1890]  14  Mad.,  55 ;  Mahomed  v.  NundM  [1913]  1«  I.  C,  390 
(unregistered  amalnamah  and  oral  evidence)  ;  Hemanta  v.  Mida- 
napur  Zamindari  Go.  [1915]  19  C.  W.  N.  347.  Kathari  v. 
Bhupati  [1915]  29  M.  L.  J.  721.  Cf.  I.  R.  A.,  s.  17  {v). 
Contra,  Sambayya  v.  Oangayya  [1890]  13  Mad.,  308.  As  to 
agreement  in  writing  to  grant  lease,  see  Narayanan  v.  Muihiah 
[1910]  21  M.  L.  J.  R.,  44.  Where  a  document  remains  unregis- 
tered through  no  default  of  the  plaintiff,  secondary  evidence 
may  be  given  of  its  contents,  and  plaintiff  may  compel  execution 
and  registration  of  fresh  deed,  Nynakka  v.  Vavana  [1869]  5 
Mad.,  H.O.R.,  123  (loss  by  fire) ;  Ghinna  y.  Dorasami  [1896]  20 
Mad.,  19.  Distinguish  Venkatasami  v.  Kristayya  [1893]  16  Mad., 
341.  Where  there  is  notice  of  even  an  unregistered  contract 
of  transfer,  the  subsequent  purchaser  is  a  trustee  [s.  3,  ill.(gr), 
ante],  and  the  prior  purchaser  will  be  entitled  to  relief  on  the 
basis  of  the  constructive  trust,  OoUett,  4th  ed.,  71.  Act  III  of  1877, 
s.  50.  Nemai  v.  Kokil  [1880]  6  Oal.,  534  ;  Rurnandun  v.  Jaioad 
[1899]  27  Oal.,  468.  But  where  purchase  abortive  by  reason  of 
non-registration  of  sale-deed,  subsequent  purchaser  by  registered 
deed  takes  precedence,  Zackaraya  v.  Ghunnu  [1911]  9  M.L.T., 
270. 

As  to  the  bearing  of  this  clause  on  the  doctrine  of  part 
performance,  see  ante,  254-6.  Cf.  Ardeshir  v.  Sirdar  [1908] 
10  Bom.  L.R.,  1146. 

Effect  of  registration — "  Registration  in  the  name  of  a 
transferee  only  gives  complete  effect  to  a  prior  valid  transfer  ; 
registration  does  not  make  effectual  a  document  which  was,  as 
between  the  alleged  transferor  and  transferee,  inoperative  and 
of  no  effect,"     France  v.  Glarke  [1884]  26  Oh.  D.,  263. 

Sow  5.     Specific  relief  is  given- 

e^^^^-  [a]  by  taking  possession  of  certain    property,   and  deli- 

vering it  to  a  claimant  ; 

[6]  by  ordering  a  party  to  do  the   very  act   which  he  is 
under  an  obligation  to  do  ; 

[c]  by  preventing  a  party  from  doing  that  which  he  is 
under  an  obligation  not  to  do  ; 
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[rf]  by  determining   and   declaring  the  rights  of  parties 
otherwise  than  by  an  award  of  compensation  ;  or 

[e]  by  appointing  a  receiver. 
Similar  law — Draft  New  York  Civil  Code,  s.  1881. 
el.  (a).     See  Ch.  I,  ss.  8-11,  post. 
el.  (b).     See  Ch.  II,  ss.  12-30,  Ch.  VIII,  ss.  45-51,  post. 
el.  (e).     See  Ch.  IX,  ss.  52-53,  Ch.  X.  ss.  54-57,  post. 
el.  (d).     See  Ch.  Ill,  ss.  31-34,  Ch.  IV,  ss.  35-38,  Ch.  V, 
ss.  39-41,  Ch.  VI,  ss.  42-43,  post. 

el.  (e).    See  Ch.  VII,  s.  44.       «. 

'6.  Specific  relief  granted  under  clause  (c)  of  section  5  is 
called  preventive  relief. 

Ppeventive  pelief.— See  Chs.  IX  and  X,  post  (injunct- 
ion). The  remedy  is  preservative,  the  object  being  to  preserve  a 
person's  rights  un violated  ;  where  the  injury  is  threatened,  the 
relief  granted  is  preventive  ;  where  it  is  in  progress,  the  relief  is 
suppressive,  Bentham,  Theory  Leg.,  271-5. 

7.  Specific  relief  cannot  be  granted  for  the  mere  purpose 
of  enforcing  a  penal  law. 

Ante,  5.  Of.  Draft  New  York  Code,  s.  1883  (where  a  case  of 
nuisance  is  expressly  excepted).     See  also  s.  56  (e),  post. 

Mepe  -The  enforcement  of  a  penal  law  should  not  be  the 
sole  object  and  result  of  the  relief  sought.  The  jurisdiction  of 
a  court  of  equity,  said  Turner,  L.  J.,  "  rests  upon  injury  to 
property  actual  or  prospective,  and  this  court  has  no  jurisdic- 
tion to  prevent  the  commission  of  acts  which  are  merely  criminal 
or  merely  illegal^  and  do  not  affect  any  rights  of  property," 
Emperor  of  Austria  v.  Bay  [1861]  3  DeG.  F.  &  J.,  217,  232. 
See  further  Qee  v.  Priehard  [1818]  2  Sw.,  402  ;  Springhead  Go. 
V.  Riley  [1868]  6  Eq.,  551 ;  2  Story,  Eq.,  s.  1494.  In  India, 
however,  it  is  not  necessary  that  any  rights  of  property  should  be 
affected,  there  may  be  specific  relief  to  enforce  obligations  as 
defined  in  s.  3,  ante  ;  see  s.  55,  ill.  (e),  where,  though  defamation 
is  a  criminal  offence  (I.P.C.,  s.  499),  since  it  is  also  a  tort,  the 
Civil  Court  protects  the  civil  right  of  private  reputation.  But 
relief  will  not  be  gi-ven  against  the  provisions  of  a  stattite,  Keat- 
ing V.  Sparrow  [1810]  1  Ba.  &  Be.,  367,  373  ;  2  Wh.  &  T.,  285. 

Copies  of  order  of  discharge  made  by  and  depositions  taken 
before  a  Presidency  Magistrate  were  directed  to  be  granted  to 
the  prosecutor  affected  by  the  order,  as  such  copies  might  be 
required  for  many  purposes  other  than  the  enforcement  of  a 
penal  law,  Banlt  of  Bengal  v.  Dinonath  Boy  [1881]  8  Cal.,  166. 
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PART  II. 

OF  SPECIFIC  RELIEF. 


CHAPTER  I. 

Of  Recovering  PovSsession  of  Property. 

(a)  Possession  of  Immoveable  Property. 

8.  A  person  eatitled  to  the  possession  o£  specific  im- 
moveable property  may  recover  it  in  the  manner  prescribed 
by  the  Code  b£  Civil  Procedure. 

Entitled,  i.e.,  either  as  owner  or  as  possessor,  for,  said 
Clarendon,  C,  "  He  that  hath  possession  hath  right  against  all 
but  him  that  hath  the  very  right,"  8mith  v.  Oxenden  [1663]! 
Ch.  Ca.,  25.  There  may  be  a  title  by  contract,  inheritance,  pres- 
,  cription,  or  even  by  possession,  and  this  last  will  prevail  where 
no  preferable  title  is  shown,  Pedda  Vencatapav.  Aroovala  [1841] 
6  W.  R.,  P.  C,  13  ;  Ismail  Arif  v.  Mahomed  Ohous,  [1893]  20 
Cal,  843,  P.  C;  Asher  v.  Whittock  [1865]  1  Q.  B.,  1  ;  Perry  v. 
ClisHold  [1907]  A.  C,  73.  Vide  authorities  collected  and  dis- 
cussed, ante,  pp.  49-56  ;  Salmond,  Torts,  175-6.  Cf.  Suhbaroya 
V.  Aiyaswami  [1908]  32  Mad.  86.  Lightwood,  Time  Limit,  ch.  I, 
s.  9. 

Possession — In  a  suit  for  recovery  of  pbssession  of  pro- 
perty (action  in  ejectment,  as  it  is  called,  the  plaintiif  can  suc- 
ceed only  on  the  strength  of  his  own  i\\\e,  Giridhari  Lallv.  Beti- 
gal'Government  [1868]  12  M,  I.  A.,  448  ;  Shornomoyee  v.  Watson 
&  Go.  [1873]  20  W.  R.,  211,  P.C.  ;  Sivagnana  v.  Periasami[1878] 
1  Mad.,  312,  323,  P.  C.  He  must  therefore  prove  his  title,  even 
if  a  merely  possessory  one,  against  the  defendant  (ante,  50, 
Uaenoodeen  v.  Greesh  [1867]  7  W.  R,,  230) ;  but  he  has  all  the 
ordinary  rights  of  discovery  of  matters  tending  to  support  his 
title,  Emmerson  v.  Ind  Coope  &  Co.  [1886]  33  Ch.  D.,  283:  C£. 
Purmeshur  v.  Brojo  Loll  [1889]  17  Cal.,  256.  But  a  wrong-doer 
cannot  set  up  a  jus  tertii  to  justify  trespass  or  conversion.  Pol- 
lock, Torts,  10th.  ed.,  387  ;  Kullammal  v.  Kuppu  [1862]  1  Mad. 
H..C.R.,  85,  Kumul  v.  Mohun  [1871]  15  W.  R.,  278.  Cf. 
Bigelow,  Torts,  393. 

Immoveable  property —includes,    unless    there    be 
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soraetting  repugnant  in  the  subject  or  context,  "  land,  benefits 
to  arise  out  of  land,  and  things  attached  to  the  earth,"  or  per- 
manently fastened  to  anything  attached  to  the  earth,  Act  X  of 
1897,  s.  3  (25). 

In  the  manner,  that  is,  by  bringing  a  regular  suit  for 
ejectment  and  executing  the  decree  under  C.  P.  C„  ss.  263,  264  ; 
Act  V  of  1908,  Sch.  I.,  Or.  21,  r.  35  (1),  36.  For  the  decree,  see 
ibid,  Or.  20,  r.  9. 

9.  If  any  person  is  dispossessed  without  his  consent  I  o£ 
immoveable  property  otherwise  than  in  due  course  of  law,  he 
or  any  person  claiming  through  him  may,  by  suit,*  recover 
possession  thereof,  notwithstanding  any  other  title  that  may 
be  set  up  in  such  suit. 

Nothing  in  this  section  shall  bar  any  person  from  suing 
to  establish  his  title  to  such  property  and  to  recover  posses- 
sion thereof. 

No  suit  under  this  section  shall  be  brought  against  the 
Government. 

No  appeal  shall  lie  from  any  order  or  decree  passed  in 
any  suit  instituted  under  this  section,  nor  shall  any  review 
of  any  such  order  or  decree  be  allowed. 

Old  law—kct  XIV  of  1859,  s.  15.     Ante,  53. 

Principle — The  object  of  the  enactment  is  to  protect  posses- 
sion. Several  grounds  have  been  suggested  for  this,  ante,  57-9  : 
(a)  to  discourage  people  from  taking  the  law  into  their  own 
hands,  Krishnarav  v.  Vasudeva  [1884]  8  Bom.,  371,  375,  and 
thereby  deriving  any  benefit,  Kunhi  v.  Ghangarachan  [1865]  2 
Mad.  H.  C.  R.,  313,  Enaetoollah  v.  Kishen  Soondur  [1867] 
8  W.  R.,  386,  388 ;  (b)  to  put  an  additional  restraint  upon 
illegal  dispossession,  by  depriving  the  dispossessor  of  the 
privilege  of  proving  a  better  title  to  the  land  in  dispute,  ibid;  (c) 
to  prevent  the  shifting  of  the  burden  of  proof  by  illegal  dis- 
possession, Kalee  v.  Adop  [1868]  9  W.  R.,  602,  603.  The  object 
of  the  section  is  to  provide  a  special,  summary  and  speedy  remedy 
for  a  person  who,  being,  whatever  his  title,  in  possession  of 
immoveable  property,  is  illegally  ousted  thereform  without  his 
will  and  consent,  Tarini  v.  Gunga  [1887]  14  Gal.,  649  ;  Wall 
Ahmed  v.  Ajudhia  [1891]  13  All,  537,  F.  B.  Bam  v.  Sheodihal 
[1893]  15  All,  384, 

Scope — Ante,  55,  59.     It  does  not  control   the  operation  of 


*  After  this  the  -words  "  instituted  within  six  months  from  the  date  of 
the  dispossession  "  were  originally  enacted.  They  were  repealed  by  Act  XII 
of  1891,  Sch.  I.  pt.  1.  See  now  Act  IX  of  1908,  sch.  I,  art.  3. 
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section  110  of  tbe  Evidence  Act,  Samhhasheo  v.   Mahadeo  [1915] 
10  N.  L.  R.,  188,  27  I.O.,  506. 

Similar  Zaiu— For  Criminal  Courts  see  Cr.  P.C.,  s.  145, 
Lolit  V.  Swrja  [1901]  28  Cal.  709,  715,  Dinomoni  v.  Brojo  [1901] 
29  Cal.,  187,  P.C.,  Kishoriv.  S^ai/i  [1908]  13  C.W.N.,  530  ; 
for  Maralatdar's  Courts  in  the  Bombay  Presidency,  see  Bombay 
Act  III  of  1876,  Ram  v.  Bhikibai  [1882]  6  Bom.,  477.  But  an 
order  of  neither  the  Criminal  Court,  Ghytun  v.  Bi^ojo  [1873]  20 
W.  R.,  12,  Nagappa  v.  Badruddin  [1901]  26  Bom.,  353,  Jwala  v. 
Qanga  [1908]  30  All.,  331  ;  nor  the  Mamlatdar,  Bam  v.'Narsinh 
[1899]  24  Bom.,  351,  F.  B.,  Rajaravi  v.  Qanesh  [1895]  21  Bom., 
91,  can  oust  the  jurisdiction  of  the  Civil  Court  to  try  a  suit  under 
s.  9,  S.R.A.  Nor  s.  139,  Chota  Nagpur  Tenancy  Act  (VI  of  1908, 
B.  C),  Khetra  v.  Piru  [1911]  15  C.W.N.,  387.  But  s.  108, 
Oadh  Rent  Act,  does,  Faleh  v.  Bhawani  [1911]  14  0.  C,  60; 
and  in  Moore  v.  Manoranjan,  [1908]  12  C.W.N.,  696,  an  unsuc- 
cessful party  under  s.  145  Cr.,  P.  C.  was  defeated. 

Any  person — One  of  two  persons  who,  by  mutual  agree- 
ment, is  in  exclusive  possession  of  immoveable  property,  may 
sue  the  actual  dispossessor,  or,  if  he  is  an  agent,  his  principal, 
or  both,  Virjivandas  v.  Mahomed  [1880]  5  Bom.,  208.  All 
persons  dispossessed  need  not  join  as  plaintiffs,  but  some  may 
be  made  pro  forma  defendants,  Devendra  v.  Bindhubala  [1912] 
13  I.  C,  125.  A  mortgagee,  if  dispossessed,  may  sue  the 
mortgagor,  Sayaji  v.  Ramji  [1881]  5  Bom.,  446,  and  a  tenant 
may  sue  his  landlord,  vrho  has  wrongfully  ejected  him,  Jonardun 
V.  Haradhun  [1868]  9  W.  R.,  513,  F.B.  ;  Bhagabati  v.  Luton 
[1902]  7  C.W.N.,  218;  Rudrappa  v.  Narsinghrao  [1904]  29 
Bom.,  213  ;  cf.  Jambla  v.  Kingsley  [1913]  17  C.W.N.,  1201 
(s.  23(6),  Act  X  of  1859)  ;  or  a  purchaser  of  a  portion  of  an 
occupancy  jote,  Kuldip  v.  Gillanders  [1899]  26  Cal.,  615. 
A  licensee  or  lessee  may  sue,  Sita  v.  Jagan  [1913],  17  I.  C,  469. 
In  the  U.  P.,  in  a  dispute  between  a  landlord  and  his  ten- 
ant, the  Revenue  Court  will  have  exclusive  jurisdiction,  ,/Vgra 
Tenancy  Ac(^  s.  167  ;  so  also  in  the  C.  P.,  Balaji  v.  Sdkha- 
ram  [1902]  16  C.P  L.R.,  41 ;  and  in  the  Punjab,  Kesar  v  Mangal 
[1913]  P.  R.   No.  84  '(sub-tenant). 

Dispossessed- — Dispossession  occurs  when  property,  Disposses- 
capable  of  possession,  is  taken  actual  possession  of  by  another  ®^°"- 
person.  Cf.  Sundarasastrial  v  Govinda  [1908],  31  Mad.  528. 
'  Act  of  God'  [e.g.,  submergence  of  land  by  flood)  does  not 
cause  dispossession,  Kally  y.  Secy,  of  State  [1881]  6  Cal,  725, 
739 ;  nor  a  casual  act  of  trespass,  ibid,  735,  Golam  v.  Bissonath 
[1869]  12  W.  R.,  9  ;  nor  carrying  off  of  produce  of  land  in 
occupation  oi  tenant,  Seetul  v.  Indra  [1876]  25  W.  R.,  180  ; 
nor,  apparently,    discontinuance  of   payment  of  rent  by  tenant, 
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Taririi  v.  Guvga  [1887]  14  Gal.,  649,  Krishnaji  v.  Antaji  [1893], 
18  Bom.,  256  {sed  quaere,  see  infra) ;  nor  delivery  of  possession 
under  a  decree  of  court  which  is  subsequently  revevaed,  Dagdu 
V.  Kaluil897]  22  Bom.,  733. 

Dispossession  presupposes  possession,  which  must  be 
juridical,  i.e.,  hot  of  a  mere  trespasser,  Virjivandas  v.  Mahomed 
[1880]  5  Bom,  208,  221,  Amirudin  v.  Mohamad  [1891]  15  Bom., 
685,  Dadabhai  v.  Suh-Golleetor  [1870]  7  Bom.  H.C.R.,  A.C.,  82  ; 
nor  of  a  licensee  or  mere  custodian,  Nritto  v.  Eajendro  [1895] 
22  Cal.,*562.  Ante,  60.  But  trespass  acquiesced  in  may  give 
juridical  or  permissive  possession  to  the  trespasser,  Hellier  v. 
Sillcox  [1850]  19  L.J.,  Q.B.,  295  ;  Wise  v.  Ameerunnissa,  [1879] 
7  I.A.,  73;  Krishnaji  v.  Antaji  [1893]  18  Bom.,  256.  As 
against  trespasser,  antecedent  possession  is  enough,  Umrao  v. 
Ramji  [1913]  11  A.  L.  J.  R.,  1012. 

Possession,  again,  may  be  actual,  i.e,  physical,  Virjivandas  v. 
Mahomed,  supra,  Sivasubramanya  v.  Secy,  of  State  [1885]  9 
Mad.,  285,  Sita  v.  Jagan  [1912]  15  O.C,  317  (lessee),  or  construc- 
tive, or  symbolical,  ante,  40-1.  There  is  strong  authority  for 
holding  that  the  possession  of  the  lessee  is  the  possession  of 
the  lessor  (see,  e.  g.,  Krishna  v.  Hari  [1882]  9  Oal.,  367),  or  that 
of  the  mortgagee  is  that  of  the  mortgagor  (see,  e.g.  Jageshar  v. 
Jawdhir  [1876]  1  All.,  311,  F.B.).  But  authorities  are  not  agreed 
as  to  whether  adverse  possession  against  the  lessee  or  mortgagee 
gives  a  right  of  action  to  the  lessor  or  mortgagor,  Chinto  v. 
JanU  [1892]  18  Bom,  51,  Muhammad  v.  Mul  Ghand  [1904]  27 
AH.,  395,  and  Thamman  v.  Visianagram  [1907]  29  All.,  593, 
collect  the  authorities  and  give  a  negative  answer  ;  Rarak  v. 
Luchmi  [1879]  5  C.L.R.,  287,  289  ;  Vithoba  v.  Gangaram  ri875] 
12  Bom.,  H.O.R.,  180  ;  Ammu  v.  Ramkrishna  [1879]  2  "Mad., 
226,  support  an  affirmative  answer.  Mitia,  Liin.,  164-9; 
Ittappan  v.  Manavikrama  [1897]  21  Mad.,  153  ;  Pratap  v. 
Maheshwar  [WOS]  12  0.  C.  45.  The  Calcutta  High  Court 
formerly  refused  relief  under  present  section  to  a  landlord 
whose  tenant  had  been  dispossessed,  Tarini  v.  Gunga  [1887 
14  Cal.,  649  ;  Fadu  v.  Gour  [1892]  19  Cal.,  544,  571,  F.B. ' 
Sonaton  v.  Helim  [1902]  6  C.  W.  N.,  616  ;  Mukhopadhyaya, 
22-3  ;  but  the  Madras  High  Court  took  the  contrary  (and,  it  is 
apprehended,  sounder)  view  in  Innasi  v.  Sivagnana  [1894]  5 
M.  L.  J.  R.,  95,  Jagannatha  v.  Rama  [1904]  28  Mad.,  238  ; 
and  the  Calcutta  Court  now  agrees,  Nobin  v.  Kailash  [1910] 
12  C.  L.  J.  483;  Bindubashini  v.  Jahnavi  [1897]  13  C.  W.  N., 
303  ;  Janoki  v.  Di7ia  Mani  [1909]  ibid,  305  ;  Shyama  v.  Mahomed, 
ibid,  835  ;  Akhil  v.  Akhil  [1911]  15  C.W.N.,  715  ;  Bissessuri 
V.  Caroda,  [1884],  10  Cal.,  1076.  Ante,  61-2.  But  see  Jumla 
v.  Kingsley  [1913]  17  C.  W.  N.  1201 ; 
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'  'Possessiob  delivered  to  a  decree-holder,  under  ss.  263.  264,  Symbolical. 
318  and  319,  C.  P.  C.  (Act  V  o£  1908,  Sch.  T,  Or.  21,  rr.  35-6, 
95-6),  though  spoken  of  as  symholioal  or  formal,  is  actual  as 
against  the  judgment-debtor,  ante,  41-2.  For,  as  soon  as  the 
person  entitled  to  possession,  eaters  in  the  assertion  of  that 
possession,  the  law  immediately  vests  the  actual  possession  in 
that  person.  Lows  v.  Telford  [1876]  1  A.  C.,414.  Therefore, 
if  the  judgment-debtor  exercises  acts  of  dominion. after  such 
delivery,  the  decree-holder  may  sue  for  possession.  Of.  Azimdad 
V.  Ghansham  [1904]  1  A.  L.  J.  R.,  20 ;  Mitra,  S.  R.  A.,  93. 

Eoidenae  of  possession— Plaintiff  must  prove  anterior 
possession,  i.e.,  an  exercise  of  a  more .  or  less  discontinuous 
series  of  acts  of  dominion,  to  the  exclusion  of  others,  over  the 
immoveable  property  in  question.  Pollock  &  Wright,  Pos.,  29, 
30.  Ishan  v.  Ram  Loehun  [1868]  9  W.  R.,  79 ;  Pemraj  v.  Nava- 
yan  [1882]  6  Bom.,  215,  F.  B. ;  Kaioa  v.  Khoioaz-  [1879]  5 
b.  L.  R.,  278  ;  Mohaheer  v.  Mohabeer  [1881]  7  OaL,  591.  Ante, 
62,  Possession  in  being  before .  displacement  will  cpntinue 
where  displacement  is  caused  by  vis  major,  Kally  v.  Bee>'etary 
of, State  [1881],  6  Cal.,  725,-  739,  or  order  of  coTjrt  subsequently 
superseded,  Rambhat  v.  Collector  [1876]  1  Bom.,  592  (wrongful 
attachment),  Dagdu  v.  Kalu  [1897]  22  Bom.,  733  (erroneous 
decree).  Possession  of  part  may,  sometimes  hi)  pbsses'sion  of 
whole,  Sivasubramanya  -v:  Secy,  df  State  [1885]  9  Mad.,  285  ; 
Iqhal  Husenv.  Nandkishore  [1902]  24.  A11..294(app6ndages  of  a 
garden)  ;  Maheshwar  v.  Pratap  [1908]  12  0.  C.  58  ;  the  plaintiff 
will  have  to  prove  juridical  possession  and  not  isolated  acts  of 
trespass,  Rajkrishna  v.  Muktaram  [1910]  12  C.  L.  J,  605; 
Mitra,  Lim.,  137.  Occasional  visiting  and  making  use  of  a 
house  is  evidence  of  possession,  Ununto  v.  B^vjo  [1869]  11  W.  R., 
136;  so  also  receipt  of  rent,  Abdool  Alt  v.  Ahdoor  Ruhvian 
[1874]  21  W.  R.,  429  ;  or  registration  of -name  under  Bengal 
Act  VII  of  1876,  Saraswati  v.  Dhanpat  [1882]  9  CaL,  431 ;  or 
mutation  of  ■  names  in  the  revenue  proprietary  registers  in, the 
U.  P.  Land  Revenue  Act  ,111  of  1901,  U.  P.),  s.  40.  But  appa- 
rently occasional-  grazing  of  cattle  on  a  piece  of  land  is  not, 
Debendra  v.  Bindhubala  [1912]  13  I.  C,  125.  So  a  ihakbust 
award  of  boundary  is  evidence  of  possession  at  the  time  it  was 
made,  Perhlad  v.  Rajendur  [1869]  12  M.  I.  A.,  292 ;  a  thakbust 
map,  Syama  v.  Jogobundhu  [1888]  16  Cal.,  186  ;  or  a  survey 
map,  Syam  v.  Luchman  [1888]  15  Oal.,  353,  Fahamidunnisa  v.' 
Secy,  of  State ^  [1886]  14  CaL,  67,  f  .B.  So  also  surro,unding  of 
land  with  pillars  by  Government  officers,  GolJector  v.  Kalee 
[1872]  17  W.  R.,  195,  or  measurement  of  it  as  appurtenant  to  a 
certain  taluk,  Kussessur  v.  J ogodishuri  [1880}  7  0.  L.  R,,,  269. 
Where  possession  is'  doubtful,  the  court  ordinarily  holds  it  to 
follow  the  title,  Runjeet  v.  Goburdhun  [1873]  20  W.  R.;  25,  30, 
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P.  C, ;  Dharm  v.  Hur  Pershad  [1885]  12  Cal.,  38,  Ameer  Ali  & 
Woodrofle,  Ev.,  6th.  ed.,  692  ;  but  in  a  suit  under  s.  9,  if  the 
plaintiff  fails  to  prove  prior  possession,  the  claim  will  be  rejected 
and  the  court  will  not  try  any  question  of  title,  Ali  v.  Paehubihi 
[1903]  5  Bom.  L.  R.,  264.  Cf.  Browne  v.  Dawson  [1840]  12  A. 
&  E.,  624.  Where  a  plaintiff  obtained  a  decree  for  possession, 
but  did  not  execute  it,  see  Nasrudin  v.  Venkatesh  [1879]  5 
Bom.,  382. 

Admissibility  of  evidence — Deposition  of  witness,  since 
deceased,  in  former  case  of  criminal  trespass  respecting  a  house, 
is  admissible  in  evidence,  under  I.  Ev.  A.,  s.  33,  in  subsequent 
suit  under  S.  R.  A.,  s.  9,  for  possession  of  same  house,  Fool  v. 
Nohin  [1895]  23  Cal.,  441.  The  Court  is  entitled  to  go  into  the 
question  of  title  to  ascertain  the  nature  of  possession.  Ghatgir 
V.  Matanomal,  8  I.  C,  215. 

Partial  dispossession — may  be  redressed  by  possessory  suit 
under  s.  9,  Sahapathi  v.  Sahraya  [1881]  3  Mad  ,  250 ;  Omar  v. 
Nawab  [1869]  11  W.  R.,  229  ;  ante,  62. 

Facts  to  be  proved :  (i)  plaintiff  was  in  juridical  possession 
(a)  of  immoveable  property,  (6)  within  six  months,  (ii)  he  was  dis- 
possessed (a)  without  his  consent,  (b)  otherwise  than  in  due  course 
of  law,  Balram  v.  Bairagi  [1898]  12  C.P.L.R  ,  52.  Tamisuddin 
V.  Ashrub  [1904]  31  Cal.,  647,  651-2.  Bemti  v.  Kunehuvarthy 
[1914]  22  I.  C,  279.  Ante,  59-60.  Where  no  dispossession  is 
proved  because  plaintiff  was  not  in  possession,  suit  must  be 
dismissed,  Jhan  v.  Loehh  [1912]  13  I  C.,  541. 

Without  his  consent— Baldeo  v.  Magni  [1899]  20 
A.  W.  N.,  7.  The  right  to  receive  rent  is,  Rangasawmy  v. 
Krishna,  1  M.  W.  N.  838  ;  8  I.  C.  844. 

Immoveable  ppoperty— Specific  portion  of  survey 
number  is,  Sahibrahhio  v.  Jumromal  [1911]  12  I.  C,  190. 
There  is  a  conflict  of  authority  as  to  whether  a  suit  will  lie  in 
respect  of  an  incorporeal  right  under  s.  9.  Oases  will  be  found 
collected  and  discussed,  ante,  63-5. 

Due  coupse  of  law,  i.e.,  the  regular  normal  process 
and  operation  of  the  law  invoked  by  the  ordinary  method  of 
a  civil  suit,  Rudrappa  v.  Narsingrao  [1904]  29  Bom.,  213,  and 
applicatale,  Eoshanulla  v.  Hazir  [1913]  18  I.  C,  727,  or  a 
judicial  proceeding  which  may  even  be  criminal  in  its  nature, 
Moore  v.  Manoranjan  [1908]  7  C.  L.  J.,  547,  551.  Cf.  Sofaoll  v. 
Woopean  [1868]  9  W.  R.,  123  ;  Bhagabati  v.  Luton  [1902]  7  C. 
W.  N.,  218  ;  distinguish  Tamizuddin  v.  Ashrub  [1904]  31  Cal., 
647,  P.  C.  See  also  Protab  v.  Kantaeswurree  [1865]  2  W.  R., 
250  ;  Jadab  v.  Eera  [1866]  1  Ind.  Jur.  N.  S.,  21  (seizure  by 
sheriff  of  property  specified  in  warrant,  but  not  coming  within 
description  in   decree) ;  Muluk  v.   Bharat  [1908]  12  C.  W.  N., 
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694  (dispossession  of  tenant  by  auction-purchaser,  under  Sch.  I, 
Or.  21,  r.  95,  and  not  r.  96,  Act  V  of  1908).  Kamini  v.  Sabad 
[1910]  14  C.  W.  N.  403  (dispossession  of  tenant  in  execution  of 
decree  against  landlord)  ;  Suresh  v.  Nesa  Bibi  [1910]  11  C.  L. 
J.  433  (possession  taljen  by  landlord,  after  service  of  notice  under 
s.  87,  Bengal  Tenancy  Act).  All  trespass  implies  force  in  the 
eye  of  the  law,  Asher  v.  Whitloek  [1865]  1  Q.  B.,  1  ;  but  it  is 
not  necessary  under  the  section  that  actual  physical  force  should 
have  been  used  by  the  dispossessor.  Cf.  Mendu  v.  Sridhar 
[1908]  5  A.  L.  J.,  214. 

Pepson  claiming^  through,  i.e.,  heir  or  represent- 
ative, who,  however,  cannot  sue  during  the  life-time  of  the  per- 
son dispossessed,   Nrittov.  Rajendro  [1895],  22.Cal.,  562. 

Suit,  i.e.,  a  possessory  suit,  not  based  either  partially  or 
wholly  on  title,  Ramasami  v.  Paravian  [1901]  25  Mad.,  448  ; 
Lachman  v.  Shambhu  [1910]  33  AH.,  174  F.  B.,  overruling  Bam 
Earakh  v.  Sheodihal  [1893]  15  All.,  384.  Ante,  67.  A  suit 
under  s.  9  is  not  a  suit  for  possession  within  the  meaning  of 
s.  28,  Lim.  Act,  Mitra,  Lim.,  388-9.  But  a  party,  who  might 
have  sued  under  s.  9,  is  not  bound  to  do  so.  Jhangi  v.  Ramzan 
[1910]  P.  R.,  No.  13. 

Reeovep  possession,  together  with  crops  growing  on 
the  land,  Shirajdee  v.  Emam  [1870]  13  W.  R.,  104,  and  costs 
fin  the  discretion  of  the  court),  Rixdha  Kristo  v.  Kalee  Prosunno 
[1871]  15  W.  R.,  268,  Re  Omar  [1869]  11  W.  R.,  229.  Any 
other  relief,  e.gr.,  a  mandatory  injunction  or  damages,  is  beyond 
the  scope  of  a  possessory  suit,  Tilak  v.  Fatik  [1890]  25  Cal.,  803  ; 
Naeir  V.  Abid  [1911]  8  A.  L.  J.  R.,  1910.     Ante,  66. 

Possession,  exclusive,  not  joint,  Hari  v.  Elemjan  [1914], 
19  C.  L.  J.,  17  ;  Koothan  v.  Vandu  [1915]  29  M.  L.  J.,  R.  760  ; 
but  see,  Atiman  v.  Reasut,  [1915]  19  0.  W.  N.  1917. 

Removal  of  house  built  by  defendant,  Rahmatullah  v. 
Mojizullah  [1915]  28  I.  C,  472. 

Notwithstanding— i.e.,  no  matter  what  title  might 
be  shown  against  him.   Ram  v.  Sheodihal  [1893]   15   AIL,  384, 

385.  Ante,  54-5. 

Any  other  title,  i.e.,  other  than  mere  anterior  posses- 
sion,  e.g.,  ownership,  Enaetoollah  v.    Kishen  [1867]  '8   W.  R., 

386,  390;  Wise  v.  Ameerunnisa  [1879]  7  1.  A.,  73;  Bandu 
V.  Naha  [1890]  15  Bom.,  238,  241  ;  Nisa  v.  Kunhhiram  [1899] 
26  Cal.,  579. 

Defences  not  allowed  '■  (i)  plea  of  agency,  Virjivandas  v. 
Mahomed  [1880]  5  Bom.,  208  ;  (ii)  fraud  in  obtaining  anterior 
possession  or  deed,  Sayaji  v.  Ramji  [1881]  5  Bom.,  446  ;.  (iii) 
partial  dispossession,  ,0?Mar  v.   Nawab  [1869]  11.  W.  R.,  229  ; 
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(iv)  'Magistrate  e  award  under  Or.  P.  C,  s.  145  ;  or  (v)  Mam- 
latdar's. decree.    See  under  Similar  Law,  supra..    Also  ante,  66. 

-  Mffe&t  of  the  decree  :  (i}  It  shifts  the  onus  of  proving  title 
to  the  defeated  party,  when  he  subsequently  brings  an  action  in 
ejectment,  Maenooddeera  v.  Grees^  [1867]  7  W.  R,,  230,  Surbo 
V.  Surut  [1871]  16  W.  R,,  34,  Juggurnaih  v.  Mahomed  [1872] 
17  W.  R.,  161,  Ziaullah  v.  Inu  .[1896]  23  Gal.,  693.  Cf. 
Monohar  v.  Ananta  [1913]  17  0.  W.  N.,  802  ;  (ii)  is  prima,  fade 
evidence  of  plaintiff's  title,  Kailash  v.  Gajendra  [1911]  15  0.  L. 
J.  1,  to  warrant  a  subsequent  decree  for  mesne  profits,  Radha  v. 
Zami7'oonisa  [1868]  11  W,  R.,  83,  even  where  the  possessory 
decree  was  passed  in  a  suit  beyond  the  court's  pecuniary  juris- 
diction, Ziaullah  v.  Zjm,  supra  ;  (iii)  passes  crops  growing  on 
the  land  along  with  the  land,  and  entitles  the  decree-holder  to 
cut  them,  Shirajdee  v.  Emam  [1870]  13  W.  R.,  104  ;  (iv)  affords 
cause  of  action  to  rightful  owner,  who  had  regained  lost  posses- 
sion without  help  of  the  law,  but  is  evicted  by  defendant  in  execu- 
tion of  a  possessory  decree  ;  limitation— -12  years,  from  date  of 
such  dispossession,  Mumtazuddin  v.  Barhatulla  [1905]  2  0.  L. 
J.,l;PratapY.  Durga  [1905]  9  0.  W.  N.,  1061;  Jonah  v. 
Surjya  [1906]  33  Oal.,  821  ;  distinguish  Prein  v.  Huree  [1874] 
22  W.  R.,  259.  As  to  Act  VIll  of  1859,  s.  230  (corresponding 
to  Act  XI 7  of  1882,  s.  332),  see  Brohmo  v.  Burhut  [1870]  13 
W.  R.,  264.  The  weight  to  be  attached  to  the  possessory  decree 
will,  however,  depend  upon  the  nature  of  the  summary  enquiry 
which  preceded  it,  Surho  v.  Surut,  supra. 

Suing:  to  establish  title— Lakshmi  v.  Vithal  [1872],  9 
Bom.  H.  0.  R.,  A.  0.  53,  57  ;  Krishnarao  v.  Vasudev  [1884]  8 
Bom.,  371,  376  ;  Tamizuddin  v.  Ashrub  [1904]  31  Oal.,  647, 
F.  B,  (non-occupancy  tenancy).  There  has  been  no  adjudication 
on  any  question  of  title,  so  there  can  be  no  res  judicata. 

Cause  of  action — Where  a  suit  has  been  brought  under  pre- 
sent section.  Act  V  of  1908,  sch.  i,  or.  2,  ,r.  2,  will  not  bar  a 
subsequent  suit  for  mesne  profits.  Shea  v.  harain  [1902]  24  All., 
501,  or  for  cancellation  of  a  deed  under  which  defendant  claimed 
titled  Jai  v.  Lalit  [1903]  26  All.,  236.  A  suit  for  damages  may 
be  maintained  after  dismissal  of  a  suit  for  possession,  Bahan  v. 
Na^w[1876]2  Bom,,  19. 

■Government,  i.e.,  the  Secretary  of  State  in'  Council, 
21  &  22  Vic,  c.  106,, s.  65.     ■ 

Suit  independent  of  section — Authorities  are  not  agreed  ks 
to  whbther  astiit  may  not  be  based  on  a  possessory  title,  in- 
dependently of  s.  9,  Manik  v.  Bani  [1911]  13  0.  L.  J.,  649. 
Ante,- 52-7.  For  the  affii'mative  view,  see  also  Nandaram  v. 
No#M[18.98].12  ,0.  R  L,  R„   59,   62;   Uakhdoom  y.Eashim 
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[1915]  29  I.   C.  210.     But  a  mere  temporary  squatting  will  not 
do,  Tulla  V.   Gppi  [1904]  P.  R.  No.  51. 

Appeal — Applications  for  execution  of  decrees  are  pro- 
ceedings in  suits,  0.  P.  C,  s.  647,  Thahur  v.  Fakirullah  [1894] 
17  AH.,  106,  P.  C,  land  no  appeal  will  lie  against  an  order 
passed  in  proceedings  in  execution  of  a  decree  under  s.  9,  Sousa 
V.  Oulam  [1902]  26  Mad.,  438.  But  proceedings  under  0.  P. 
C,  s.  331,  were  in  the  nature  of  a  fresh  suit,  and  an  order 
passed  therein  was  appealable,  Nasir  v.  Meher  [1895]  22  Cal., 
830,  though,  apparently,  no  question  of  title  could  be  gone  intb 
in  such  claim  case,  as  that  would  result  in  reopening  in  execu- 
tion the  decree  which  was  in  force,  Mahovied  v.  Bashotwppa 
[1903]  27  Bom.,  402.  Ante,  66-7.  Where,  however,  the  order 
shbuld  not  have  been  made  under  s.  9,  e.g.,  where  the  court 
makes  a  decree  for  possession  and  damages,  the  whole  decree 
should  be  appealed  against,  Nazir  v.  Ahid  [1911]  8  A.  L.  J.  R., 
910. 

Review,  under  Act  V  of  1908,  s.  114,  is  prohibited. 
But  there  may  be  a  rehearing  under  ibid,  sch.  i,  or.  9,  r.  13, 
Anthony  v.  Dupont  [1881]  4  Mad.,  217,  and  a  revision  under  s. 
115  in  a  proper  case,  Rudr.appa  v.  Narsingrao  [1904]  29  Bom., 
213  ;  Nahin  v  Amir  [1911]  9  1.  C,  132  ;  Bam  v.  Upendra 
[1913]  17  0.  W.  N.,  501.  But  see  Jwala  v.  Ganga  [1908]  30 
All.,  331,  Bejai  v.  Sarat  [1908]  5  A.  L.  J.,  181,  Mandu  v. 
Sridhar,  ibid,  214  ;  Ram  v.  Jai  Kishan  [1911]  33  All.,  647 ; 
Safder  v.  Shanhar  [1903]  P.  R.  No.  13  ;  Bawa  v.  Uatanomal 
[1910J  8  I.  C.  215.  Qy.  if  power  to  revise  under  s.  21  A  (2), 
Punjab  Act  XIII  of  1900,  Phuman  v.  Chhanga  [1914]  153  P.  L.  R. 

Limitation — Six  months  froni  the  time  when  the  disposses- 
sion occurs,  Act  IX  of  1908,  sch.  i,  art.  3.  It  is  immaterial 
whether  the  plaintiff  was  in  possession  within  six  months  from 
the  date  of  dispossession,  Jnan  v.  LoehU  Mohan,  13  I.  C.  541. 

Tenancies — As  to  tenancies  in  the  Punjab,  see,  the  Punjab 
Tenancy  Act  (XVI  of  1887),  s.  51. 

(6)  Possession  of  Moveable  Property- 

10.  A  person  entitled  to  the  possession  of  specific 
moveable  property  may  recover  the  same  in  the  manner 
prescribed  by  the  Code  o£  Civil  Procedure. . 

Explanation  1. — A  trustee  may  sue  under  this  section 
for  the  possession  of  property,  to  the  .beneficial  interest  in 
which  the  person  for  whom  he  is  trustee  is  entitled..         '  '   .' 

Explanation  2. — A  special  or  :  temporary  right, to  the 
present  possession  of.  property  is  sufiicient  to  support  ^  siiit 
under  this  section. 


Recovery  of 
specific 
moveable 
property. 
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Illustrations. 

(a)  A  bequeaths  land  to  B  for  his  life,  with  remainder  to  C.  A  dies.  B 
enters  on  the  land,  but  0,  without  B's  consent,  obtains  possession  of  the  title 
deeds,    B  may  recover  them  from  C. 

(b)  A  pledges  certain  jewels  to  B  to  secure  a  loan.  B  disposes  of  them 
before  he  is  entitled  to  do  so.  A,  without  having  paid  or  tendered  the 
amount  of  the  loan,  sues  B  for  possession  of  the  jewels.  The  suit  shqmld  be 
dismissed,  as  A  is  not  entitled  to  their  possession,  whatever  right  he  may 
have  to  secure  their  safe  custody. 

(c)  A  receives  a  letter  addressed  to  him  by  B.  B.  gets  back  the 
letter  without  A's  consent.  A  has  such  a  property  therein  as  entitles  him 
to  recover  it  from  B. 

(d)  A  deposits  books  and  papers  for  safe  custody  with  B.  B  loses  them 
and  C  finds  them,  but  refuses  to  deliver  them  to  B  when  demanded.  B  may 
recover  them  from  C,  subject  to  C's  right,  if  any,  under  section  168  of  the 
Indian  Contract  Act,  1872. 

(e)  A,  a  warehouse-keeper,  is  charged  with  the  delivery  of  certain  goods 
to  Z,  which  B  takes  out  of  A's  possession.    A  may  sue  B  for  the  goods. 

Similar  Law — English  Com.  Law  Proc.  Act,  1854,  s.  78, 
seems  to  have  been  the  foundation  of  this  section,  Of.  also  I. 
C.  A.,  ss.  167-170. 

Person  entitled  to  possession— by  reason  of  a  right 
of  ownership  or  a  special  or  temporary  right  to  present  posses- 
sion.    White  V.  Morris  [1852]  21  L.  J.  0.  P.  185.  Ante,  69. 

Moveabe  property— "Property  of  every  description 
except  immoveable  property,"  Act  X  of  1897,  s.  3  (34.)  This 
should  be  specific,  i.e.,  ascertained  and  ascertainable,  ante, 
68,  for  it  being  the  object  of  detinue  to  obtain,  if  possible, 
specific  restitution,  the  action  will  not  lie  for  money,  corn  or 
the  like  ;  for  that  cannot  be  known  from  other  money  or  corn  ; 
unless  it  be  in  a  bag  or  a  sack,  for  then  it  is  distinguishably 
marked,  3  Stephen,  Com.,  437. 

Code  of  Civil  Procedure— For  form  of  plaint,  see  Act 
V  of  1908,  App.  A  (3),  No.  32  ;  the  decree  will  -be  as  provided 
in  ibid,  sch.  i.  Or.  20,  r.  10,  and  it  will  be  executed,  as  directed 
by  Or.  21,  r.  31  of  the  Code. 

Trustee,  defd.,  s.  3  ante.  Suthianama  v.  Saravanabagi 
[1893]  18  Mad.,  266,  272.  See  also  Bullen  &  Leake,  Pleadings, 
370  ;  Act  V  of  1908,  sch.  i.  Or.  31,  r.  1  ;  it  does  not  seem  to 
be  necessary  to  make  the  beneficiary  a  party  to  the  suit,  14 
Gyc,  246. 

Expln.  IL     Roscoe,  Evidence,  N.  P.,  981-2. 

Special  or  temporary  right  — (i)  arising  by  an  act 
of  the  owner,  e.g.,  bailment,  pawn,  or  lien  [I.  C.  A.,  s.  95]  ; 
(ii)  not  arising  by  such  act,  e.g.,  finding  of  lost  goods  [I.  C.  A., 
8.  71]  or  unauthorised  pledge  or  sale.  See  notes  to  s.  11  {d)  post. 
Ante,  69-70.     It  is  not  necessary  that  plaintiff  should  have  been 
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in  possession  before.     See  ill.(a.)     The  illustrations   are   all  of 
special  or  temporary  right  to  immediate  possession. 

111.  (a)  Lord  Baekhurst's  Case  [1572]  1  Coke  Rep.  2a  ; 
Oarner  v.  Eaunyngton  [1856]  22  Beav.,  444.  1  Dart,  V.  &  P., 
485.  If  B  were  the  beneficiary,  hia  trustee  would  be  entitled 
to  the  title-deeds,  Trusts  Act,  s'  31. 

111.  (b)  Donald  v.  Suckling  [1866]  1  Q.  B.,  585.  The 
bailor  must  pay  or  tender,  before  he  becomes  entitled  to  the 
possession,  1  Stokes,  A. -I.  Codes,  950. 

111.  (C)    Oliver  V.  Oliver  [1862]  82  L.  J.,  0.  P.,  4. 

111.  (d)    Story,  Bailment,  94. 

111.  (e) -illustrates  Expln.  2,  1  Stokes,  A-.I.  Codes,  951. 

Appeal — An  order  under  this  section  is  a  decree  and  open 
to  appeal,  Act  V  of  1908,  s.  96. 

Limitation — .3  years  from  the  time  when  the  property  is 
wrongfully  taken.  Act  IX  of  1908,  sch.  i,  art.  49  ;  Murugesa  v. 
Jotharam.,  [1899]  22  Mad.,  478. 

11.     Any  person   having    the    possession   or  contro]  of    i,jat,iii(.     * 
a  particular  article  of  moveable  property,  of   which  he  is  not    person  in     ■ 
the  owner,  may  be  compelled    specifically  to  deliver  it  to  the    possession, 
person  entitled  to   its   immedate    possession,    in   any  of  the    to  deliver  to 
following  cases:—  _  _  Sedto 

(a)  when  the  thing   claimed   is    held    by  the  defendant    'mmediate 
as  the  agent  or  trustee  of  the  claimant  ;  possession. 

(b)  when  compensation  in  money  would  not  afford  the 
claimant  adequate  relief  for  the  loss  of  the  thing 
claimed  ; 

(c)  when  it  would  be  extremely  difficult  to  ascertain 
the  actual  damage  caused  by  its  loss  ; 

(d)  when  the  possession  of   the   thing  claimed  has  been 
wrongfully  transferred  from  the  claimant. 

Illustrations— 

■  of  clause  (a) — 

A,  proceeding  to  Europe,  leaves  his  furniture  in  charge  of  B  as  his  agent 
during  his  absence.  B,  without  A's  authority,  pledges  the  furniture  to  C,  and 
0,  knowing  that  B  had  no  right  to  pledge  the  "furniture,  advertises  it  for  sale. 
0  may  be  compelled  to  deliver  the  furniture  to  A,  for  he  holds  it  as  A's 
trustee. 

of  clause  (6) — 

Z  has  got  possession  of  an  idol  belonging  to  i  A's  family,  and  of  which  A 
is  the  proper  custodian.    Z  may  be  compelled  to  deliver  the  idol  to  A. 

of  clause  (c)-  - 

A  is  entitled  to  a  picture  by  a  dead  painter  iand  a  pair  of  rare  China 
vases.  B  has  possession  of  them.  The  articles  are  of  too  special  a  character 
to  bear  an  ascertainable  market-value.  B  may  be  compelled  to  deliver  them 
to  A. 
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Pepson  having^  possession  op  eontpol— Suit  not 

maintainable  against  a  decree-holder,  in  execution  of  whose 
decree  goods  had  been  sold  but  purchased  by  a  stranger  ; 
plaintiff's  proper  remedy  is  a  suit  for  damages,  Muruqesa  v. 
Jotharam  [1899]  22  Mad.,  478. 

Not  the  ownep— Suit  under  s.  11  cannot  be  maintained 
against  the  owner,  though  suit  under  s.  10  may  be,  where  the 
owner  has  parted  with  the  right  of  immediate  possession  [cf.  s. 
10,  ill.  (6),  ante]  ;  and  even  as  against  a  person,  who  is  not  the 
owner,  it  can  be  maintained  only  in  the  four  special  cases 
specified  in  cl.  (a^  to  (d).     Ante,  70-1. 

Entitled  to  immediate  possession — A  servant, 
though  entrusted  with  the  goods,  is  not  entitled  to  such  pos- 
session as  against  the  master,  Biddomoye  v.  Sittaram  [1878]  4 
Gal.,  497.  As  to  the  right  to  immediate  possession,  see  ante,  69. 

Cl.  (a)  Fiduciary  relation,  ante,  71,  Edwards  v.  Clay 
[1860]  28  Beav.,  145  ;  2  Story,  Eq.,  s.  709. 

111.  Wood  V.  EowcUffe  [1847]  2  Ph.  383.  If  0  had  no 
notice  of  B's  limited  authority,  s.  178,  I.  0.  A.,  would  have 
applied. 

Cl.  (b)    Pecuniary  compensation  inadequate,  ante,  72-3. 

111.     Pusey  V.  Pusey  [1684]  1  Vern.,  273.  ,       '      ' 

Cl.  (e)    Pecuniary  coinpensation  impracticable,  ante,  73-4. 

111.    Lowtherv.  Lowther  [180&]   13  Ves.  95.  Cf.  FaJclte  v. 
Gray  [1859]  4  Drew.,  458. 

Cl.  (d)  Unauthorised  pawn  by  servant,  Biddomoye  v. 
Sittaram,  supra,  or  wife,  Seagar  v.  Hukmahessa  [1900]  24 
Bom.,  458,  passes  no  title.  Nor  does  an  unauthorised  sale  by 
a  gratuitous  bailee,  Bhanhar  v.  Mohan  [1887]  11  Bom.,  704,  or 
a  pledge  by  a  person  who  had  obtained  jewels  from  plaintiff 
on  fraudulent  representations.  Kartiek  v.  Gopal  [1877]  3  Gal., 
264.  See  also  Greenwood  v.  Holquette  [1873]  12  B.  L.  R.,   42. 

Civil  Ppoeedupe  Code— i^or  form  of  plaint,  see  Act 
V  of  1908,  App.  A  (3),  No.  39  ;  Jaldu  v.  Asiatic  Steam  Go.,  F.  B. 
(1915)  30  I.  0  840,  29  M.  L.  J.,  342.  Decree  will  be  executed 
in  the  manner  provided  by  ibid,  sch.  i.  Or.  21,  r.  32.  For  the 
distinction  between  ss.  10  and  11,  S.  R.  A.,  see  ante,  74-5. 
For  appeal,  see  Act  V  of  1908,  s.  96. 

Measure  of  damages — where  any  are  awarded,  either  as 
additional  or  substitutional  remedy,  see  ante,  74  ;  Collett,  5th. 
ed.,  134-7 ;  14  Cyc,  263  ;  Mayne,  Damages,  437. 

Limitation — Act  IX  of  1908,  sch.  i,  arts.  48,  49  ;, also  con- 
sider ibid,  s.  10,  in  cases  of  trust. 


CHAPTER  II. 

OP  THE  SPECIFIC  PERFORMANCE  OF  CONTRACTS, 

(a)  Contracts  whieli  may  he  specifically  enforced.  Cases     in 

12.  Except  as  otherwise    provided  in    this  Chapter,  the   which speci- 

lie   [)G  rtorni- 

specific  performance   of  any  contract  may  in  the  discretion  of   anoe       en- 
the  court  be  enforced —  foroeabie. 

(rt)  when  the  act  agreed  to  be  done  is  in  the  performance, 
wholly  or  partly,  of  a  trust  ; 

Illustration  of  clause  (a) — 
A  holds  certain  stock  in  trust  for  B.  A  wrongfully  disposes  of  the  stock. 
The  law  creates  an  obligation  on  A  to  restore  the  same  quantity  of  stock 
to  B>  and  B  may  enforce  specific  performance  of  this  obligation. 

Similar  Law — S.R.A.,  s.  11  (a),  (&),  (c),  but  the  right  to 
recover  specific  moveable  property  there  is  independent  of 
contract,  and  there  is  no  question  of  specific  performance. 
Ante,  87. 

Otherwise  ppovided— See  s.  21,  -post. 

Specific  pepfopmanee — See  note  to  s.  4  (6),  ante ;  also 
s.  5.  ih).  Fry,  s.  3.  Specific  performance  is  ordinarily  appro- 
priate to  executory  contracts,  Ashburner,  Eq.,  533-4  ;  ante,  21-2. 

ContPact— S.  4  (a),  ante.  Under  I.  C.  A.,  p.  11,  it  has 
been  held  that  a  minor  cannot  contract,  Mohori  v.  Dharmo 
[1903]  30  Cal.,  539,  P.  C.  ;  but  apparently  a  decree  for  specific 
performance  may  be  given  against  him  when  it  is  for  his 
benefit  that  the  contract  should  be  performed,  Khairunnesa  v. 
Lokenath  [1899]  27  Cal,  276  ;  ante,  200,  408.  Cf.  Re  Manilal 
Hurgovan  [1900]  25  Bom.,  353.  Where  the  contract  is  only 
voidable  by  reason  of  having  been  madp  by  person  under 
disability,  it  may  be  enforced  when  the  disability  ceases,  Gregson 
V.  Udoy  [1889]  17  CaL,  223,  P.  C.  The  section  pre-supposes  a 
complete  contract,  Koylash  v.  Tariney  [1884]  10  Cal.,  588,  the 
terms  Of  which  are  before  the  court,  Maya  Bam  v.  Prag  Dat 
[1882]  5  All.,  44,  51.  Ante,  86.  A  memorandum  to  deposit 
the  grant  of  a  dockyard  and  ofiice,  as  security  for  advance  on 
a  promissory  note^  was  taken  as  an  agreement  and  enforced, 
Gurrie  v.  Chatty  [ISQQ']  11  W.  R.,  520,  and  a  contract  was  held 
constituted  by  a  notice  issued  by  the  Collector  utider  Act  VI  of 
1857,  in  a  land-acquisition  proceeding,  requiring  the  proprietor 
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to  appoint  an  arbitrator  to  determine  the  amount  of  compen- 
sation, and  the  reply  to  it  intimating  tlie  appointment  of  an 
arbitrator,  Kharsedji  v.  Seey.  of  State  [1868]  5  Bom.  H.  C.  R., 
0.  C,  97.  An  agreement  to  transfer  upon  contingencies  which 
liave  not  liappened,  cannot  be  enforced,  Bhobo  v.  Issur  [1872] 
18  W.  R.,  140. 

Gonsideration —Varties  may  Waive  money-consideration, 
Nukehad  V.  Hunooman  [18(^8]  10  W.  R.,  69.  Bo72ffl Jirfe' compro- 
mise is  good  consideration  J  Shih  Lai  v.  Collector  [1894]  16  All., 
423.  Agreement  to  sell  reversionary  interest  for  a  price  less 
than  the  market-value,  was  enforced  in  Gitabai  v.  Balaji  [1892] 
17  Boin.,  232. 

Disepetion-S.  22,  post.    Ante,  31-2,  185-8. 

Beenfopced— For  form  of  plaint,  see  Act  V  of  1908, 
App.  A  (3),  Nos,  47-8.  Ante,  414,  sqq. 

Tpust — S.  3,  ante  ;  cf.  s.  11(a).  For  relation  between 
trust  and  contract,  see  ante,  84.  The  creation  of  a  trust 
imposes  duties  on  the  trustees  which  may  be  enforced  too  by 
strangers  to  the  transaction,  who  may  not  even  have  been  in 
existence  at  its  date.  Pollock,  Con.,  230  ;  Brojo  v."  Eurro  [1880] 
5  Cal.,'700  (testamentary  trust  for  religious  and  charitable 
purposes,  suit  by  representatives  of  settlor  for  due  performance 
of  trust). 

111. — Repealed  wherever  I.  Tr.   A.  is  in   force,  Act  II  of 

1882,  ss.  1,2.     As  to  trust  of  chattels,  see  ante,    84;  Forrest  \. 

Elwes  [1779]  4  Ves.,  497,  seems  to  have  suggested  the  illus- 
ti'ation. 

(b),  when  there  exists  no  standard  for  ascertaining  the 
actual  damage  caused  by  the  non-perfonnance  of'  the  act 
agreed  to  be  done  ; 

Illustration  ot  clause  (b) — 

A  agrees  to  buy,  and  B  agrees  to  sell,  a  picture  by  a  dead  painter  a,nd 
two  rare  China  Vases.  A  may  compel  B  specifically  to  perform  this  contract, 
for  there  is  no  standard  for  ascertaining  the  actual  damage  which  would  be 
caused  by  its  non-performance. 

No  standapd. — ^^Damages  being   conjectural,   no  certain 

calculation  can  be  made,  2  Story,  Eq,,  s.  722  (a) ;  ante,  87,   119. 

(i)  Chattels  unique  or  of  peculiar  value  to  plaintiff :  "  A  vahie  of 

affection   is  seldom   appreciated   by   third   persons.     It  needs  a 

very  enlightened  benevolence,  ^nd  philosophy  very  uncommon, 

to  sympathise    with  tastes  different  from    our  own:     The  Dutch 

florist,    who   sells  tulip    bulbs  for   their  weight   in  gold,  laughs; 

at   the  antiquary  who    pays  a  great  price   for  a   riisty   lajijp. 

Legiglaitors  and  Judges   have  too  often  thought  like  the  vulgar. 

They  have   applied  gross   rules  to  cases  which   required  a  nice; 
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discern meijt...  There  are  cases  in  which  the  offer  of  money  is 
not  a  satisfaction,,  but  an  insult.  Shall  a  lover  take  money  as 
the  price  of  his  mistress's  portrait  of  which  a  rival  has  robbed 
him  ?"  Benthaui,  Legis.,  290.  (ii)  Profits  dependent  on  future 
ecents,  ante,  121. 

III. -Falche  v.  Gray  ri8fi9]  4  Drew.,  458;  Dowling  v. 
Betjemarin  [1862]  2  J.  &  H„  544. 

(c)  when  the  act  agreed  to  be  done  is  such  that  pecu- 
niary compensation  for  its  non-performance  would  not  afford 
adequate  relief  ;  or 

Illustrations  of  clause  (c) — 

•     (i)  A  contracts  with  B  to  sell  him  a  house  for  Rs.  1,000.    B  is  entitled  to  a 
decree  directing  A  to  convey  the  house  to  him,  he  paying  the  purchase-money, 

(ii)  In  consideration  of  being  released  from  certain  obligations  imposed 
on  it  by  its  Act  of  Incorporation,  a  railway  company  contract  with  Z  to  make 
an  archway  through  their  railway  to  connect  lands  of  Z  severed  by  the 
railway,  to  construct  a  road  between  certain  specified  points,  to  pay  a  certain 
annual  sum  towards  the  maintenance  of  this  road,  and  also  to  construct  a 
siding  and  a  wharf,  as  specified  in  the  contract.  Z  is  entitled  to  have  this 
contract  specifically  enforced,  for  his  interest  in  its  performance  cannot  be 
adequately  compensated  for  by  money ;  and  the  Court  may  appoint  a  proper 
person  to  superintend  the  construction  of  the  archway,  road,  siding  and 
wharf. 

(iii)  A  contracts  to  sell,  and  B  contracts  to  buy,  a  certain  number  of 
railway-shares  of  a  particular  description.  A  refuses  to  complete  the  sale. 
B  may  compel  A  specifically  to  perform  this  agreement,  for  the  shares  are 
limited  in  number  and  not  aways  to  be  had  in  the  market ;  and  their  possession 
carries  with  it  the  status  of  a  shareholder,  which  cannot  otherwise  be 
procured. 

^iv)  A  contracts  with  B to  paint  apicture  for  B,  who  agrees  to  pay  therefor 
Ks.  1,000.  The  picture  is  painted.  B  is  entitled  to  have  it  delivered  to  him 
on  payment  or  tender  of  the  Rs.  1,000. 

Adequate  relief — "  equally  efficacious  relief,"  s.  56  (i) 
po.st ;  see  also  s.  21  (a).  Damages  would  be  adequate  relief,  if 
thereby  the  plaintiff  would  be  put  in  a  situation  as  beneficial 
to  him  as  if  the  agreement  were  specifically  performed,  ante,  155. 

111.  (1).  Ante,  96-7.  Sale  :  difficulty  in  fixing  value  of 
minerals  no  bar  to  relief.  Neit)  B.  G.  Co.,  v.  Bularam  [1880]  5 
Cal.,  932,  P.  C  ;  nor  subsequent  transfer  to  a  third  party  with 
notice,  Shib  y.  ■  Ahdooi  [1865]  3  W.  R.,  103;  Mathur  v.  Shea, 
W..  R.,  1864,  281  ;  nor  non-registration  of  deed  of  sale,Mvihnmut- 
oollah  V.  Shtiriutoollah  [1868]  10  W.  R.,  51,  F.  B.  ;  Toolsee  v. 
Mahadeo  [1868]  10  W.  R.,  483  ;  Prohhooram  v,  Robinson  [1869] 
11  W.  R.,  398  ;  Tripoora  v.  Bussiak  [1871]  15  W.  R,,  189  ; 
Footeh  V.  Leelumher  [1871]  16  W.  R  ,  26,  P.  C. ;  Chinna  v. 
Dorasahii  [1896]  20  Mad.,  19  (plaintiff  may  enforce  execution 
and  registration  of  fresh  deed).  Dedication :  Shib  Dial  v.  Eira 
Nand  [1890]  P.  R.,  No.  100.  Exchange:  Nasir  v.  Oovt.  [1868]  3 
Agra,  394  ;  Kishoree  v.  Jugunnath  [1868]  9.\V.  R.,  269.  Parti- 
tion :    Bhowanee  v.  Thalwor   [1867]  2  Agra,    277 ;   Nukchad   v. 
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Hunooman  [1868]  10  W.  R.,  69  (agreement  to  re-unite  in  respect 
of  one  item  of  joint  property)  ;  Virasami  v.  Ramasami  [1880]  3 
Mad.,  87  (agreement  for  right  of  pre-emption  after  partition). 
Transfer,  in  consideration  of  financing  of  litigation,  of  part  of 
property  claimed:  Bhoho  v.  Issur  [1872]  18  W.  R.,  140,  P.  C. 
(claim  compromised  by  defendant).  Family  arrangement : 
Gregory  v.  Cochrane  [1860]  8  M.  I.  A.,  275  Mortgage  :  Gr^gsgn 
V.  Uday  [1889]  17  Cal.,  223,  P.  C.  Lease  :  ^aor'oji  v.  Rogers 
[1867]  4  Bom.  H.  C.  R.,  0.  C,  1  (though  defendant's  wife 
refused  to  }o\rs) ;  Fitchakutti  v.  Kamala  [1863]  1  Mad  H.  C.  R., 
153  (though  lease  savoured  of  champerty) ;  "Nemai  v.  KoMl,  [1880] 
6  Cal.,  534  (though  agreement  oral,  and  there  were  subsequent 
lessees,  but  with  notice),  Hurnandun  v.  Jawad  [1899]  27  Cal., 
468.  Where  a  vendee  from  a  mortgagor  made  a  deposit  under 
T.  P.  A.,  s.  83,  and  the  mortgagee  accepted  it  upon  the  depositor 
agreeing  to  convey  to  him  part  of  the  mortgaged  premises, 
the  mortgagee  was  given  a  decree  for  specific  performance 
of  the  agreement  to  convey,  Tatayya  v.  Piehayya  [1890]  13 
Mad.,  316. 

Agreemeyit  to  sell — gives  a  personal  right  to  the  obligee 
against  the  obligor  or  his  assignee,  with  notice,  to  compel  the 
latter,  by  a  suit,  to  specifically  perform  his  contract ;  but  the 
obligor  has  no  direct  right  over  the  land.  Peer  v.  Mahomed, 
[1904]  29  Bom.,  234,  238;  Fafe/i  v.  Narsingh  [1912]  161.0.,  988. 
T.  P.  A.,  s.  54  ;  ante,  280-1. 

111.  (ii)  —Storer  v.  G.  W.  By.  Go.  [1842]  2  Y.  &  C.  Ch., 
18,  53.  For  this  and  other  railway  cases,  see  ante,  106-13, 
where  the  law  as  to  specific  enforcement  of  building  contracts 
is  digested. 

111.  (iii).  Duncuft  v.  Albreeht  [1841]' 12  Sim.,  189. 
Doloret  V.  RothschUd  [1824]  1  S.  &  S.  590.     Ante,  90-1. 

111.  (iv)  Picture  by  a  particular,  artist  has  a  value  of 
its  own,  as  it  cannot  be  reproduced  by  another.  But  if  the 
picture  here  had  not  been  already  painted,  B  could  not  have 
compelled  A  to  paint  it,  s.  21  (b),  post. 

{d).when  it  is  probable  that  pecuniary  compensation 
cannot.be  got  for  the  non-performance  o£  the  act  agreed  to 
be  done. 

Illustration  of  clause  (d) — 

,  A-  transfers  without  endorsement,  but  for  valuable  consideration,  a  pro- 
missory note  to  B,  A  becomes  insolvent,  and  C  is  appointed  his  assignee.  B 
Dlay  compel  C  to  endorse  the  note,  for  C  has  succeeded  to  A's  liabilities,  and 
a  decree  for  pecuniary  compensation  for  not  endorsing  the  note  would  be 
fruitless. 

Cannot  be  got — 01.  (b)  and  (d)  comprise  the  blass  of 
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cases    wliere    damages    are   an   impraetieable   remedy.     Ante, 
119-21. 

Mitra  thinks  the  Act  does  not  take  cognizance  of  contracts 
respecting  personal  acts  (S.  E.  A.,  132).  But  c\.{d)  would  applj' 
to'  such  contracts,  ante,  130.  Take  an  agreement  to  retire  from 
business,  (Gray  v.  Smith  [1890]  43  Ch.  D.,  208),  it  is  not  pro- 
bable that  pecuniary  compensation  can  be  got  for  the  non-per- 
formance of  the  act  agreed  to  be  done.  Ante,  120. 

111.  Watkins  v.  MauU  [1820]  2  J.  &  W.,  243.  The  bene- 
ficial effect  of  a  decree  in  damages  must  depend  upon  the  per- 
sonal responsibility  of  the  party,  Doloret  v.  Rothschild,  supra  ; 
and  where  the  defendant  is  insolvent,  the  decree  will  be  worse 
than  bootless,  Parker  v.  Garrison,  [1871]  61  111.,  250,  253. 

Exi'LANATioN. — Unless  and  until  the  contrary  is  proved, 
the  Court  shall  presume  that  the  breach  of  a  contract  to 
transfer  immoveable  property  cannot  be  adequately  relieved 
by  compensation  in  money,  and  that  the  breach  o£  a  contract 
to  transfer  moveable  property  can  be  thus  relieved. 

Shall  presume- Cf.  I.  Ev.  A.,  s.  4.  The  explanation 
refers  to  cl.(c).  Sankata  v.  Jagat,  [1898]  2  0.  C,  24  ;  U.  B.  R., 
[1897-1901],  539.  For  the  reason  of  the  distinction  drawn  be- 
tween moveable  and  immoveable  property,  see  ante,  95-8. 
For  instances  of  contracts  relating  to  chattels,  the  breach  of 
which  cannot  be  adequately  relieved  by  compensation  in  money, 
see  ill.  (iii)  and  (iv)  of  cl.(c)  ;  Pomeroy,  S.  P.,  a.  15,  p.  20  ; 
also  ante,  90-5.  An  agreement  to  grant  or  renew  a  lease  is 
not  an  interest  in  immoveable  property.  Secretary  of  State  v. 
/l/aDuje[1914]24I.C.,  911. 

Act  V  of  1908,  s.  47 — Where  a  suit  for  possession  was  com- 
promised and  dismissed  upon  the  defendant  agreeing  to  exe- 
cute a  kabuliat  in  plaintifP's  favour,  but  no  such  condition  veas 
entered  in  the  decree,  the  plaintiff's  suit  for  specific  perform- 
ance of  the  agreement  could  not  be  barred  by  s.  244,  C.  P.  C. 
(Act  V  of  1908,  s.  47),  Ghuni  v.  Hira  [1902]  7  C.  W.  N.,  158. 
A  fortiori,  s.  47  cannot  bar  a  suit  in  respect  of  a  coinpromise 
subsequent  to  a  decree  and  relating  to  property  not  affected  by 
it.  Ram  v.  Madhab  [1865]  3  W.  R.,  118.  Cf.  Tatayya  v. 
Piehayya  [1890]  13  Mad.,  316.  As  to  compromise  plaintiff  did 
not  abide  by,  see  Srish  v.  Banomali,  [1904]  31  Cal,,  584,  P.  C.  ; 
ante,  321-2. 

Act  XI  of  1859,  s.  36 — Does  not  bar  suit  for  specific  per- 
formance of  agreement  to  convey  property  purchased  at  revenue 
sale  made  prior  to  purchase,  Monmotha  v.  Girish  [1912]  17  C. 
W.  N.,  75.. 

Limitation — Three    years    from    date   when    performiance 
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became  due,  Act  IX  of  1908,  Sch.  i,  art.  113  ;  Virasami  v.  Rama- 
sami  [1880]  3  Mad.,  87  ;  Eari  v.  Raghunath  [1888]  11  All:,  27^ 
or  plaintiif  had  riotice  that  defendant  refused  performance, 
S'uhha  V.  Hari,  [1902]  5  0.  C,  140,  142.  This  art ,  and  not  art. 
144,  was  applied  where  the  claim  was  for  specific  performance 
of  an  agreement  to  sell  as  well  as  for  possession,  the  right  to 
possess  depending  upon  the' right  to  the  other  relief,  Muhiuddin 
v:  Majlis  [1881]  6  All.,  231  ;  Charna  v.  Bans  Lai  [1908]  5  A.  L. 
J.  R.,  529.  But  see  ante,  260-1  ;  Ghulam  v.  Narain  [1908]  o 
A.  L.  J.  R.,  534,  538. 

Jurisdiction — A  suit  for  specific  performance  of  a  contract 
for  sale  or  mortgage  of  land  is  not  '  a  suit  for  land,'  Yashvantrav 
V.  Dadabhai  [1890]  J.4  Bom.,  353,  Land  Mortgage  Bank  v. 
Sudurudeen  [1892]  19  Cal.,  358  ;  cf.  Ramdhone  v.  Nobeenmony 
[1865]  Bourke,  218.  Contra,  Sreenath  v.  OaZiy  [1879]  5  Cal.,  82. 
Apparently  equity  may  act  in  'personam  in  India,  too,  ante,  171. 
Eioing  V.  Orr  Eiving  [1883]  9  A.  C,  34,  40. 

Decree,  form  and  effect  of — Decree  implies  an  order  for 
specific-  performance  by  all  parties,  and  may  be  rectified  to  com- 
pel plaintiff  to  carry  out  his  part  of  agreement,  Karim  v. 
B'ajodvia  [1887]  12  Botn.,  174.  For  form  of  decree,  see  Cooper 
V.  Morgan  [1908]  78  L.  J.,  Ch.,  195  ;  Amer  v.  Nathi  .  [1910J  7 
A.  L.  J.  R.,.  887. 

13.  Notwithstanding  anything  contained  in  section  56 
o£  the  Indian  Contract' Act,  a  contract  is  not  wholly  impossible 
of  performance  because  a  portion  of  its  subject-matter,  exist- 
ing at,  its  date,  has  ceased  to  exist  at  the  time  of  the  per- 
formance. 


lllustrationsi 

(a)  A  contracts  to  sell  a  house  to  B  for  a  lakh  of  rupees.  The  day  after 
the  contract  is  made,  the  housfe  is  destroyed  by  a  eycldne.  B  may  be  coto- 
pelled  to  perform  his  part  of  the  contract  by  paying  the  purchase-money. 

,  (b)  In  consideration  of  a  sum  of  money  payable  by  B,  A  contracts  to  grant 
an  annuity  to  B  for  B's  life.  The  day  after  the  contract  has  been  made,  B "  is 
thrown  from  his  horse  and  killed.  B's  representative  may  be  compelled  to 
pay  the  purchas^-mdhey.  '  -  ' 

Similar  Law — I.  C.  A.,.s.  56;  German  Civil  Code,  ss.  275, 
280,306-8.  '     ,      ,     . 

Principle — Res  perit  domino.  I.C.A.,  s.  86  ;  T.P.A.;  s.  55  (5) 
(e).  Where  the  contract  has  heen  completely  made,  the  thing  sold 
is  at  the  risk  of  the  .purchaser,  who  must  hear  all  subsequent 
losses,,  and  is  entitled  U}:  all  subsequent  •  gains ;  subsequent 
e\^ents,  therefore,' can  neither  determine  the  contract  nor  give 
either  party  a  right  to  resist  the  performance,  Fry,  s.  914,-  p. 
399.;  ante,  281.  , ,  ,    ^ 
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It  is  not  easy  to  define  the  scope  and  effect  of  s.  13.  It 
purports  to  be  enacted  in  the  form  of  a  proviso  or'  exception  to 
].  C.  A.,  s.  ilB,  and  may  perliaps  be  paraphrased  thus  :  '  A  con- 
tract to  do  an  act  which,  after  the  contract  is  made,  beconx^i^ 
only  partially  impossible  by  reason  of  the  loss  or  destruction  of 
a  portion  of  its  subject-matter,  does  not  become  void  When  the 
act  so  become^  partially  impossible,  but"  may,  in  the  discretion 
of  the  Court,  be  specifically  enforced  so  far  as  it  is  still  capable 
of;  performance.'  Ante,  281-2,  Judging  frqnr  the  illustrations,  the 
section  seems  to  have  been  intended  to  give  effect  to  the  English 
doctrine  of  equitable  convei'sion,  as  lexplained,  e.g.,  in  Seton  v. 
S?ade  [1802]  7  Ves.,  265,  Harford  v.  Pvrrier  [1816]  1  Madd., 
538.  But  the- Indian  law  does  not  recognise, any  equitable 
ownership  resulting  from  a  contract  for  sale,  as  distinguished 
from  a  conveyance,  T.  P.  A.,  s.  54.  Ante,  280-1.  It  surely 
seems  "Against  natural  justice  that  any  one  should  pay  for  a 
bargain  which  he  cannot  have,"  Stent  v .  Bailis  [1692]  5  P. 
Wms.,  '217,  219. 

Section  56,  Indian  Contpact  Aet— deals  with  cases 
both  of  antecedent  and  subsequent  impossibility  and  makes  the 
enforceability  of  all  contracts  conditional  upon  the  continued 
e?:istence  of  the  subjectrmattet,  ante,  275.  Where  a  contract  in 
its  inception  is  expressly  conditional  upon  certain  work  .being; 
done,  until  this  is  done,  the  subject-matter  is  not  the  property 
of  the  promisee  and  not  at  his  risk,  Counter  y .  Mac^herson 
[1845].5  Moo.  P,  C,  83.  Ante,  283.  Where  the  whole-  subject- 
matter  ceases  to  exist,  the  contract  will  become  void  under  1.  0; 
A,,  s.  56  ;  where  only  a  'pnrt  is  lost,  the  contract  maj'^  be  canpelled 
-pro  tanto,  Inder  v.  Gampbell  [1881]  7  Cal,  474, 

Not  wholly  impossible— i.e.,  substantial  performance 
is  still. possible,  Bishop,  C'o7i.,  s.  605  ;  Bombay  P.  S.  .ZV-.  Co.  y!. 
Buhattino  Co.  [1889]  14  Bom.,  147  ;  .Srtmt  v.  Bhuhan.  [1898] 
3  O.  W.  N.,  182.  Where  impossibility  is  due  to  defendant's 
default,  he  cannot  resist  specific  performance,  G.  W.  By.  Co.  v. 
B.  &  0.  J.  By.  Co.  [1848]; 2  Ph.,  597,  6(<:T ;  Prj^  s.  849. 

111.  (a}.— Paine  v.  Meller  [1801]  ft  Ves.,  349;;;  Qass 
V.  Buddie  [li}92]  2'  Vern.,  280  (but  on  , this  case,  see  1 
Bro.  Ch.,  156  n.)  ;  Budh  S,ingh  v.  Hardial  [1897]  ,  P.  U. 
$?o<  52.,  ^Apparently,  the  hous^ ;  was  npt  the  whole;  of 
the  .subject-matter  of; , the,  conlract,  otherwise ,  the  iilustjratio(r< 
goes  beyond  the  section,  and  pannot  be  accepted./  :Ai>te;  282-3. 
"  When  the  owner  of  a  lot  of  l^nd.with  buildings  upon  it  agrees 
to,  convey  it  at  a  future  day  on  'payment  of  the  purchase-^monej'^ 
by  thg;  purchaser,  and;  before  payment^  and  conveyance  the 
buildings  are  destroyed  by  fire^without  the  fault  of  either  party, 
the  loss  must  fall  on  the  veijdor  ;,and   if ;.  the    buildings  forncied 
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a  material  part,  of  the  value  of  the  premises,  the  vendee  cannot 
be  compelled  to  take  a  deed  of  the  land  alone  and  pay  the 
purchase-money  ;  and  if  he  has  paid  it,  he  may  recover  it  back,  " 
Oould  V.  Murch  [1879]  70  Me.,  288,  289.  Hawkes  v.  Kehoe 
[1907]  10  L.  R.  A.,  N,  S.,  125.  But  see  Eppstein  v.  Kuhn 
[1906]  ibid,  117,  where  an  abatement  of  price  was  allowed. 
The  rule  is  not  applicable  where  the  subject-matter  is  specific 
and  can  be  replaced,  Bishop,  Gon.,  s.  597. 

Ill.(b).  Mortimer  v.  Capper,  [1782]  1  Bro.  Oh.,  156: 
If  the  life  had  expired  before  the  contract  was  made,  it  would 
be  void  by  reason  of  mistake,  S.  R.  A.,  s.  2Uh). 

14.  Where  a  party  to  a  contract  is  unable  to  perform 
the  whole  of  his  part  of  it,  but  the  part  which  must  be  left 
unperformed  bears  only  a  small  proportion  to  the  whole  in 
value,  and  admits  of  compensation  in  money,  the  Court  may, 
at  the  suit  of  ieither  party,  direct  the  specific  performance 
of  so  much  of  the  contract  as  can  be  performed,  and  award 
compensation  in  money  for  the  deficiency. 

illustrations. 

(a)  A  contracts  to  sell  B  a  piece  of  land  consisting  of  100  bighas.  It 
turns  out  that  98  bighas  of  the  land  belong  to  A,  and  the  two  remaining  big- 
has to  a  stranger,  who  refuses  to  part  with  them.  The  two  bighas  are  not 
necessary  for  the  use  or  enjoyment  of  the  98  bighas,  nor  so  important  for 
such  use  or  enjoyment  that  the  loss  of  them  may  not  be  made  good  in  money. 
A  may  be  directed  at  the  suit  of  B  to  convey  to  B  the  98  bighas  and  to  make 
compensation  to  him  for  not  conveying  the  two  remaining  bighas  ;  or  B  may 
be  directed,  at  the  suit  of  A,  to  pay  to  A,  on  receiving  the  conveyance  and 
possession  of  the  land,  the  stipulated  purchase-money,  less  a  sum  awarded 
as  compensation  for  the  deficiency. 

(b)  In  a  contract  for  the  sale  and  purchase  of  a  hou.oe  and  lands  for  two 
lakhs  of  rupees,  it  is  agreed  that  part  of  tlie  furniture  should  be  taken  at  a 
valuation.  The  court  may  direct  specific  performance  of  the  contract,  not- 
withstanding the  parties  are  unable  to  agree  as  to  the  valuation  of  the 
furniture,  and  may  either  have  the  furniture  valued  in  the  suit  and  include 
it  in  the  decree  for  specific  performance,  or  may  confine  its  decree  to  the 
house. 

Principle — Equity  requires  substantial,  and  not  literal, 
fulfilment  of  engagements.  Seton  v.  Slade  [1802]  7  Ves.,  265  ; 
ante,  173.  This  and  the  two  following  sections  really  formulate 
three  exceptions  of  the  general  rule  enunciated  in  s.  17.  Ante, 
174.  It  is  of  the  essence  of  specific  performance  that  part  only 
of  an  agreement  should  not  be  performed,  Gutts  v.-  Brown 
[1880]  6  Cal.,  328.  Kota  v.  Matoori  [1911]  9  M.  L.  T.,  318. 
Exaeption  1 :  where  the  essence  of  the  contract  can  be  performed, 
little  circumstances  which  are  non-essential  may  be  neglected. 
Performance  therefore  may  be  enforced  by  either  the  promisor  or 
the  promisee,  provided  (i)  the  part  which  cannot  be  performed 
(a)  is  inconsiderable  and  (b)  may  be  compensated  for  in  money, 
and  (ii)  provided  that  such  compensation  is   made.     The   reason 
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of  the  inability  to  perform  apparently  exists  at  the  time  the 
contract  is  made,  see  ill.,  whereas  the  inability  contemplated  by 
s.  13,  ante,  arises  by  reason  of  subsequent  events. 

Unable  to  pepform — by  reason,  e.g.,  of  deficiency 
in  quantity  of  the  subject-matter  or  variance  in  quality, 
defect  in  title,  or  of  some  legal  prohibition,  or  even  lapse  of 
time. 

Small  ppopoption — 'Small  '  —  immaterial;  there  may 
have  been,  e.g.,  some  small  mistake  or  inaccuracy,  Mortlock 
V.  Buller  [18(H]  10  Ves.,  292,  305  ;  Ealsey  v.  Grant  [1806]  13 
Ves.,  73. 

Admits  of  compensation,  i.e.,  (i)  there  are  data 
for  ascertaining  a  fair  and  reasonable  amount  as  the  money- 
value  of  the  difference  between  what  can  be  performed  and 
the  express  subject-matter  of  the  contract  ;  ante,  175,  and  fii) 
there  has  been  no  fraud  of  misrepresentation,  ante,  177.  "In 
computing  compensation  for  a  misdescription,  the  rough  cal- 
culations of  a  jury  are  unsuitable  :  the  interests  of  the  vendor 
have  to  be  considered  as  well  as  those  of  the  purchaser,  and  if 
the  compensation  does  not  admit  of  a  pecuniary  valuation  which 
shall  be  as  fair  to  the  vendor  as  it  is  to  the  purchaser,  the 
Court  will  probably  refuse  to  make  a  rough  estimate  or  an 
educated  guess,"  3  L.  Q.  R.,  57  ;  ante,  174-5. 

Compensation,  i.e.,  abatement  of  purchase-money,  as 
distinguished  from  damages,  ante  426.  The  right  of  the  pur- 
chaser is  to  have  what  the  vendor  can  give,  with  an  abatement 
out  of  the  purchase-money  for  so  much  as  the  quantity  falls 
short  of  the  representation,  Hill  v.  Buckley  [1811]  17  Ves.,  394, 
401. 

And  award  compensation — Ununtoram  v.  Eani- 
loehun  [1869]  14  W.  R.,  0.  C,  15  ;  Ourusami  v.  Ganapathia 
[1882]  5  Mad.,  337. 

lll.(a).  M'Queen  v.  Farquhar  [1805]  11  Ves.,  467. 
The  vendor,  if  plaintiff,  can  recover  the  purchase-money  minus 
compensation  ;  the  vendee,  if  pUintiff,  can  have  the  land  plu.% 
compensatio"..  If  the  2  bighas  were  necessary  for  the  use  or 
enjoyment  of  the  98  bighas,  the  loss  would  not  admit  of  com- 
pensation in  money,  and  s.  15  would  apply  ;  cf.  Perhins  v.  Ede 
[1852].16Beav.,  193. 

I_ll.(b).  Richardson  V.  Smith,  [1870]  5  Ch.,  648.  The 
house_"and  lands  form  the  main  object  of  the  contract. 

Have  the  furniture  valued,— ante,  164-5 ;  Smith 
V.  Peters,  [1874]  20  Eq.,  511. 
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Specific  per- 
formance of 
part  of  con- 
tract where 
part  unpov- 
formed  is 
large. 


15.  Where  a  party  to  a  contract  is;  unable  to  perform 
the  whole  of  his  part  of  it,  and  the  parti  which  must  be  left 
unperformed  forms  a  considerable  portion  of  the  whole,  or 
does  not  admit  of  compensation  in  money,  he  is  not  entitled 
to  obtain  a  decree  for  specific  perforpiance  But  the  Court 
may,  at  the  suit  of  the  other  party,  direct  the  party  in 
default  to  perform  specifically  so  much  of  his  part  of  the 
contract  as  he  can  perform,  provided  that  the  plaintiff 
relinquishes  all  claim  to  further  performance,    and  .all 


to   compensation,    either    for 
or   damage    sustained   by    him 
defendant. 


right 


the   deficiency,  or  for  the  loss 
through  the    default  of    the 


Illustrations. 

(a)  A  contracts  to  sell  to  B  a  piece  of  laud  consisting  of  100  bighas.  It 
turns  out  that  50  bighas  of  the  land  belong  to  4,  and  ttie  other  50  bighas  to  a 
stringen  who  refuses  to  part  with  them.  A  cannot  obtain  a  decree  against 
B  for  the  specific  performance  of  the  contract  ;  but  if  !i  is  willing  to  pay  the 
price  agreed  upon,  and  to  take  the  50  bighas  which  belong  to  A,  %vaiving  all 
right  to  compensation  either  for  the  deficiency  or  for  loss  sustained  by  him 
through  A's  neglect  or  default,  B  is  entitled  to  a  decree  directing  A  to  convey 
those  50  bighas  to  him  on  payment  of  the  purchase-money." 

(b)  A  contracts  to  sell  to  Ban  est':i  e,  with  a  house  and  garden,  for  a 
lakh  of  rupees.  The  garden  is  important  for  the  enjoyment  of  the  house. 
It  turns  out  that  A  is  unable  to  convey  the  garden.  A  cannot  obtain  a  decree 
against  B  for  the  specific  performance  of  the  contract ;  but  it  B  is  willing  to 
pay  the  price  agreed  upon,  and  to  take  the  estate  and  house  without  the 
garden,  waiving  all  right  to  compensation,  either  for  the  deficiency  or  for 
loss  sustanined  by  him  through  A's  neglect  or  default  15  is  entitled  to  a 
decree  directing  A  to  convey  the  house  to  him  on  payment  of  th&  purchase- 
money. 

Principle. — Exception  2  :  Where  tlie  esseneeof  a  contract  can- 
not be  performed,  and  a  party  cannot  have  tlie  suhstavtial  henpfit 
of  liis  contract,  it  cannot  be  forced  upon  him  by  the  other  party  ; 
but  the  party  not  in  default  may  at  his  option  accept  such  per- 
formance as  is  practicable,  provided  he  gives  up  all  further  right 
in  respect  of  the  contract,  Ponaka  v.  Vadamadi,  [1910]  20  M.  L.  J. 
R.,  328.  Ante,  182.  Note  the  respective  positions  of  tlie  two  parties 
to  the  contract  :  (a)  the  party  fii  defauU  may  have  specific 
performance  (minus  compensation)  where  the  part  left  unper- 
formed is  small  in  value  and  admits  of  compensation,  but  he 
cannot  have  specific  performance  where  such  part  is  consider- 
able or  does  not  admit  of  compensation  ;  (,?))  the  party  not  in 
default,  however,  may  have  specific  performance  with  compen- 
sation, in  the  first  case,  but  specific  performance  loithout  com- 
pensention,  in  the  second  case.  Semhle  :  the  Act  does  not  em- 
power a  vendor  in  ease  of  essential  misdescription,  where 
compensation  cannot  be  assessed,  to  compel  specific  perform- 
ance with  an  indemnity.  1  Stokes,  A.-[.  Codes,  955 ;  ante, 
181. 
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Party  unable  to  perform,  e.g.,  member  of  undi- 
vided Hindu  family,  Inturi  v.  Ariparalo,  [1912]  15  I.  C,  623, 
14  M.  L.  T.,  199  ;  Dunnar  v.  Kakuturu  [1915]  16  M.  L.  T.,  370 ; 
partial  owner,  Salamat  v.    Tulsi  [1914]  22  I.  0.,  517. 

Considerable,  i.e.,  material  and  substantial.  Some  com- 
mentators treat  ss.  14  and  15  as  supplementary  to  I.  C.  A.,s.  55 
(Nelson,  144  ;  Collett,  5th  ed.,  161-2  Now,  where  time  is  of  the 
essence  of  a  contract,  a  belated  performance  will  not  be  accepted, 
though  equity  leans  to  the  construction  that  time  is  not  of  the 
essence,  ante,  269.  But  it  is  only  by  straining  of  language  that 
.we  can  speak  of  the  stipulation  as  to  the  time  for  performance 
of  a  contract  (which  the  promisor  has  failed  to  keep)  as  '  a  con- 
siderable portion  of  the  whole  '  contract  '  which  must  be  left 
unperformed.'    Jamshed  v.  Burjorji  [1916]  30  M,  L.  J.  186  P.  C. 

Does  not  admit  of  compensation. — See  note  to  s. 
14  ;  also  ante,  174-7.   Narayana  v.  Alamelu  [1915]  27   I.  C.   449. 

Or,  not  '  and, '  as  in  s.  14,  ante. 

Not  entitled,  Kota  v.  Matoori  [1911]  9  M.  L.  T.  318. 

May,  court  has  a  discretion,  Oovinda  v.  ApathsaJiaya  [1912] 
22  M.  L.  J.  R.,  257. 

Other  party,  e.g.,  the  vendee,  as  distinguished  from  the 
vendor. 

Direct  party  in  default— Naoroj/'i  v.  Rogers  [1867]  4 
Bom.  H.  C.  R.,  0.  C,  1. 

So  much  as  he  can  perform— K^edar-  v.  Manu  [1914] 
16  C.  W.  N.,  247  (widow's  interest).  Cf.  Kondopaneni  v.  Qagaru 
[1912]  M.  W.  N.,  995  (plaint  amended). 

Provided — This  is  a  deliberate  modification  of,  if  not 
departure  from,  the  rule  of  English  Courts,  where  the  buyer  is 
generally  granted  partial  performance  with  compensation, 
Sugden,  V.  &  P.,  301.  2  Story,  Eq.,  s.  779.  See  ante,  178  sqq. 
Ponaka  v.  Vadamadi  [1910]  33  Mad.,  359 ;  Qaj  Kumar  v. 
Laehman  [1911]  14  C.  L.  J.,  627,637-8.  Mahmud  v.  Yawar 
[1915]  13  A.  L.  J.,  739.  Srinivasav.  SiDarama  [1908  32  Mad, 
320. 

IIl.(a>.     Durham  v.  Legard  [1865]  34  Beav.,  611. 

IU.(h).  CI  Peers  Y.  Lambert  [18U]  7  Beav.,  540;  Ar7iold 
V.  Arnold  [1880]  14  Ch.  D.,  270. 

Govdition  as  to  compensation— Ante,  183. 
16.     When,  a  part  of  a  contract  which,  taken  by  itself,  can 
and  ought  to  be  specifically    performed,    stands  on  a  separate    performance 
and  independent  footing  from  another  part  of  the  same  con-    of  indcijend- 
tract  which  cannot  or  ought  not  to  be  specifically  performed,    eont^aca.  °^ 
the  Court  may  direct  specific  performance  of  the  former  part. 
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Principle. — Exception  3  :  Where  a  contract  consists  of 
several  parts,  which  are  separate  from,  and  independent  of,  one 
another,  and  some  of  which  cannot  and  ought  not  to  be  per- 
formed, such  part  or  parts,  as  can  and  ought  to  be  performed, 
may  alone  be  specifically  enforced.  Such  a  contract,  though 
nominally  one,  is  actually  divisible,  and  when  the  Court  enforces 
what  is  apparently  a  part,  it  .really  enforces  an  entire  and 
complete  contract,  I.  C.  A.,  ss.  27,  57-8.  The  question  whether 
a  contract  is  divisible  or  indivisible  is  one  of  construction, 
depending  upon  the  nature  and  terms  of  each  individual  con- 
tract ;  where  it  is  really  indivisible,  the  Court  will  not  take  it 
upon  itself  to  separate  its  parts  aad  enforce  them  piecemeal. 
Ryan  v.  Mutual  T.  W.  Q.  Assn.  [1893]  1  Ch.,  116 ;  Underwood 
V.  Barker  [1899]  1  Ch.,  300,  304  ;  or  allow  some  only  of  several 
joint  contractors  to  sue,  Safiur  v.  Mahramunniesa  [1897]  24 
Cal.,  832.  The  Bengal  Tenancy  Act  (VIII  of  1885),  s.  29,  makes 
an  agreement  for  an  enhancement  of  rent  of  ah  occupancy  tenant 
by  more  than. 2  as.  per  rupee  wholly  void  ;  no  part  of  such  an 
agreement  can  be  rejected  in  order  to  validate  the  agreement 
and  decree  so  much  of  the  enhancement  as  is  lawful,  Kristodhone 
V.  Brojo  [1897]  24  Cal.,  895. 

A  contract  for  sale  of  a  share  with  cultivating  rights  in  sir 
land  could  not  be  specifically  enforced  in  the  Central  Provinces, 
Mansingh  v.  Rampiare,  6  N.  L.  R.,  185  ;  8  I.  C.  1184. 

Can  and  ought— The  performance  is  both  practicable  and 
proper  ;  not  only  is  there  no  physical  or  legal  impediment  in 
the  way,  but  the  Court,  in  the  exercise  of  its  discretion,  thinks 
fit  to  enforce  it  specifically.     S.  R.  A.,  ss.  12,  21,  22. 

Separate  and  independent  footing :  to  take  an  exe- 
cutory contract  of  sale,  (i)  distinct  lots  may  be  separately  sold, 
James  v.  Shore  [1816]  1  Stark,  426,  or  (ii)  the  property  may  be 
of  two  descriptions,  Mestaer  v.  Qillespie  [1805]  11  Ves ,  621, 
629  (ship  and  freight).  But  one  transaction  may  be  dependent 
on  another,  Gasamajor  v.  Strode  [1833]  2  My.  &  K.,  706,  722, 
or  be  subsequent! J'  dealt  with  as  one  by  the  parties.  Dykes  v. 
Blake  [1838]  4  Bing.,  N.  C,  463.  Fixing  of  different  prices 
for  different  lots,  Crosse  v.  Lawrence  [1852]  9  Hare,  462,  or 
existence  of  cross  contracts,  Croome  v.  Lediard  [1833]  2  My. 
&  K.,  251,  is  not  a  certain  test,  (iii)  A  contract  may  also  provide, 
for  its  piecemeal  execution,  Wilkmson  v.  Clements  [l873]  8  Ch., 
96,  or  (iv)  there  may  be  two  contemporaneous  contracts  intended 
by  the  parties  to  be  separate,  Odessa  Tramways  Co.  v.  Mendel 
[1878]  8  Ch.  D.,  235,  or  (v)  the  stipulations  may  be  alternative. 
Green  v.  Loio  [1856]  22  Beav.,  625.  The  fact  that  future  acts 
have  to  be  performed  will  not  prevent  an  enforcement  of  (vi) 
a  right  perfect  in  itself  residting  from  past  transactions,  Wai'ing 
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V.  M.  S..&  L.  Ry.,  Go.  [1849]  7  Hare,  482,  or  (vii)  an  agreement 
that  may  be  completely  performed  at  the  time,  Oranville  v.  Betts 
[1848]  18  L.  J.,  Ch.,  32.  So,  where  there  are  (viii)  positive  and 
negative  covenants,  Lumley  v.  Wagner  [1851]  DeG.  M.  &  G., 
604,  or  (ix)  stipulations  partly  legal  and  partly  honorary,  Caro- 
lan  V.  Brabazon  [1846]  3  J.,  &  Lat.,  200,  213,  the  negative  or 
legal  stipulations  may  be  specifically  enforced,  (x)  Where  the 
part  of  the  contract  which  the  Court  could  not  enforce  has 
been  already  performed,  specific,  execution  of  the  remainder 
will  be  decreed,  Hope  v.  Hope  [18561  22  Beav.,  351.  i\nte 
352,  355-6. 

Cannot  op  ought  not— For  enforcement,-  the  part 
should  be  both  practicable  and  proper  ;  for  rejection,  it  is  enough 
that  the  part  is  either  impracticable  or  improper,  it  may,  e.g., 
have  become  either  impossible  or  unlawful. 

17.  The  Court  shall  not  direct  the  specific  performance 
of  a  part  of  a  contract,  except  in  cases  conaing  under  one  or 
other  of  the  three  last  preceding  sections. 

Principle — Parties  when  they  enter  into  a  contract  do  not 
contemplate  a  partial  or  lop-sided  performance  of  it  ;  therefore 
equity  requires  that  if  there  is  to  be  a  specific  performance,  it 
should  be  a  specific  performance  of  the  contract  in  its  entirety. 
The  Court  should  abstain  from  remodelling  contracts.  A  court 
cannot  ask  a  party  to  do  an  act  the  effect  of  which  would  be 
to  compel  a  third  party  to  bring  a  suit.  Husain  v.  Jahan 
[1913]  58  P.  R.  1913.  Ante,  177-8.  But  the  rule  has  been  said 
not  to  apply  to  executed  contracts,  ante,  176,  357. 

Part — For  Indian  cases  where  partial  performance  was 
refused,  see  Virdaehala  v.  Eaviasi:ami  [1863]  1  Mad.  H.  C. 
R.,  341,  Ununto  v.  Eamlochun  [1869]  14  W.  R.,  0.  C,  15, 
Nuffur  V.  Khoodeeram  [1875]  24  W.  R.,  434,  Gutts  v.  Brown 
[1,880]  6  Cal.,  328  ;  Oovinda  v.  Apathsahaija  [1912]  22  M.  L. 
J.  R.,  257  ;  Jadu  v.  Adal  [1912]  11  I.  C,  892 ;  and,  where  part 
performance  was  granted,  Salam.at  v.  Tulshi  [1914]  22  I.  C.  517. 

18.  Where  a  person  contracts  to  sell  or  let  certain 
property,  having  only  an  imperfect  title  thereto,  the  pur- 
chaser or  lessee  (except  as  otherwise  provided  by  this  Chapter) 
has  the  following  rights  : — 

Similar  Law— T.  P.  A.,  s.  43.  As  for  defect  in  title  see 
also  s.  25,  post.  There  -is  an  absence  of  title  there,  here  only  an 
imperfection  in  title,  which  may  be  cured.  Cf.  also  I.  C.A.,  ss. 
10.9,  110,  118  ;  Canadian  Code,  s.  1488. 

Principle — When  a  person  enters  into  a  contract  without 
the  full  power  to  perform  it,  and  he  subsequently  acquires  such 


Bar  in  other 
eases  of  spe- 
cific per- 
formance of 
part  of  con- 
tract. 
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title. 
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power,  he  is  bound  to  perform  the   contract.     Sugden,  V.  &  F., 
355,  298  ;  ante,  126. 

To  sell  OP  let— It  is  rinly  in  cases  of  contracts  of  sale  and 
lease,  that  a  subsequently  accruing  interest  would  be  allowed 
to  feed  the  estoppel.  But  see  DeoUe  v.  Nirban  [1879]  5  Cal., 
253  (mortgage) ;  Ghose,  Mortgage,  358. 

Ppoperty— May  be  either  moveable  or  immoveable,  though 
it  generally  will  be  immoveable. 

Having: -apparently  at  the  date  of  the  contract,  but 
according  to  Sarju  v.  Wazir  [1900]  23  AH.,  119,  the  title  may 
have  even  subsequently,  before  the  sale  or  lease  is  actually 
effected,  become  imperfect,  and  that,  too,  by  an  act  of  the  vendor 
or  lessor  himself. 

Impepfeet  title  — e.gf,,  by  reason  of  action  taken  by 
Collector  in  execution  of  decree  against  ancestral  property 
(C.  P.  C),  Magniram  v.  Bakuhai  [1912]  36  Bom.,  510.  Where 
the  interest  (in  immoveable  property)  saught  to  be  transferred 
cannot  be  transferred  at  all  under  s.  6,  T.  P.''  A.  (e.g.,  an  expect- 
ancy), this  section  apparently  does  not  apply,  Sumosuddiv  v. 
Abdul  [1906]  31  Bom.,  165  ;  Ramasami  v.  Ramasami  [1907]  30 
Mad.,  255,  262.  But  see  Ram  v.  Prayog  [1881]  8  Cal,  1,38,  144, 
which  holds  that  an  agreement  between  Hindu  expectants  to 
divide  property  in  a  particular  way  upon  the  happening  of  a 
particular  contingency  is  not  void.  Also  Ala  Bakhsh  v.  Gulam 
[1899]  P.  R.,  No.  13.  Cf.  Rebati  v.  Ahmad  [1907]  9  C.  L.  J.,  50  ; 
Ram  Chandra  v.  Bharmo  [1871]  7  B.  L.  R.,  341,  345.  The 
English  rule  is  thus  stated  by  Sugden  :  If  ,,  a  man  sell  an 
estate  to  which  he  has  no  title,  and  after  the  conveyance 
acquire  the  title,  he  will  be  compelled  to  convey  it  to  the 
purchaser,"  V.  &  P.,  355;  1  Wh.  &  T.,  107.  But  the  nature 
of  the  estate  conveyed  has  to  be  looked  at.  If  it  is  a  professedly 
contingent  interest  sold  for  a  price  fixed  with  a  view  to  the 
contingency,  no  equity  arises  out  of  the  contract  to  fasten  it 
upon  the  new  title,  2  Dart,  P-  &  V.,  819.  Where,  therefore,, 
a  mother  contracted  to  sell  certain  property  as  that  of  her  minor 
son  and  not  her  own,  and  she  subsequently  succeeded  to  the 
property  on  the  death  of  that  son,^,this  section  was  held  not  to 
be  applicable  to  the  agreement,  Rdshmoni  v.  Surja  [1905]  32 
Cal.,  832.  Of  course,  if  the  guardian  of  a  minor  enters  into  a 
contract  on  his  behalf,  for  legitimate  purposes,  there  being 
no  defect  of  title  in  the  minor  and  the  contract  not  being 
voidable  at  his  instance,  the  purchaser  or  lessee  may  have 
specific  performance  against  the  minor's  legal  representative, 
s.  27,  post.  Where  there  is  a  legally  conveyable  title  in 
the  vendor,  even  if  the  title  may  be  defeated  upon  claim  by 
a  third  party,   the   purchaser  may  have   specific  performance, 


SPECIFIC    RELIEF    ACT,    S.    18.  55 

Ourummi  v.  Qana'pathin  [1882]  5  Mad.,  .^37,  .341  ;  Byltuntha  v. 
ShihDai^  [1904]  2  0.  L.  J.,  321  ;  Brinlcasa  v.  Sivardma  [1908] 
32  Mad.,  320;  Ponaka  v.  Vadamadi  [1910]  33  Mad.,  359. 

pUPChaSeP  or  lessee — Plaintiff  in  the  cases  contemp- 
lated by  the  first  ihree  clauses,  and  defend.ant  in  tlie  last. 

except  as  othepwise  ppovided— See  ss.  21,  22,  24, 

2fi,  28,  post. 

(a)  if  the  vendor  or  lessor  has,  subsequently  to  the  sale 
or  lease,  acquired  any  interest  in  the  property,  the  purchaser 
or  lessee  may  compel  him  to  make  good  the  contract  out  of 
such  interest ;  ' 

vendpp  OP  lessop^-apparently  also  the  representative 
01'  privy  of  either,  s.  27  {h);  (c),  post.  The  English  rule  seems 
to  have  been  different,  Sugden,  V.  &  P.,  745. 

subsequently.— t.e.,  up  to  the  date  of  the  decree, 
Langfordy.  Pitt  [1731]  2  P.  Wras.,  630 ;  ante,  351. 

Any  IntePest.. — A,  not  having  a  permanent  transferable 
right  in  a  tenure,  granted  a  zar-i-peshgi  lease  of  it  to  B  for  21 
years;  shortly  after,  the  zemindar  ejected  A,  but  subsequently 
granted  to  him  a  permanent  moharrari  lease  ;  held  that  A  must 
make  good  the  ^ar-i-penhgi  out  of  his  new  interest  in  the  tenure, 
Lhotv.\Jhou-kee.  [1878]  2  C,  L.  R.,  382.  One,  out.  of  three 
undivided  members  of  ,  a  Mitakshara  Hindu  family,  sold 
co-parcenary  property  to  plaintiff,  without  family  necessity; 
during  pendcTicj-  of  suit  f6r  possiession,  anotlier  member  of  the 
family  died  ;  held  that  plaintiff  was  entitled  to  a  moiety  of  the 
land  sold  to  him,  Virayya  v.  lianumanta  [1891]  14  Mad., 
459.  Foi'  cases  of  conveyai)ce  of  property  non-existent  at  the 
time  but  subsequently  acquired,  see  ante,  364-5  Baldeo  v.  Miller 
[1904]  31  Cah,  667  ;  Khohhariy.  Ram  [1907]  7  0.  L.  J.,  387. 

make  i^ood  the  contPact. — Sheo.  Prasad  v.  ;  Udai, 
[1880],  2  All.,  719;  Pra^i  v.  Baju,  [1879]  4  Bom.,  34; 
Sooraparaju  v.  Veerabhadradu  \\'^)^)1']  17  M.  L.  .1.  R.,  505, 
(Boddam,' J.J  ;  Sheo  Lai  v.  QoorNarain  [1910]  7  1.  C.  218. 

(b)  where  the  concurrence  of  other  persons  is  nfecessary 
to  validate  the  title,  and  they  are  bound  t6  convey  at  the 
vendor's  or  lessor's  request,  the  purchaser-  or  lessee  may 
cornpfel  him  to^proBure  such  concurrence  ; 

■     '  'Prineiple'^—'The  venddr  or  lessor  is  bound  to  do   a,ll  in    his 
power  to  fulfil  his  promise. ' 

bound  to  convey. — e.g.,  trustees  of  the  legal  estate, 
2  Dart,  V.  &  P.,  1032,  Sugden,  F.  &  P.,  349  ;  ante,  127  ;  Bain 
viFothergill  [1874]7H.  L.,  158,  209.  Brewer  v.  Broadwood 
[1882].  22   Ch.   B.,  105.     Cf.   ^Jaoro^z  v.  Zi'o^ers  [1867]  4  Botti., 
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H.  C.  R.,  0.  C,  1 ;  Ponaka  v.   Vadamadi  [1910]  33  Mad.,  359  ; 
Mansihgh  v.  Rampiare  [1911]  6  N.  L.  R,,  185. 

(c)  where  the  vendor  professes  to  sell  unencumbered 
property,  but  the  property  is  mortgaged  for  an  amount  not 
exceeding  the  purchase-money,  and  the  vendor  has  in  fact 
only  a  right  to  redeem  it,  the  purchaser  may  compel  him  to 
redeem  the  mortgage  and  to  obtain  a  conveyance  from  the 
mortgagee  ; 

CI.  (c). —is  limited  to  cases  of  sale,  and  applies  where  the 
vendor  both  may  and  can  redeem  the  property  sold,  ante,  128-9  ; 
2  Dart,  V.  &  P.,  1072.  Where  property  is  contracted  to  be 
sold,  subject  to  a  mortgage,  but  before  completion  of  the  sale 
the  mortgagor  redeems,  he  may  claim  to  be  subrogated  to  the 
security  as  against  the  purchaser,  Jones,  Mortgage,  s.  879 ; 
Ghose,  Mortgage,  414. 

ppofesses— represents  expressly  or  impliedly,  ante,  128; 
there  must  be  a  clear  declaration,  for  where  the  vendor  has  not 
been  guilty  of  misrepresentation  or  fraudulent  concealment  of 
incumbrances,  the  purchaser  must  bear  the  consequences  of 
his  own  negligence,  and  the  rule  of  caveat  em.ptor  applies, 
Gajapathi  v.  Alagia  [1885]  9  Mad..  89.  Cf.  Re  Jones  [1893]  2 
Oh.,  461,  470.  This  rule  requires  the  buyer  to  take  care  of 
himself  and  see  that  he  buys  after  satisfying  himself  about 
the  title  and  being  properly  indemnified  by  covenants  in  the  deed 
of  purchase,  Gour  v.  Ghunder  [1875]  25  W.  R.,  45. 

may  eompel — or  under  T.  P.  A.,  s.  55,  subs,  o  {h), 
the  purchaser  may  pay  off  the  incumbrance  himself  out  of 
unpaid  purchase-money,  if  any,  in  his  hands.  Whore  he  has 
paid  the  whole  consideration,  before  discovery  of  the 
incumbrance,  he  may  sue  for  damages,  Gajapathi  v.  Alagia, 
[1885]  9  Mad.,  89.  Where  the  property  sold  was  subject  to 
an  outstanding  lease,  the  purchaser  was  allowed  to  deduct 
from  the  purchase-price  the  amount,  the  premises  were 
depreciated  bv  reason  of  such  lease,  Eppatein  v.  Kuhn  [1906] 
10  L.  R.  A.,  N.  S.,  117. 

conveyance — of  such  interest  as  he  has  under  the 
mortgage,  ante,  128-9. 

Sale  of  mortgage-decree — A  purchaser  of  a  mortgage-decree, 
free  from  incumbrances,  is  entitled  to  the  benefit  of^this  clause, 
Khetsidas  v.  Shib  [1904]  9  C.  W.  N.,  178. 

{d)  where  the  vendor  or  lessor  sues  for  specific 
performance  of  the  contract,  and  the  suit  is  dismissed  on  the 
ground  of  his  imperfect  title,  the  defendant  has  a  right 
to    a   return  of   his  deposit  (if  any)  with    interest  thereony 
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to  his  costs  of  the  suit,  and  to  a  lien  for  such  deposit, 
interest  and  costs  on  the  interest  of  the  vendor  or  lessor,  in 
the  property  agreed  to  be  sold  or  let. 

Pmiaiple—  If  a  contract  of  sale  (or  lease)  falls  through  by 
reason  of  the  default  or  want  of  title  of  the  vendor  or  lessor), 
the  opposite  party  is  entitled  to  have  his  money  back  with 
interest,  and  to  a  lien  for  the  amount  on  the  subject-matter  of 
the  contract,  Sugden,  V.  &  P.,  671,  Kishen  v.  Ram  Chunder, 
[18§5]  3  W.  R.,  28  (case  of  award).  If  the  purchaser  is  at 
default,  he  cannot  recover  the  deposit  or  any  part  of  it,  Bislian 
V.  Radha  [1897]  19  All.,  489. 

dismissed— Ma/jo?7?e(i  v.  Musaji  [1891]  15  Bom.,  657, 
669. 

impepfect  title— not  illegality,  1  Dart,  V.   &  P.,   518, 

deposit— ante,  425  ;  Balwavta  v.  Bira  [1897]  23  Bom., 
56. 

lien— ibid;  Bindeshri  v.  J  air  am  Qir  [18&7]  9  All,  705, 
P.  C.  Cf.  T.  P.  A.,  s.  55  (6;  (6). 

19.  Any  person  suing  for  the  specific  performance  of 
a  contract  may  also  ask  for  compensation  for  its  breach, 
either  in  addition  to,  or  in  substitution  for,  such  performance. 

If  in  any  such  suit  the  Court  decides  that  specific 
performance  ought  not  to  be  granted,  but  that  there  is  a 
contract  between  the  parties  vehich  has  been  broken  by  the 
defendant  and  that  the  plaintiff  is  entitled  to  compensation 
for  that  breach,  it  shall  av?ard  him  compensation  accordingly. 

If  in  any  such  suit  the  Court  decides  that  specific 
performance  ought  to  be  granted,  but  that  it  is  not 
sufficient  to  satisfy  the  justice  of  the  case,  and  that  some 
compensation  for  breach  of  the  contract  should  also  be  made 
to  the  plaintiff,  it  shall  award  him  such  compensation 
accordingly. 

Compensation  awarded  under  this  section  may  be  assessed 
in  such  manner  as  the  Court  may  direct. 

Explanation. — The  circumstance  that  the  contract  has 
become  incapable  of  specific  performance,  does  not  preclude 
the.  Court  from  exercising  the  jurisdiction  conferred  by  this 
section. 

Illustrations — 

of  the  second  paragraph— 

A  Contracts  to  sell  a  hundred  maimds  of  rice  to  B.  B  brings  a  suit  to 
compel   A  to  perform  the  contract  or  to  pay  compensation.    The  Court  is  of 
8 


Power  to 
award  com- 
pensation 
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cases. 
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Opinion  thai  A  has  made  a  valid  contract  and  has  broken  it,  without  excuse, 
to-  the  injury  of.  B,  but  that  specific  performance  is  not  the  proper  remedy. 
It  shall  award  to  B  such  compensation  as  it  deems  just. 

of  the  third  paragraph  — 

A  contracts  with  B  to  sell  him  a  house  for  Rs.  1,000,  the  price  to  be  paid 
and  the  possession  given  on  the  1st  January,  1877.  A  fails  to  perform  his 
part  of  the  contract,  and  B  brings  his  suit  for  specific  performance  and 
compensation,  which  is  decided  in  his  favour  on  the  1st  January,  1878.  The 
decree  may, besides  ordering  specific  performance,  award  to  B  compensation 
for  any  loss  which  he  has  sustained  by  A's  refusal. 

of  the  Explanation — 

(i)  A,  a  purchaser,  sues  B,  his  vendor,  for  specific  performance  of  a  con- 
tract for  the  sale  of  a  patent.  Before  the  hearing  of  the  suit,  the  patent 
expires.  The  Court  may  award  A  compensation  for  the  non-performance  of 
the  contract,  and  may,  if  necessary,  amend  the  plaint  for  that  purpose. 

(ii)  A  sues  for  the  specific  performance  of  a  resolution  passed  by  the 
nireotors  of  a  public  company,  under  which  he  was  entitled  to  have  a  certain 
number  of  shares  allotted  to  him  and  for  compensation  for  the  non-performance 
of  the  resolution.  All  the  shares  had  been  allotted  before  the  institution 
of  the  suit.  The  Court  may,  under  this  section,  award  A  compensation  for  the 
non-performance. 

Similar  Law — ^This  section  is  taken  from  Lord  Cairns'  Act, 
21  &  22  Vic,  c.  27,  ks,  2,  3,  6.  (But,  as  there  have  not  been 
separate  Courts  of  Law  and  Equity  in  India,  there  is  no  ground 
to  import  into  this  section  the  limitations  which  were  placed  in 
England  upon  the  wording  of  that  Act,  ante,  415-6).  Cf.  also 
Act  VIII  of  1859,  s.  192.  Under  the  German  Civil  Code,  com- 
pensation ordinarily  means  restitution  in  kind,  ss.  249-51  ;  see 
also  s.  286. 

Principle- — The  object  of  the  enactment  is  to  prevent  a 
multiplicity  of  suits  and  to  do  complete  justice  between  the  par- 
ties;  2  Wh.  &  T.,  8th  ed.,  455.  The  plaintiff  may  pray  for  specific 
performance  and  or  or  damages,  and  when  he  has  once  sued  for 
either  relief,  a  second  suit  for  the  other  will  apparently  be  barred 
by  Act  V  of  1908,  s.  11,  and,  Sell.  L,  Or  2,  r.  2  ;  ante,  415,  427- 
S.  R.  A.,  ss.  24  (c),  29  ;  unless  the  causes  of  action  are  different. 
A  suit  was  brought  for  specific  performance  of  a  contract  of  sale 
and  for  damages,  the  plaintiff  alleging  dispossession  after  deli- 
very of  possession  ;  sale-deed  was  subsequently  executed  by  the 
Court  under  s.  262,  C.  P.  C. ;  held  a  second  suit  for  possession 
on  the  basis  of  the  sale-deed  was  not  barred  either  by  s.  13  or  s. 
43,  C.  P.  C,  l<!aihu  v.  Budhu  [1893]  18  Bom.,  537. 

Para.  1.  may  also  ask — not  incumbent  upon  plaintiff 
to  do  so  ;  even  if  no  express  prayer  for*damages  has  been  made, 
the  Court  should  decree  damages  in  a  proper  case.  See  para.  2 
infra;  ante,  416.  Cf.  Sheo  T<Jiwaj  v.  Oopal,  [1881]  1  A.  W.  N., 
22  ;  Daropti  v.  Jaspat  Rai  [1905]  P.  R.,  No.  49. 

compensation  for  breach — Breach  of  an  agreement 
is  ground  for  an  action  for  damages  or  for  specific  performance. 
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but  not  for  setting  aside  the  contract  or  dedaring  it  null  and 
void,  Nogendro  v.  Kishen  [1873]  19  W.  R.,  133,  P.  C.  Upon 
an  agreement  to  repay  money  within  a  certain  period  or  execute 
a  bond,  upon  default  in  the  performance  of  either  alternative, 
creditor  was  allowed  to  sue  for  recovery  of  money,  Rohimunnisa 
V.  Mirza  [1881]  10  C.  L.  R.,  103.  Lessee  failing  to  get  posses- 
sion may  sue  either  for  specific  performance,  or  for  damages, 
Munnee  Dutt  v.  Campbell  [1869]  12  W.  R.,,  149,  Amhiaa  v. 
Galstaun,  [1909]  13  C.  W,  N.,  326,  and  a  prayer  for  return  of 
salami  (fine)  paid  may  be  treated  as  a  claim  for  conipensation 
for  breach  of  contract  of  lease,  Rajdhur  v.  Kali  [1882]  8  Cal., 
963.  Compensation  should  not  be  refused  because  plaintifE  does 
not  sue  for  specific  performance,  6  C.  P.  L.  R.,  57.  Apurchaser 
may  be  entitled  to  a  refund  of  the  deposit  or  part  of  the  stipulat- 
ed consideration  paid  by  him,  Mohun  v.  Beharee  [1871]  3 
■  N.  W.  P.,  336,  even  where  his  suit  for  specific  performance  of 
the  contract  for  sale  fails,^  Alokeshi  v.  liara  Ghand  [1897]  24 
Cal.,  897  ;  Udit  v.  Muhammad  [1903]  25  All.,  618,  affd.  Amma 
V.  Udit  [1908]  31  All.,  68,  P.  C.  ;  and  he  should  be  allowed  to 
amend  his  plaint  to  include  a  claim  for  such  refund,  even  at  a 
late  stage  of  the  case,  Ibrahimbhai  v.  Fletcher  [1896]  21  Bom., 
827. 

Limitation — from  date  of  decree  declaring  agreement  unen- 
forceable, 1.  L.  A.,  Sch.  1,  art.  97,  Amma  v.  Udit,  supra.  As  to 
the  deposit,  see  further,  ante,  425-6,  431. 

Rehearing — When  a  person,  after  obtaining  a  decree  for 
specific  performance,  finds  judgment-debtor  incapable  of  carrying 
it  out,  he  may  apply  for  a  rehearing  and  have  a  decree  for 
damages  instead,  Pearisundari  v.  //ari  [1887]  15  Cal.,  211. 

Para.  2  oug^ht  not — apparently  includes  '  cannot '  also. 
See  ill.,  and  cf.  s.  21,  infra.  Ante,  78.  Where  a  contract  for  a 
usufructuary  mortgage  could  not  be  specifically  enforced,  as  the 
property  was  under  attachment  and  had  been  taken  under  the 
Collector's  management,  under  C.  P.  C,  s.  326,  the  njortgagee 
■was  allowed  compensation  instead  (i.e.,  amount  advanced  plus 
interest  from  date  when  possession  should  have  been  delivered), 
Jaidayal  v.  Ravi  [1889]  17  Cal.,  432. 

111.  See  s.  21  (a),  post.  Ppoper  pemedy  is  a  suit  for 
damages. 

Para.  3.  not  sufficient—"  Mere  restitution  in  nature 
leaves  a  deficiency  of  satisfaction  proportioned  to  the  amount  of 
enjoyment  lost  during  the  continuance  of  the  offence,"  Bentham, 
Theory  Leg.,  290..    Ante,  417. 

conipensation — 7iot  indemnity,  1  Stokes,  A.-L  Codes, 
957.  For  distinction  between  this  clause  and  s.  14,  nupra,  see 
ante,  426-7.     /v-:;  j    .      ,;,.,. 
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ot  damages 
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formance. 


111.  Jaqiies  v.  Millar  [1877]  6  Ch.  D.,  153  ;  Lillie  v.  Legh 
tl858]  3  DeG.  &  J,,  204. 

Para.  4.     Assessed — may  be  by  issue   of  commission, 

0.  P.  C,  s.  392.  As  to  reasonable  compensation,  see  Nait  Ram  v. 
Shib  Dat  [1882]  5  All.,  238  ;  ante,  419-20.  Mayne,  Damages,  311- 
22  ;  1  Stokes,  A.-I.  Codes,  957  (as  to  continuing  causes  of  action, 
damages  should  be  assessed  down  to  time  of  assessment). 

Explanation.     Ante,  418. 

has  become — impossibility  is  subsequent  to  date- fixed 
for  performance  ;  otherwise  1.  C.  A.,  s.  56,  and  s.  13,  ante,  would 
apply. 

incapable  of  specific  perfopmance,  from  the  default 
of  either  party,  e.g.,  sale  by  vendor  to  bona  fide  purchaser  for 
value,  ante,  418-9. 

jupisdiction — to  award  compensation,  1  Stokes,  A.-I. 
Codes,  957. 

111.  {i)-Davenport  v.  Rylands  [1866]  1  Eq.,  302. 

111.  iu)^Ferguson  v.  Wilson  [L867]  2  Ch.  Ap.,  17. 

20.  A  contract,  otherwise  proper  to  be  specifically  en- 
forced, may  be  thus  enforced,  though  a  sum  be  named  in  it 
as  the  amount  to  be  paid  in  case  of  its  breach,  and  the  party 
in  default  is  willing  to  pay  the  same. 

Illustration. 

A  contracts  to  grant  B  an  under-lease  of  property  held  by  A  under  C, 
and  that  he  will  apply  to  C  for  a  license  necessary  to  the  validity  of  the 
under-lease,  and  chat,  it  the  license  is  not  procured,  A  will  pay  B  Rs.  10,000. 
A  refuses  to  apply  for  the  license  and  offers  to  pay  B  the  Rs.  10,000.  B  is 
nevertheless  entitled  to  have  the  contract  specifically  enforced  if  C  consents 
to  give  the  license. 

Similar  Law — taken  from  the  New  York  Code,  s.  1892.  Cf. 

1.  C.  A.,  s.  74,  the  Indian  law  makes  no  distinction  between 
yenalty  and  liquidated  damages. 

Principle — An  agreement  may  be  to  do  a  certain  act  or  pay 
a  sum  of  money,  or  to  do  a  certain  act  with  a  sum  specified  as 
payable  in  the  event  of  default  to  secure  the  performance  of 
this  very  act.  A  Court  of  equity  looks  at  the  substance,  and 
not  the  form,  of  the  agreement  and  generally  leans  against  the 
construction  that  it  is  of  an  alternative  nature.  Ante,  116-9  2 
Story,  Eq.,  s.  715  ;  2  Wh.  &  T.,  8th.  ed.,  266.  Alternative  con- 
tracts are  not  within  the  scope  of  this  section. 

otherwise  ppopep-consider  specially  ss.  21,  22,  post. 
Hukan  v.  Nikka  [1908]  P.  R.,  No.  15  (contract  to  sell  land). 

sum  be  named— Where  defendant  agreed  to  serve  a 
railway  company  exclusively  for  four  years,  under  a  penalty  of 
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£  100,   he    was   restrained    by   injunction    from   taking   other 
service,  Madras  Ry.  Go.  v.  Rust  [1890]  14  Mad.,  18. 

111.     Long  V.  Bowrivg  [1864]  33  Beav.,  585. 

[b)     Contracts  which  cannot  be  specifically  enforced. 

21.     The  following  contracts  cannot  be  specifically   en-    Contracts 
„         ,  °  "^  -^  not 

torcea  :—  specifically 

enforceable. 

{a)  a  contract  for  the  non-performance  of  which  com- 
pensation in  money  is  an  adequate  relief  ; 

Illustrations  to  (a)  — 

(i)  A  contracts  to  sell,  and  B  contracts  to  buy,  a  lakh  of  rupees  in  the 
four  per  cjent.  loan  of  the  Government  of  India  : 

(ii)  A  contracts  to  sell,  and  B  contracts  to  buy,  40  chests  of  indigo  at 
Rs.  1,000  per  chest  : 

(iii)  In  consideration  of  certain  property  having  been  transferred  by  A 
to  B,  B  contracts  to  open  a  credit  in  A's  favour  to  the  extent  of  Rs.  10,000, 
and  to  honour  A's  drafts  to  that  amount. 

The  above  contracts  cannot  be  specifically  enforced  ;  for,  in  the  first  and 
second,  both  A  and  B,  and  in  the  third  A,  would  be  re-imbursed  by  compen- 
sation in  money. 

cannot — ante,  77-8.  Cf.  s.  57,  post. 

CI.  (o)  —Reverse  of  s.  12  (c),  ante. 

compensation  in  money — The  court  refuses  specific 
performance  where  damages  are  the  proper  remedy,  Balgobind 
V.  Lutafat  [1867]  7  W.  R.,  142  ;  Ashrufoonnisa  v.  Stewart,  ibid, 
303  ;  e.g.,  where  the  subject-matter  of  the  contract  is  a  sum  of 
money,  Shea  v.  Injore  [1874]  21  W.  R.,  433  (assignment  of 
arrears  of  rent)  ;  Anakaran  v.  Saidamadath  [1879]  2  Mad.,  79 
(loan  on  mortgage) ;  Ramanand  v.  Nahched  [1904]  8  0.  0.,  5  ; 
Mehdi  v.  Muhammad  [1908]  11  0.  C,  217  ;  Phul  Chand  v. 
Ghand  Mai  [1908]  30  All.,  252.  Cf.  Maya  Earn  v.  Prag  [1882] 
5  All.,  44  ;  Bohimunisa  v.  Mirza  [1881]  10  0.  L.  R.,  103. 
Distinguish  Starkey  v.  Barton,  [1908]  1  Ch.  284  (option  for 
lessee  to  purchase  reversion).  So,  where  the  agreement  is  to 
execute  a  charter-party,  Abdul  Alia  v.  Abdul  Bacha  [1881]  6 
Bom.,  5 ;  or  agreement  to  lease  by  some  members  of  a  joint 
Mitakshara  family,  without  the  consent  of  others,  Jadunandan  v. 
Abdul  [1911]  11  I.  C.  892.  But  the  contract  by  the  managing 
member  naay  in  proper  circumstances  bind  the  minor's  interest, 
and  may  be  specifically  enforced,  Krishna  v.  Shamanna  [1912] 
23  M.  L.  J.,  610. 

Estoppel-^Muncherji  v.   Mahomedbhoy  [1893]  17  Bom.,  711. 

■Of.  Paris  Ghocolate  Go.  v.  Grystal  Palace  Go.  [1856]  3  Sm.  &  G., 

119   (parties   having   treated   breach   of   some   conditions  of  a 
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contract    as   capable   of    settlement   by    compensation,    Court 
awarded  damages  for  breach  of  the  rest). 

adequate  pelief— Ante,  155. 

ni.(,i)-Guddee  v.  Butter  [1720]  2  Wh.  &  T.,  8tb.  ed,,  422. 

Ill.(ii)-Ante,  156-7. 

Ill.(iii) -LaWos  v.  Bonany  [1873]  5  P.  C,  .346. 

(b)  a  contract  which  runs  into  such  minute  or  numerous 
details,  or  which  is  so  dependent  on  the  personal  qualifi- 
cations or  volition  of  the  parties,  or  otherwise  from  its  nature 
is  such,  that  the  Court  cannot  enforce  specific  performance 
of  its  material  terms  ; 

Illustrations  to  (b)— 
(i)    A  contracts  to  render  personal  service  to  B  : 
(ii)    A  contracts  to  employ  B  on  personal  service  : 

(iii)    A,  an  author,  contracts    with  B,  a  publisher,  to  complete  a  literary 
■work. 

B  cannot  enforce  specific  performance  of  these  contracts. 

(iv)  A  contracts  to  buy  B's  business  at  the  amount  of  a  valuation  to  be 
made  by  two  valuers,  one  to  be  named  by  A  and  the  other  by  B.  A  and  B  each 
name  a  valuer ;  but  before  the  valuation  is  made,  A  instructs  his  valuer  not  to 
proceed  : 

(v)  By  a  charter-party  entered  into  in  Calcutta  between  A,  the  owner 
of  a  ship,  and  B,  the  charterer,  it  is  agreed  that  the  ship  shall  proceed  to 
Rangoon,  and  there  load  a  cargo  of  rice,  and  thence  proceed  to  London, 
freight  to  be  paid,  one-third  on  arrival  at  Rangoon,  and  two-thirds  on  delivery 
of  the  cargo  in  London  : 

(vi)  A  lets  land  to  B,  and  B  contracts  to  cultivate  it  in  a  particular 
manner  for  three  years  next  after  the  datb  of  the  lease  : 

(vii)  A  and  B  contract  that,  in  consideration  of  annual  advances  to  be 
made  by  A,  B  will  for  three  years  next  after  the  date  of  the  contract  grow 
particular  crops  on  the  land  in  his  possession  and  deliver  them  to  A  when  cut 
and  ready  for  delivery  : 

(viii)  A  contracts  with  B  that,  in  consideration  of  Rs.  1,000  to  be  paid  to 
him  by  B,  he  will  paint  a  picture  for  B  : 

(ix)  A  contracts  with  B  to  execute  certain  works  which  the  Court  cannot 
superintend : 

(x)  A  contracts  to  supply  B  with  all  the  goods  of  a  certain  class  which 
B  ma;y  require  : 

(xi)  A  contracts  with  B  to  take  from  B  a  lease  of  a  certain  house  for  a 
specified  term,  at  a  specified  rent,  "  if  the  drawing-room  is  handsomely 
decorated,"  even  if  it  is  held  to  have  so  touch  certainty  that  compensation 
Can  .'be  recovered  for  its  breach  : 

(xii)    A  contracts  io  marry  B  : 

The  above  contracts  cannot  be  specifically  enforced. 

minute  op  numepous  details— Ante,  165.  See  ill. 
y-vii,  ix,  xi  above.  Where  the  contract  provides  for  the  per- 
'formance  of  a  series  of  acts,  if  it  is  possible  to  ascertain  once 
for  all  after  completion  of  the  series  whether  the  resuki^i tended 
has  been   attained   and  the   order  of  the   Court  complied   with, 
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the  Court  may  decree  specific  performance,  Stewart  v.  Kennedy 
[1890]  15  A.  C,  75  ;  Ashburner,  Eq.,  534-5. 

personal  qualifieations— Ante,  161.  See  ills,  iii,  viii. 

volition— Ante,  161.  See  ills,  i,  ii,  x,  xii.  A  contract  of 
personal  service,  GalUanji  v.  Nam  [1894]  18  Bom,,  702,  19 
Bom.,  764,  Ram  v.  Rakhal  [1913]  41  Cal.,  19,  or  of  agency, 
Nusserivanji  v.  Gordon  [1881]  B  Bom.,  266,  Sircar  v.  Barahoni 
Goal  Concern  [1912]  16  C.  W.  N.,  289,  will  not  be  specifically 
enforced. 

fpom  its  nature— Ante,  166.  See  ills,  iv,  ix  ;  the  contract 
may,  e.g.,  be  for  sale  of  good-will  apart  from  the  business, 
Baxter  v.  Gonolly,  [1820]  1  J.  &  W.,  576,  or  it  may  relate  to  a 
secret  manufacture,  Newberry  v.  James'  [1817]  2  Mer.,  446,  or 
it  may  stipulate  for  satisfaction  of  a  party  and  not  the  Court, 
Manhy  v.  Gresham  L.  A.  Soe.  [1861]  29  Beav.,  439.  Ante,  161, 
204.  Mansingh  v.  Rampiare  [1911]  8  1.  C,  1184  (sale  of  sir  land, 
not  valid  without  sanction  of  revenue  authorities). 

material  terms— (."If.  s.  27,  ante.  See  also  s.  57,  post. 
The  Court  will  carry  out  an  agreement  framed  in  general  terms 
when  the  law  will  supply  the  details  ;  but  if  any  details  are  to 
be  supplied  in  modes  which  the  Court  cannot  adopt,  there  is 
no  concluded  agreement  capable  of  enforcement,  Nufur  v. 
Khoodeeram  [1875]  24  W.  R.,  434.     Ante,  163-4. 

III. (i)  is  converse  of  111.  (ii)  ;  ante,  161  ;  cf.  s.  57,  ill. 
(.d),  infra. 

Ill.(iii).— Ante.  162. 

B  cannot  enforce — Cf.  with  clause  at  end  of  ill.  xi. 
As  to  the  doctrine  of  mutuality,  see  ante,  347-53.  The  Indian 
legislature  apparently  wanted  to  eliminate  it,  1  Stokes,  A. -I. 
Codes,  931,  Collett,  5th.  ed.,  180. 

Ill.(iv).— 72c/£ers  V.  Ftcfcm- [1867]  4  Eq.,  529.  But  see 
Smith  V.  Peters  [1875]  20  Eq.,  511. 

Ill.(v).— Cf.  Ahdul  Alia   v.  Abdul  Bacha  [1881]  6  Bom.,  5. 

•       Ill.(vi)   (vii)  -Rayner  v.  Stone  [1762]  2  Eden.,  128. 

■/     Ill.(viii)— Ante,  162  ;  cf.  s.  12  (c),  ill  4,  supra. 

111.  (-Kiy—Peto  Brighton  Ry.  Go.  [1863]  1  H.  &  M.,  468. 
As  to  contracts  to  build  or  repair,  see  ante,  106-9,  166-7  ;  Ram 
Chandra  v.  Ram  Chandra  [1896]  22  Bom.,  46  (covenant  by 
purchaser  to  build  a  temple  and  secure  an  annuity  to  vendor 
and  his  wife).  ;; 

'    cannot  superintend— For   a  case   where     Court  can 
superintend,  see  s.  12  (c),  ill.  11  ante,  and  s.  22,   III,  ill.,  post- 
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111.  (X)— Cf.  s.  22,  II,  m.  {It),  post ;  Hilh  V.  Groll  [1845] 
2  Ph.,  60  ;  Kalu  v.  Ram  [1909]  13  0.  W.  N.,  388. 

in.ixi^-^Taylor  v.  Portington  [1855]  7  DeG.  M.  &  G., 
328. 

Ill.(xii)^Ante,  163;  Bhugun  v.  Rum.jan  [1875]  24 
W.  R.,  380.  Cf.  West  and  Buhler,  1090  (agreement  to  adopt). 
Where  there  has  been  a  marriage,  and  husband  and  wife  live 
apart,  specific  relief  may  be  granted  by  a  decree  for  restitution 
of  conjugal  rights,  as  to  the  execution  of  which,  see  Act  V.  of 
1908,  sch.  i.  Or,  21,  r.  32. 

(c)  a  contract  the  terms  of  which  the  Court  cannot  find 
with  reasonable  certainty  ; 

Illustration  to  (c) — 

A,  the  owner  of  a  refreshment-room,  contracts  with  B  to  give  him  accom- 
modation there,  for  the  sale  of  his  goods  and  to  furnish  him  with  the  necessary 
appliances.  A  refuses  to  perform  his  contract.  The  case  is  one  for  compen- 
sation and  not  for  specific  performance,  the  amount  and  nature  of  the  accom- 
modation and  appliances  being  undefined. 

tepms,  evidently  essential  particulars  which  the  law  does 
not  imply.  Ante,  195.  South  Wales  By.  Co.  v.  Wythes  [1854] 
5  DeG.  M.  and  G.,  888. 

reasonable,  having  regard  to  the  subject-matter  of  the 
contract  and  the  circumstances  under  which  and  with  regard 
to  which  it  was  entered  into.      Ante,  289. 

eeptainty — Ante,  288-93.  Douglas  y.  Baj/nes  [1908]  A.C., 
477  (uncertainty  as  to  consideration).  Cleveland  v.  Martin 
[1905]  3L.R.A.,  N.S.,  629  (contract  to  produce  first-class  book 
from  manuscript  furnished  by  author).  Where  Government 
stipulated  to  retain  under  its  control  the  construction  of  embank- 
ments and  excavation  of  canals  in  a  certain  estate  and  after- 
wards allowed  a  canal  to  silt  up,  held  the  terms  of  the  stipu- 
lation were  too  vague  and  general  to  be  specifically  enforced, 
Chunder  v.  Collector,  [1878]  3  Cal.,  464,  1  C.  L.  R.,  384  (the 
action  of  the  Government  seems  also  to  have  been  in  further- 
ance of  the  purpose  of  the  stipulation,  which  was  the  health 
and  comfort  of  the  population).  Another  case  under  this  cl. 
was  Maya  Bam  v.  Prag  [1882]  5  All.,  44.  See  also  Uditv. 
Muhammad,  [1903]  25  All.,  618,  affd.  Amma  v.  Udit,  [1908]  31 
All.,  68,  P.  C.  But  indefinitude  is  not  uncertainty,  Neio  B.  0.  Go. 
V.  Buloram  [1878]  5  Cal.,  175,  P.  C.  (contract  to  sell  land  at  a 
"proper  rate,  "  no  difficulty  in  ascertaining  fair  value)  ;  Budhia 
V.  Hari  Ram  [1901]  14  C.P.L.R.,  117.  Salamat  v.  Tulsi  [1914] 
22  I.  C,  517 ;  Kalidas  v.  Oirihala  [1914].  23  I.  C,  360. 
(A  contract  to  grant  a  lease  "  hereafter  "  is  not  bad  for  uncer- 
tainty.) 
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III.— Paris  Chocolate  Go.   v.   Crystal  Palace   Co.  [1855]   3 
Sm.  &  G.,  110. 

(d)  a  contract  which  is  in  its  nature  revocable  ; 

Illustration  to  (d) — 

A  and  B  contract  to  become  partners  in  a  certain  business,  tlie  contract 
not  specifying  tlie  duration  of  the  proposed  partnership.  This  contract 
caniiot  be  specifically  performed,  for,  if  it  were  so  performed,  either  A  or  B 
might  at  once  dissolve  the  partnership. 

revocable— Ante,  169-70.     A  contract  of  betrothal  among 

Hindus  is  not  irrevocable,  ante,  163  ;   so  in  the  event  of  breach 

there   may   be   a   decree  for  damages,  Umed  Kika  v.  Nagindas 

[1870]  7  Bom.  H.  0.  R.,  0.  J.,  122,  but  not  specific  performance, 

,  mwhut  v.  Lad  Kooer  [1873]  5  N.  W.  P.,  102 

III.— Scott.  V.  Bayment  [1869]  7  Eq.,  112,  Ante,  170. 
Two  cases  where  agreements  to  enter  into  a  partnership  may  be 
decreed  :  (1)  where  parties  have  agreed  to  execute  some  formal 
instrument  conferring  rights  which  otherwise  would  not  exist, 
(2)  where  there  has  been  an  agreement,  since  terminated,  to 
carry  on  a  joint  adventure,  and  the  decree,  declaring  the 
agreement  to  be  valid  and  specifically  enforceable,  is  made 
merely  as  foundation  of  a  decree  for  account,  Virda  v. 
Ramaswami  [1863]  1  Mad.  H.  C.  R.,  341.  Even  if  partnership 
for  a  term  of  years,  it  would  not  be  for  benefit  of  persons  who 
cannot  agree  that  they  should  be  compelled  to  do  business 
together,  Karir  v.  Kollu  [1908]  19  M.  L.  J.  R,,  10. 

Revocation  of  authority  of  agent — Where  sale  was  held  by 
an  auctioneer,  whose  authority  had  been  revoked,  but  this  fact 
was  not  commnnicated  to  purchaser  until  after  completion  of 
sale,  held  latter  could  have  specific  performance,  Bain  v.  Byrna, 
[1874]  P.  R.  No.  63. 

(e)  a  contract  made  by  trustees  either  in  excess  of   their 
powers  or  in  breach  of  their  trust  ; 

Illustrations  to  (e) — 

(i)  A  is  a  trustee  of  land,  with  power  to  lease  it  for  seven  years.  He 
enters  into  a  contract  with  B  to  ^rant  a  lease  of  the  land  for  seven  years, 
with  a  covenant  to  renew  the  lease  at  the  expiry  of  the  term.  This  contract 
cannot  be  specifically  enforced. 

(ii)  The  Directors  of  a  company  have  power  to  sell  the  concern  with  the 
sanction  of  a  general  meeting  of  the  shareholders.  They  contract  to  sell  it 
without  any  such  sanction.     This  contract  cannot  be  specifically  enforced. 

(iii)  Two  trustees,  A  and  B,  empowered  to  sell  trust  property  worth  a 
lakh  of  rupees,  contract  to  sell  it  to  C  for  Rs.  30,000.  The  contract  is  so 
disadvantageous  as  to  be  a  breach  of  trust.  C  cannot  enforce  its  specific 
performance. 

(iv)  The  promoters  of  a  company  for  working  mines  contract  that  the 
company,  when  formed,  shall  purchase  certain  mineral  property.  They  take 
no  proper  precautions  to  ascertain  the  value  of  such  property,  and  in  fact 
agree  to  pay  an  extravagant  price  therefor.    They  also  stipulate  that  the 
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vendors  shall  give  them  a  bonus  out  of  the  purchase-money.    This  contract 
cannot  be  specifically  enforced^ 

trustees,  defd.,  s.  3,  ante. 

in  excess  of  powers — e.g.,  where  the  manager  of 
endowed  property  grants  a  perpetual  lease  thereof,  Motee  v. 
Mudhoo  [1864]  1  W.  R.,  4.  A  contract  of  sale  made  by  a  father, 
in  a  Hindu  Mitakshara  family,  who  is  joint  with  his  minor  sons, 
without  justifying  necessity,  Qurusami  v.  Ganapathia,  [1882]  5 
Mad.,  337,  341,  Juturi  v.  Ariparala  [1912]  15  L  C,  623 
(manager),  or  one  made  by  a  certificated  guardian  of  a  minor, 
without  the  permission  of  the  Court,  Narain  v.  Aukhoy  [IS&5] 
12  Gal.,  152,  will  not  be  specifically  enforced.  So  a  compromise 
entered  into  by  an  administrator  acting  in  excess  of  his  powers 
under  s.  90,  Act  V  of  1881,  Sarbesh  v.  Eari  [1910]  14  C. 
W.  N.,  451  ;  and  an  agreement  by  an  executoi*  to  grant 
perpetual  lease  \yithout  District  Judge's  permission,  Satish  v. 
Jnanada  [1909]  1  I.  C,  364,  or  an  agreement  to  lease  their 
undivided  share  by  three  out  of  four  brothers,  members  of  a 
joint  Mitakshara  family,  Jadu  v.  Adal  [19l2]  11  I.  C,  892 
(afPd.  on  appeal  Subnom  Abdul  v.  Jadu,  18  C.  L.  J.,  344), 
Sitla  V.  Thakurdin[l913'\  11  A.L.  J.  456,  reversed  on  appeal  on 
finding  that  both  brothers  had  consented,  12  A.  L.  J.,  56,  Janki 
V.  Jamini  [1914]  22  I,  C,  612.  Distinguish  Ramaehandra  v. 
Sundaramurthi,  [1894]  4  M.  L.  J.  R.,  9  ;  Srinivasa  v.  Sivarama 
[1908]  32  Mad.,  320. 

breach  of  trust —Ante,  208-9.  .  Alagappa  v. 
Sivaramasyndara,  [1895]  19  Mad.,  211 ;  Mahomed  v.  Nunda 
[1913]  16  I.  C,  390. 

IU.{i)~Harnett  v.  Yielding  [1805]  2  Sch.  &  L.,  549. 

IU.{n)~Danielv.  Adams  [1764]  Amb.,  495.      . 

in.im)—Mortloek  v.  Buller  [1804]  10  Ves.,  292.     ' 

lU.(iv)—Emma  Silver  Mining  Go.  v.  Grant  [1879]  11 
Oh.  D.,  918.  ■  ,       . 

(/)  a  contract  made  by  or  on  behalf  of  a  corporation  or 
public  company  created  for  special  purposes,  or  by  the 
promoters  of  such  company,  which  is  in  excess  of  its  powers  ; 

Illustration  to  (  / ) — 

A  company  existing  for  the  sole  purpose  of  making  and  working  a  railway 
contracts  for  the  purchase  of  a  piece  of  land,  for  the  purpose  of  creating 
a  cbtton  mill  thereon.     This  contract  cannot  be  specifically  enforced. 

Similar  Law^-C\.  (e)  above  involves  breach  of  a  trust-relation 
as  between  directors  or  promoters  and  share-holders  ;  cl.  ( /  ) 
contemplates  a  caSe  where  no  trust-relation  is  involved,  and  a 
question  o^  ultra  vires  arises  between  a  company  and  a  third 
party. 

corporation  or  public  Company —Indian 
Companies  Act  (VI  of  1882),  ss.  3,  226  ;  ante,  204. 
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cpeated  fop  special  purposes — The  nature  and 
object  of  incorporation  determine  the  powers  of  a  corporate 
body  and  restrict  the  primd  facie  right  to  enter  into  contracts, 
East  Anglian  By.  Co.  v.  E.  C.  By.  Go.  [1852]  11  C.  B.,  775. 

ppomoteps — Ante,  207.  Contracts  made  by  promoters 
before  formation  of  company  do  not  ordinarily  bind  it,  nor  can 
be  ratified  by  it,  Imperial  Ice  Mfg.  Go.  v.  Mimchershaw  [1889] 
13  Bom.,  415. 

in  excess  of  its  poweps :  for  the  doctrine  of  ultra 
vires,  see  ante,  204-7,540-2.  A  memorandum  of  association  or 
instrument  of  incorporation  is  to  be  reasonably  understood  and 
applied  ;  a  company,  therefore,  in  carrying  on  the  trade  for 
which  it  is  constituted,  and  in  whatever  may  be  fairly  regarded 
as  incidental  to,  or  consequential  upon,  that  trade,  is  free  to 
enter  into  any  transaction  not  expressly  prohibited  by  its 
memorandum  or  instrument,  S/iam»jMgg'er  J.  F.  Go.  v.  Eamiiarain 
[1886]  14  Cal.,  189.  Cf.  Wilson  v.  Furness  By.  Go.  [1870]  9 
Eq.,  28  (contract  to  make  carriage  road  by  railway  company, 
enforced. 

III. — Agreement  ult7'a  vires,  ante,  204. 

(g)  a  contract,  the  performance  of  which  involves  the 
performance  of  a  continuous  duty  extending  over  a  longer 
period  than  three  years  from  its  date  ; 

Illustration  to  (g) — 

A  contracts  to  let  for  twenty-one  years  to  B  the  right  to  use  such  part  of 
a  certain  railway  made  by  A  as  was  npon  B's  land,  and  that  B  should  have  a 
right  of  running  carriages  over  the  whole  line  on  certain  terms,  and  might 
require  A  to  supply  the  necessary  engine  power,  and  that  A  should  during  the 
term  keepthe  whole  railway  in  good  repair.  Specific  performance  of  this 
contract  must  be  refused  to  B. 

Similar  Law— Gl.  (b)  above.  See  esp.  ill.  vi  and  vii. 
Damages  were  allowed  for  breach  of  a  voluntary  agreement  in 
Daropti  v.  Jaspat  [1905]  P.  R.,  No,  49. 

continuous  duty— Ante,  168  ;  Callianji  v.  Naj'si  [1884] 
18  Bom.,  702,  711. 

thp6e  yeaps — Errip:  v.  Muhammad  [1914]  96  P.  L.  R. 
(Act  XlTl  of  1859).  This  limitation  is  an  innovation,  ante,  169. 
If  a  coiiti-act  is  for  a  longer  period  than  3  years,  apparently  the 
Court  cannot  split  up  the  contract  and  enforce  it  for  the  statutory 
period.    OoUett,  5th  ed.,  192.  ' 

UL—Blachett  v.  Boies  [1866]  1  Ch.,  117.      , 

'  (h)  a  contract,  of  which  a  material  part  o£  the 
subject-matter,  supposed  by  both  parties  to  exist,  has,  before 
it  has  been  made,  ceased  to  exist. 
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Illustration  to  (h) — 


A  contracts  to  pay  an  annuity  to  B  for  the  lives  of  O  and  D.  It  turns 
out  that,  at  tiie  date  of  the  contract,  C,  though  supposed  by  A  and  B  to  be 
alive,  was  dead.    The  contract  cannot  be  speciecally  performed. 

Similar  Law — I.  0.  A.,  s.  20. 

matepial  part  of  subjeet-matteP— The  mistake 
must  'be  as  .  to  a  material  fact,  ante,  323,  336,  and  not  a  mere 
matter  of  expectation,  Bahshetti  v.  Venkataramana  [1879]  3  Bom., 
154 ;  Eanga  v.  Suba  [1880]  4  Bom.,  473  ;  or  a  point  of  law, 
Vishnu  Y.  kashinath  [1886]  11  Bom.,  174;  Nawab  v.  Greet  [1905] 
27  All.,  678.  For  a  compromise  void  by  reason  of  mistake,  see 
Solomon  v.  A6cZooZ  [1881]  6  Cal.,  687. 

both  parties — The  mistake  must  be  mutual.  Ante,  133. 
Ss.  14-16,  ante,  and  s.  26,  post,  deal  with  cases  of  unilateral 
mistake. 

before  it  has  been  made— Distinguish  s.  13,  ante. 
Where  a  party  has  performed  a  valuable  part  of  an  agreement 
and  is  in  no  default  for  not  performing  the  residue,  and  he  is 
not  in  statu  quo  as  to  the  part  he  has  performed,  he  may  claim 
specific  execution  of  the  other  part  or  recover  back  what  he  has 
paid,  and  so  be  not  a  loser.     2  Story,  Eq.,  s.  772 ;  ante,  259. 

in.— Goehrane  v.  Willis  [1866]  1  Ch.,  58;  Goddard  v. 
Jeffreys  [1881]  51  L.  J.,.  Oh.,  57. 

And,  save  as  provided  by  the  Code  o£  Civil  Procedure 
and  the  Indian  Arbitration  Act,  1899,  no  contract  to  refer 
present  or  future  differences  to  arbitration  shall  be  speci- 
ficialiy  enforced  ;  but  if  any  person,  who  has  made  such  a 
contract  and  has  refused  to  perform  it,  sues  in  respect  of  any 
subject  which  he  has  contracted  to  refer,  the  existence  of  such 
contract  shall  bar  the  suit. 

Similar  Law — 17  and  18  Vict.,  c.  125,  s.  11 ;  52  and  53 
Vict.,  c.  49,  s.  4.  Act  IX  of  1899,  s.  19 ;  Act  V  of  1908,  Sch.  ii, 
s.  18.  Cf.  I.  C.  A.,  s.  28.  Kirchner  v.  Gruhan  [1908]  78  L.  J., 
Cb,,  117  (agreement  to  refer  disputes  to  foreign  tribunal). 

Principle— An  agreement  to  refer  disputes  to  arbitration 
was  formerly  not  enforced,  it  being  deemed  against  public 
poKcy  to  exclude  from  the  appropriate  judicial  tribunals  of  the 
State  any  person  who,  in'  the  ordinary  course  of  things,  would 
have  a  right  to  sue  there,  2  Story,  Eq.,  s.  1457.  The  tendency 
now  is  not  to  discourage  arbitration,  Ghulam  v.  Muham- 
mad [1901]  29  Cal,,  167,  183,  P.  a,  but  Courts  cannot  make 
effective  decree  if  the  parties  would  not  name  the  arbitrator,  or 
if  he  died  or  became  incapable  or  refused  to  act,  1  Stokes  A.-L 
Codes,  959.  The  object  of  the  proviso  is  to  impose  a  kind  of 
moral  pressure  to  prevent  people  who  have  entered  into  contracts. 
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to  refer  to  arbitration  from  breaking  them  wilfully  and  caprici- 
ously, ante,  145-7,  Salig  v.  Jhunna  [1882]  4  AIL,  546-  D.  0. 
Banerjee,  Arb.,  87-94.  Mulji  v.  Rami  [1909]  11  Bom.  L,  R.  273, 
289. 

Ganon  of  construction — The  clause  being  restrictive  of  the 
right  to  seek  the  ordinary  remedy  by  suit,  must  be  interpreted, 
if  possible,  favourably  to  the  right  to  proceed,  Adhibai  v.  Giirsan- 
das  [1886]  11  Bom.  199,  214  ;  Muhammad  v.  Ahmad,  [1900]  1  P. 
L.  R.,  451. 

Code  of  Civil  Ppoeedupe— Act  V  of  1908,  Sch.  II,  s. 
17-9. 

and  the  Indian  Arbitration  Aet,  18&9 — These 
words  were  added  by  Act  IX  of  1899,  s.  21. 

contract,  must  be  binding.  Ram  v.  Kallu  [1899]  22  AH., 
135  (reference  by  one  partner  without  special  authority,  not 
binding  on  the  firm) ;  and  operative,  Tahal  v.  Bisheshar,  [1885]  8 
All.,  57  (contract  broken  up  by  conduct  of  all  parties)  ;  Jaitum 
Bi  V.  Na6i  [1912]  24  M.  L.  J.  R.,  15  (two  out  of  three  arbitrators 
refused  to  act,  and  there  was  no  provision  in  the  agreement  for 
appointment  of  other  arbitrators).  A  revoked  submission,  does 
not  bar  a  suit,  Randall  v.  Thompson  [1876]  1  Q.  B  D.,  748, 
Deutsche  &c.  v.  Brisioe  [1887]  20  Q.  B.  D.,  177  ;  nor  one  which 
has  lapsed  by  reason  of  not  having  been  acted  upon  within  a 
reasonable  time,  Atma  v.  Sheobaran  [1882]  2  A.  W.  N.,  58  ;  or 
been  rescinded  by  mutual  agreement.  Ram  Kumar  v.  Jagmohan 
[1910]  33  All.  315,  F.  B. 

contract  to  refer,  i.e.,  an  agreement  to  refer  to  arbi- 
tration, as  distinguished  from  an  actual  submission  to  arbitra- 
tion which  is  a  full  performance  of  the  prior  agreement,  Karam. 
V.  Bam  Das  [1896]  P.  R.,  No  19,  Muhammad  v.  Ahmad,  supra, 
Adhibai  v.  Cursandas  [1886]  11  Bom.  199. 

present  or  future  differences— These  words  were 
substituted  for  the  words  "  a  controversy  "  (originally  enacted, 
by  Act  IX  of  1899,  s.  21.  The  agreement  may  be  to  refer  future 
differences  generally,  Fazulbhoy  v.  B.P.S.N.Go.  [1895]  20  Bom., 
232,  F.  B.;  and  even  a  pending  suit,  Sheoamber  v.  Deodat  [1886] 
9  All.,  168,  Shib  V.  Hira  [1888]  8  A.  W.  N.,  133,  Sheo  Dat  v. 
Sheo  Shankar  [1904]  27  All.,  53  ;  sed  quaere.  Partnership  debt. 
Ram  V.  Krishna  \l^l'S\  17  0.  W.  N.,  351. 

specifically  enforced— 1  Story,  Eq.,  s.  670;  but  an 
action  may  lie  for  damages  for  breach  of  the  agreement,  Koegler 
V.  Goringo  Oil  Go.- [1875]  1  Cal.,  42,  466. 

but  if  ...  suit — These  37  words  do  not  apply  to  any  sub- 
mission or  arbitration  to  which  the  provisions  of  the  Indian 
Arbitration  Act  (see  Act  IX  of  1899,  s.  3)  or  the  Civil  Procedure 
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Code  (see  Act  V  of   1908,   Sch.  II,  s.    22)    apply,    Tapessier  v. 
Nasiruddm  [1912]  P.  R.  No.  37. 

such  a  eontpaet — obviously  a  contract  prior  to  the  in- 
stitution of  the  suit  which  the  subsistence  of  this  contract  is  to 
bar,  Budha  v.  Eaku  [1882]  P.  R.  No.  130  ;  Fakir  v.  Jaimal 
[1891]  P.  R.  No.  50 ;  Bam  Alt  v.  Fida  Ali  [1900]  4  O.O.,  17, 
20.  The  contrary  view  taken  by  the  Allahabad  High  Court  in 
Salig  V.  Jhunna  [1882]  4  AIL,  546  and  other  cases,  cited  under 
present  op  future  diffepences  above,  is  doubtful.  But 
see  U.  B.  R.  (1897-1901),  541.  The  argeeraent  did  not  bar  the 
suit  where,  from  lapse  of  time  and  the  conduct  of  parties,  the 
inference  was  that  the  agreement  had  gro<vn  inoperative.  Ram 
tLumar  v.  Jagan,  [1910]  33A11.,  315  F.  B. 

pefused  to  pepform— The  refusal,  which  must  not 
have  been  acquiesced  in,  Adhibai  v.  Gursandas,  supra,  and  which 
must  be  antecedent  to  the  suit,  Grisp  v.  Adlard  [1896]  23  Cal., 
956,  must  be  clearly  proved.  fBarden  on  defendant,  Udhev. 
Bishen  [1911]  P.  R.  No.  25).  Mere  institution  of  suit  is  not 
enough,  Koomud  v.  Ghunder  [1879]  5  Cal.,  498,  500  ;  Tahal  v. 
Bisheshar  [1885]  8  All.,  53,  57  ;  Ralli  v.  Walaiti [I90d]  P.  R.  No. 
80.  But  application  for  leave  to  withdraw  from  arbitration  may 
be  evidence  of  such  refusal,  Sheoamber  v.  Deodat  [1886]  9  All. 
168.  In  Kashi  v.  Ram  [19  )4]  1  A.  L.  J.  R.,  257,  however,  the 
withdrawal,  with  leave  to  bring  a  fresh  suit,  under  C.  P.  C,  s. 
373  (Act  V  of  1908,  Sch.  I.  Or.  23,  r.  2),  of  a  suit  in  which  the 
Court  had  made  aa  order  of  reference  to  arbitration,  was  held 
not  to  bar  a  fresh  suit. 

GonstruGtion  of  submission  to  arbitration — The  cardinal  prin- 
ciple to  be  borne  in  mind  is,  says  Chandavarkar,  J.,  "  that  by  a 
submission  to  arbitration  a  party  deprives  himself  of  the  right 
accorded  to  him  by  common  law  to  have  the  dispute  to  which  the 
submission  relates  decided  by  a  court  of  law.  Therefore,  it  must 
clearly  appear  from  the  terms  of  the  submission  that  with  re- 
ference to  any  point  arising  that  the  party  has  so  deprived  him- 
self," Bombay  F.  I.  Go  v.  Ahmadbhoy  [1908]  34  Bom.  1,  10. 
A  submission  violating  the  doctrine  of  mutuality  was  held  not 
vitiated  in  Kewalram  v.  Oraham  [1911]  11  I.  C,    274. 

Suit  upon  award — A  suit  on  an  award  to  recover  money 
allowed  by  arbitrator  and  incidental  relief  has  been  held  not  to 
be  a  suit  for  specific  performance,  Fardunjiv.  Jamsedji  [1903] 
28  Both.,  1.     But  see  ante,  103. 

(c)  Of  the  Discretion  of  the  Coiirt.      ■  ' 

Discretion  22.     The  jurisdiction  to  decree  specific    performance  is, 

ing.°  ^'''^^'    discretionary,  and  the  Court  is  not  bound  to  grant  such  relief 
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merely  because  it  is  lawful  to  do  so  ;  but  the  discretion  of  the 
Court  is  not  arbitrary,  but  sound  and  reasonable,  guided  by 
judicial  principles  and  capable  of  correction  by  a  Court  of 
Appeal. 

DisePetionapy— Ante,  185-9.  Marshall  v.  Keach  [1907] 
227  III.  35.  E.g.,  the  Court  will  not  interfere  in  favour  of  a  plaintiff 
who  has  been  guiltj'  of  "laches,  ante,  375-81  ;  Lightwood,  Time 
Limit,  252  sqq.;  Pureeag  v.  Kheer  [1867]  8  W.  R.,  280  ;  Mokund 
V.  Ghotay  [1884]  lOCal.,  1061  ;  Mohendra  v.  Kali  [1902]  30  Cal., 
265  vNau-ab  v.  Greet  [1905]  27  All.,  678.  See  also  Bindeshri  v. 
Jairam  Gir  [1887]  9  All.,  705  P.  C;  Ohulam  v.  Narain, 
[1909]  6  A.  :L.  J.,  64;  Motee  v.  Laehmun  [1868]  P.  R., 
No.  106.  Laches  is  a  neglect  to  do  something  which  by 
law  a  man  is  obliged  to  do,  Sehag  v.  Abitbol  [lbl6]  4  M.  &  S., 
462.  Delay,  therefore,  short  of  the  period  of  limitation,  which 
is  not  shown  to  have  prejudiced  defendant  and  does  not  raise 
an  inference  of  waiver  or  abandonment  on  plaintiff's  part,  is  not 
a  bar  to  suit  for  specific  performance,  Kissen  v.  Rally  [1905] 
33  Cal.,  633.  Ante,  878-9  ;  Peer  v.  Mahomed-  [1904]  29  Bom., 
234,  244-6  ;  Ahdur  v  Nagasarupu  [1912]  M.  W.  N.,  1004  ;  17, 
1.  C.  399  ;  Janardan  v.  Bhairab  [1915]  30  I.  C,  365.  See  also 
Erlanger  v.  New  S.  P.  Go.  [1878]  3  A.  C,  1218,  1230-1 ;  Mitra, 
Lim.,  62-73.  Where  a  party  to  a  compromise  subsequently 
attempted,  and  in  a  great  measure,  succeeded  in  depriving  the 
other  party  of  the  benefit  of  the  agreement,  the  heirs  of  the  for- 
mer were  not  granted  specific  performance  of  the  agreement, 
Srish  V.  Banomaii  [1904]  31  Cal.,  584,  P.  C.  Ante,  321-2.  Where 
a  contract  has  been  made  by  the  guardian  of  a  minor,  specific 
performance  will  not  be  decreed  unless  the  Court  deems  such 
performance  to  be  for  the  benefit  of  the  minor,  Krishnasami  v. 
Sundarappayyar  [1894]  18  Mad.,  415  ;  Jngul  v.  Anunda  [1895] 
22  Cal.,  545  ;  Khairunnisa  v.  Loke  Nath  [1899]  27  Cal,  276  ; 
Sarwarjan  v.  Fakharuddin  [1906]  34  Cal.,  163,  F.  B.,  Re  Lai 
Qopal  V.  Khoroorish  Syndicate,  IZ  1.  C,  673,  and  other  cases  cited 
ante,. 200,'  408.  Where  defendant  broke  his  contract  (for  sale  of 
land)  with  plaintiff  and  sold  the  land  to  a  third  party  with 
notice,  the  fact  that  refusal  of  relief  to  plaintiff  would  leave  such 
third  party  in  possession,  was  held  not  to  affect  the  question 
as  to  the  propriety  of  the  Court  exercising  its  discretionary 
power  to  enforce  the  contract.  Gurusami  v.  Ganapathia  [1879] 
5  Mad.,  337.  The  fact  that  any  beneficiary  under  the  contract 
has  failed  to  join  in-the  suit,  may  determine  the  exercise  of  the 
court's  discretion,  Kondopaneni  v.  Gagaru  [1913]  14  M.  L.  T.  495. 
lawful— Under. ss.12t21,  shprEl,. 
,  not  apbitpapy— Ante,  21-2,  185-7.  Gaj  v.  Lachman 
[1911]  10  I.  C,  503  ;  14  C.  L.  J.  629. 

judicial  ppineiples — e.g.,  the  inconvenience  of  leaving 
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parties  tQ..  successive  actions  for  damages  may  induce  a  Court  to 
decree  Specific  performance,  Dohevty  v.  Allman  [1878]  3  A.  C, 
709,  720-1, 

Court  of  Appeal— Ante,  188.  But  the  appellate  Court 
does  not  lightly  interfere,  Jaipal  v.  Indar  [1904]  31  1.  A.,  67, 
26  All.  238,  243. 

The  following  are  cases  in  which  t'he  Court  may  properly 
exercise  a  discretion  not  to  decree  specific  performance. 

cases — paragraph  not  exhaustive,  but  merely  illustrative 
of  the  general  principle  embodied  in  para.  1,  Peer  v.  Mahomed 
[1904]  29  Bom.,  234  ;  Gaj  Kumar  v.  Laehman  [1911]  14  C.  L.  J., 
627. 

I.  Where  the  circumstances  under  which  the  contract  is 
made  are  such  as  to  give  the  plaintiff  an  unfair  advantage 
over  the  defendant,  though  there  may  be  no  fraud  or  mis- 
representation on  the  plaintiff's  part. 

Illustrations. 

(a)  A,  a  tenant  for  life  of  certain  property,  assigns  his  interest  therein 
to  B.  0  contracts  to  buy,  and  B  contracts  to  sell,  that  interest.  Before  the 
contract  is  completed,  A  receives  a  mortal  injury,  from  the  effects  of  which  he 
dies  the  day  after  the  contract  is  executed.  If  B  and  0  were  equally  ignorant 
or  equally  aware  of  the  fact,  B  is  entitled  to  specific  performance  of  the 
contract.  If  B  knew  the  fact;  and  C  did  not,  specific  performance  of  the 
contract  should  be  refused  to  B. 

(b)  A  contracts  to  sell  to  B  the  interest  of  C  in  certain  stock-in-trade. 
It  is  stipulated  that  the  sale  shall  stand  good,  even  though  it  should  turn 
out  that  C's  interest  is  worth  nothing.  In  fact,  the  value  of  C's  interest 
depends  on  the  result  of  certain  partnership-accounts,  on  which  he  is  heavily 
in  debt  to  his  partners.  This  indebtedness  is  known  to  A,  but  not  to  B. 
Specific  performance  of  the  contract  should  be  refused  to  A. 

(c)  A  contracts  to  sell,  and  B  contracts  to  buy,  certain  land.  To  protect 
the  land  from  floods,  it  is  necessary  for  its  owner  to  maintain  an  expensive 
embankment.  B  does  not  Iwiow  of  this  circumstance,  and  A  conceals  it  from 
him.    Specific  performance  of  the  contract  should  be  refused  to  A. 

((i)  A's  property  is  put  up  to  auction.  B  requests  C,  A's  attorney,  to 
bid  for  him.  O  does  this  inadvertently  and  in  good  faith.  The  persons 
present,  seeing  the  vendor's  attorney  bidding  think  that  he  is  a  mere  puffer 
and  cease  to  compete.  The  lot  is  knocked  down  to  B  at  a  low  price.  Specific 
performance  of  the  contract  should  be  refused  to  B. 

Principle — Equality  and  fairness  are  essential  to  attract 
the  Court's  jurisdiction  in  specific  performance,  ante,  293-4. 
Gobinda  v.  Nanda  [1914]  18  C.  W.  N.,  689. 

cipcumstances  under  which  the  contract  is 
made — The  fairness  of  a  contract  must  be  judged  of  at  the 
time  it  is  entered  into  or  becomes  complete,  Gdnga  v.  Jagat 
[1895]  23  Cal.,  15,  25,  P.  C  Ante,  301.  A  family  compromise 
therefore  will  be  tested  with  reference  to  the  doubt  which 
existed  at  the  time  of  its  making,  Shih  Lai  v.  Gollr.  of  Bareilly 
[1894]  16  AH.,  423,  433  ;  ante,  99-101.  Balla  v.  Ghunni  [1912] 
10  A.  L.  J.  R.,  498. 
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unfaip  advantag^e — e.g.,  defendant  may  have  been 
influenced  by  the  motive  of  getting  rid  of  a  criminal  charge 
brought  against  him  by  plaintiff,  OaZiianjt  v.  T^arsi  [1895]  19 
Bom.,  764.  Inadequacy  of  consideration  may  afford  evidence 
of  unfair  advantage,  Jamsetji  v.  Kashinath  [1901]  26  Bom., 
326,  330;  Middleton  v.  Brown  [1878]  47  L.  J.,  Oh.,  411. 

no  fpaud  op  mispeppesentation— for  relief  where 
either  is  present,  see  ss.  26,  28,  35  (a),  post.  Fraud  is  defined  in 
I.  0.  A.,  s.  17,  misrepresentation  in  ibid,  s.  18. 

lll.( a}— Ellard  v.  Landaff  [1809]  1  B.  &  B.,  241,  12  R.  R., 
23.  Silence  may  sometimes  be  fraudulent,  ante,  221-9 ;  and, 
even  where  not  fraudulent,  it  may  create  a  case  of  hardship, 
ante,  295-6. 

nUb)— Smith  v.  Harrison  [1856]  26  L.  J.,  Ch.,  412  (sale 
was  set  aside  at  purchaser's  suit). 

llUc)—8hirely  v.  Stratton  [1785]  1  Bro.  Ch.,  440.  For 
eases  of  'aggressive  deceit,'  see  ante,  220-1. 

llUd)-'Twining  v.  Morriee  [1788]  2  Bro.  Ch.,  326.  As 
to  '  surprise,'  see  ante,  342-3  ;  as  to  puffing  at  auctions,  ante, 
240. 

II.  Where  the  performance  of  the  contract  would  involve 
some  hardship  on  the  defendant  which  he  did  not  foresee, 
whereas  its  non- performance  would  involve  no  such  hardship 
on  the  plaintiff. 

Illustratioiis. 

(e)  A  is  entitled  to  some  land  under  his  father's  will,  on  condition  that, 
if  he  sells  it  within  twenty-five  years,  half  the  purchase-money  shall  go 
to  B.  A,  forgetting  the  condition,  contracts,  before  the  expiration  of  the 
twenty-five  years,  to  sell  the  land  to  0.  Here,  the  enforcement  of  the 
contract  would  operate  so  harshly  on  A,  that  the  Court  will  not  compel  its 
specific  performance  in  favour  of  C. 

(/)  A  and  B,  trustees,  join  their  beneficiary,  C,  in  a  contract  to  sell  the 
trust  estate  to  D,  and  personally  agree  to  exonerate  the  estate  from  heavy 
incumbrances,  to  which  it  is  subject.  The  purchase-money  is  not  nearly 
enough  to  discharge  those  incumbrances,  though,  at  the  date  of  the  contract, 
the  vendors  believed  it  to  be  sufficient.  Specific  performance  of  the  contract 
should  be  refused  to  D. 

(g)  A,  the  owner  of  an  estate,  contracts  to  sell  it  to  B,  and  stipulates 
that  he.  A,  shall  not  be  obliged  to  define  its  boundary.  The  estate  really 
comprises  a  valuable  property,  not  known  to  either  to  be  part  of  it.  Specific 
performance  of  the  contract  should  be  refused  to  B,  unless  he  waives  his 
claim  to  the  unknown  property. 

(h)  A  contracts  with  B  to  sell  him  certain  land,  and  to  make  a  road  to  it 
from  a  certain  railway-station.  It  is  found  afterwards  that  A  cannot  make 
the  road  without  exposing  himself  to  litigation.  Specific  performance  of  the 
part  of  the  contract  relating  to  the  road  should  be  refused  to  B,  even  though 
it  may  be  held  that  he  is  entitled  to  specific  performance  of  the  rest  with 
compensation  for  loss  of  the  road. 

(i)    A,  a  lessee  of  mines,  contracts  with  B,  his  lessor,  that  at  any  time 
during  the  continuance  of  the  lease  B  may  give  notice  of  his  desire  to  take 
10 
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the  machinery  aud  plant  used  in  and  abont  the  mines,  and  that  he  shall  have 
the  articles  specified  in  his  notice  delivered  to  him  at  a  valuation  on  the 
expiry  of  the  lease.  Such  a  contract  might  be  most  injurious  to  the  lessee's 
business,  and  specific  performance  of  it  should  be  refused  to  B. 

(/)  A  contracts  to  buy  certain  land  from  B.  The  contract  is  silent  as 
to  access  to  the  land.  No  right  of  way  to  it  can  be  shown  to  exist.  Specific 
performance  of  the  contract  should  be  refused  to  B. 

(fc)  A  contracts  with  B  to  buy  from  B's  manufactory,  and  not  elsewhere, 
all  the  goods  of  a  certain  class  used  by  A  in  his  trade.  The  Court  cannot  com- 
pel B  to  supply  the  goods  ;  but  if  he  does  not  supply  them,  A  may  be  mined, 
unless  he  is  allowed  to  buy  them  elsewhere.  Specific  performance  of  the 
contract  should  be  refused  to  B, 

Principle — He  who  seeks  equity  must  do  equity.  If  the 
bargain  is  unconscionable,  it  cannot  be  equitable  to  enforce  it 
specifically.     Ante,  301  sqq. 

haPdship — not  mere  improvidence  or  inadequacy,  Hara- 
dhan  v.  Bharabati  [1914]  19  C.  L.  J.,  420,  Lawrie  v.  Lees 
[1882]  7  A.  C,  31,  36  ;  nor,  apparently,  the  becoming  impossible 
at  a  subsequent  stage  of  the  object  of  a  party  to  the  contract, 
Babshetti  v.  V enkatarainana  [1879]  3  Bom.,  154.  Substantial 
deficiency  in  area.  Bank  of  Bengal  v.  Akhoy  [1901]  6  C.  W.  N., 
365,  or  even  unilateral  mistake  of  defendant  may  make  a  case 
of  hardship,  Rudisill  v.  Whitener  [1907]  15  L.  R.  A.,N.  S.,  81. 

did  not  foresee — The  hardship  must  not  therefore  be 
a  result  obviously  flowing  from  the  coritract,  and  must  apparently 
arise  from  something  collateral,  concealed  and  latent,  Pembroke 
V.  Thorp  [1740]  3  Sw.,  437,  443w.  Ante,  306.  No  hardship, 
therefore,  where  speculative  purchase,  made  with  eyes  open, 
is  set  aside,  Janukdhari  v.  Oossain  [1909]  13  C.  W.  N.,  710. 
As  a  general  rule,  the  question  of  hardship  is  to  be  judged  of 
at  the  time  it  is  entered  into  ;  exception  admitted,  where  events 
involving  hardship  have  occurred  subsequent  to  the  contract, 
due  in  some  way  to  the  party  seeking  specific  performance,  Peer 
V.  Mahomed  [1904]  29  Bom.,  234.  Ante,  313-5. 

hardship  on  the  plaintiff— Where  both  parties  are 
in  a  similar  predicament,  the  plaintiff's  equities  prevail.  He  is 
entitled  to  be  placed  in  statu  quo.  Ante,  305.  But,  where  only' 
great  inconvenience  will  be  caused  to  the  plaintiff,  the  Court 
may  refuse  specific  relief,  Wedgwood  v.  Adams  [1843]  6  Beav., 
600.  For  a  case  where  there  was  balancing  of  hardship,  see 
Mahendra  v.  Kali  [1092]  30  Gal.,  265,  280.  Of.  Oulla  v.  Chunni 
[1912]  10  A.L.J. R.,  498  If  the  contract  is  onerous,  but  not 
unconscionable,  and  the  plaintiff  has  not  taken  improper  ad- 
vantage, specific  performance  may  be  decreed.  Davis  v.  Maung 
[1911]  38  Cal.,  805. 

Ill.{e)~-Paine  v.  Brown  [1750]  2  Ves.  Sr.,  307  (cited).' 
Instance  of  forfeiture. 

lll.{f )— Wedgwood  v.  Adams,  supra. 
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Ill.(gr) — Bdxendale  v.  Seale  [1855]  19  Beav.,  601. 

IU.{h)—Peaeoc'k  v.  Penson  [1848]  U  Beav.,  353.  Ante, 
309. 

m.{i)—Talhot  V.  Ford  [1842]  13  Sim.,  173  (injunction  to 
prevent  breach  of  covenant  was  also  refused). 

IIV j)—Denne  v.  Light  [1857]  26  L.  J.,  Ch.,  459. 
,     lU.(k)— Hills  v.  Croll  [1847]  2  Ph.,  60. 

The  following  is  a  case  in  vrhich  the  Court  may  properly 
exercise  a  discretion  to  decree  specific  performance  :— 

III.  Where  the  plaintiff  has  done  substantial  acts  or 
suffered  losses  in  consequence  of  a  contract  capable  of  specific 
performance. 

Illustration. 

A  sells  land  to  a  railway-company,  who  contracts  to  execute  certain  works 
for  his  convenience.  The  company  take  the  land  and  use  it  for  their  railway. 
Specific  performance  of  the  contract  to  execute  the  works  should  be  decreed 
in  favour  of  A. 

Principle — Where  an  agreement  has  been  performed 
in  part,  a  Court  of  equity  will  even  stretch  a  point  to  compel 
its  complete  performance.  Ante,  250-2.  8hih  Lai  v.  Golleetor, 
[1894]  16  AIL,  423,  436.  Where  the  original  claim  is  excessive, 
the  plaintiff  may  be  allowed  to  succeed  on  an  alternative  claim 
for  a  more  limited  right,  Oajkumar  v.  Lachman  [1911]  10  I.  C, 
503. 

acts  OP  losses — Question  of  fact.  A  causal  relation 
should  be  established  between  the  contract  and  the  acts  or 
losses,  and  if  any  acts  are  relied  upon,  they  should  be  of  a 
substantial  character.  Cf.  Ante,  252-3,  258-9.  Mathewnon  v.  Bam 
[1909]  9  0.  L.  J.,  523,  548. 

capable  of  specific  pepfopmance — Agreements  re- 
ferred to  in   sections   4(a),  (c\  and    21,  supra,    are,    therefore, 

excluded. 

Ill Storerv.G.W.Ry.  Go.  [1842]   2' Y.   and   C,   Ch., 

48.  Herzog  v.  Atchison  T.  S.  R.  Co.  [1908]  17  L.  R.  A.,  N.  S., 
428. 

(d;  For  whom  Contracts  may  be  specifically  enforced. 

Object — Second  part  of  the  chapter,  dealing  largely  with 
adjective  law.  "  Hitherto  the  application  of  the  specific 
relief  has  been  tested  and  limited  with  reference  to  the  con- 
tract itself,  and  now  it  is  to  be  further  tested  and  limited  with 
reference  to  the  persons  affected  by  the  contract,"  Collett,  5th. 
ed.,  210. 
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Who  may  23.     Except  as  othervyise  provided  by  this  Chapter,  the 

specific  per-    Specific  performance  of  a  contract  may  be  obtained  by — 
formaiice.  ^^j^     ^^^  p^j.^y  thereto  ; 

any  papty  —Of.  I.  C.  A.,  s.  37.  Ante,  397.  The  parties 
to  the  contract  are  necessary  and  sufficient  parties  to  the 
action,  f^afiur  Rahman  v.  Maharamumnisa  [181^7]  24  Cal., 
832  ;  therefore  one  out  of  several  joint  promisees  cannot  sue 
if  the  others  refuse,  Koripalliv.  Sajja  [1912]  13  I.  C,  315.  An 
agent  contracting  as  such  cannot  ordinarily  sue,  I.  C.  A.,  s. 
230.  A  receiver  may,  with  leave  of  Court,  Wilkinson  v.  Ganga- 
dhar  [1871]  6  B.  L.  R.,  486  ;  ante,  564-6;  Third  parties  can- 
not be  brought  in  in  suits  for  specific  performance,  Ahmedbhay 
V.  Petit  [1909]  11  Bom.  L.  R.,  544,  559.  Cf.  Delioghton  v. 
Money  [1866]  2  Ch.,  164. 

(b)  The  representative  in  interest,  or  the  principal, 
of  any  party  thereto  :  provided  that,  where  the  learning, 
skill,  solvency  or  any  personal  quality  of  such  party  is  a 
material  ingredient  in  the  contract,  or  where  the  contract 
provides  that  his  interest  shall  not  be  assigried,  his  represent- 
ative in  interest  or  his  principal  shall  not  be  entitled  to 
specific  performance  of  the  contract,  unless  where  his  part 
thereof  has  already  been  performed  ; 

Scope — Case  of  succession  by  transfer  to  the  contract  itself, 
(1)  where  no  personal  quality  is  involved,  and  (2)  where  the 
contract  is  asssignable.     Ante,  397-401. 

representative  in  interest— e.^.,  transferee,  execu- . 
tor,  administrator,  assignee  in  insolvency,  committee  in  lunacy. 
Cf.  LC.  A.,  s.  37,  para,  2.  Corbet  v.  Plowden  [1884]  25  Oh. 
D.,  678.  As  to  suits  by  benamidars,  see  ante,  406n.  Where  a 
grantee  died  and  the  grantor  for  sometime  after  treated  his 
heir,  who  was  not  in  existence  at  the  time  of  the  grant,  as 
entitled  thereunder,  held  that  no  equity  arose  in  favour  of 
this  heir  to  enforce  specific  performance  of  the  agreement  under 
which  the  grant  Was  made,  Pudmanund  v.  Hayes  [1901]  5  0. 
W.  N.,  806,  P.  0.  Where  land  was  sold  subject  to  an  agreement 
to  repurchase  within  a  certain  period,  and  the  vendor  died, 
his  representatives  enforced  specific  performance  of  the  contract 
to  resell,  though  there  was  no  express  reservation  of  the  right  in 
their  favour,  I  L.  B.  R.,  257. 

principal — See  I.  0.  A.,  s.  226 ;  where  the  principal 
is  undisclosed,  see  ibid,  ss.  230  (2),  231,  232. 

personal  quality — Mohendra  v.  Kali  [1902]  30  Cal. 
265  (case  of  lease),     7  Laws  of  Eng.,  s.  849. 
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assig^ned — As  to  assignability  of  contract,  see  ante,  398-9. 
7  Laws  of  Eng.,  495,  sqq. 

his  part — i.e.,  of  the  party  whose  learning,  skill,  sol- 
vency, or  any  personal  quality  is  a  material  ingredient  in  the 
contract.  Ante,  397. 

(c)  Where  the  contract  is  a  settlement  on  marriage, 
or  a  compromise  o£  doubtful  rights  between  members  of  the 
same  family,  any  person  beneficially  entitled  thereunder  ; 

Scope — An  exception  to  the  general  rule  that  only  parties 
to  a  contract  may  enforce  it.  7  Laws  of  Eng.,  s.  705.  Ante, 
403  ;  contract  generally  executed,  and  not  executory.  Fry,  s 
202. 

settlement — defined,  s.  3  ante. 

settlement  on  mappiage— Ante,  383-5.  14  C  W 
N.  865,  P.O. 

comppomise    of    doubtful  pights— For    the   law 

regarding  family  arrangements,  see  ante,  100,  404  ;  Kamalhumari 
V.  Harendra  [1907]  9  C.  L.  J.,  19  ;  Sankar  v.  Bijoy  [1908] 
13  C.  W.  N.,  501 ;  Qanesha  v.  Tuljaram  [1908]  19  M.  L.  J.  R.,  4. 

pepson  beneficially  entitled— ie.,  entitled  to  the 
benefit  of  the  settlement  or  compromise,  though  otherwise  a 
stranger  to  the  agreement,  Avadh  v.  Sita  [1904]  1  A.  L.  J.  R., 
329.  Where  parties  to  a  deed,  whereby  a  suit  for  partition  was 
compromised,  agreed  to  pay  a  certain  sum  of  money  to  the 
plaintiff,  he  became  entitled  to  recover  same  by  suit,  though 
he  was  no  party  to  either  the  suit  or  the  compromise,  Protap 
V.  Sarat  [1902]  5  C.  W.  N.,  386. 

(d)  Where  the  contract  has  been  entered  into  by  a 
tenant  for  life  in  due  exercise  of  a  power,  the  remainderman  ; 

Scope  —Case  where  the  estate  is  held  for  the  time  being  by 
a  limited  owner,  who  represents  the  estate  and  is  empowered 
to  and  does  act  for  its  benefit.  The  remainderman  is  therefore 
interested'  in  the  fruit  of  the  contract  entered  into  by  this 
owner. 

tenant  fOP  life — An  estate  for  life  gives  the  tenant  the 
right  to  hold  the  lands  during  his  life,  but  his  interest  therein 
ceases  at  his  death,  and  does  not  pass  to  his  heirs  or  other 
representatives,  William.s,  E.  P.,  22nd.  ed.,  112.  In  India,  a 
Hindu  widow  holds  an  estate  to  some  extent  analogous  to  that 
held  by  a  life- tenant  elsewhere. 

due  exepcise  of  powep— Ante,  403.  The  object  of 
the  power  is  the  better  management  and  enjoyment  of  the 
•  estate,  and  it  is  duly  exercised  when  the  contract  is  made  on 
behalf  both  of  the  tenant  for  life  and  the  remainderman. 
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pemaindepman — A  person  takingthe  remainder,  which 
is  an  ulterior  estate  immediately  expectant  on  an  estate  granted 
out  of  a  larger  one,  and  created  at  the  same  time  in  favour 
of  a  third  party  by  the  original  owner,  2  Blackstone,  Com.,  164. 

(e)  A  reversioner  in  possession,  where  the  agreement 
is  a  covenant  entered  into  with  his  predecessor  in  title  and 
the  reversioner  is  entitled  to  the  benefit  of  such  covenant ; 

(/)  A  reversioner  in  remainder,  where  the  agreement 
is  such  a  covenant,  and  the  reversioner  is  entitled  to  the 
benefit  thereof  and  will  sustain  material  injury  by  reason  of 
its  breach  ; 

iieo'pe — Cases  of  covenants  running  with  the  land,  ante, 
385  sqq.  Mathewson  v.  Ram  [1909]  9  0.  L.  J.,  523,  549-51. 
The  successor  may  sue  to  enforce  such  covenants  when  he  has 
entered  into  possession.  If  he  has  not  done  so,  the  heir  expect- 
ant may  also  sue,  provided  the  breach  of  the  covenant  is  likely 
to  injure  the  reversion  materially.  Ante,  401-2.  Relief  asked 
for  will  generally  be  preventive,  by  way  of  injunction,  s.  54, 
post. 

pevePSioneP — Expression  used  loosely  to  signify  tlie 
owner  of  any  estate  in  expectancy,  and  to  include  a  remainder- 
man and  an  assignee,  ante,  401 ;  Collett,  5th.  ed.,  217  ;  Nelson, 
23rd.,  225-6  ;  Desai,  91-2.  A  reversion  strictly  is  the  residue  of 
an  estate  left  in  the  grantor,  to  commence  in  possession  after  the 
determination  of  some  particular  estate  granted  out  by  him,  2 
Blackstone,  Gom.,  175. 

in  possession,  as  distinguished  from  in  pemaindep 

inch  (/).  Both  expressions  are  inaccurate.  What  is  intended 
by  the  first  is  a  person  who  had  an  estate  in  expectancy  when 
the  covenant  was  made  in  favour  of  the  owner  for  the  time 
being,  but  has  since  entered  into  possession  and  is  the  owner 
now.  The  second  expression  means  the  owner  of  an  estate  in 
expectancy  who  has  not  yet  come  into  possession. 

covenant — 'An  agreement,  convention  or  promise  of  two 
or  more  parties,  by  deed  in  writing,  signed,  sealed  and  deliver- 
ed, by  ;which  either  of  the  parties  pledges  himself  to  the  other 
that  something  is  either  done  or  shall  be  done  or  stipulates  for 
the  truth  of  certain  facts.  No  particular  technical  words  are 
requisite,  for  any  words  or  form  of  expression  which  import  an 
agreement  or  act  will  suffice.'  Wharton,  216.  The  agreement 
may  not  be  under  seal,  Hayne  v.  Gummings  [1864]  16  C.  B  ,  N. 
S.,  421.     Brown,  Gov.,  1. 

Ibeneflt— Ante,  389. 

mateplal  injupy— The  present  owner  in  possession  is 
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the  proper  party  to  enforce  the  covenant ;  and,  if  any  other  per- 
son seeks  to  do  so,  he  has  to  show  (1)  that  it  runs  with  the  land, 
and  (2)  its  breach  will  materially  injure  him.     Ante,  401-2. 

((/)  when  a  public  company  has  entered  into  a  contract 
and  subsequently  becomes  amalgamated  with  another  public 
company,  the  new  company  which  arises  out  of  the  amalga- 
mation ; 

Scope — A  particular  case  of  assignment  of  contracts,  ante, 
402 ;  Fry,  s.  239.  For  the  liability  of  the  amalgamated  com- 
pany, see  s  27  {d),  post. 

new  company— is  a  representative  in  interest  of  the  two 
old  companies  which  have  become  amalgamated. 

(h)  when  the  promoters  of  a  public  company  have,  be- 
fore its  incorporation,  entered  into  a  contract  for  the  purposes 
of  the  company,  and  such  contract  is  warranted  by  the  terms 
of  incorporation,  the  company. 

Scope — -Case  of  succession  to  benefit  of  contract  which  is 
within  the  scope  of  the  purposes  of  the  company.  Ante,  402-3. 
Of.  s.  21  ( /  j  ante,  and  s.  27  (e),  post. 

eontraet  fop  the  purposes  of  the  company — i.e., 
agreements  for  the  working  purposes  of  the  company,  and  not 
for  taking  shares  in  it.  Imperial  lee  Go.  v.  Wadia  [1889]  13 
Bom.,  415. 

wappanted   by  the  tepms    of  incoppopation— 

i.e.,  intra  vires  ;  Shrewsbury  v.  North  S.  Ry.  Go.  [1865]  1  Eq., 
593,  615  ;  ante,  207.     Of.  s.  21  (/)  ante. 

(e)    For  whom  Contracts  cannot  he  specifically  enforced. 

Scope — S.  24  deals  not  with  objections  derived  from  the 
nature  of  a  contract,  but  with  objections  personal  to  the  plaintiff, 
ante,  407  ;  Shih  Dial  v.  Hira  Nand  [1890]  P.  R.,  No.  100.  Col- 
lett,  5th.  ed.,  225,226. 

24.  Specific  performance  of  a  contract  cannot  be  enforced 
in  favour  of  a  person—  Ws  trthe 

(a)  who  could  not  recover  compensation  for  its  breach  ;    '^^"^f- 

Illustration  to  clause  (a) — 

A,  in  the  character  of  agent  for  B,  enters  into  an  agreement  with  C  to  buy 
C's  house.  A  is  in  reality  acting  not  as  agent  for  B,  but  on  his  own  account. 
A  cannot  enforce  specific  performance  of  this  contract. 

could  not — there  is  a  legal  bar  to  the  recovery,  or  it  is 
inequitable  that  the  plaintiff  should  be  allowed  to  recover.  E.g., 
the  plaintiff  may  be  guilty  of  fraud  on  the  defendant,  MaPherson 
v.  Watt  [1878]  3  A.  C,  254,  or  on  the  public,  Post  v.  Marsh 


Personal 
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[188i]  16  Oh.  D.,  406.     CoUett  paraphrases  could  as  '  ought,'  S. 
E.,  5th.  ed.,  225. 

compensation  for  breach — I.  C.  A.,  s.  73. 

Ill — 1.  C.  A.,  s.  236  ;  Philips  v.  Bucks  [1683]  I  Vern.,  227. 

Qi)  who  has  becpme  incapable  o£  performing,  or  viola- 
tes, any  essential  term  of  the  contract  that  on  his  part  re- 
mains to  be  performed  ; 

Illusttations  to  clause  (b) — 

(i)  A  contracts  to  sell  B  a  house  and  to  become  tenant  thereof  for  a  terra 
of  fourteen  years  from  the  date  of  the  sale,  at  a  specified  yearly  rent.  A  be- 
comes insolvent.  Neither  he  nor  his  assignee  can  enforce  specific  performance 
of  the  contract. 

(ii)  A  contracts  to  sell  B  a  house  and  garden  in  which  there  are  ornamen- 
tal trees,  a  material  element  in  the  value  of  the  property  as  a  residence.  A, 
without  B's  consent,  fells  the  trees.  A  cannot  enforce  specific  performance 
of  the  contract. 

(iii)  A,  holding  land  under  a  contract  with  B  for  a  lease,  commits  waste, 
or  treats  the  land  in  an  unhnsbandlike  manner.  A  cannot  enforce  specific  per- 
formance of  the  contract. 

(iv)  A  contracts  to  let,  and  B  contracts  to  take,  an  unfinished  house,  B 
contracting  to  finish  the  house  and  the  lease  to  contain  covenants  on  the  part 
of  A  to  keep  the  house  in  repair.  B  finishes  the  house  in  a  very  defective 
manner  :  he  cannot  enforce  the  contract  specifically,  though  A  and  B  may  sue 
each  other  for  compensation  for  breach  of  it. 

incapable  of  pepfopming — Incapacity  may  be  men- 
tal, physical  or  legal,  ante,  407. 

violates  —  "  Acts  in  fraud  or  contravention  of  the  contract, 
or  at  variance  with  it,  or  tending  to  its  rescission  and  the  sub- 
version of  the  relation  established  by  it,  "  Fry,  s.  957.  Srikfi- 
shan  V.  P.  N.  Bank  [1913]  18  I.  C,  911.  A  subsequent  mort- 
gage by  a  vendor  of  immoveable  property  does  not  disentitle 
him  to  specific  performance,  if  he  is  able  and  willing  to  give  a 
title  free  from  incumbrances,  Meghraj  v.  Chunilal  [1905]  1  N. 
L.  R.,  190. 

essential  term — Of,  ss.  14-15,  ante.  Small  breaches 
of  good  faith  do  not  bar  specific  relief,  but  may  affect  the  costs. 
Fry,  s.  981.  As  to  a  condition  precedent,  see  ante,  268.  A 
substantial  performance  of  the  covenants  of  a  lease  is  a  condition 
precedent  to  the  exercise  of  the  right  of  renewal,  Bastin  v.  Bid- 
well  [1881]  18  Ch.  D.,  238,  and  a  notice  before  expiry  of  term 
may  also  be  essential,  Nicholson  v.  Smith  [1883]  22  Ch.  D.,  640. 
In  a  contract  for  sale  of  land,  delay  in  payment  of  the  purchase- 
money  beyond  the  time  fixed  by  the  purchaser,  who  had  wrongly 
*  insisted  on  an  absolute  warranty  of  title,  was  held  to  have  disen- 
titled him  to  specific  performance,  Bindeshn  v.  Jairam  [1887] 
9  All.  705,  P.  C.  Cf.  Fakir  v.  Ahdulla  [1887]  12  Bom.,  658 
and  Janardanv.  Bhairab  [1915]  30  I.  C,  365.  Where  the  vendor 
contracted  to  sell  an  estate  not  in  his  possession,  in  consideration 
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of  advances  to  enable  him  to  sue  for  its  recovery,  which 
the  purchaser  failed  to  make,  the  latter's  suit  for  specific  per- 
formance and  delivery  of  the  recovered  estate  on  tendering  the 
balance  of  the  purchase-money,  was  dismissed,  Prahlad  v.  Budhu 
[1869]  2  B.  L.  Ro  111,  P.  C.  As  to  when  time  is  of  the  essence 
of  the  contract,  see  ante,  269-74.  Jamshed  v.  Burjorji  [1916] 
30  M.  L.  J.,  186  P.  C. 

remains  to  be  pepfopmed— The  default  may  be  in 
respect  of  acts  which  ought  to  have  been  performed  in  the  past 
or  which  have  to  be  performed  in  future,  Oollett,  5th,  ed.,  226.  In 
a  suit  for  specific  performance  of  a  contract  to  sell,  the  plaintiff, 
if  he  has  not  previously  tendered  the  money  to  the  defendant,  is 
bound  to  pay  it  into  Court,  Mahadoo  v.  Hubeebool  [1871]  15  W. 
R.,  44.  Of.  ante,  414. 

111.  (i)—Lord  V.  Stephens  [1835]  1  Y.  &  C,  Ex.,  228,  41  R. 
R.,  249.  Ante,  371, 

111.  iu)—Magennis  v.  Fallon  [1829]  2  Molloy,  561  ;  ante, 
368. 

111.  (ill)— Fry,  s.  959  ;  ante,  368.  This  and  ill.(ii)  refer 
to  acts  destructive  of  the  purpose  of  the  contract  committed  by 
either  party. 

111.  {iv)—Tildesley  v.  Glarkson  [1862]  30  Beav.,  419  ; 
Lamare  v.  Dixon  [1873]  6  H.  L.,  423. 

(c)  who  has  already  chosen  his  remedy  and  obtained  sa- 
tisfaction for  the  alleged  breach  of  contract ;  or 

Illustration  to  clause  (c) — 

A  contracts  to  let,  and  B  contracts  to  take,  a  house  for  a  specified  term  at, 
a  specified  rent.  B  refuses  to  perform  the  contract.  A  thereupon  sues  for- 
and  obtains,  compensation  for  the  toreach.  A  cannot  obtain  specific  per- 
formance of  the  contract. 

Principal — Nemo  debet  bis  vexari  pro  una  et  eadem  causa. 
Ante,  407-8. . 

remedy— s.  19,  ante.    I.  C.  A.,  s.  73. 

obtained  satisfaction — A  decree  for  damages,  even 
if  unexecuted,  will  bar  a  subsequent  suit  fbr  specific  per- 
formance, for  the  decree-holder  should  execute  his  decree. 

Ill — Sainter  v.  Ferguson  [1849]  1  Mac.  &  G.,  286. 

(rf)  who  previously  to  the  contract,  had  notice  that  a 
settlement  of  the  subject-matter  thereof  (though  not  founded 
on  any  valuable  consideration)  had  been  made  and  was  then 
in  force. 

Scope — Passive  protection  afforded  to  executed  voluntary 
settlements  as  against  transferee  with  notice.  Cf.  s.  54,  ill.(^)  ; 
also  s.  25  (c),  post.     As  to  active  enforcement  of  settlements  in 
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Contracts  to 
sell   proper- 
ty by  one 
who  has  no 
title,  or  who 
is  a  volun- 
tary settlor. 


favour  of  beneficiaries,  wliether  volunteers  or  not,  the  Act  is 
silent.  Ante,  384.  The  English  rule  has  been  stated  to  be  that 
a  contract  to  sell  a  settled  estate  to  a  person,  with  full  notice  of 
the  voluntary  settlement,  will  be  enforced  at  the  suit  of  the 
purchaser,  Sugden,  V.  &  P.,  714.  Here  we  have  a  more  equit- 
able rule.     Ante,  App.  B. 

notice— Of.  definition,  T.  P.  A.,  s.  3, 

settlement — defined,  s.  3  ante.  As  to  voluntary  settle- 
ments see  ante,  383-4. 

valuable — i.e.,  money  or  money's  worth,  or  marriage,  1 
Story,  Eq.,  s.  354. 

eonsidepation— -defined,  I.  C.  A.,  s.  2  (d). 

had  been  made — i.e.,  the  settlement  is  executed,  not 
executory,  ante,  384. 

In  fopee — i.e.,  valid  and  subsisting,  though  the  beneficiar- 
ies may  not  then  be  in  actual  enjoyment  of  the  benefits,  Collett, 
5th,  ed.  227. 

25.0  A  contract,  for  the  sale  or  letting  o£  property, 
whether  moveable  or  immoveable,  cannot  be  specifically 
enforced  in  favour  of  a  vendor  or  lessor— 

(a)  who   knowing   himself  not  to  have  any  title  to  the 


property, 


has  .contracted  to  sell  or  let  the  same 

Illustration. 


(a)  A,  without  C*s  authority,  contracts  to  sell  to  B  an  estate  which  A 
knows  to  belong  to  C.  A  cannot  enforce  specific  performance  of  this  contract, 
even  though  C  is  willing  to  confirm  it. 

Scope — As  distinguished  from  .s.  18  ante,  s.  25  deals  with  cases 
of  vendors  or  lessors,  who  by  reason  of  their  personal  default, 
have  no  title  at  all  to  the  property  conveyed,  and  come  into 
Court  as  plaintiffs.  In  cases  dealt  with  by  s.  18,  the  purchaser 
or  lessee  is  the  plaintiff  and  the  defendant  has  or  had  an 
imperfect  title,  capable  of  subsequent  rectification;  Where  the 
imperfection  is  not  capable  of  rectification,  ss.  14  and  15,  supra, 
may  be  in  point.  Ante,  358.  Stokes  thinks  the  intention  of 
the  legislature  was  to  lay  down  a  rule  in  accordance  with  the 
view  apparently  held  by  Knight  Bruce,  V.  C,  in  Adams  v. 
Broke  [1842]  1  Y.  &  C,  Ch.,  627,  630,  and  subsequent  ■  acquisi- 
tion of  title,  will  not  entitle  the  vendor  to  enforce  specific  per- 
formance, even  though  the  time  fixed  for  completion  has  not 
passed,  1  A.-I.  Codes,  967.  But  query ;  see  ante,  359  :  Collett, 
5th.  ed.   229  ;  4  Pomeroy,  Eq.  J.,  2772  n. 

sale— defined,  I.  C.  A.,  s.  77. 

property,    moveable    op    immoveable— defined. 

General  Clauses  Act  (X  of  1897),  s.  3. 
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any  title  -  In  himself  or  in  those  whom  he  has  a  legal  or 
equitable  right  to  require  to  join  in  the  conveyance,  Fry,  s.  878. 
The  purchaser  may  have  damages  for  loss  of  bargain  or  dis- 
possession, Amavoollah  v.  Mahomed  [1874]  22  W.  R.,  442  ; 
Qajapathi  v.  Alagia  [1885]  9  Mad.  89. 

111.  {a)— Noel  V.  Horj  [1820],  cited  in  Sugden,  V.  &  P., 
217  ;  ante,  359. 

(6)  who,  though  he  entered  into  the  contract  believing 
that  he  had  a  good  title  to  the  property,  cannot,  at  the  time 
fixed  by  the  parties,  or  by  the  Court  for  the  completion  of 
the  sale  or  letting,  give  the  purchaser  or  lessee  a  title  fre^ 
from  reasonable  doubt  ; 

Illustrations. 

(b)  A  bequeaths  his  land  to  trustees,  declaring  that  they  may  sell  it  with 
the  consent  in  writing  of  B.  B  gives  a  general  prospective  assent  in  writing 
to  any  sale  which  the  trustees  may  make.  'J'he  trustees  then  enter  into  a 
contract  with  C  to  sell  him  the  land.  C  refuses  to  carrj'  out  the  contract. 
The  trustees  cannot  specifleally  enforce  this  contract,  as,  in  the  absenoe.of 
B's  consent  to  the  particular  sale  to  C,  the  title  which  they  can  give  0  is,  as 
the  law  stands,  not  free  from  reasonable  doubt. 

(c)  A,  being  in  possession  of  certain  land,  contracts  to  sell  it  to  Z.  On 
enquiry  it  turns  out  that  A  claims  the  land  as  heir  of  B,  who  left  the  country 
several  years  before,  and  is  generally  believed  to  be  dead,  but  of  whose  death 
there  is  no  sufficient  proof.  A  cannot  compel  Z  specifically  to  perform  the 
contract. 

Scope — 01.(6)  differs  from  cl.(a),  in  so  far  that,  in  cases 
under  the  latter,  the  plaintiff  hnoics  that  he  has  no  title ;  and,  in 
cases  under  the  former,  he  believes  that  he  has  a  good  title,  but 
cannot  make  it  out.     Ante,  359-69. 

Fpee  fpom  peasonable  doubt— i.e.,  a  marketable 
holding  title,  good  in  a  business  man's  point  of  view,  though 
possibly  bad  in  a  technical  conveyancing  point  of  view.  Be  Scott 
&,  Alvares'  Contract  [1895]  2  Ch  ,  603,  613.  Ante,  359-60.  In 
the  absence  of  a  contract  providing  that  the  plaintiff  should 
show  only  such  title  as  he  could  give,  or  some  other  special 
contract  as  to  title,  the  contract  cannot  be  specifically  enforced 
in  his  favour,  unless  he  can  show  a  good  title,  Mahomed  v. 
Musaji  [1891]  15  Bom.,  657.  The  question  whether  there  is 
room  for  reasonable  doubt,  must  be  determined  with  reference 
to  the  facts  of  each  individual  case  as  they  exist  at  the  time 
when  the  suit  is  brought,  Ahmedbhoy  v.  Petit  [1909]  11  Bom. 
L.  R.,  545,  565.  .  See  Fry,  ss.  890-1,  for  titles  which  have  been 
held  to  be  doubtful  or  otherwise,  in  England.  As  to  what,  a 
plaintiff  must  prove  to  establish  a  "marketale'  title  Treacher  &  Co., 
V.  Mohamad  Ali  [1910]  12  Ban.  L.  R.  597. 

UUb)—Syhes  y.  Sheard  [1863]  2  DeG.  J.  &  S.,  6 ; 
MulUngs  v.   Trindar  [1870]  10  Eq.,  449.     But  see  Jeffreys  v. 
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Marshall  [1870]  23  L.  T.,  548.   Ante..  368.    Here  the  doubt  is  as 
to  a  question  pi  law. 

Ill.(c) — Ante,  362.  Here  the  doubt  is  as  to  a  question 
of  fact. 

(e)  who,  previous  to  entering  into  the  contract,  has  made 
a  settlement  (though  not  founded  on  any  valuable  considera- 
tion) of  the  subject-mater  of  the  contract. 

Illustration, 

(d)  A,  out  of  natural  love  and  affection,  makes  a  settlement  of  certain 
property  on  his  brothers  and  their  issue,  and  afterwards  enters  into  a 
contract  to  sell  the  property  to  a  stranger.  A  cannot  enforce  specific 
performance  of  this  contract  so  as  to  override  the  settlement  and  thus 
prejudice  the  interests  of  the  persons  claiming  under  it. 

Scope — Passive  enforcement  of  a  voluntary  settlement 
against  settlor,  ante,  384.  "  The  Court  will  not  allow  a 
voluntary  settlor  to  force  on  an  unwilling  purchaser  a  title 
depending  on  the  invalidity  of  the  settlement"  Fry,  s.  890.  Cf. 
s.  24  (d),  ante. 

Ill — Johnson  v.  Legard  [1822]  T.  R.,  281,  294  ;  Peter  v. 
TsUeolls  [1871]  11  Eq,,  391  (defendant  willing  purchaser). 

(/)  For     whovi    Contracts  cannot   be  specifically  enforced, 
except  with  a  Variation. 

Non-enforce-  26.     Where  a  plaintiff   seeks  specific   performance  of  a 

ment,  except  contract  in  writing,  to  which  the  defendant  sets  up  a  varia- 
tion, tion,  the  plaintiff   cannot   obtain  the   performance   sought, 

except  with  the  variation   so    set  up^  in  the  following  cases 

(namely) : 

Scope — Case  of  defendant  resisting  specific  performance  of 
a  contract  in  writing  partially  (S.  28  post  deals  with  the  cases 
where  he  resists  specific  performance  as  a  whole).  Rectification  of 
a  contract  by  way  of  defence ;  Ch.  Ill,  post,  deals  with  rectifica- 
tion actively  by  a  plaintiff.  The  defendant  may  prove  by 
evidence,  parol  or  otherwise,  that  something  has  to  be  added  to 
or  altered  in  the  written  contract,  and  then,  if  the  plaintiff 
seeks  specific  performance,  the  latter  has  to  submit  to  the 
variation,_2Dart,V.  &P.,  Ch.  XVII,  (5).  In  els.  (a)  and  (6),  the 
matter  objected  to  by  the  defendant  is  embodied  in  the  docu- 
ment itself;  in  the  other  clauses,  the  matter  of  defence  is 
extrinsic  to  the  document.  Ante,  244-8,  344-6.  See  s.  34  post 
for  specific  performance  after  rectification. 

plaintiff  seeks  specific  pepfopmance -If  the 
plaintiff  seeks  some  other  remedy,  e.g.,  damages,  no  question  of 
variation  need  arise.  S.  4  (b),  ante.  But  if  he  elects  to  sue  for 
damages,  he  cannot  seek  this  remedy  in  a  subsequent  suit,  but 
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must  ask  specific  performance  in  the  alternative  in  the  suit  for 
damages.  See.  ss.l9  and  29.  Ante,  427.  Cf.  Oanesh  v.  Mohesh 
[1909]  13  C.  W.  N.,  669  (mesne  profits  cannot  be  subsequently 
claimed). 

a  eontpaet — i.e.,  a  real  and  complete  contract.  "The 
section  assumes  that  the  parties  are  agreed  as  to  the  existence 
of  the  contract,  but  not  agreed  as  to  specific  terms.... There  is  no 
provision  of  law  vyhich  entitles  the  plaintiff  to  claim  a  variation 
in  the  terms  of  his  contract  when  he  finds  that  the  contract 
itself  cannot  be  carried  out,"  "Naram  v.  Aukhoy  [1885]  12  Cal., 
152,  155. 

in  writing; — either  by  the  agreement  of  the  parties  or 
or  under  some  statutory  requirement. 

sets  up — and  may  prove  by  parol  evidence,  I.  Ev.  Act, 
s.  92,  prov.  1  ;  ante,  248-1.  Cf.  Ambica  v.  Galstaun  [1909]  13 
C.  W.  N.,  326. 

Variation. — Roivioni  v.  Mathura  [1912]  39  Cal.,  1016 
(lessee's  land  by  mutual  mistake  included  in  a  lease). 

(a)  where,  by  fraud  or  mistake  of  fact,  the  contract  of 
which  performance  is  sought,  is  in  terms  different  from  that 
which  the  defendant  supposed  it  to  be  when  he  entered  into 
it; 

Illustration, 

(a)  A,  B  and  C  sign  a  writing  by  which  they  purport  to  contract  each  to 
enter  into  a  bond  to  D  for  Rs.  1,000.  In  a  suit  by  D  to  make  A,  B  and  C 
separately  liable  each  to  the  extent  of  Rs.  1,000,  they  prove  that  the  word 
"  each  "  was  inserted  by  mistake  ;  that  the  intention  was  that  they  should 
give  s  joint  bond  for  Rs.  1,000,  D  can  obtain  the  performance  sought  only 
with  the  variation  thus  set  up. 

Scope — Difference  in  terms  between  the  actual  agreement 
and  the  written  contract,  ante,  246. 

fpaud — Defined,  I.  C.  A.,  s.  17.  Qy.  if  innocent  misrepre- 
sentation (I.  C.  A.,  s.  18)  is  included,  Collett  thinks  it  is,  S.  B., 
5th,  ed.  237. 

mistake  of  fact— I.  C.  A.,  ss.  20,  22. 

in  terms  diffepent — The  defendant  is  ignorant  of  the 
addition,  alteration,  omission  or  variation  made  in  the  terms  of 
the  contract  by  the  plaintiff,  and  this  ignorance  may  be  due  to 
the  plaintiff's  conduct,  vis.,  fraud,  or  to  himself  alone. 

llL{a)— Gordon  v.  Hertford  [1817]  2  Madd.,  106.  Ante, 
244. 

(b)  where  by  fraud,  mistake  of  fact,  or  surprise,  the 
defendant  entered  into  the  contract  under  a  reasonable  mis- 
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apprehension  as  to    its   effect   as   between    himself   and  the 
plaintiff  ; 

Illustration. 

(b)  A  sues  B  to  compel  specific  performance  of  a  contract  in  writing  to 
buy  a  dwelling-house.  B  proves  that  he  assumed  that  the  contract  Included 
an  adjoining  yard,  and  the  contract  was  so  framed  as  to  leave  it  doubtful 
whether  the  yard  was  so  included  or  not.  The  Court  will  refuse  to  enforce 
the  contract,  except  with  the  variation  set  up  by  B. 

iScope — Under  cl.  (a)  the  error  is  one  of  fact,  as  to  the  terms 
of  the  document,  and  may  be  due  to  fraud  or  mistake  ;  under 
cl.  (6)  the  error  may  be  one  of  law,  as  to  the  effect  of  the  docu- 
ment, and  it  may  be  due  to  fraud,  mistake  or  surprise,  and  must 
be  of  a  reasonable  character.  Under  cl.ih)  there  is  no  difference 
about  the  terms,  but  they  are  ambiguous  and  the  defendant  has 
misunderstood  them.     Ante,  346,  345. 

surprise — Is  nothing  else  than  the  want  of  mature 
deliberation.  Pollock,  Gon.,  634  ;  ante,  342-3  ;  1  Story,  Eq., 
s.  25172.  Fry,  s.  752.  An  innocent  misrepresentation  may  ako 
lead  to  surpi'ise,  and  make  the  defendant's  consent  a  delusion, 
1  Story,  Eq.,  222,  251.  The  word  is  now  very  seldom  used,  and 
Pollock  takes  its  use  here  to  be  no  more  than  a  piece  of  abund- 
ant caution,  F.  M.  M.,  74.  "  The  surprise  must  have  been 
induced  by  some  faulty  conduct  of  the  plaintiff  not  amounting 
to  actual  fraud,"  1  Stokes,  A.-I.  Codes,  968. 

reasonable — Not  arbitrary  or  trivial,  but  such  as  a  man 
of  ordinary  capacity,  using  ordinary  caution,  might  in  the 
circumstances  have  fallen  into.  Higginson  v.  Clowes  [1808]  15 
Ves.,  516.  This  limitation  does  not  occur  in  (a)  ;  the  reason- 
ableness or  otherwise  of  the  blunder  is  therefore  of  value 
only  as  evidence  of  the  fact  of  the  blunder,  Collett,  5th,  ed.  237. 
Ante,  342.  Every  misapprehension  does  not  vitiate  a  document. 
Fry,  s.  765. 

misapprehension — For  the  ambiguity  either  party  may 
be  responsible. 

Ill.(a)— Moxey  v.  Bigwood,  [1862]  8  Jur.,  N.  S.,  803. 

(c)  where  the  defendant,  knowing  the  terms  of  the 
contract  and  understanding  its  effect,  has  entered  into  it. 
relying  upon  some  misrepresentation  by  the  plaintiff,  or 
upon  some  stipulation  on  the  plaintiff's  part,  which  adds  to 
the  contract,  but  which  he  refuses  to  fulfil  ; 

Illustration. 

(c)  A  contracts  in  writing  to  let  to  B  a  wharf,  together  with  a  strip  of  A's 
land  delineated  in  a  map.  Before  signing  the  contract,  B  proposed  orally  that 
he  should  be  at  liberty  to  substitute  for  the  strip  mentioned  in  the  contract 
another  strip  of  A's  land  of  the  same  dimensions,  and  to  this  A  expressly 
assented.  B  then  signed  the  written  contract.  A.  cannot  obtain  specific  per- 
formance of  the  written  contract,  except  with  the  variation  set  up  by  B.  , 
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Scope — The  matter  relied  upon  bj'-  the  defendant  is  outside 
the  written  contract,  but  is  a  parol  addition  contemporaneous 
with  it.  Ante,  247  ;  Pollock,  F.  M.  M.,  127-8.  Semhle  that  the 
doctrine  of  Irnham  v.  Child  [1781]  1  Bro.  Ch.,  92  (see  Sugden, 
V.  &  P.,  173  ;  1  Story,  Eq.,  s.  113),  that  where  parties  omit,  any 
provision  from  a  deed,  upon  the  supposition  of  its  being  illegal 
and  trust  to  each  other's  honour,  they  must  rely  upon  that  and 
cannot  require  the  defect  to  be  supplied  by  oral  evidence,  has 
been  modified  by  this  clause.     CoUett,  5th,  ed.,  239-40. 

mispeppesentation— I.  C.  A.,  s.  18;  does  not  here 
exclude  fraud,  which  generally  is  misrepresentation  made  with 
intent  to  deceive,  either  actual  or  presumed.     Collett,  238. 

relying  upon — It  is  this  reliance  upon  the  plaintiff's 
statement  or  promise  which  creates  an  equity  in  favour  of  the 
defendant. 

Stipulation — Where  property  was  sold  under  "  certain 
conditions  as  agreed  upon,"  the  defendant  was  permitted  to 
prove  by  oral  evidence,  contemporaneous  parol  agreement 
adding  to  the  terms  of  the  written  agreement.  Cutis  v.  Broicn, 
[1880]  6  Cal.  328. 

in.( c)—Glar1ie  v.  Ordrit,  [1807]  14  Ves.,  519. 

(d)  where  the  object  of  the  parties  was  to  produce  a 
certain  legal  result,  which  the  contract  as  framed  is  not 
calculated  to  produce  ; 

Illustration. 

(d)  A  and  B  enter  into  negotiations  for  the  purpose  of  securing  land  to 
B  for  his  life,  with  remainder  to  his  issue.  They  execute  a  contract,  the  terms 
of  which  are  found  to  confer  an  ahsolute  ownership  on  B.  The  contract  so 
framed  cannot  be  specifically  enforced. 

Scope — Case  where  neither  party  is  to  blame  ;  both  were 
agreed  as  to  their  object,  viz.,  some  legal  result ;  but  by  reason 
of  error  in  drafting,  they  are  both  balked  of  their  purpose  ; 
ante,  346.  The  error  may  be  either  of  fact  or  law  ;  but  where 
the.  parties  have  agreed  upon  the  law,  there  can  be  no  relief, 
I.  C.  A.,  s.  21,  ill.(i) ;  ante,  339-40.  Cf.  Croome  v.  Lediard  [1834] 
2  My.  &  K.,  251  ;  Sugden,  V.  &  P  161-3. 

as  fpamed—  Difference  between  the  real  agreement  and 
its  expression  in  writing,  excludes  consent  to  the  contract  as  so 
expressed,  and  the  Court  will  enforce  only  what  the  parties 
have  actually  agreed  to. 

nh{d)—Gi.  s.  31,  infra.  Consider  I.  Ev.  A.,  ss.  91,  92. 
Ante,  346-7. 

(e)  where  the  parties  have,  subsequently  to  the  execu- 
tion o£  the  contract,  contracted  to  vary  it. 
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Relief 
against 
parties  and 
persons 
claiming 
under  them 
by  subse- 
quent title. 


llliiatration; 

(e)  A  contracts  in  writing  to  let  a  house  to  B,  for  a  certain  term,  at  the 
rent  of  Rs.'  100  per  month,  putting  it  first  into  tenantable  repair.  The  house 
turns  out  to  be  not  worth  repairing,  so,  with  B's  consent,  A  pulls  it  down  and 
erects  a  new  house  in  its  place,  B  contracting  orally  to  pay  rent  at  Rs.  120 
per  mensem.  B  then  sues  to  enforce  specific  performance  of  the  contract  in 
writing.  He  cannot  enforce  it  except  with  the  variations  made  by  the  subse- 
quent oral  contract. 

Scope — Case  of  addition  or  alteration  subsequent  to  the 
written  contract,  which  does  not  amount  to  an  abandonment  of 
it.  I.  C.  A.,  s.  62.  The  variation  may  be  by  parol,  and  need 
not  have  been  induced  by  fraud,  misrepresentation  or  mistake. 
Ante,  266-7. 

contpacted — Entered  into  an  agreement  for  considera- 
tion enforceable  at  law,  I.  0.  A.,  s.  2  (e),  (h). 

vary,  not  to  substitute  another  contract,  Moore  v.  Mar- 
rahle  [1866]  1  Oh.,  217. 

Ilh{e)— Clarke  v.  Moore,  [1844]  1  Jon.  &  L.,  723,  58 
R.  R.,  368 ;     Eamiah  v.  Amhalam  [1915]  29  I.  0.  449. 

ig)  Against  whom  Gontracts  may  he  specifieally  enforced. 

27.  Except  as  otherwise  provided  by  this  Chapter, 
specific  performance  of  a  contract  may  be  enforced  against — 

Scope — S.  27  indicates  the  parties  who  may  be  impleaded 
as  defendants  to  a  suit  for  specific  performance. 

Similar  Law— 'New  York  Civil  Code,  s.  1898 ;  2  Dart, 
V.  &  P.,  1030,  sqq. 

contpact,  executory,  e.g.,  an  agreement  to  sell  and  not  an 
actual  sale,  Ahbar  v.  Prem  Singh  [1885]  P.  R.  No.  2.  Ante, 
21,382. 

(a)  either  party  thereto  ; 

Scope — This  clause  enounces  the  general  rule  that  a  stranger 
to  a  contract  is  not  a  proper  defendant  to  a  suit  to  enforce  it, 
Fry,  s.  205  ;  the  remaining  clauses  give  the  exceptions  to  this 
rule. 

papty  —  The  liability  of  a  Hindu  son  to  fulfil  the  obliga- 
tions of  his  father  and  his  contract  may  be  determined, 
Tiruvenhatachariar  v.  VenaJtatachariar  [1914]  26  M.  L.  J.  218. 
Kosuri  v.  Ivalury  [1902]  26  Mad.,  74  (decree  made  against 
member  of  Hindu  joint  family  who  had  made  the  contract) ; 
Srinivasa  v.  Sivaram'a  [1908]  32  Mad.,  320  ;  Ponaha  v.  Vadamadi 
[1910]  33  Mad.,  359  ;  Kedar  v.  Manu  [1911]  16  C.  W.  N.  247. 
Distinguish  Alagappa  v.  Sivaramasundara  [1895]  19  Mad.,  211 
(decree  against  minor  member  of  joint  family,  though  not  party, 
to  the  agreement  for  partition  sought  to  be,  enforced).  A  minor 
may  be  sued  by  his  guardian,  when  contract   made  by  the  latter 
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for  a  necessary  and  beneficial  purpose,  Krishnasami  V.  Sundarap- 
•payyar  [1894]  18  Mad.,  415 ;  Khairunnessa  v.  Lohenath 
[1899]  27  Cal.,  276  ;  ante,  200,  408k.  Of.  Krishna  v.  Shamanna 
[1912]  23  M.  L  J.  R.,  610.  In  Janki  v.  Yahia  [1912]  16  C.  L.  J., 
119,  a  contract  for  sale  was  not  enforced  against  a  parda  lady, 
where  her  assent  to  all  its  terms  was  not  proved  nor  the  authority 
of  her  husband  (the  actual  executant)  to  bind  her.  Where  con- 
tract was  made  on  behalf  of  a  disabled  person,  specific  perform- 
ance could  be  decreed  against  him  after  removal  of  disability, 
Gregson  v.  Udoy  [1889]  17  Cal.,  223,  P.  C.  Suit  against  stranger 
improper,  Luckumsey  v.  Fazulla  [1880]  5  Bom.,  177  ;  Mokund  v. 
C/zofay  [1884]  10  Cal,  1061. 

(p)  any  other  person  claiming  under  him  by  title  arising 
subsequently  to  the  contract,  except  a  transferee  for  value  who 
has  paid  his  money  in  good  faith  and  without  notice  of  the 
original  contract ; 

Illustrations  to  clause  (b)— 

(i)  A  contracts  to  convey  certain  land  to  B  by  a  particular  day.  A  dies 
intestate  before  that  day,  without  having  conveyed  the  land.  B  may  compel 
A's  heir  or  other  representative  in  interest  to  perform  the  contract 
specifically. 

(ii)  A  contracts  to  sell  certain  land  to  B  for  Rs.  6,000.  A  afterwards 
conveys  the  land  for  Rs.  6,000  to  C,  who  has  notice  of  the  original  contract. 
B  may  enforce  specific  performance  of  the  contract  as  against  C. 

(iii)  A  contracts  to  sell  land  to  B  for  Rs.  5,000.  B  takes  possession  of  the 
liand.  Afterwards  A  sells  it  to  0  for  Rs.  6,000.  0  makes  no  inquiry  of  B 
relating  to  his  interest  in  the  land.  B's  possession  is  sufficient  to  affect  C 
with  notice  of  his  interest,  and  he  inay  enforce  specific  performance  of  the 
contract  against  C. 

(iv)  A  contracts,  in  consideration  of  Rs.  1,000,  to  bequeath  certain  of  his 
lands,  to  B.  Immediately  after  the  contract  A  dies  intestate,  and  C  takes  out 
administration  to  his  estate.  B  may  enforce  specific  performance  of  the 
contract  against  O. 

(v)  A  contracts  to  sell  certain  land  to  B.  Before  the  completion  of  the 
contract,  A  becomes  a  lunatic  and  C  is  appointed  his  committee.  B  may 
specifically  enforce  the  contract  against  C. 

Saope — The  first  exception  contemplates  representatives 
who  are  legally  or  equitably  bound  by  the  contract.  Ante, 
408.  Ghota  V.  Puma  [1914]  21  C.  L.  J.,  144,  152  (heir  of 
transferor  bound  under  s.  18,  ante.) 

PrmcipZe- -Equity  regards  as  done  what  is  agreed  to  be  and 
ought  to  be  done.     Be  Anstis  [1886]  31  Ch.  D.,  596. 

title,  may  be  I  under  compromise  decree,  Fateh  v.  Narsingh 
[1913]  16  I.  C.,988. 

arising^  subsequently  to  the  eontpaet— and  there- 
fore subject  to  the  promisor's  pre-existing  contractual  obligation, 
which  can  be  displaced  only  by  a  hond  fide  purchaser  for  value 
without  notice,   Kannan  v.  Krishnan  [1890]  13  Mad.,  324,  329. 
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Of.  1  L.  B.  R.,  252,  253.  Thakur  v.  Seetla  [1914]  12  A.  L.  J. 
R  ,  52.  If  property  is  subject  of  lis  pendens,  transferee  will  be 
bound  by  decree,  Mati  v.  Preo  [1908]  13  C.  W.  N.,  226.  The 
transferor  may  be  estopped  from  making  tbe  subsequent  transfer, 
Hari  v.  Ea7n  [1912]  14  I.  C,  28. 

without  notice— It  lies  upon  tlie  party  seeking  to  defeat 
a  prior  contract  to  adduce  prima  faeie  evidence  that  he  is  bond 
fide  transferee  for  value  without  notice,  Hira  v.  'Narain  [1896] 
10  C.  P.  L.  R.,  107,  111  ;  Oopal  v.  Ganpat  [1900]  13  C.  P.  L,  R., 
172;  Thiruvenkata  \.  Venkatachariar  [1914]  26  M.  L.  J.  R., 
218.     Himatlal  v.  Vasudeo  [1912]  36  Bom.  446. 

notiee— defined,  T.  P.  A.,  s.  3  ;  Baeuram  v.  Madhah  [1913] 
40  Cal.  565  (constructive  notice).  See  also  I.  C  A.,  s.  229 
(notice  to  agents) ;  Bampal  v.  Balbhaddar  [1902]  25  All.  1,  P.  C. 
A  bona  fide  contract,  whether  oral  or  written,  will  prevail  against 
a  subsequent  registered  conveyance,  under  which  possession  has 
been  obtained  if  the  transferee  had  notice  of  the  prior  contract, 
Ghunder  v.  Krishna  [1884]  10  Cal.,  710 ;  Nemai  v.  Kokil  [1880] 
6  Cal.,  534  ;  Waman  v.  Dhondiba  [1879]  4  Bom.,  126  ;  Oafur  v. 
Bhikaji  [1901]  2Q  Bom.,  159  ;  Hurnundan  Y.  Jawad  [1899]  27 
Cal.,  468  ;  Himatlal  v.  Vasudeo  [1912]  36  Bom.,  446  (notice  may 
be  before  actual  payment  of  whole  purchase-money,  although 
secvired,  or  actual  execution  of  conveyance,  and  after  contract). 
GL  Kannan  V.  Krishnan,  supra;  Namasivayam  v.  Nellayappa 
[1894]  18  Mad.,  43  ;  Hukan  v.  Nikka  [1908]  P.  R.,  No.  15  ; 
BaldeoY.  Prag  [1913]  11  A.  L.J.  137.  See  also  Indian  Trusts 
Act,  s.  91.  Cf.  also  28  All.  315.  But  notice  to  some  trans- 
ferees, Mitakshara  co-parceners,  who  are  not  entitled  to  represent 
the  others,  is  insufficient,  Janki  v.  Yaliia  [1912]  16  C.  L. 
J.,  119 

OPig^inal  contPact — which  should  not  contain  unen- 
forceable covenants,  Eamehandra  v.  Ramchandra  [1896] 
22  Bom.,  46,  and  should  be  notified  as  an  existing  obligation, 
Eamasami  v.  Chinnan  [1901]  24  Mad.  449.  Where  the  subse- 
quent transferee  had  a  right  of  pre-emption,  notice  of  the  prior 
contract  was  held  not  to  affect  his  position,  2  L.  B.  R.,  108. 

Is  subsequent  transferee  a  necessary  party  f  Yes,  Subra- 
manianY.Perumal  [1895]  18  Mad.,  454.  '^o,  Abdul  v.  Boida, 
[1902]  6  C.W.  N.,  314.  If  he  is  impleaded,  suit  will  not  be 
bad  for  misjoinder  of  parties  and  of  causes  of  action,  Gumani  v. 
Ram  [1878]  1  AH.,  555  ;  and  if  he  is  not  impleaded  in  the  first 
suit  for  specific  performance  against,  say,  the  vendor,  a  subse- 
quent suit  against  him  for  recovery  of  possession  will  not  be 
barred  by  Act  V  of  1908,  s.  11,  or  Sch.  I.  Or.  2,  r.  2,  Gaffur  v. 
Bhikaji,  supra. 

Ills.(i)  and  (io) — are  cases  of  the  death  of   the  contractor  ; 
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(w)  illustrates  a  case   of  his  subsequent   disability  ;    (ii)  and  (in) 
illustrate  notice  on  the  part  of  a  subsequent  transferee. 

Ill.(i) — Fry,  s.  211.  The  heir  may  be  under  disability 
but  that  will  not  prevent  a  decree  for  specific  performance, 
inasmuch  as  the  contract  is  of  his  predecessor  in  title,  unless 
some  question  of  personal  quality  is  involved. 

lU.(ii)~Damels  v.  Davison  [1809]  16  Ves.,  249.  Case 
of  actual  notice,  cf.  s.  3,  ill.(<7),  ante.  As  to  whether  registra- 
tion is  notice,  the  High  Courts  in  India  are  divided  in  opinion, 
the  Allahabad  and  Bombay  Courts  supporting  the  affirmative 
view,  and  the  Calcutta  and  the  Madras  Courts  the  negative 
view;  ante,  4j09.  See  Dehendra  v.  Eamtaran  [1903]  30  Cal., 
599,  607  (Maclean,  C.  J.) ;  Monindra  v.  Troylokho  [1896)  1  C. 
W.  N.,  750  (Jenkins,  J.) 

Ill.(iii) — Case  of  constructive  notice,  cf.  s.  3.  ill.(fe),  ante. 
1  Story,  Eq.,  s.  400.  Doorga  v.  Baney  [1881]  7  Cal.,  199,  defines 
limits  of  doctrine  of  constructive  notice.  Cf.  St.  45  &  46  Vict., 
c.  39,  s.  3  ;  Tie  Cousins  [1886]  31  Ch.  D.,  671.  As  to  possession 
being  notice,  see  Le  Neve  v.  Le  Neve  [1747]  2  Wh.  &  T.,  8th.  ed., 
228  ;  Haheem  v.  Beejoy  [1874]  22  W.  R.,  8  ;  Massim  v.  Sham,  ibid, 
189  ;  Mancharji  v.  Kongseoo  [1869]  6  Bom.  H.  C,  0.  C,  59  ; 
Santaya  v.  Narayan  [1883]  8  Bom.,  182  ;  Ahmedhhoy  v.  Bal- 
krishna  [1894]  19  Bom.,  391  ;  Kondiba  v.  Nana  [1903]  27 
Bom.,  408  ;  Sharfudin  v.  Govind,  ibid,  452 ;  Bhihhi  v.  Udit 
[1903]  25  All.,  366  ;  Nandi  v.  Trimmdkha  [1913]  14  M.  L.  T., 
477. 

Ill.(iv)— Ante,  85.  Prag  Dat  v.  Ghote  Singh  [1906]  9 
0.  C  ,  55.  Cf.  Appa  Rovj  v.  Venkayamma  [1909]  19  M.  L.  J.  R., 
106. 

Ill.(v)— Dart  V.  &  P.,  1030  ;  Ee  Pagani  [1892]  1  Ch., 
236.  Act  XXXIV  of  1858,  s.  20.  As  to  assignee  in  bankruptcy, 
see  ante,  410  ;  Wace,  Banhruptay,  195. 

(c)  any  person  claiming  under  a  title  which,  though  prior 
to  the  contract  and  known  to  the  plaintiff,  might  have  been 
displaced  by  the  defendant ; 

Illustrations  to  clause  (c)— 
(i)  A,  the  tenant  for  life  of  an  estate,  with  remainder  to  B,  in  due  exer- 
cise of  a  power  conferred  by  the  settlement  under  which  he  is  tenant  for  life, 
contracts  to  ^ell  the  estate  to  C,  who  has  notice  of  the  settlement.  Before 
the  sale  is  completed,  A  dies.  C  may  enforce  specific  performance  of  the  con- 
tract against  B. 

(ii)  A  and  B  are  joint  tenants  of  land,  his  undivided  moiety  of  which 
either  may  alien  in  his  lifetime,  but  which,  subject  to  that  right,  devolves  on 
the  survivor.  A  contracts  to  sell  his  moiety  to  C  and  dies.  C  may  enforce 
specific  performance  of  the  contract  against  B. 

■  Scope -Case  whei"e  suit,  is  not  brought  against  the  con- 
tracting party,  but  against    another    whose    title    has  been 
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displaced  by  the  former.  Where  a  title  is  liable  to  be  so  dis- 
placed, it  is  immaterial  that  the  title  is  antecedent  to  the  contract 
and  the  plaintiff  had  notice  of  it.  The  contractual  title  prevails 
over  the  prior  title  ex  lege,  and  the  case  therefore,  strictly- 
speaking,  is  not  of  specific  performance,  Collett,  5th.  ed ,  44. 
Equity  regards  as  doTie  what  is  agreed  to  be  done.  Ante, 
410-lF.     Dart,  &  P.,  1031. 

eontpact  -must  not  be  defective  or  unenforceable  against 
the  original  party,  if  alive.  Williams  v.  Walker  [1882]  9  Q.  B. 
D.,  581. 

displaced — A  person  who  has  a  prior  title  and  gets  in 
the  subsequent  estate  which,  to  his  knowledge,  is  affected  by 
the  contract,  cannot  defeat  specific  performance  on  the  strength 
of  his  elder  title,  Smith  v.  Phillips  [1837]  i  Ke.,  694  ;  Fry,  s. 
243. 

defendant— Slip  for  '  the  other  party  to  the  contract.' 
The  person  actually  impleaded  as  defendant  was  no  party  to 
the  contract.     Ante,  411rz. 

III.  ii-)— Shannon   v.  Bradstreet  [1803]  1  Sch.  &  L.,  52. 

111.  (li)  —Case  of  severance  of  joint  tenancy,  Binton  v. 
Hinton  [1755]  2  Ves.,  Sr,  631,  634  ;  Brown  v.  Raindle  [1796] 
3  Ves.,  257.  Such  cases  may  arise  among  Hindu  joint  families 
in  Bombay  and  Madras  Presidencies,  Mayne,  H.  L.,  ss.  356- 
,62  ;  Trevelyan,  H.  F.  L.,  299. 

{d)  when  a  public  company  has  entered  into  a  contract 
and  subsequently  becomes  amalgamated  with  another  public 
company,  the  new  company,  which  arises  out  of  the 
amalgamation ; 

Scope — Converse  case  to  s.  23  {g),  ante. 

Principle — The  amalgamated  company  is  not  allowed  to 
exercise  powers  acquired  by  means  of  agreements  with  its 
component  companies,  except  upon  the  terms  of  complying 
with  those  agreements,  provided  they  are  such  as  the  amalga- 
mated company  would  itself  have  been  bound  by,  if  it  had 
entered  into  them.  1  Lindley,  Gomp.,  369  ;  Lindsey  v.  0.  N. 
Ry.  Go.  [1853]  10  Hare,  664. 

(e)  when  the  promoters  of  a  public  company  have,  before 
its  incorporation,  entered  into  a  contract,  the  company  : 
provided  that  the  company  has  ratified  and  adopted  the 
contract  and  the  contract  is  warranted  by  the  terms  o£  the 
incorporation. 

Scope— Converse  case  to  s.  23  (h),  ante.  1  Lindley,  Gomp., 
789  ;  Palmer,  Govip.   Law,  249. 
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contract — for  the  working  purposes  of  the  company, 
and  not  for  taking  shares,  Imperial  Ice  Mf.  Co.  v.  Munohershaw 
[1889]  13  Bom.,  415. 

patified  and  adiOpted— Shrewsbury  v.  N.  S.  Ry.  Go. 
[1865]  1  Bq.,  614 ;  Spiller  v.  Paris  S.  Co.  [1878]  7  Ch.  D., 
368.  Mere  acting  on,  or  taking  benefit  of,  pre-incorporation  con- 
tract does  not  bind  company  to  fulfil  its  obligations,  Hardoon 
v.Belilios  [1901]  A.  C.  118 ;  Be  Rotherham  Alum  Co.  [1884] 
25  Oh.  D.,  103;  cf.  Clintons  Claim  [1908]  2  Ch.,  515,  Strictly 
speaking,  there  can  be  no  ratification,  ante,  207,  though  there 
is  nothing  to  prevent  a  transfer  of  the  contract,  Werderman 
V.  S.  G.  d'Eleetrieite,  [1882]  19  Ch.  D.,  246,  or  a  new  contract. 
Re  Empress  Eng.  Co.  [1881]  16  Ch.  D.,  128.  Company  cannot 
be  compelled  to  adopt  promoters'  contract,  Preston  v.  Liverpool 
M.  Ry.  Go.  [1856]  5  H.  L.  C,  605. 

waPPanted,  i.e.,  is  intra  vires ;  ante,  207.  Mann  v. 
Edinburgh  N.  T.  Co.,  [1893]  A.  C,  69. 

(A)  Against  whom  Contracts  cannot  be  speciiically 
enforced. 

28.  Specific  performance  of  a  contract  cannot  be  enforced 
against  a  party  thereto  in  any  of  the  following  cases  : — 

Scope — Avoidance  of  a  contract  by  way  of  defence  ;  Ch. 
IV  post  deals  with  avoidance  at  the  instance  of  the  plaintiff. 
The  defence  here  affects  the  whole  contract,  and  not  only  a 
part,  as  under  s.  26  ante.  The  defence  is  personal  to  the 
defendant  and  is  independent  of  the  nature  of  the  contract. 
It  arises-out  of  faulty  conduct  on  the  part  of  the  plaintiff  in 
cases  within  cls.(a)  and  (6),  though  not  necessarily  in  cases 
within  cl.(c).. 

Note — in  this  section,  with  the  object  evidently  of  leaving 
the  jurisdiction  unfettered,  the  Legislature  has  used  non-tech- 
nical words  and  has  omitted  to  qualify  '  mistake  of  fact '  as  re- 
garding '  a  matter  essential  to  the  agreement '  (as  in  I.  C.  A., 
s.  20),  or  '  misapprehension  '  as  '  reasonable  '  (as  in  s.  26,  ante). 
But  it  is  apprehended  that  the  Court  will  not  deny  relief  on 
trivial  and  unsubstantial  grounds.     Ante,  342-3. 

contpaet -Where  the  alleged  agreement  is  void,  e.g., 
one  made  by  a  minor  or  under  mutual  mistake,  there  can  be 
no  question  of  specific  performance,  ante,  76-7,  199-200. 

(«)  if  the  consideration  to  be  received  by  him  is  so 
grossly  inadequate,  with  reference  to  the  state  of  things 
existing  at  the  date  of  the  contract,  as  to  be  either  by  itself 
or  coupled  vpith  other  circumstances  evidence  of  fraud  or 
of  undue  advantage  taken  by  the  plaintiff  ; 
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Principle — Inadequacy  of  consideration  on  either  side  is 
per  se  no  ground  for  defeating  a  contract  into  which  a  person 
has  willingly  and  wittingly  entered,  although  it  may  amount  to 
great  hardship.  Ante,  317  ;  1  Story,  Eq.,  ss.  245,  251.  It  is 
material  only  as  evidence  of  fraud  or  inequitable  conduct  on  the 
part  of  the  plaintiff,  Pomeroy,  S.  P.,  ss.  193-4 ;  Oitabai  v.  Balaji, 
[1892]  17  Bom.,  232,  234  ;  ante,  318. 

eonsidepation— defined,  I.  C.  A.,  s.  2.  (d) 

grossly  inadequate— as  to  involve  the  conclusion  that 
he  either  did  not  understand  what  he  was  about,  or  was  the 
victim  of  some  imposition,  Admr.-Oen.  of  Bengal  v.  Juggeswar, 
[1877]  3  Oal.,  192,  P.  C.Ante,  319. 

things  existing  at  the  date  of  the  eontraet— 
and  not  subsequent  events,  Ganga  v.  Jagat  [1895]  23  Cal.,  15, 
P.  C,  ante,  318. 

coupled  with  other  eipeumstanees—e.gr.,  of  indebt- 
edness and  ignorance,  Bhimhhat  v.  Yeshwant  [1900]  25  Bom  , 
126  ;  or  concealment  of  material  facts,  Turnbull  v.  Duval  [1902]  6 
C.  W.-N.,  809,  P.  C,  Fry,  s.  440. 

evidence—  Oitabai  v.  Balaji,  supra  ;  Ramchandra  v.  Sun- 
daramurthi  [1893]  4  M.  L.  J.  R.,  9,  12. 

fraud — defined,  I.  C.  A.,  s.  17. 

undue  advantage— Cf.  s.  22  (I),  ante.  Non-technical 
expression  deliberately  used  to  include  coercion  {1.  C.  A.,  s.  15), 
undue  influence  (I.  C.  A.,  s.  16),  and  all  other  acts,  omissions 
and  concealments  which  involve  a  breach  of  legal  or  equitable 
duty,  trust,  or  confidence  justly  reposed,  and  which  are  injurious 
to  another,  or  by  which  an  undue  and  unconscientious  advan- 
tage is  taken  of  another,  1  Story,  Eq.,  s.  187.  Pollock,  F.  M.  M., 
74. 

Burden  of  proof — Undue  advantage  must  be  negatived 
where  position  of  standing  or  temporary  authority  and  control  is 
shown,  I.  0.  A.,  s.  16  (3)  ;  I.  Ev.  A.,  s.  Ill ;  Sitalv.  Parbhu  [1888] 
10  All.,  535 ;  Venkatagiri  v.  Chinna  [1909]  5  M.  L.  T.,  204. 

(b)  i£  his  assent  was  obtained  by  the  misrepresentation 
(^yhether  wilful  or  innocent) ,  concealment,  circumvention  or 
unfair  practices,  of  any  party  to  whom  performance  would 
become  due  under  the  contract,  or  by  any  promise  of  such 
party  which  has  not  been  substantially  fulfilled  ; 

Scope — Case  of  a  contract  otherwise  proper,  but  to  which 
the  defendant  was  induced  to  agree  by  improper  conduct, 
extraneous  to  the  contract,  on  the  part  of  the  plaintiff,  .^nte, 
298,  302,  371-5.  Defence  personal,  not  open  to  an  assignee, 
Smith  V.  Clarke  [1806]  12  Ves.,  477,  484. 
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obtained— The  wrong  complained  of  must  have  been  a 
material,  if  not  the  sole,  inducement  to  the  contract.  Ante,  233-9. 
Of.  T.  C.  A.,  s.  19,  expln.  But  if  a  statement  would  naturally 
act  as  an  inducement,  in  the  absence  of  evidence  to  the  contrary, 
the  inference  is  nermissible  that  it  did  so  act,  Eedgrave  v.  Hurd 
[1882]  20  Ch.  D.,22  ;  Smith  v.  Ghadwiek  [1884]  9  A.C,  187,  201. 

mispeppesentation— defined,  I.  0.  A.,  s.  18.     Ante,  241. 

wilful— may  be  fraudulent,  I.  C.  A.,  s.  17.  Where  one 
party  induces  another  to  contract  on  the  faith  of  representations, 
any  one  of  which  is  untrue,  the  whole  contract  is  to  be  considered 
as  having  been  obtained  fraudulently,  Pertap  v.  Mohendra  [1889] 
17  Cal.,  291,  P.  C.  Ante,  242-3. 

concealment — whether  active  or  passive,  may  also  be 
fraudulent.  As  to  when  silence  is  fraudulent,  see  ante,  221-9. 
"  It  is  unconscientious  for  a  person  to  avail  himself  of  the  legal 
advantages  which  he  has  obtained  by  his  misrepresentation  or 
concealment,"  Torrance  v.  Bolton  [1872]  8  Ch.  Ap,,  118,  124 
(James,  L.  J.).  Cf.  I.  C.  A.,  s.  19,  exc.  ;  Gurrie  v.  Eenniek  [1886] 
P.  R.,  No.  41  ;  Morgan  v.  Govt,  of  Haidarabad  [1888]  11  Mad., 
419,  435.  Cf.  Kala  Mea  v.  Harperink  [1908]  36  Cal.,  323, 
P.O. 

eiPCumvention— another  non-technical  word,  which 
together  with  the  others  used  along  with  it,  was  intended  to 
extend  the  Court's  power  of  equitable  interposition  to  all 
cases  of  fraud,  actual  or  constructive. 

unfaiP  ppaetiees — apparently  include  coercion  (I.  C  A., 
s.  15),  undue  influence  (I.  C.  A,,  s.  16),  also  silence  which  is  not 
fraudulent  but  creates  a  case  of  such  hardship  as  to  prevent 
the  interference  of  the  Court  in  specific  performance  (s.  22,  I, 
ill.  (a),  ante),  Fry,  s.  402.  Ellard  v.  Llandaff  [1810]  1  Ba.  & 
Be.,  241  ;  ante,  226.  O'Bourke  v.  Percival  [1811]  2  Ba.  &  Be., 
58,  62,  12  R.  R.,  68. 

any  papty — or  his  agent  or  assignee,  but  not  a  stranger 
or  a  person  unauthorised.  Mullens  v.  Miller  [1883]  22  Ch. 
D.,  194. 

any  promise— extraneous  to,  but  contemporary  with,  the 
contract.  Cf.  s.  26(e),  ante  ;  distinguish  s.  24(5),  May  be  proved 
by  parol  evidence,  Gutts  v.  Brown  [1880]  6  Cal.,  328. 

not  substantially  fulfilled— Mz/ers  v.  Watson  [1851] 
1  Sim.,  N.  S.,  523. 

Clause  for  compensation — will  not  save  a  contract  vitiated 
by  misrepresentation,  Faweett  v.  Holmes  [1889]  42  Ch.  D.,  150 
(rescission).  As  to  measure  of  compensation  for  misdescription 
where  there  is  such  a  clause,  see  Ghiferiel  v.  Watson,  [1888]  40 
Ch.  D.,  45. 
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(o)  if  his  assent  was  given  under  the  influence  of  mistake 
of  fact,  misapprehension  or  surprise  ;  provided  that  when  the 
contract  provides  for  compensation  in  case  of  mistake,  com- 
pensation may  be  made  for  a  mistake  within  the  scope  of  such 
provision,  and  the  contract  may  be  specifically  enforced  in 
other  respects  if  proper  to  be  so  enforced. 

lllitstrations  to  clause  (c) 

(i)  A,  one  of  two  executors,  in  the  erroneous  belief  that  he  had  the 
authority  of  his  co-executor,  enters  into  an  agreement  for  the  sale  to  B  of 
his  testator's  property.    B  cannot  insist  on  the  sale  being  completed. 

(ii)  A  directs  an  auctioneer  to  sell  certain  land.  A  afterwards  revokes 
the  auctioneer's  authority  as  to  20  bighas  of  this  land,  but  the  auctioneer 
inadvertently  sells  the  whole  to  B,  who  has  not  notice  of  the  revocation.  B 
cannot  enforce  specific  performance  of  the  agreement. 

Scope — Case  where  the  plaintiff  is  or  may  be  innocent,  and 
the  defendant  has  been  mistaken  or  careless. 

assent — Equity  requires  a  consent  which  is  "  an  act  of 
reason,  accompanied  with  deliberation,  the  mind  weighing,  as 
in  a  balance,  the  good  and  evil  on  each  side,"  1  Story,  Eg.,  ss. 
222,  251. 

given— as  distinguished  from  '  obtained  '  in  cl.  (b),  implies 
that  the  plaintiff  was  personally  passive  in  respect  of  the  causes 
mentioned,  but  these  operated  upon  the  defendant  personally 
and  induced  his  assent,  Collett,  5th.  ed„  254. 

mistake  of  fact— I.  0.  A.,  s.  20.  The  defendant's 
mistake  may  not  be  shared  in  by  the  plaintiff  ;  Matins  v.  Free- 
man [1837]  2  Ke.,  25,  and  other  cases  cited,  ante,  325-32  ; 
though  the  Courts  are  now  reluctant  to  refuse  specific  perform- 
ance on  the  ground  of  unilateral  mistake,  unless  the  defendant 
proves  further  that  a  hardship,  amounting  to  injustice,  would 
be  inflicted  upon  him  by  holding  him  to  his  bargain,  Hunsraj 
V.  Runchordas  [1905]  7  Bom.  L.  R.,  319.  Ante,  333.  Eoimoni 
V.  Mathura  [1912]  39  Cal.,  1016  (mutual  mistake  as  to  owner- 
ship of  land  leased). 

misapprehension— mistake  in  regard   to  the  effect  of 
a  contract  as  distinguished  from  its  terms,  Nelson,  236  ;  Collett, 
5th,  ed.,  256.     See  Dagdu  v.  Bhatia  [1904]  28  Bom.,  420.     May 
be  a  mistake  as  to  law,  for  the  scope  of  this  provision  is  obviously, 
wider  than  that  of  I.  C.  A.,  ss.  21-2  ;  ante,  342. 

supppise— ante,  342.  Gox  v.  Smith  [1898]  19  L.  T., 
517  (intoxication  of  defendant). 

Ppoviso— read  along  with  S.R.  A.,  ss.  14-5,  ante.  The 
pxoviso  is  founded  on  Draft  New  York  Civil  Code,  s.  1894. 

compensation — Ante,  183  ;  2  L.  Q.  R.,  414. 
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mistake  within  the  scope  of  ppovision— A  condi- 
tion for  compensation  for  '  error  in  the  description  of  the 
property '  applies  to  misdescription  of  the  corporeal  property 
and  not  of  the  title,  Re  Beyfus'  Gontract  [1888]  39  Ch,  D.,  110. 
Tomlin  v.  Luce  [1890]  43'  Ch.  D.,  191  (misdescription  about 
roads  being  kerbed). 

if  ppopepto  be  so  enforeed—S.  R.  A.,  ss.  12,  14,  16, 

ante. 

Ill.{i)—Sneeshy  v.  Thome  [1855]  7  DeG.  M.  &  G.,  299.    Of. 
Ind.  Sue.  Act.,  s.  271. 

Ill.(ii)— Manser  v.  Back  [1848]  6 '  Hare,  443;  Bain  v. 
Bijrne  [1874]  P.  R.,  No.  63.    Of.  I.  C.  A.,  s.  208. 

(i)  The  Effect  of  Dismissing  a  Suit  for  Specific  Ferformance. 

29.     The   dismissal  of  a  suit  for  specific  performance  of  Bar  of  suit 

a  contract  or  part   thereof  shall   bar   the    plaintiff's  right    to  ^fter  d^is^"*^ 

sue  for  compensation  for  the  breach  of  such  contract  or  part,  missal, 
as  the  case  may  be. 

Principle — Where  the  Court  is  once  properly  seised  of  the 
subject-matter  of  litigation,  it  should  dispose  of  it  in  its 
entirety  once  for  all.  CoUett,  5th.  ed.,  257. 

Similar  Law,  s.  19,  ante.  Cf.  C.  P.  C,  s.  43.  ;  Act  V.  of 
1908,  Scb.  I,  Or.  2,  r.  2. 

shall  bap — Where  a  case  for  damages  is  therefore  dis- 
closed, damages  should  be  awarded  or  an  enquiry  as  to  damages 
directed,  Gallianji  v.  Narsi  [1895]  19  Bom.,  764  ;  Kallian  v. 
Tulsi  [1899]  2'3  Bom.,  786  ;  ante,  416. 

SU6  foP  eompensatiou — but  not  for  refund  of  deposit, 
ante,  426  ;  But  see  Hall  v.  Burnell  [1911]  2  Ch.  551  ;  Ibrahimbhai 
V.  Fletcher  [1896]  21  Bom.,  827,  F.  B.  ;  Alokeshi  v.  Hara  [1897] 
24  Cal,  897  ;  Venkatarama  v.  Venkata  [1899]  24  Mad.,  27  ; 
Parangodan  v.  Perumtoduka  [1903]  27  Mad.,  380.  Cf.  Raghu 
V.  Ghdndra  [1912]  17  C.  W.  N.,  100. 

fop  the  breach— but  not  in  respect  of  a  collateral  or 
independent  matter,  Kashi  v.  Ghannu  [1908]  5  A.  L.  J.,  247. 

Inability  to  sue;  for  spetifia  performance — precludes  a  party 
from  setting  tip  the  contract  in  answer  to  a  suit  for  ejectment, 
Jeyram  vrGanpati  [1904]  17  C.  P.  L.  R.,  19. 

Res- judicata — If  in  a  suit  involving  a  contract  a  party  sets 
up  that  it  is  rescinded  and  the  case  goes  to  judgment  on  such 
theory,  he  cannot  in  any  subsequent  litigation  with  the  same 
party  claim  the  right  to  carry  it  out  as  still  operative,  Bishop, 
Con.,  s.  273.  Cf.  2  Black,  Judgments,  s.  632. 
7 


98 


APPENDIX    C. 


Application 
of  preoedljig 
sections  to 
awards  and 
testament- 
ary direc- 
tions to  exe- 
cute settle- 
ments. 


Decree  for  specific  performance— Where  followed  by  execu- 
tion by  Court  of  a  sale-deed  under  Act  V  of  1908,  Sch.  1,  Or  21, 
r.  34,  does  not  bar  a  suit  upon  the  sale-deed  for  recovery  of 
possession,  Nathu  v.  Budhu  [1893]  18  Bom.,  537.  Cf.  Ghinna  v. 
Doraswamy,  [1902]  12  M.  L.  J.  R.,  71  ;  Ahdul  v.  Boidanath,  [1902] 
6  0.  W.  N.,  314.  Deci'ee  for  damages  may  be  given  in  subs- 
titution upon  revievsr  of  judgment  where  plaintiff  decree-holder 
discovers  that  it  is  out  of  defendant  judgment-debtor's  power 
to  specifically  perform  his  contract,  Peari  v.  Hari  [1887]  15  Cal., 
211. 

0")    Awards  and  Directions  to  execute  Settlement. 

30.  The  provisions  o£  this  Chapter  as  to  contracts  shall, 
mutatis  mutandis,  apply  to  awards  and  to  directions  in  a  will 
or  codicil  to  execute  a  particular  settlement. 

Awards :  Principle— The  jurisdiction  of  the  Court  in 
enforcing  the  specific  performance  of  the  provisions  of  an  award 
rests  on  the  ground  that  the  award  is  the  outcome  of  a  contract 
to  refer  to  arbitration,  Sornavali  v.  Muthayya  [1900]  23  Mad., 
593,  596.     Ante  103,  105,  382.     D.  C.  Banerjee,  Arb.,  287. 

Similar  Law—G.  P.  C,  ss.  525-6  ;  Act  V  of  1908,  Sch.  II, 
§§  20,  21. 

Specific  performance — Suit  will  lie  for,  irrespective  of  the 
provisions  of  Act  V  of  1908,  Sch.  II,  s.  20,  Qopi  v.  Mahanandi, 
[1891]  15  Mad.,  99  ;  Subbaraya  v.  Sadasiva  [1897]  20  Mad., 
490  ;  Jafri  v.  Ali  Raza  [1901]  23  All.,  383  P.  0.  Ante,  104.  D. 
0.  Banerjee,  Arb.,  283.  Even  a  bad  award  will  be  enforced  if 
the  defendant  has  performed  some  of  its  terms,  Brij  v.  Shiam 
[1901]  24  AIL,  164.  A  stranger  to  the  arbitration,  who  is  not 
bound  by  the  award,  cannot  enforce  any  benefit  or  right  under 
it,  Hira  v.  Oanga  [1883]  11  I.  A.,  20,  6  All.,  322.  Where  the 
plaintiff  sued,  in  the  alternative,  on  an  award  and  on  the 
promissory  notes,  which  had  formed  the  subject-matter  of  the 
reference  to  arbitration,  and  the  award  was  found  to  be  unen- 
forceable, he  was  not  permitted  to  adandon  the  award  and 
claim  a  decree  on  the  merits,  Narasayya  v.  Ramabadra  [1892] 
15  Mad.,  474. 

Discretion — The  Court  has  to  exercise  its  judicial  discretion 
under  s.  22,  ante,  and  to  consider  objections  as  maybe  raised 
under  Act  V  of  1908,  Sch.  II,  §§  14-5,  Brij  v.  Shiam  [1901]  24 
All.,  164.  It  will  abstain  from  interfering  if  the  contract 
contained  in  the  submission  is  too  unreasonable,  unfair  or 
imprudent  to  be  specifically  enforced,  or  if  the  at^ord!  is  exces- 
sive, defective  or  uncertain,  Makund  v.  Salig  [1894]  21  Bom., 
590.    Ante,  104, 382-3. 

Limitation — An   award   springs   from  a  contract  and  is  not 
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itself  a  contract ;  a  suit  founded  on  an  award  therefore  is  not  a  suit 
for  the  specific  performance  of  a  contract,  Dalsing  v.  Saraswati 
[1902]  15  C.  P.  L.  R.,  115,  116  ;  unless  the  award  provides  for 
execution  of  instruments  and  does  not  pass  property,  Talewar 
V.  Bahore  [1904]  26  All.,  497.  The  limitation,  therefore,  is  not 
that  prescribed  by  Act  IX  of  1908,  Sch.  I,  art.  113,  but  what  is 
appropriate  to  the  subject-matter  of  the  claim,  Sheo  v.  Bishujiath 
[1904]  7  0.  C,  369,  370  ;  ante,  261.  A  suit  to  enforce  an  award, 
so  far  as  it  is  operative,  with  an  allegation  that  part  of  it  is 
ultra  vires,  is  not  a  suit  to  cancel  or  set  aside  a.  document  with- 
in the  meaning  of  art.  91,  Lim.  Act,  Jafri  v.  Ali  Raza,  supra. 

dipections  to  execute — i.e.,  an  executory  settlement, 
which  may  be  enforced  under  s.  12  (a),  ante.  Where  the  settle- 
ment is  executed,  it  may  be  enforced  as  an  ordinary  trust-deed. 
CoUett,  5th.  ed.,  263  ante,  384. 

settlement— defined,  s.  3,  supra;  ante,  383. 


CHAPTER  III. 

OF  THE  REOTIB^IOATION  OP  INSTRUMENTS. 

wheninstru-  31.     When,    through  fraud  or  a  mutual  mistake  of    the 

recUfied?'  ^^  parties,  a  contract  or  other  instrument  in  writing  does  not 
truly  express  their  intention,  either  party,  or  his  representa- 
tive in  interest,  may  institute  a  suit  to  have  the  instrument 
rectified ;  and  if  the  Court  find  it  clearly  proved  that  there 
has  been  fraud  or  mistake  in  framing  the  instrument,  and 
ascertain  the  real  intention  of  the  parties  in  executing  the 
same,  the  Court  may  in  its  discretion  rectify  the  instrument 
so  as  to  express  that  intention,  so  far  as  this  can  be  done 
without  prejudice  to  rights  acquired  by  third  persons  in  good 
faith  and  for  value. 

Illustrations, 

(a)  A,  intending  to  sell  to  B  his  house  and  one  of  three  godowns  adjacent 
to  it,  executes  a  conveyance  prepared  by  B,  in  which  through  B's  fraud  all 
three  godowns  are  included.  Of  the  two  godowns  which  were  fraudulently 
included,  B  gives  one  to  C  and  lets  the  other  to  D  for  a  rent,  neither  C  nor  T) 
having  any  knowledge  of  the  fraud.  The  conveyance  may,  as  against  B  and  C, 
be  rectified  so  as  to  exclude  from  it  the  godown  given  to  C  ;  but  it  cannot 
be  rectified  so  as  to  affect  D's  lease. 

(b)  By  a  marriage  settlement,  A,  the  father  of  B,  the  intended  wife,  coven- 
ants with  C,  the  intended  husband,  to  pay  to  C,  his  executors,  administrators 
and  assigns,  during  A's  life,  an  annuity  of  Rs.  5,000.  C  dies  insolvent  and 
the  official  assignee  claims  the  annuity  from  A.  The  Court,  on  finding  it 
clearly  proved  that  the  parties  always  intended  that  this  annuity  should  be 
paid  as  a  provision  for  B  and  her  children,  may  rectify  the  settlement  and 
decree  that  the  assignee  has  no  right  to  any  part  of  the  annuity. 

Principle — Defect  in  expression  should  not  be  allowed  to 
defeat  the  intentions  of  parties,  if  they  are  agreed  as  to  these. 
Ante,  25-6,  436. 

Similar  Law;— Draft  New  York  Civil  Code,  ss.  1899-1902. 
Cf.  s.  26,  ante,  the  defendant  there  is  the  plaintiff  under  s.  31. 

fpaud— defined,  I.  C.  A.,  s.  17.  Anarullah  v.  Koylash 
[1881]  8  Cal.,  118  (contract  of  tenancy) ;  Dronan  v.  Ghundri 
[1911]  12  I.  C,  119  (misdescription  of  property  in  mortgage- 
deed,  plaint  amended).  In  Amanat  v.  Laeliman  [1886]  14  Cal., 
308,  P.  C,  neither  fraud  nor  mutual  mistake  was  proved. 

mutual— not  unilateral,  Jawahir  v.  Arjun  [1904]  8  0.  C, 
1  ;  Radhe  v.  Angne  [1913]  160.  C,  213.  Ewingv.  Hanbury  [1900] 
16  T.  L,  R.,  140  ;  ante,  440-2.  2  Page,  Gon.,  1905.     Where,  by 
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mistake  the  name  of  a  third  party  had  been  entered  into  a  docu- 
ment instead  of  that  of  the  plaintiff,  the  latter  was  allowed  to 
prove  by  oral  evidence  that  the  contract  was  really  between  him  and 
the  defendant,  and  to  maintain  an  action  of  damages  for  breach  ; 
there  being  no  mutual  mistake,  there  could  be  no  rectification, 
nor  was  this  necessary  as  the  suit  Was  not  for  specific  performance, 
Mahomed  v.  Ghutterput  [1893]  20  Cal.,  854.  Where  each  party 
to  a  deed  misunderstood  the  understanding  of  the  other  in 
regard  to  land  which  was  agreed  to  be  conveyed,  this  was  a 
common  mistake  as  to  the  subject  matter  of  the  contract,  and 
not  a  mutual  mistake  in  inserting  in  the  deed  the  description 
of  the  land.  Page  v.  Higgins  [1889]  5  L.  R.  A.,  152. 

mistake — may  be  either  of  fact  or  law,  ante,  434-5. 
Where,  in  a  suit  to  recover  possession  of  property,  on  the  basis 
of  a  conveyance  the  defendant  proved  that  the  land  in  suit  had 
been  included  in  it  by  a  mutual  mistake  of  fact,  the  Court 
interfered  to  have  the  conveyance  rectified,  so  that  the  real 
intention  of  the  parties  might  be  carried  into  effect,  and  did  not 
drive  the  defendant  to  a  separate  suit  for  rectification  of  the 
instrument,  Makendra  v.  Jogendra  [1897]  2  C.  W.  N.,  260. 

Where  allegation  of  fraud  or  mutual  mistake  is  wanting, 
no  suit  lies  under  this  section,  Asiat  v.  Sadat  [1915]  26  I.  C, 
368. 

contpact — i  e.,  document  embodying  the  contract.  "  What 
is  rectified  is  not  the  agreement,  but  the  mistaken  expression  of 
it."  Dagdu  v.  Bhana  [1904]  28  Bom.,  421  ;  Jiwraj  v.  Norwich 
Ass.  Go.  [1903]  5  Bom.,  L.  R.,  853  ;  ante,  437.  A  prior  and 
valid  agreement  is  essential,  s.  32,  post ;  ante,  438. 

othep  instpument— e.gr.,  a  will,  Vaughan  v.  Clerk,  [J902] 
87  L.  T.,  144,  or  a  document  executed  in  pursuance  of  a  power, 
but  apparently  not  an  instrument,  like  articles  of  association, 
which  have  only  statutory  effect,  Evans  v.  Chapman  [1902]  86 
L.  T.,  381.  Cf.  Ind.  Stamp  Act  (II  of  1899),  s.  2,  cl.  14 : 
"  Instrument  includes  every  document  by  which  any  right  or 
liability  is  or  purports  to  be  created,  transferred,  limited, 
extended,  extinguished,  or  recorded."  A  decree  was  amended 
in  Balaprasad  v.  Kanoo  [1912]  14  I.  C,  407. 

intention— s.  33,  post.  Cf.  1  Story,  Eq.,  s.  168. 
peppesentative  in  intepest — "  In  all  cases  of  mistake 
in  written  instruments,  Courts  of  equity  will  interfere  only  as 
between  the  original  parties,  or  those  claiming  under  them  in 
privity;  such  as  personal  representatives,"  heirs,  devisees, 
legatees,  assignees,  voluntary  grantees,  or  judgment-creditors, 
or  purchasers  from  them  with  notice  of  the  facts,"  ,  1  Story, 
Eq.,  s.  165. 
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rectified — Anarullah  y.  Koylash,  supra  (an  entire  con- 
tract, like  a  lease  cannot  be  partially  repudiated,  but  must 
be  avoided  in  toto). 

eleaply — as  to  the  nature  of  the  evidence  required,  see 
ante,  444-6.  Parol  evidence  is  admissible,  I.  Ev.  A.,  s.  92, 
prov.  1,  ss.  95,  96,  Radhe  v.  Angne  [1913]  160  0.  C,  213,_  but 
may  not  be  accepted  where  the  original  instructions  in  writing 
are  forthcoming,  Jiwraj  v.  'Norwich  Ass.  Go.,  supra. 

proved— The  plaintiff  must  establish  that  the  alleged 
intention  to  which  he  desires  the  document  to  be  madfe 
conformable,  continued  concurrently  in  the  minds  of  all  parties 
down  to  the  time  of  its  execution,  and  also  set  forth  precisely 
the  form  to  which  the  deed  ought  to  be  brought,  Madhavji  v. 
Ramnath  [190Q]  8  Bom.,  L.  R.,  354. 

mistake  in  framing  the  instrument— not  a 
deliberate  omission,  for  what  is  done  on  purpose  is  obviously 
not  done  by  mistake,  Laehman  v.  Oanpat  [1906]  2  N.  L.  R.,  49  ; 
ante,  25,  438. 

discretion— s.  22,  ante  ;  see  also  ante,  31-2,  185-9. 

rectify— For  form  of  decree,  see  Act  V  of  1908,  App.  D, 
No.  12.  But  there  is  no  case  for  rectification  where  the  question 
is  one  of  construction  of  an  ambiguous  document,  Ghulam  v. 
Fateh  [1910]  130  P.  L.  R. 

third  persons  in  good  faith  and  for  value— See 
ill. (a) ;  ante,  449. 

Ill.(o) — Case  of  fraud  ;  rights  subsequently  acquired  for 
value  by  bond  fide  transferees  not  touched.  Based  on  the  Law 
Commissioner's  sixth  Report,  cl.  12.  In  case  of  misdescription, 
the  vendee  can  claim  rectification,  Rangasawmi  v.  Sowri  [1915] 
29  I.  C,  588. 

Ill.(?))— Case  of  mutual  mistake   regarding   effect   of  terras 
used.     Pearee  v.  Verheke  [1840]  2  Beav.,  333. 

32.  For  the  purpose  of  rectifying  a,  contract  in  writing, 
Is"^  toTitenr  the  Court  must  be  satisfied  that  all  the  parties  thereto  intend- 
of  parties.       ed  to  make  an  equitable  and  conscientious  agreement. 

Principle — He  who  conies  into  equity  must  come  with  clean 
hands.  The  Court  will  not  go  through  the  useless  formality  of 
rectifying  the  written  expression  of  a  contract  which  it  will  not 
enforce  specifically.     But  see  Pollock.,  F.  M.  M.,  123. 

contract  in  writing— .iiot  any  other  instrument. 

agreement — defined,  I.  C.  A.,  s.  2  (e).  The  fundamental 
assumption  is  that  there  exists  in  truth  between  the  parties  a 
complete  aud  perfectly  unobjectionable  contract,  CoUett,  5th. 
ed.,  264. 
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33.  In  rectifying  a  written  instrument  the  Court  may  Principles  of 
inquire  what  the  instrument  was  intended  to  mean,  and  what  ^°'^  ^  "^  '°"' 
were  intended  to  be  its  legal  consequences,  and  is  not  confined 

to  the   inquiry  what   the  language   of    the   instrument  was 
intended  to  be. 

Principle — What  the  Court  seeks  to  get  at  is  the  substance 
of  the  agreement,  and  not  its  form.  Ante,  436  ;  Walker  v. 
Armstrong  [1856]  8  De  G.  M.  &  G.,  531. 

intended  to  mean— Equity  will  reform  an  instrument 
only  when,  after  reformation,  it  will  express  the  understanding 
of  both  parties  at  the  time,  Wilkinson  v.  Nelson  []861]  7  Jur. 
N.  S.,  480  ;  ante,  437,  444.     Mahendra  v.  Jogendra,  supra. 

leg^al  consequences— Of.  s.  26  {d),  ante. 

langfUage — The  parties  may  have  agreed  as  to  the  lan- 
guage, but  this  is  immaterial,  if  the  effect  and  result  of  the  docu- 
ment differ  from  what  the  parties  aimed  at.  Ante,  435.  Recti- 
fication may  be  necessary  where  the  parties  had  acted  differently 
before  the  document  was  drawn  up,  and  it  does  not  carry  out 
the  final  agreement  between  the  parties.  Steam  Herring  Fleet  v. 
Richards  [1901]  17  T.  L.  R.,  731. 

34.  A  contract  in  writing  may  be  first  rectified  and     specific 
then,  if  the  plaintifii  has  so  prayed  in  his  plaint  and  the  Court    enforcement 
thinks  fit,  specifically  enforced.  contract. 

Illustration. 

A  contracts  in  writing  to  pay  his  attorney,  B,  a  fixed  sum  in  lieu  of  costs. 
The  contract  contains  mistakes  as  to  the  name  and  rights  of  the  client,  which, 
if  construed  strictly,  would  exclude  B  from  all  rights  under  it.  B  is  entitled, 
if  the  Court  thinks  fit,  to  have  it  rectified,  and  to  an  order  for  payment  of  the 
sum,  as  if  at  the  time  of  its  execution  it  had  expressed  the  intention  of  the 
parties. 

Principle — Avoidance  of  multiplicity  of  action.  This  is  in 
accord  with  the  American  practice.  The  English  practice  does 
not  yet  seem  to  be  uniform,  ante,  449-50. 

the  Court  thinks  fit— S.  34  is  permissive  and  not 
compulsory  ;  s.  22,  ante. 

Ill— Stedman  v.  Gollett  [1854]  17  Beav.,  608. 


CHAPTER  IV. 


When 
rescission 
may  be 
adjudged. 


OP  THE  RESCISSION  OP  CONTRACTS. 

Scope. — This  species  of  specific  relief  is  the  reverse  of 
specific  performance  ;  the  one  grants  relief  by  enforcing  the 
performance  of  a  contract  which  binds  a  party,  the  other  by 
discharging  him  when  it  is  not  just  to  bind  him.  Ante,  24 
450. 

Similar  Law. — Draft  Nesv  York  Civil  Code,  ss.  1903-5. 
Cf.  Ch.  V  post,  where  the  relief  is  not  confined  to  contracts  or 
to  documents  which  but  for  rescission  might  be  operative. 
Collett,  5th  ed.,  273. 

35.  Any  person  interested  in  a  contract  in  writing 
may  sue  to  have  it  rescinded,  and  such  rescission  may  be 
adjudged  by  the  Court  in  any  o£  the  following  cases, 
namely  : — 

Principle. — The  general  rule  is  that  a  contract  cannot 
ordinarily  be  rescinded  by  one  party  without  the  consent  of  the 
other,  I.  C.  A.,  s.  62,  but  it  admits  of  exceptions,  Fry,  s.  1045, 
especially  with  reference  to  the  conduct  of  this  party  in  relation 
to  the  contract,  and  these  exceptions  are  here  set  forth.  Inder 
V.  GampVell  [1881]  7  CaL,  474. 

any  person  intepestcd— e.g'.,  member  of  a  Hindu 
joint  family  defrauded  by  contract  between  manager  and  third 
party,  Ravji  v.  Oangadhar  [1879]  4  Bom.,  29. 

in  WPiting — words  repealed  wherever  the  Transfer  of 
Property  Act  is  in  force.     See  Act  IV  of  1882,  ss.  1-2. 

sue— For  form,  of  plaint,  see  0.  P.  C,  Sch.  IV,  No.  99 ; 
Act  V.  of  1908,  Sh.  I,  App.  A,  No.  34.  Ground  for  relief  must 
be  alleged  in  plaint  and  established,  Azimudin  v.  Ziaulnisa, 
[1882]  6  Bom.,  309. 

Court  fee—Rs.  10,  Act  VII  of  1870,  Sch.  II,  cl.  vi,  No.  17. 

Limitation — 3  years  after  the  facts  entitling  the  plaintiff 
to  have  the  contract  rescinded,  first  become  known  to  him.  Act 
IX  of  1908,  Sch.  I,  art.  114  ;  Mohun  v.  Gungaji  Cotton  Mills  Co. 
[1900]  4  0.  W.  N.,  369.  Ante,  474-5.  Distinguish  Budda  v. 
Khan  [1882]  P.  R,  No.  141. 

Omission  to  sue — There  is  no  positive  rule  of  law  that  when, 
after  a  voidable  contract  has  been  fulfilled,  one  of  the  parties 


SPECIFIC    RELIEF    ACT,    S.    35.  105 

subsequently  discovers  facts,  which,  if  known  at  an  earlier  stage, 
would  have  entitled  him  to  rescind  the  contract  without  insti- 
tuting legal  proceedings,  the  only  mode,  in  which  such  party 
can  obtain  relief,  is  by  a  formal  adjudication  of  rescission 
through  a  Court,  Sant  v^Hussaini  (1882)  P.  R.  No.  60. 

it — i.e.,  the  whole  contract,  and  not  a  part  of  it,  Tnder  v. 
Campbell,  supra. 

pescinded — Ante,  451. 

may  be  adjudged— Relief  discretionary,  and  may  be 
refused  vfhere  rights  of  third  parties  acquired  for  value  have 
intervened  or  the  position  of  tlie  parties  has  been  so  altered  as 
to  make  restoration  impracticable.  Ante,  460,  471  ;  Fry,  ss. 
736-46  ;  Taleh  v.  Ameer  (1874)  22  W.  R.,  529.  Of.  ss.  36,  38, 
post, 

(a)  Where  the  contract  is  voidable  or  terminable  by 
the  plaintiff  ; 

llht,stration  to  (a) — 

A  sells  a  field  to  B.  There  is  a  right  of  way  over  the  field  of  which  A 
has  direct  personal  knowledge,  but  which  he  conceals  from  B.  B  is  entitled 
to  have  the  contract  rescinded. 

voidable — Ante,  453, 1.  C  A.,  s,  2  (i).  A  contract  may  be 
voidable  at  its  inception,  I.  C.  A.,  s.  19,  or  may  become  so  by 
reason  of  a  party's  subsequent  act  or  default,  I.  C.  A.,  ss.  39, 
53,  55,  67,  153 ;  Sooltan  v.  Schiller  (1878)  4  Gal,  252;  Subba  v. 
DeDi,  (1894)  18  Mad.,  126,  127  ;  Eash  Behari  v.  Nrittya  (1906) 
33  Oal.,  477.  Agreements- which  are  void  by  reason  of  mistake 
are  evidently  included,  s.  36  post ;  ante,  461.  and  mistake  m.ay 
be  the  result  of  mere  forgetful ness,  Hood  v.  Maekinnon  (1909) 
78  L.  J.,  Ch.,  300  ;  but  query  as  to  agreements  void,  for  illegality 
or  impossibility,  cf.  cl.(fe),  also  s.  39  post.  CoUett,  5th.  ed.,  276. 
For  cases  of  contracts  set  aside  for  fraud,  undue  influence  or 
coercion,  see  Pushong  v.  Moonia  (1868)  10  W.  R.,  128 ; 
Rajender  v.  Bhoobun  (1864)  W.  R.,  65  ;  Sadashiv  v.  Dhahubai 
[1880]  5  Bom.,  450  ;  Sital  v.  Parbhu  [1888]  10  All.,  535  ;  Bhim- 
bhat  V.  Yeshwant  [1900]  25  Bom.,  126  ;  Oobardhan  v.  Jaikishen 
[1900]  22  All.,  224. 

tepminatale— liable  by  agreement  to  be  put  an  end  to 
(i)  at  the  option  of  a  party  upon  certain  terms,  or  (ii)  by  the 
occurrence  of  a  certain  specified  event  (condition  subsequent), 
or  (iii)  by  the  non-fulfilment  of  a  specified  term  [e.g.,  a  warranty) ; 
ante,  452.  Upon  an  agreement  to  purchase  immoveable  property 
'  subject  to  the  approval  of  the  purchaser's  solicitors,'  if  these 
solicitors  disapprove  of  the  title,  the  purchaser  is  entitled 
to  rescind  the  contract  and  recover  earnest-money  and  costs, 
and  the  agreement  need  not  be  registered,  Sreegopal  v.  Earn 
14. 
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[1882]  8  Cal.,  856.  Distinguish  Goheri  v .  Sutherland  [1890]  17 
Cal.,  919.  Repudiation  by  joint  promisor  may  give  promisee 
a  right  to  rescind,  Ghokkalivgam  v.  Srinivasa  [1908]  19  M.  L  J. 
R.,  28. 

Ill — Ante,  220,  228-9,  453-4. 

(b)  where  the  contract  is  unlawful  for  causes  not 
apparent  on  its  face,  and  the  defendant  is  more  to  blame 
than  the  plaintiff  ; 

Illustration  to  (b)  — 

A,  an  attorney,  induces  his  client,  B,  a  Hindu  widow,  to  transfer  property 
to  liim  for  th"e  purpose  of  defr&,uding  B's  creditors.  Here  the  parties  are 
not  equally  in  fault,  and  B  is  entitled  to  have  the  instrument  of  transfer 
rescinded. 

Scope — Relief   may   be   granted  to  a  party  who  has  entered 

into  an  illegal  contract,   bat    is  not   in   pari  delicto    with   the 

defendant,  ante,  465-8. 

unlawful.— I.  C.  A.,  s.,  23  ;  T.  P.  A.,  s.  6  (7^).  A  covenant 

in  a  lease  which  would   result  in    the   extinction    of   rights   of 

occupancy   in    the  U.  P.,    is   opposed    to   the  policy  of  the  rent 

law.    Kauri  v.  Oanga   [1888]   10  All.,  615.     An    agreement   in. 

writing   by    the  plaintiff   and    her  mother,  purporting  to  divest 

tliem  of  their  entire  illom  property  and  vest  it  in  the  defendant 

in  consideration  of  his  promising  to  many  and    raise   up   heirs 

to  the  illom  and  to  maintain  the  executants  till  death,  is  against 

public  policy   and   defeats  the  Government's  right   of  escheat, 

T.  Sioithri  v.  M.  Vasudevan  [1881]  3  Mad.,  215. 

not  apparent — If  the  illegality  is  manifest,  the  plaintiff 
cannot  claim  the  sympathy  of  the  Court.  Simpson  v.  Bowden 
[1837]  3  My.  &  Or.,  97  ;    Gray  v.  Mathias  [180i>]  5  Ves.,  286,  294. 

'  defendant  is  more  to  hlame—Hari  v.  Naro  [1893] 
18  Bom.,  342.  If  the  parties,  are  in  pari  delicto,  no  relief  can 
be  given  under  this  section,  Sivithri  v.  Vasudevav,  sujara.  Wil- 
liams V.  Bayley  [1866]  1  H.  L.,-200,  216. 

111.  Cf.  T.  P.  A.,  s.  .53.  The  parties  stand  in  a  fiduciary 
relation,  heiice  not  in  pari  delicto.  Ford  v.  Harrington,  16  N.  Y., 
285.  1  Page,  Con.,  s.  525,  p.  816. 

(c)  where  a  decree  for  specific  pei'formance  of  a  contract 
of  sale,  or  of  a  contract  to  take  a  lease  has  been  made,  and 
the  pur"chaser  or  lessee  makes  default  in  payment  of  the 
purchase-money  or  other  sums  which  the  Court  has.  ordered- 
him  to  pay. 

When  the  purchaser  or  lessee  is  in  possession  of  the 
subject- matter,  and  the  Court  finds  that  such  possession  is 
wrongful,   the    Court   may   also  order  him    to    pay   to   this 
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.vendoE  or  lessor  the  rents  and    profits,    if   any,    received  by 
him  as  such  possessor. 

In  the  same  case,  the  Court  may,  by  order  in  the  suit 
in  which  the  decree  has  been  made  and  not  complied  with, 
-rescind  the  contract,  either  so  far  as  regards  the  party  in 
•default,  or  altogether,  as  the  justice  of  the  case  may  require. 

Scope-^Relief  for  judgment-debtor  where  decree-holder 
after  obtaining  a  decree  for  specific  performance  fails  to  fulfil 
his  part  of  the  contract,  or  v'ice  versa.  Limited  to  cases  of 
contracts  for  sale  and  for  lease.  Ante,  4tJ8-70.  For  the  English 
practicej  see  3  Seton,  Judgments,  1900-1  ;  cases  cited  ante,  468  ; 
Fry,  ss.   1173-4. 

a  decpee...has  been  made  and  the  pupchaser  op 
lessee  makes  default— Siont!  v.  Smith  [1887]  35  Cb.  D., 
188.  The  purcluisei-  or  lessee  may  have  been  the  defendant 
and  may  have  failed  to  comply  with  the  judgment  against  him, 
Olde  V.  Olde  [1904]  1  Ch.,  35. 

may  also  OPdep  him— in  the  suit  for  rescission. 

Peceived — i.e.,  actually  received,  and  not  such  as,  but  for 
wilful  default,  might  have  been  received,  CoUett,  5th.  ed.,  282. 

as  such  possessop — Clark  v.  l^aZfe  [1866]  35  Beav., 
460.  Where  a  sale  of  land  is  set  aside  for  fraud,  the  purchaser 
.cannot  claim  any  allowance  for  repairs  or  lasting  improvements, 
Sadashiv  v.  Dhakuhai  [1880]  5  Bom.,  450,  462. 

Costs—plaintiff  would  retain  the  benefit  of  any  direction  as 
to  costs  of  the  former  action,  and  be  entitled  to  the  costs  of 
obtaining  the  order  for  rescission,  Hutchings  v.  Humphrey  [1885] 
54  L.  J.,  Ch.,  650. 

in  the  same  case — i.e.,  where  the  purchaser  or  lessee 
is  in  wrongful  possession.     GoUett,  5th.  ed.  282. 

the  decpee — for  specific  performance. 

as  the  justice  of  the  ease  may  pequipe— The 

discretion  of  the  Court  will  be  guided  by  reference  to  all  the 
circumstances  of  the  case,  and,  if  unjust,  an  order  for  the  rescis- 
sion of  the  entire  contract  will  not  be  passed. 

36.     Rescission  of  a  contract   in  writing   cannot   be  ad-    Rcscissit>ii 
judged  for  mere  mistake,    unless   the    party  against  whom  it    *"'"  ""sta^e. 
is  adjudged  can  be  restored  to  substantially  the  same  position 
-as  if  the  contract  had  not  been  made. 

,  ■  Principle — Mistake  perse  will  not  justify  a  decree  for  rescis- 
sion, unless  the  parties  can  be  restored  1;o  status  quo  ante. 
'Mqgdu  Y,  Bhana  [IdOi]  28  Bom:,  i20: 
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Alternative 
prayer  for 
rescission 
in  suit  for 
specific  per- 
formance. 


Court  may 
require 
party  res- 
cinding to 
do  equity. 


in  wpiting — repealed  where  the  Transfer  of  Property 
Act  is  in  force,  ante,  452. 

mepe  mistake — i.e.,  without  any  other  vitiating  circum- 
stance.    As  to  mistaJie  of  law,  see  ante,  338  sqq.,  461-3. 

pestoped  to  the  same  position— Ante,  591-6.  Mio- 
hammad  v.  Ottagil  [1863]  1  Mad.  H.  C.  R.,  390.  Where  resto- 
ration impossible,  suit  for  damages  is  the  proper  remedy,  Tald) 
V.  Ameer  [1874]  22  W.  R.,  529.     Moncrieff,  Fraud,  159. 

substantially  -Ante,  472.  Literal  restitutio  in  integrum 
is  not  essentia],  e.g.,  in  the  case  of  immoveables,  restoration  of 
the  property  together  with  mesne  'profits  and  allowance  for  de- 
terioration, will  be  enough,  Sutherland  v.  Heathcote  [1892]  1 
Oh.,  475. 

37.  A  plaintiff  instituting  a  suit  for  the  specific  per- 
formance of  a  contract  in  writing  may  pray  in  the  alternative 
that,  if  the  contract  cannot  be  specifically  enforced,  it  may 
be  rescinded  and  delivered  up  to  be  cancelled  ;  and  the  Court, 
if  it  refuses  to  enforce  the  contract  specifically,  may  direct  it 
to  be  rescinded  and  delivered  up  accordingly. 

Scope— Matter  of  practice.  Limited  to  suits  for  specific 
performance  of  co'ntracts  embodied  in  written  instruments. 
Alternative  prayer — if  contract  cannot  be  specifically  enforced, 
it  may  be  set  aside.  Mosely  v.  Virgin  [1796]  o  Ves.,  184. 
Plaintiff  seeks  merely  to  wholly  enforce  or  wholly  set  aside  the 
contract,  and  the  alternative  relief  is  based  on  the  same  state  of 
facts,  though  with  different  conclusions  as  to  law.  Fry,  s.  1058, 
p.  457,  Ante,  427. 

a  suit  fop  specific  pepfopmance — Semhle  a  suit  to 
set  aside  a  transaction  for  fraud  or,  in  the  alternative,  for  speci- 
fic performance  of  a  compromise,  cannot  be  sustained,  fanama 
Telegraph  Go.  v.  India  Rubber  Go.  [1875]  10  Gh.,  515  ;  ante, 
428.     Of.  Gook  V.  Andrews  [1897]  1  Oh.,  266,  270. 

may  dipect — The  Court  has  a  discretion  to  exercise. 

38.  On  adjudging  the  rescission  of  a  contract,  the 
Court  may  require  the  party  to  whom  such  relief  is  granted 
to  make  any  compensation  to  the  other  which  justice  may 
require. 

Principle — He  who  seeks  equity,  must  do  equity.  If  plaint- 
iff does  not  return  benefits,  he  would  be  awarding  himself 
damages  under  cover  of  suit  for  rescission,  though  as  a  matter  of 
law  he  may  not  be  entitled  to  any  damages,  Moncrieff,  Fraud, 
216. 

Scope — General  provision,  of  which  s.  36  ante  is   a  special 
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case.  Restoration  is  essential  to  rescission,  but,  where  relief  is 
sought  merely  on  the  ground  of  mistake,  it  must  be  of  a  more 
complete  character  than  in  other  cases,  it  need  be.     Ante,  473. 

In  England  and  America  rescission  of  insurance  contracts 
has  sometimes  been  allowed  without  restitution.  Kettelwell  v. 
Refuge  Ass.  Co.  [1908]  1  K.  B.,  545,  but  query,  22  Harv.  L.  R., 
134-5. 

Similar  Law — I.  C.  A.,  ss.  64,  65. 

may  require — relief  discretionarj',  Brohmo  v.  Dharmo 
[1898]  26  Gal.,  381,  s.  n.,  Mohori  v.  Dharmodas  [1903]  30  Cal., 
539,  P.  C. 

party,  where  a  minor,  see  Paran  v.  Karunamayi  [1871] 
7  B.  L.  R.,  90  ;  Dayal  v.  Bam  Buddun  [1872]  17  W.  R.,  454  ; 
Muthoora  v.  Kanoo  [1874]  21  W.  R.,  2^7  ;  Sahee  v.  Mahomed, 
[1874]  6  N.  W.  P.  H.  C,  268  ;  Pana  v.  Sadik  [187.o]  7  ibid, 
201  ;  Makuvdi  v.  Sarahsukh,  [1884]  6  AH.,  417.  In  Girraj  v. 
Eamid  [1886]  9  All.  340,  and  Sinaya  v.  Munisam.i  [1899]  22 
Mad.,  289,  the  mortgage-deed  sought  to  be  set  aside  was  execut- 
ed by  the  minor's  certificated  guardian,  without  District 
Judge's  sanction. 

any,  ante,  473-4. 

compensation,  by  way  of  restitution  of  benefits  receiv- 
ed, see  cases  cited  under  party.  Holbrook  v.  Sharpey  [1812] 
19  Ves.,  131.  Fairbanks  M.  &  Go.  v.  Walker  [1907]  17  L. 
R.  A.,  N.  S.,  558.  In  Sadasiv  v.  DJiakuhai  [1880]  5  Bom., 
450,  a  sale  was  set  aside  on  the  ground  of  fraud,  but  portion 
of  purchase-money,  advanced  for  justifiable  purposes,  was 
declared  a  charge  on  the  property.  Restitution  means  return 
of  benefits  plus  indemnity,  Adam  v.  Newbigging  [1886]  34  Ch. 
D.,  583,  (on  appeal,  H.  L.  did  not  deal  with  the  point,  13  A.  C, 
308). 

which  justice  may  require — "A  Court  of  equity 
cannot  say  that  it  is  equitable  to  compel  a  person  to  pay  any 
money  in  respect  of  a  transaction  which  as  against  that  person, 
the  legislature  has  declared  to  be  void,"  Thurstan  v.  Notting- 
ham P.  B.  Soo.  [1902]  1  Ch.,  1,  13  [1903]  A.  C,  6,;  Mohori  v. 
Dharmodas,  supra,  549  (money-lender  advanced  money  to  minor, 
knowing  him  to  be  such),  expld.  in  Dattaram  v.  Vinayak 
[1903]  28  Bom.,  181  ;  Indar  v.  Narindar  [1904]  P.  R.  No.  33, 
Monosseh  v.  Shapurji  [1908]  10  Bom.  L.  R.,  1004  (lunatic). 
No  restitution  ordered  where  money  applied  in  payment  of 
mother's  debts,  who  claimed  adversely  to  her  minor  adopted 
son,  Nathu  v.  Balwantrao  [1903]  27  Bom.,  390-  Contra,  where 
loan  taken  for  minor's  benefit  and  necessaries,  Allah  v.  Budha 
[1904]  P.  R.  No.  52. 


CHAPTER  V. 


When  can- 
cellation 
may  bo 
ordered. 


OP  THE  CANCELLATION  OF  INSTRUMENTS.  ■ 

Similar  Laro— Draft  New  York  Civil  Code,  ss.  1906-8. 
Cf.  ch.  IV,  esp.  s.  37  ante  ;  not  mucli. practical  difference  be- 
tween the  forms  of  relief  granted  under  ss.-  35  and  39,  respec- 
tively ;  division  of  the  two  subjects,  however,  systematic  and 
convenient,  Ooliett,  5th.  ed.,  273.  Ante,  476. 

39.  Any  person  against  whom  a  written  instrument  is 
void  or  voidable,  who  has  reasonable  apprehension  that  such 
instrument,  if  left  outstanding,  may  cause  him  serious  in- 
jury, may  sue  to  have  it  adjudged  void  or  voidable  ;  and 
the  Court  may,  in  its  discretion,  so  adjudge  it  and  order  it  to 
be  delivered  up  and  cancelled. 

I£  the  instrument  has  been  registered  under  the  Indian 
Registration  Act,  the  Court  shall  also  send  a  copy  of  its 
decree  to  the  officer  in  whose  office  the  instrument  has  been 
so  registered  ;  and  such  officer  shall  note  on  the  copy  of  the 
instruinent  contained  in  his  books  the  fact  of  its  cancellation. 


Illtistrations. 

(a)  A.  the  owner  of  a  ship,  by  fraudulently  representing  her  to  be  .sea- 
worthy, induces  B,  an  underwrite!',  to  insure  her.  B  may  obtain  the  cancella- 
tion of  the  policy. 

(b)  A  conveys  land  to  B,  who  bequeaths  it  to  C  and  dies.  Thercaipdn 
n  gets  possession  of  the  land  and  produces  a  forged  instrument  stating  that 
the  conveyance  was  made  to  B  in  trust  for  him.  0  may  obtain  the  cancella- 
tion of  the  forged  instrument. 

(c)  A,  representing  that  the  tenants  on  his  land  were  all  at  will,  sells  it 
to  B,  and  conveys  it  to  him  by  an  instrument,  dated  the  1st  January,  1877. 
Soon  after  that  day,  A  fraudulently  grants  to  C  a  lease  of  part  of  the  lands, 
dated  the  1st  October,  1876,  and  procures  the  lease  to  bo  registered  under 
the  Indian  Registration  Act.     B  may  obtain  the  cancellation  of  this  lease. 

(d)  A  agrees,  to  sell  and  deliver  a  ship  to  B,  to  be  paid  for  by  B's  accept- 
ances of  four  ijills  of  exchange,  for  sums  amounting  to  Rs.  30,000,  to  be  drawn 
by  A  on  B.  The  bills  are  drawn  and  accepted,  but  the  ship  is  not  delivered 
according  to  the  agreement.  A  sues  B  on  one  of  the  bills  B  may  obtain  the 
cancellation  of  all  the  bills. 

Principle — This  form  of  relief  is  founded  upon  the  adminis- 
tration of  protective  justice  for  fear  (quia  timet).  Ghhaganlal  v. 
Dhondu  [1903]  27  Bom.,  607  ;  ante,  477-80. 

Scope — This  relief  is  in  some  respects  wider  than  that 
of  rescission,   it   is   not  limited  to  contracts,  and  is  available  to 
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persons  other  than  parties  to  a  document  and.  in  respect  of  a 
void  instrument  also,  provided  there  is  reasonable  apprehension 
of  serious  injury,  if  the  document  be  left  outstanding  ;  ante,  477. 
This  form  of  relief  is  also  to  be  distinguished  from  a  declara- 
tion ;  the  right  to  come  to  Court  to  have  a  document  cancelled 
is  ind'eed  a  right  to  a  consequential  relief  sufficient  to  sustain 
a  declaratory  decree,  Sheo  Singh  v.  Dakho  [1878]  1  AH.,  688, 
P.  C,  but  the  relief  given  by  the  Court  in  pursuance  of  that 
right  is  a  substantial  relief  independent  of  the  declaration, 
Rampalv.  Balhhadra  [1902]  25  All.,  1,  P.  0.  ;  Ram  v.  Eughoo 
[1876]  1  Cal.,  457  ;  Parbatibai  v.  Visvanath  [1904]  29  Bom., 
207  (contra,  Karam  v.  Daryai  [1883]  5  All.,  331,  F.  B.)  Or- 
dinarily, however,  a  plaintiff  out  of  possession  and  not  in  a  posi- 
tion to  claim  a  decree  for  possession,  should  not  be  given  adeciee 
for  cancellation  of  an  instrument  which,  If  genuine,  disproves 
his  title,  Shanher  v.  Sarup  [1911]  34  All.,  140.  Oontra,  Kedar  v. 
Bhagwanti  [1911]  8  A.  L.  J.,  462.  For  s.  39  generally,  see 
'Vulley  V.  Dattubhoy   [1900]  25  Bom.,  10. 

any  person — may  be  other  than  a- party  to  the  instru- 
ment, ante,  478,  e.g.,  a  Hindu  reversioner,  Ohutter  v.  Wooma 
[1867]  8  W.  R.,  273  ;  a  creditor,  Ishcar  v.  Devar  [1902]  27 
Bom.,  146  (suit  under  T.  P.  A.,  s.  53) ;  or  a  person  in  possession 
whose  .title  is  affected  by  the  document,  Nufisa  v.  Mahomed, 
[1875]  24  W.  K,  336.  Distinguish  Narendra  v.  Basudeo  [1912] 
14  I.  C,  81  (deed  by  owner).  Cf.  ill. (6)  and  (c)  ;  also  Roghoobur 
Bhekdharee  [1869]  11  W.  R.,  455. 

ai^ainst  whom — A  vendor  of  land  after  sale  may  have 
no  interest  left  in  the  property  to  entitle  him  to  sue  for  cancel- 
lation of  a  fraudulent  mortgage-deed  affecting  the  property, 
Jhi^na  v.  Bevi  [1887]  9  All.,  439.  But  there  is  no  rule  that  in 
no  case  can  a  man,  who  has  parted  with  property,  in  respect 
of  which  a  void  or  voidable  instrument  exists,  sue  to  have  such 
instrument  cancelled.  If  the  instrument,  left  outstanding, 
may  injure  him,  he  has  the  right  to  have  it  adjudged  void, 
Kotrabassappya  v.  Chenvirappaya  [1898]  23  Bom.,  375.  Ante, 
482«. 

written  instpument — e.g.,  a  will,  Jadu  Nalh  v.  Bhag- 
u-ani  [1892]  1  0.  C.  (Sup.),  4  ;  a  receipt,  Venkata  v.  Kadamhi 
[1910]  7  M.  L.  T.,  270 ;  an  award,  Lu  Tha  v.  Ma  Shere  Me,  3  L. 
B.  -R.;  4,;  34  C,  853,  859,  Vulley  v.  Dattubhoy,  supra  ;  entry  of 
a  balarice  binding  as  acknowledgment,  Oansa  v.  Oanga  Ram 
[1890].P.  R.No.  12;  a  compromise,  Manram  v.  MoZa  [1909] 
6  A.  L:  J.  R.,  561.  Cf.  Sarbesh  v.  Hari  [1910].  As  to  an 
anumati-patra,  see  Hurri  v.  Upendra  [1896]  24' Cal.,  1  P.  C.,- 
14  C.  W.  N.  451  (compromise  decree.)  A  judgment  obtained 
by  fraud  may  be  set  aside,  Venkatappa  v.  Suhba  [1905]  29  Mad., 
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179.  Of.  Khagendra  v.  Pran  Nath  [1902]  29  Cal.,  395,  P.  C. 
Bat  no  suit  will  lie  to  set  aside  a  decree  where  fraud  is  neither 
alleged  nor  proved  and  no  other  specific  relief  is  asked  for, 
Banarsi  v.  Ram  Islarain  [1907]  30  AH.,  105. 

void — '  void  agreement,'  I.  C.  A.,  s.  2  {g),  '  void  contract,' 
ibid,  s.  2  (i).  Ante,  24.  Pollock,  Con.,  9.  Peahe  v.  Highfield 
[1826]  1  Rus.,  559  (forged  deed.)  Where  a  party  had  denied 
execution  of  a  document  upon  the  allegation  that  it  was  forged, 
before  the  registering  officers,  he  might  sue  to  have  it  adjudged 
void,  Mohima  v.  J'ugul  [1881]  7  CaL,  736  ;  Fukeer  v.  Thakoor 
[1871]  15  W.  R.  421  ;  Prosunno  v.  Mothoora,  [1870]  15  W.  R., 
487.     Contra,  Watson  v.  Neel  [1868]  10  W.  R.,  330. 

voidable — in  case  of  contract,  see  I.  0.  A.,  ss.  2  (i),  19  ; 
ante,  476  ;  Brooking  v.  Moudslay  [1888]  38  Oh.  D.,  643  ; 
2  Story,  Eq.,  s.  695  (fraud  classified.)  E.  g.  a  deed  of  gift 
obtained  by  a  spiritual  adviser  by  fraud  and  undue  influence, 
Mannu  v.  Dmadat  [1890]  12  All.',  523  ;  Sital  v.  Prahhu  [1888] 
10  AH.,  535  {onus  on  donee) ;  Ogilvie  v.  Jeaffreson  [I860] 
2  GifE.,  353  (fraud);  Willan  v.  Willan  [1810]  16  Ves.,  72 
(surprise.)  Non-payment  of  consideration  money  within  the  tinae 
agreed  does  not  avoid  a  sale-deed,  Kilaru  v.  Polavarapu  [1913] 
M.  W.  N.,  637,  Banne  v.  Rajab  [1879]  P.  R.  No  85.  Of.  Baijnath 
V.  Pattu  [1908]  30  All.,  125  ;  Oobindasamy  y.  Ramasawviy  [1908] 
32  Mad.,  72  ;  Noggendro  v.  Kishen  [1873]  19  W.  R.,  133,  P.  0. 

reasonable  apprehension— to  be  determined  with 
reference  to  the  circumstances  of  each  case,  Kotrabassappaya  v. 
Ghencirappaya  [1898]  23  Bom.,  375,  and,  in  the  case  of  a  sham 
sale-deed,  will  only  arise  when  a  title  by  ownership  is  claimed 
under  it,  Singarappa  v.  Talari  [1904]  28  Mad.,  349.  There  is 
no  ground  for  equitable  interposition  where  the  instrument 
cannot  legally  be  used  for  the  purpose  which  is  apprehended, 
Shib  V.  Hira  [1878]  1  All.,  622,  or  where  the  plea  which  is 
the  basis  of  suit  may  be  urged  as  defence  in  a  previous  suit, 
Ghliaganlal  v.  Dhondu  [1903]  27  Bom.,  607,  or  where  the 
recital  objected  to  in  a  bond  is  no  evidence  of  the  fact  recited, 
Sunkur  v.  Juddoohuns  [1868]  9  W.  R.  285.  So  also  where  the 
instrument  is  a  nullity,  Umrao  v.  Jan  Alt  [1898]  20  All.,  465 
(deed  of  gift  between  Mahomedans,  inoperative  for  lack  of 
delivery  of  possession) ;  Banku  v.  Krishto  [1902]  30  Cal.,  433 
(document  not  signed  on  all  pages) ;  (but  see  ante,  480-1) ;  or  even 
has  been  fraudulently  antedated,  Nurdin  v,  Alavudin  [1888]  12 
Mad.,  134 ;  or  where  the  suit  is  premature,  Oomur  v.  Luekhee 
[1868]  10  W.  R.  47.  A  deed  of  gift  executed  and  registered  by 
a  Hindu  lady  is  valid,  though  possession  has  not  been  delivered, 
and  throws  a  clond  on  the  rights  of  reversioners,  Balbhadra  v. 
Bhawani  [1907]  34  Oal.,  853. 
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sepiousinjupy—Chhaganlal  v.  Dhondu,  supra. 

may  sue — A  previous  suit  for  possession,  under  s.  9  ante, 
does  not  bar  a  subsequent  suit  for  cancellation  of  a  deed  of  gift, 
Jai  v.  >Lalit  [1903]  26  All.,  236.  Plaintiff  may  sue  merely  for 
declaration,  Amin  v.  Sant  [1913]  P.  R.  No.  18. 

Court  fee,  Rs.  10,  Court  Fees  Act,  iSch.  II,  art.  17  (iii), 
Kara7n  v.  Daryai  [1883]  5  All.  331,  F.  B. ;  Durga  Bahhsh  v. 
Mohammad  [1898]  1  0.  C.  123  ;  ad  valorem  under  ibid,  s. 
(iv),  cl.(c),  Parvatihai  v.  Vishvanath  [1904]  29  Boiii.,  207  ; 
Samiy a  V.  Minammal  [1899]  23  Mad.  490;  Ghet  v.  Mul  Singh 
[1871]  P.  R.  No.  10  ;  Chuni  Lai  v.  Boder  Mai  [1886]  P.  R.  No.  2. 
Cf.  Oopal  V.  Laluram,  ibid.  No.  69. 

Jurisdiction  of  Gourt,  determined  by  plaintiff's  valuation, 
Naraina  v.  Aya  Putter  [1874]  7  Mad.  H.  0,  R.  372. 

Limitation— -3  years  from  when  the  facts  entitling  the 
plaintiff  to  have  the  instrument  cancelled  become  known  to 
him,  I.  Lim.  Act,  Sch.  I,  art.  91  ;  Bakatram.  v.  Kharsetji 
[1003]  27  Bom.,  560  ;   Fakharuddin  v.    Offleial   Trustee   [1881] 

8  Gill.,  178,  P.  C.  ;  Mahabir  v.  Hurrihur  [1892]  19  Cal., 
629 ;  Sham  v.  Amarendro  [1895]  23  Cal.,  460  ;  Ghanvirapa 
V.  Danava  [1894]  19  Bom.,  593  ;  Hasan  v  Nazo  [1889]  11 
AH.,  456  ;  Safdar  v.  Akbar  [1910]  5  I.  C,  497  ;  Rallia  Ram  v. 
Sundar  [1883]  P.  R.  No.  83  ;  Amir  v.  Attarunnissa  [1896] 
P.  R.  No.  75.  But,  where  cancellation  is  merely  ancillary, 
limitation  will  have  to  be  determined  with  reference  to  the 
substantive  relief  prayed,  Sikher  v.  Dulputty  [1879]  J  Cal., 
363;  Raghubar  v.  Bhikya  [1885]  12  Cal.,  69  ;  Hurri  v.  Upen- 
dra  [1896]  24  Cal.,  IP.  C.  ;  Beni  v.  Dudhnath  [1899]  27  Cal, 
156,  P.  C;  Banku  v.  Krishto  [1902]  30  Cal,  433;  Harihar 
V.  Dasarathi  [1905]  33  Cal,  257,  265-6;  Sobha  v.  Sahodra 
[1883]  5  All,  322;  Jinatboo  v.  Sha  Nagar  [1886]  11  Bom., 
78  ;  Abdul  v.  Kirparam  [1891]  16  Bom.,  186 ;  Alamkhan  v. 
Yasinkhan  [1892]  17  Bom.,  755  ;  Unni  v.  Kunehi  [1890]  14 
Mad.,  26  ;  Karim  v.  Begam  [1895]  P.  R.  No.  52 ;  Bijoy  v. 
Krishna  [1907]  34  Cal,  329,  P.  0.  ;  Petherpermal  v.  Muniandi 
[1908]  12   0.  W.  N.  562,  P.  0. ;  Balabhadar  v.   Jawahir  [1908] 

9  0.  C.  346  ;  Jagardeo  v.  Phuljhari  [1908]  30  All,  375  (decla- 
ration that  transaction  embodied  in  a  deed  is  sham).  Ante, 
484-5. 

Onus— Mahadeo  v.  Vithoba  [1913]  18  I.  C,  853,  9 
N.  L.,R.  8. 

adjudg^ed  void  op  voidable— not  for  return  of  the 
bond-paper,  Miraj  v.  Mahomed  [1869]  P.  R.  No.  8  ;  or  for  a 
declaration  that  a  registered  deed  is  void,.  Ramehand  v.  Muham- 
mad [1888]  P.  R.  No.  135  -Matu  v.  Hirde  [1894]  P.  R,  No.  44. 
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What  instru- 
ments may 
be  partially 
cancelled. 


Power  to  re- 
quire party 
for  whom  in- 
strument is 
cancelled  to 
make  com- 
pensation. 


may  in  its  discpetion,  with  -reference  to  all  the  cir- 
cumstances of  the  case,  and  the  conduct  of  the  parties,  VuUey 
y.  Dattuhhoy  [1900J  25  Bom.,  10.  Ante,  480  sqq. 

if  the  instpument  has  been  pegisteped— Mo/iima 
V.  Jugul  [1881]  7  Cal.,  736,  Ante,  480-2. 

III.  (a,)~Thornton  v.  Knight  [18-lt)J  16  Sim.,  509,  510 
(Shadwell,  V.  C). 

111.  (b)— Masters  v.  Braban  [1735]  1  Bus.,  CfiOw.  Cf. 
Venhata  v.  Kadambi  [1910]  7  M.  L  T.  270. 

111.  (c)-Pie.rce  v.  Webb  [1792]  3  Bro.  Ch.,  16n. 

111.  (A)—Anglo-Da7iuhian  Go.  v.    Rogerson  [1867]  4  Eq.,  3. 

40.  Where  an  instrument  is  evidence  of  different 
rights  or  different  obligations,  the  Court  may,  in  a  proper 
case,  cancel  it  in  part  and  allow  it  to  stand  for  the  residue. 

Illustration. 

A  draws  a  bill  on  B,  who  endorses  it  to  C,  by  whom  it  appears  to  be 
endorsed  to  D,  who  endorses  it  to  B.  C's  endorsement  is  forged.  C  ia 
entitled  to  have  such  endorsement  cancelled,  leaving  the  bill  to  stand  in 
other  respects. 

Prineiple — Justice  may  not  always  require  the  cancellation 
of  a  document  in  its  entirety,  and  the  Court  will  exercise  its 
discretion.     Ante,  482-3. 

pight  =  "a  capacity  residing  in  one  man  of  controlling, 
with  the  assent  and  assistance  of  the  State,  the  actions  of 
others,"  Holland,  Jur.,  79.   Ante,  3-4. 

obligation— defined,  s.  3,  ante. 

ppopep  ease— The  invalid  and  valid  part  must  be  seive- 
ble,  Davlatsing  v.  Pandu  [1884]  9  Bom.,  176  ;  Kristodhone  v. 
Brojo  [1897]  24  Cal.,  895,  896  ;  Khub  Singh  v.  Jhau  Lai 
[1898]  12  C.  P.  L.  R.,  13  ;  and  inconsistent  pleas  should 
not  be  joined,  Mahomed  v.  Eosseini  [1888]  15  Cal.,  684,  P.  C.  ; 
lyyappa  v.  Ramalahshmamma  [1890]  13  Mad.,  549,  551.  But 
nee  Narayanasami  v.  Ramasami  [1890]  14  Mad.,  172;  Jino  v. 
Manon  [1895]  18  All.  125.  Ante,  427-8,  483-4. 

eancel  in  part— Inder  v.  Campbell  [1881]  7  Cal.,  474; 
Khuda  Baksh  v.  Budhar  Mai  [1882]  P.  R.  No.  186. 

Ill.-Draft  New  York  Civil  Code,  s.  1908  n. 

41.  On  adjudging  the  cancellation  of  an  instrument, 
the  Court  may  require  the  party  to  whom  such  relief  is 
granted  to  make  any  compensation  to  the  other  which 
justice  may  require. 

Principle — He  who  seeks  equity  must  do  equity. 
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Scope — Applies  where  the  Court  is  exercising  its  jurisdic- 
tion to  cancel  an  instrument,  Kaiihai  v.  Babu  [1911]  8 
A.  L.  J.  R.,  1058. 

Similar  Law — Ss.  36,  38,  ante  ;  1.  C.  A.,-ss.  64,  65. 

may  pequipe— relief  discretionary,  Brohmo  v.  Dharmo 
[1898]  26  Gal.,  381.  Plea  not  allowed,  where  not  taken  in  first 
Court.  Ookul  V.  Karan  [1911]  8  I.  C,  782. 

compensation— including  repayment  of  money  received 
by  the  plaintiff  personally  or  through  a  duly  authorised  mana- 
ger, Ajit  V.  Bijai  [1884]  11  Cal.,  61  P.  C.  ;  Sultan  v.  Bashmat 
[1915]  29  I.  C,  804,  together  with  interest,  Outline  v.  Abool 
[1871]  14  M.  I.  A.,  53,  7  B.  L.  R.,  630  (case  of  coercion). 
Where  Hindu  widow  sells  for  necessity,  reversioner  can- 
not get  sale  set  aside,  even  on  payment  of  entire  sale  price, 
Eaghubar  v.  Akhfar [1908]  5  A.  L.  J.  R.,  366. 

which  justice  may  require — Dattaram  v.  Vinayak 
[1903]  28  Bom..  181,  explg.  Mohori  v.  Dharmodas  [1903]  30 
Cal.,  539,  549,  P.  C.  Ante,  485-6.  Jagar  Nath  v.  Lalta  [1908] 
31  All.,  21.  Holbrook  v.  Shnrpey  [1812]  19  Ves.,  131.  Monosseh 
v.  Sharpurji  [1908]  10  Bom.  L.  R..  1004  f^agreement  by  lunaticV 
Distinguish  Mawz7ai  V.  Kavasji  [1911]  9  1.  C,  12i  ;  Ghnghatta 
v.  Asa  [1913]  P.  R.  No.  30  ^enjoyment  of  usufruct  by  defend- 
ant mortgage-deed  executed  by  minor  plaintiff  is  void,  and  the 
latter  should  not  be  put  upon  terms  :  Gaya  v  Sarfaras  [1915] 
29  1.  C.  972. 


CHAPTER  VI. 


Discri'tion 
of  Court  as 
to  declara- 
tion of 
status  or 
right. 


Bar  to  sucli 
declaration. 


OF  DECLARATORY  DECREES. 

42.  Any  person  entitled  to  any  legal  character,  or  to  any 
right  as  to  any  property,  may  institute  a  suit  against  any  ; 
person  denying,  or  interested  to  deny,  his  title  to  such 
character  or  right,  and  the  Court  may  in  its  discretion  make 
therein  a  declaration  that  he  is  so  entitled,  and  the  plaintiff 
need  not  in  such  suit  ask  for  any  further  relief  : 

Provided  that  no  Court  shall  make  any  such  declaration 
where  the  plaintiff,  being  able  to  seek  further  relief  than  a 
mere  declaration  of  title,  omits  to  do  so. 

Explanation. — A  trustee  of  property  is  a  "  person 
interested  to  deny  "  a  title  adverse  to  the  title  of  some  one 
who  is  not  in  existence,  and  for  whom,  if  in  existence,  he 
would  be  a  trustee. 

Illustrations. 

(a)  A  is  lawfully  in  possession  of  certain  land.  The  inhabitants  of  a 
neighbouring  village  claim  a  right  of  way  across  the  land.  A  may  sue  for  a 
declaration  that  they  are  not  entitled  to  the  right  so  claimed. 

(b)  A  bequeaths  his  property  to  B,  C  and  B,  "  to  be  equally  divided 
amongst  all  and  each  of  them,  if  living  at  the  time  of  my  death,  then  amongst 
their  surviving  children."  No  such  children  are  in  existence.  In  a  suit 
against  A's  executor,  the  Court  may  declare  whether  B,  C  and  D  took  the 
property  absolutely,  or  only  for  their  lives,  and  it  may  also  declare  the 
interests  of  the  children  before  their  rights  are  vested. 

(c)  A  covenants  that,  if  he  should  at  any  time  be  entitled  to  property 
exceeding  one  lakh  of  rupees,  he  will  settle  it  upon  certain  trusts.  Before 
any  such  property  accrues,  or  any  persons  entitled  under  the  trusts  are 
ascertained,  he  institutes  a  suit  to  obtain  a  declaration  that  the  covenant  is 
void  for  uncertainty.     The  Court  may  make  the  declaration. 

(d)  A  alienates  to  B  property  in  which  A  has  merely  a  life  interest. 
The  alienation  is  invalid  as  against  C,  who  is  entitled  as  reversioner.  The 
Court  may  in  a  suit  by  C  against  A  and  B  declare  that  C  is  so  entitled. 

(e)  The  widow  of  a  sonless  Hindu,  alienates  part  of  the  propert.y  of 
which  she  is  in  possession  as  such.  The  person  presumptively  entitled  to 
possess  the  property  if  he  survive  her,  may,  in  a  suit  against  the  alienee, 
obtain  a  declaration  that  the  alienation  was  made  without  legal  necessity 
and  was  therefore  void  beyond  the  widow's  lifetime. 

(  / )  A  Hindu  widow  in  possession  of  property  adopts  a  son  to  her  deceased 
husband.  The  person  presumptively  entitled  to  possession  of  the  property 
on  her  death  without  a  son  may,  in  a  su  it  against  the  adopted  son,  obtain  a 
declaration  that  the  adoption  was  invalid. 

(g)    A  is  in  possession  of  certain   property.    B,  alleging  that  he  is  the 
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owner  of  the  property,  requires  \  to  deliver  it  to  him.    A  may  obtain  a  decla- 
ration of  his  right  to  hold  the  property. 

[h)  A  bequeaths  property  to  B  for  his  life,  with  remainder  tn  B's  wife 
and  her  children,  if  any,  by  B,  but,  if  B  die  without  any  wife  or  children,  to 
C.  B  has  a  putative  wife,  D,  and  children,  but  C  denies  that  B  and  D  were 
ever  lawfully  married,  n  and  her  children  may,  in  B's  lifetime,  institute  a 
suit  against  C  and  obtain  therein  a  declaration  that  they  are  truly  the  wife 
and  children  of  B. 

Scope — Ante,  489-92.  It  does  not  sanction  every  form  of 
declaration,  but  declaration  limited  to  specific  legal  character  or 
right  to  property.  Ramdas  v.  Senretani  of  State  [1912]  17  C.  L.  J., 
75.  Barkat  v.  Jagat  [1912]  249  P.  W.  R.,  1912  ;  17  1.  C, 
379.  Kunhiamma  v.  Kunhunni  [1892]  16  Mad.,  140.  Re- 
moval of  cloud  from  title  and  perpetuation  of  testimony  regard- 
ing title  or  status,  Govinda  v.  Thayamnud  [1904]  28  Mad., 
57  ;  Gandla  v.  Sivanappa  [1915]  27  M.  L.  J,,  520.  Qy.  as  to  a 
suit  to  have  the  true  construction  of  a  statute  declared  and  an 
act  done  in  contravention  of  the  statute,  rightly  understood, 
pronounced  null  and  void,  Fischer  v.  Secy,  of  State  [1898]  22 
Mad.,  270,  282,  P.  C.  A  suit  cannot  be  brought  to  obtain  a 
declaration  on  a  mere  question  of  law,  Rira  v.  Jai  Singh  [1887] 
2  C.  P.  L.  R.,  156  ;  nor  apparently  for  a  declaration  that  a 
decree  does  not  bind  strangers  or  minors  not  represented  in 
the  suit,  Partah  v.  Bhabuti  [1913]  35  AH.,  487,  P.  C. 

Similar  Law — Action   of  declarator  in  Scotland  ;    bills   of 
peace,  to  .  perpetuate    testimony    or  take  it   de   bene  esse,    bills 
quia  timet,  and  15  &  16  Vict.,  cap.  86,, s.  50,  in  England  ;  also 
Rules  of  Supreme  Court,  Or.  25,  r.  5;   SH^   v.   Bedford  [1899] 
1  Ch.,  494,  514  ;   Chapman  v.  Michaelson  [1908]  78  L.  J    Ch 
272.     Ante,  487,  489.     Cf.  C.  P.  C,  Sch.  i.  Or.  21,  r.  63  ;  Moti  v. 
Kaunsilla  [1894]   16    All.,  308,  F.  B.  ;    Wamanrao  v.   Rustomji 
[1896]  21    Bom.,  701 ;    Ponappa   v.    Pappuvayyangar   [1881]   4 
Mad.,  1,   F.  B.  ;     Kristnam'v.    Pathma  [1905]   29  Mad.,    151 
F.  B  ;  Allagappa  v.  Vazamat  [1908]  4   L.  B.  R.,  263  ;  Pitche  v! 
Mait77(5f  [1910]  8  I.  C,  608  ;  cf.  Ghathu  v.    Kunhamed  [1887]  11 
Mad.,    280   (surplus   sale-proceeds  attached)   Ghath   v.    Kalaih 
[1912]  M.    W-.  N.,  401  (question  under  0.  P.  C,  247),   Miran  v 
Afra[1900]P.   R.,  No.   111.   Kallu  v .  Shamsuddin  [1912]   269 
P.  W.  R.;  Agra  Tenancy  Act,  s.  198  (Act   XII  of  1881,  s.  148)' 
Sabt   V.   Bashir   [1885]   5   A.  W.    N.,  194  ;    Mahadeo   v.    Baehu 
[1888]  11  All,,  224.     U.  P.  Land  Rev.  Act,  s.  Ill,  Ram  Gharan 
V.  Ram  [1908]  5  A,  L.   J.  R.,  614.     Punjab  Land  Revenue  Act 
(XVII   of  1887),  8.  45,  Sajawal  v.    Sodagar  [1913]  P.  R.  No  2 
rev.    (alsos.    158,   and  Act   XVI   of   1887,   s.  77  (3));    s     II7' 
Laehmi  v,    Hondi   [1913]  P.    R.,  No.  100.     Of.  also  s.  39  ante' 
Oomtiv.  Darab,  [1902]  22  A.,  W.  N.,  187  ;  Ram  v.  Nakched  [1882] 
4  All.,    261,   264.     'Nasir  v.    Aman  [1913]   17  C.  L.   J.,   118 
(Assam  Reg.  I  of  1886,  s.  154)., 
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Old  Law— Act  VI  of  1854,  s.  29  ;  Act  VIII  of  1859,  s.  15. 
Declaratory  decree  not  granted  where  plaintiff  had  no  right  to 
consequential  relief  or  could  not  make  the  declaration  the  found- 
ation of  relief  in  another  Court,  ante,  488  ;  Lekhraj  v.  Bareha 
[1879]  P.  R.,  No.  94 ;  exception  in  favour  of  Hindu  reversioner 
or  person  in  analogous  position,  Ishri  Dutt  v.  Hanshutti  [1883] 
10  Cal.,  324,  P.  C.  ;  Kanh  Singh  v.  Dasaundha  [1876]  P.  R., 
No.  112  ;  ante,  500.     Cf.  Anyaba  v.  Daji,  [1895]  20  Bom.,  202. 

any  pepson — who  under  the  law  may  be  the  plaintiff 
(cf.  Natlia  v.  OurbaJtsh  [1882]  P.  R.,  No.  10,  or  the  defendant  in 
a  suit,  e.g.,  a  minor  or  a  lunatic  or  a  corporation.  All  persons 
in  whom  the  right  to  the  relief  claimed  is  alleged  to  exist  must 
join  as  plaintiffs,  Chediv.  Dy.  Oommr.  of  Bahraich  [1894:'}  3 
0.  C,  351,  and  a  daughter  and  her  son  may  join  to  question 
an  alienation  made  by  a  Hindu  widow,  Narayana  v.  Chengal- 
amma  [1885]  10  Mad.,  1. 

entitled — not  a  stranger  to  the  title  or  status  in  dispute, 
Sohel  Singh  v.  Shadi  [1888]  P.  R.  No.  99  ;  IP.  L.  R.,  97.  Cf. 
Ram  V.  Rukmin  [1885]  7  All.,  884  ;  Wajidv.  Dianatullah  [1885] 
8  All.,  31  ;  Muniswamy  v.  Murugappa  [1910]  7  M.  L.  T.,  45. 
May  be  the  lessor,  where  the  lessee's  title  has  been  denied,  Birj 
V.  Collector  of  Allahabad  [1881]  4  All.,  102,  or  mortgagor,  though 
mortgagee  is  in  possession,  Akasi  v.  Jutagir  [1910]  6- 1.  C,  166. 
An  executant  of  a  sale-deed  must  get  it  set  aside,  before  he  can 
get  a  declaration  of  title  to  property  sold,  Pawna  v.  HabUM  [1910] 
6  I.  C,  891. 

leg^al  ehapactep — position  recognised  by  law,  Hiralal 
V.  Oulab  [1896]  10  C.  P.  L.  R.,  1  ;  Maharaj  Narain  v.  Sliashi 
[1915]  13  A.  L.  .1.,  455  ;  Ghannu  v.  Babu  [1909]  32  AH.,  527,  ante, 
490-1 ;  e.g.,  the  plaintiff's  status  as  a  Rajput,  Tasadduq  v.  Waztr 
ri906]  P.  L.  R.,  No.  9  ;  or  as  the  legitimate,  Qamar  Ara  v.  Peare 
[1898]  2  0.  C,  57,  58,  (qy.,  Jai  Singh  v.  ?7ttam[1884]  P.  R.  No. 
148,  Mantota  v.  Mohan  [1897]  11  C.P.  L  R.,  72,  or  adopted  son  of  a 
certain  person,  Bhagat  v.  Shiv  [1894]  P.  R.,  No.  141  ;  U.  B.  R. 
[1892-6]  623,  627;  or  as  his  daughter's  son  and  sharer  in  cultiva- 
tion, Mohendra  v.  Kedar  [1912]  9  A.  L.  J.  R.,  788 ;  or,  as  not 
the  husband  of  the  defendant,  Waryam  v.  Phevion  [1901]  P.  R., 
No.  50,  Jas&Ma?- V.  Mahtab  [190.3]  P.  R.,  No.  20,  or  his  father, 
Shrivaktuba  v.  Agarsingji  [1910]  34  Bora.,  676,  Kailasa  v.  Raghu-, 
bar  [1914]  17  0.  C,  331  ;  or,  as  the  priest  of  a  temple,  Lim&a  v. 
Rama  [1888]  13  Bom.,  548,  Kalidas  v.  Parjaram  [1890]  15 
Bom.,  309  ;  or,  as  the  member  of  a  society,  Sudharam  v. 
Sudlmram  [1869]  3  B.  L.  R.,  A.  C,  91.  Bhupendra  v.  Ranajit 
[1913]  20  I,  C,  676,  was  a  suit  for  a  declaration  that  the  election 
of  defendant,  as  member  of  Imperial  Council,  was  void. 

any  pight  —recognised  and  enforced  by  law,  ante  491-505, 


SPECIFIC    RELIEF   ACT,    S.    42.  219 

(but  not  of  an  abstract  right,  Muhammad  v.  Mangra,  7  I.  C,  318). 
Subbaraya  v.  Vedantaehariar  [1904]  28  Mad.,  23,  Basdeo  v. 
Damodaranund  [1904]  1  A.  L.  J.  R.,  44  ;  and  subsisting  at  the 
date  of  decree,  Nobokishore  v.  Bamkishen  [18G8]  9  W.  R.,  131  ; 
may  be  vested  or  contingent,  ante,  498-503,  Kutubuddin  v. 
Umri  [1887]  P.  R.,  No.  18,  Prem  v.  fiamo72[1888]  P.  R.,  No,  11; 
but  not  merely  the  posibility  of  a  right,  Samarendra  v.  Birendra 
[1908]  35  Cali  777,  794,  Budh  v.  Dhan  [1898]  P.  R.,  No.  57  ; 
ante,  505.  A  right  to  come  to  the  Court  to  have  a  document 
or  act  which  obstructs  the  title  or  enjoyment  of  property  set 
aside,  or  for  an  injunction  against  such  obstruction,  is  sufficient 
to  sustain  a  declaratory  decree,  Sheo  v.  Dahho  [1878]  1  All.,  688, 
P.  C.  Bights  declared  :  proprietor,  Bissessuri  v.  Baroda  [1884] 
10  Cal.,"l076  ;  Ohuni  v.  Ram  [1888]  15  Cal.,  460,  F.  B.,  Ghin- 
nasami  v.  Ambalavana  [1905]  29  Mad.,  48  ;  Meqha  v.  Shad'i 
[1892]  P.  R.,  No.  34,  F.  B.,  Ekhav  v.  Anu  [1910]  6  I.  C,  46 
(Magistrate's  order  under  Cr.  P.  C,  s.  133) ;  co-owner,  Pan- 
chanada  V.  Nilakanda  [1883]  7  Mad.,  191;  Ram  v.  Narivjan 
[1883]  P.  R.,  No.  182,  (qy.  Mekdee  v.  Aujud  [1874]  6  N.  W.  P. 
H.  C.  259)  ;  beneficial  owner,  Aghore  v.  Bam  [1896]  23  Cal., 
805 1  Qouf  V.  Dinonath  [1897]  25  Cal,  49  ;  Lobo  v.  Brito  [1897] 
21  Mad.,  231  ;  zamindar  entitled  to  cesses,  Akbar  v.  Sheoratan 
[1877]  1  All.,  373,  or  pattidar  to  village  dues  ;  Kamira  v.  Lalu 
[1912]  t.R.,  No.  110;  landlord,  Somkali  v.  Bhairo  [1882]  5 
All.,  55  ;  vendee,  Goberdhan  v.  Munnoo  [1871]  15  W.  R.,  95, 
Dadv.  8uha  [1877]  P.  R.,  No.  68,  Abbas  Ali  v.  Pirbuksh  [1879] 
P.  R.  No.  132  ;  cf.  McCullough  v.  Connelly  [1907]  15  L.  R.  A.,  " 
N.  S.,  823  (  bona  fide  purchase  for  value  )  ;  mortgagee,  Gobind 
V.  Udai  [1870]  6  B.  L.  R.,  320,  Sheonath  v.  Manohar  [1903]  6 
0.  C,  324,  Pokharv.  Bam  [1887]  7  A.  W.  N.,  231,  Mahabala  v. 
Kunhanna  [1898]  21  Mad.,  373  (mortgagee's  heirs) ;  partner, 
Launkra  v.  Moher  [1884]  P.  R.,  No.  93  ;  reversioner,  Sheoratan 
V.  Lappu  [1881]  1  A.  W.  N.,  160,  Sant  v.  Deo  Saran  [18S6]  8 
All.,  365  ;  remainderman,  Anant  v.  Baghunath  [1882]  8  Cal., 
769,  P.  C.  ;  lakhiraj  title,  Abhoy  v.  Rally  [1880]  5  Cal.,  949  ; 
lawful  possession,  Ismail  v.  Mahomed  [1893]  20  Cal.,  833,  P.  C. 
(qy.  Badr-ud-din  v.  Abdul  [1888]  P.  R.,  No.  12) ;  self-acquisition, 
Chabildas  v.  Bamdas  [1909]  11  Bom.  L.  R.,  606  ;  right  to 
ofiice,  Bamanuja  v.  Devanayka  [1885]  8  Mad.,  361,  Koondo  v. 
Dheer  [1873]  20  W.  R.,  345  ;  right  to  perform  or  get  performed 
religious  cerembnies,  Trimbak  v.  Krishnarao  [1909]  33  Bom., 
387  ;  right  to  receive  offerings,  Limba  v.  Bama,  supra,  Badri  v. 
Mulloo  [1905]  8  0.  C,  339  ;  right  to  family  birt,  Bhagat  v. 
Shiv  [1894]  P.  R.,  No.  141  ;  right  to  mutation  of  names  in  the 
Collector's  books,  Bhikaji  v.  Pandu  [1893]  19  Bom.,  43  ;  right 
to  maintenance,  Nistarini  v.  Makhan  [1872]  9  B.  L.  R.,  11  ; 
equity  of  redemption,    Bhawani   v.  Kallu   [1895]   17  AH.,  537, 
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F.  B.,  Natliu  y.  Gttmani  [1896]  18' AH.,  ,320  ;  right  to  hdldhaut, 
Gopi  V.  Taramoni  [1879]  5  Cal.,  7,  F.  B.  ;  easement,  Ilahi  v.  Din 
[1897]  P.  R.,  No.  14;  right  to  erect  fish-trap,  Makhan  v,  Ookul 
[1885]  P.  R.,  No.  32  ;  right  to  reside  in  village  dbadi  free  of  pay- 
ment of  fees,  Rala  Bam  v.  Bir  Singh  [1887]  P.  R.,  No.  48  ;  non- 
liability to  assessment  by  municipality,  Dwarka  v.  AddyallSQi] 
21  Cal",  319,  324,  Kameshwar  v.  Bhahua  Munieipality  [1900]  27 
Cal.,  849  ;  non-liability  to  paykamiana  dues,  Muhammad  v.  Hahib 
[1905]  P.  L.  R.,  No.  113.  Semhle,  claim  to  discharge  an  obliga- 
tion in  a  particular  manner  is  not  a  claim  to  a  right,  Muhammad 
V.  Ahdulla  [)891]  P.  R.,  No.  77.  Right  to  perform  worship  on 
behalf  of  an  indeterminate  class  of  persons  on  property  belong- 
ing to  third  parties,  not  established,  Sonu  v.  Daryai  [1896]  P. 
R.,  No.  4.  English  cases  seem  to  require  in  the  plaintiff  a 
present  vested  estate,  though  ever  so  minute  or  remote,  2  Story, 
Eq.,  s.  1511. 

Hindu  reversioner  may  sue  to  avoid  (1)  alienation  made  by 
female  heir,  ante,  501,  Riip  Narain  v.  GopaZ  [1909]  6  A.  L.  J. 
R.,  567,  P.  C,  Narayana  v.  Changalama  [1886]  10  Mad.,  1, 
Nur  Bukshy.  Fajjo  '[1876]  P.  R;,  No.  121,  Oami  v.  Khio 
[1889]  P.  R.,  No.  205,  Kur  Khanam  y.  Bani  [1894]  P.  R., 
No.  90,  Lahori  v.  Radho  [1906]  P.  R.,  No.  72,  Sahib  y.  Achhru 
[1910]  5  I.  C,  587  (declaration  regarding  validity  made, 
where  uncertain  whether  widow  alive  or  dead),  unless  made 
with  the  consent  of  the  next  reversioners,  Nobo  v.  Hari  [1884] 
10  Cal.,  1102,  F.B.,  Bajrangi  v.  Manokarnika  [1907]  30  All,  1, 
P.  C,  ante,  501  n  ;'  (2)  surrender  by  same,  where  the  whole  estate 
does  not  at  once  vest  in  the  next  heir,  Behari.y.  Madho  [1891] 
19  Cal.,  236,  P.  C  ,  or  part  of  the  lady's  life  estate  is  converted 
into  absolute  estate  in  lier  hands,  Hem  v.  Sarnamoyi  [1894]  22 
Cal.,  354,  Rangappa  v.  Kamti  [1908]  18  M.  L.  J.  R.,  309,  F.  B. ; 
ante,  508  n;  (3)  adoption  pretended  or  made  by  her  without 
legal  authority,  ante,  501,  Thaijammal  v.  Venkatarama  [1884]  7 
Mad.,  401,  Ghiruvolu  v.  Ghiruvolu  [1906]  29  Mad.,  390,  F.  B.,  ; 
or  (4)  testamentary  declaration  made  by  the  widow,  Kalian  v. 
Sanwal  [1884]  7  All.,  163,  Sheraji  y.Ram  Das  [1911]  8  A.  L.  J.  R., 
454.  But  see  Jaipal  v.  Inder  [1904]  26  All.,  238,  P.  C.  He 
may  also  sue,  after  the  death  of  the  widow  of  a  testator,  for  a 
construction  of  the  latter's  will  and  declaration  of  his  reveision- 
ary.  rights,  Ghuhkun  v.  Lolit  [1894]  20  Cal.,  906,  when  some 
immediate  necessity  for  the  construction  is  established,  Srinibash 
V.  Monmohini  [1906]  3  C.  L.  J.,  224.  As  a  general  rule,  the  next 
presumptive  reversioner  must  sue,  unless  he  is  in  collusion  with 
the  widow  or  has  waived  his  rights,  ante,  501-2  ;  Anyaha  v.  Daji 
[1895]  20  Bom.,  202,  Sheomurat  v.  Ram  [1888]  8  A.  W.  N.,  178. 
Sheo'mrat  v.  Bhagwati  [1895]  17  AH.,  523,  Chandres  v.  Nand 
[1894]   3  0.  C,   33C,   Sheopal  v.   Bundoo  [1905]  8   0.  C,  81, 
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Sikandar  v.  Bahadur  [1876]  P.  R.,  No.  39  ;  or  is  an  infant,  Malitab 
V.  Mahtah  [1877]  P.  R.,  No.  24 ;  or  sbe  is  only  the  holder  of  a 
life  estate,  ante,  501-2,  Ahdulla  v.  Muhammadu  [1895]  P.  R.,  No. 
14,  Sant  V.  Deo  [18iS6]  8  All.,  365.  But  the  rule  varies  with  the 
facts  of  the  case.  See.Baldeo  v.  Bhamsher  [1914]  23,  I.  C,  809. 
8  A.  L  J.  R.,  454.  But  there  is  no  presumption  of  collusion, 
[1900]  1  P,  L.  R.,  229.  Separate  nephews  have  no  locus  standi 
where  widow,  daughter  and  daughter's  son  are  in  existence, 
Barkat  v.  Jagat  [1912]  19  I.  0.,  379,  F.  B.  For  a  suit  by  a  Jat 
reversioner,  see  Ravi  v.  Kishen  [1890]  P.  R.,  No.  4. 

any  property,  in  posse,  i.e.,  not  such  as  is  non-existent 
at  the  time  the  right  is  asserted  and  may  or  may  not  ever  come 
into  existence,  Ramdial  v.  Budha  [1883]  P.  R.,  No.  115  (Rattigan 
and  Elsmie,  J. J.,  Smyth,  J.,  dissenting).  The  performance  of 
village  services  may  not  be  '  property,'  ibid  ;  but  damages  clearly 
are  {qy.,  Kishoree  v.  Gohind  [1872]  4  N.  W.  P.  B.  C,  70  A). 
Secus  right  to  6^7•£  or  priestly  offerings,  Gttr- Das  v.  Bhag  [1911] 
111.  C,  231.  Qy..  right  to  kill  cows  for  sacrifice  or  other 
purposes,  Qri  v.  Muhammad  [1914]  17  0.  C,  354,  359.  There 
may  be  property  in  a  word,  Bamanuja  v.  Rama  [1898]  22  Mad., 
189  ;  distinguish  Gadigeya  v.  Basaya  [19 10]  12  Bom.  L.  R.,  358  ; 
and  in  monastery  land  given  as  poggalika  gift,  Mra  Paw  v.  U. 
Pyin  [1908]  14  Bur.  L.  R.,  277. 

Title  for  declaration  that  plaintiff  is  entitled  to  subscribe 
to  a  Kuri  fund  is  not  a  right  to  declare  a  title  contemplated 
by  this  section,  Ramkrishna  v.  Narayana  [1915]  27  M.  L.  J.,  634. 

Suit.  — Pleadings — The  plaint  must,  on  its  face,  show  not 
only  the  existence  of  the  alleged  right,  but  also  the  circumstan- 
ces necessitating  prayer  for  declaratory  decree,  Khadim  v.  Naseer 
[1871]  3  N.  W.  P.  H.  C,  262  ;  Sital  v.  Jagdat  [1875]  7  ibid,  254. 
If  an  adoption  is  impeached,  the  plaint  must  dispute  its  fact 
or  validity  and  contain  a  prayer  for  a  declaration  regarding  the 
fact  or  validity,  Kusum  v.  Satya  [1900]  5  0.  W.  N.  162.  For  the 
essentials  for  maintaining  suit,  see  ante,  492-3,  Man  Kuar  v. 
Tara  [1885]  7  All.,  583,  585.  Res  judicata  will  bar  suit,  Ram- 
nandan  v.  Sheoparsan  [1910]  11  C.  L.  J,,  623  (decision  of  Probate 
Court  on  contested  application) ;  Thamhalla  v.  Thamballa  [1910] 
5  I.  C,  119  ;  Nanjiv.  Urnatul  [1912]  13  I.  C,  40  ;  Ram  v.  Bindesri, 
[1911]  8  A.  L.  J.  R.,  940. 

..  Gourt-fee — Rs.  10,  Court  Fees  Act,  Sch.  ii,  art.  17  (3)  Kalova 
V.  Padapa  [1876]  1  Bom.,  248  Dhondo  v.  Govind  [1884]  9  Bom., 
20,  Vithal  V,  Balkrishna  [1886]  10  Bom.,  610  F.  B  ,  Sagaji  v. 
Smith  [1895]  20  Bom.,  736,  Zinnatunnessa  v.  Girindra  [1903] 
30  Cal.,  788,  Bakshish  v.  Narain  [1877]  P.  R.,  No.  70,  Shah  Alum 
V.  Mahmud  [1889]  P.  R.  No.  2,  Hakim  v.  Mahtab  [1893]  P.  R.  No. 
109,  Dialr.  Beli  [1897]  P.  R.  No.  51 ;  cf.  Rup  v.  Fateh  [1911] 
16 
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8  A.  L..  J.  R.  82i  ;  unless  consequential  relief  is  also  asked  for,  in 
which  case,  ibid,  s.  7,  el.  iv  (e)  will  apply,  Dinabandhu  v.  Rajmo- 
7iini[1871]  8  B.  L.  R.,  Ap.  32,  Ram  v.  Sukh  Dai  [1880]  2  All., 
720,  F.  B.  {contra,  Dhondo  v.  Oovind,  supra),  Ostodie  v.  Hari 
,[1880]  ibid,  869,  Jogal  v.  Tale  [1882]  4  All.  320,  F.  B.,  Raghunath 
V.  Gangadhar  [1885]  10  Bom  ,  60,  Samiya  v.  Minammal  [1899] 
23  Mad.,  490,  Ouneshay.  Darobuti  [1875]  P.  R.,  No.  20,  Mulkun- 
essa  V.  Muni.  Gom.  Delhi  [1904]  P.  L.  R.,  No.  118.  Otherwise 
if  alleged  consequential  relief  mere  surplusage,  Oaneshi  v.  Beni 
[1911]  P.  R.,  No.  1.  But  Court  must  accept  value  of  relief  in 
plaint,  both  for  purposes  of  court-fee  and  jurisdiction,  Vadihani 
V.  Vaehhani  [1908]  11  Bom.  L.  R.  30.  Where  consequential  relief, 
e.g.,  injunction,  is  also  asked  for,  value  of  relief  is  that  of 
disputed  property,  Kriahna  v.  Rari  [1911]  14  0.  L.  J.,  47,  and 
value  for  purposes  of  jurisdiction  determines  that  for  payment 
of  court-fee.  Raj  krishna  v.  Bepin  [1912]  40  Cal.,  245  ;  Rarihar 
V.  Shyam  [1913]  ibid,    615,    Mohendra   v.    Thinandi   [1914]  19 

0.  L.  J.,  15.  As  to  valuation,  see  also  Shih  v.  Narinjan  [1912]  226 
P.  L.  R.,  Sardar  v.  Mehr  [1913]  82  P.  R.,  Rarnam  v.  Ram  [1913] 
311  P.  L.  R.  To  a  suit  under  Act  V  of  1908,  Sch.  I,  Or.  21,  r.  63 
art.  17  (1),  Sch.  II,  Court  Fees  Act,  applies,  even  though  the 
plaintiff  asks  for  both  a  declaration  and  an  injunction,  Phul  v. 
Ghanshyam  [1907]  35  Cal.,  202,  P.  C.  Fisher  v.  Arunachella 
[1907]  19  M.  L.  J.  R.,  236.  The  device  to  evade  court-fee  by 
casting  the  prayer  into  a  declaratory  shape,  should  not  be  en- 
couraged, Deokali  v.  Kedar  [1912]  39  Cal.,  704. 

Jurisdiction  of.  Gourt — will  depend  on  the  value  of  the 
plaintiff's  interest  under  cloud,  Dwarka  v.  Kameshar,  [1894]  17 
All.,  69  ;  Dhan  v.  Zamurrad  [1905]  27  All.,  440  ;  Modhusudun  v. 
Rakhal  [1887]  15  Cal.,  104  ;  Krishnasami  v.  Somasundraram 
[1907]  30  Mad.,  335,  F.  B. ;  Phul  v.  Ghanshyam,  [1907]  35  Cal., 
202,  207,  P.  C.  ;  Rarnam  v.  Bhagwan  [1890]  P.  R.,  No.  50 ; 
Maya  Mai  v.  Bela,  ibid  No.  121  ;  Bishnu  v.  Dal  Singh  [1906] 
P.  'R.,  No.  55  ;  Jiwan  v.  Sayitoh  [1886]  P.  R.,  No.  98  (appeal). 
Not  taken  away  because,  along  with  a  declaration  of  title  to 
land,  a  declaration  regarding  erroneous  entries  in  the  record  of 
rights  is  also  claimed,  Latafat  v.  Kamalanand  [1913]  16  I.  C, 
586.     . 

Limitation — 6  years  from  when  the  cause  of  action  accrues, 

1.  Lim.  A.,  Sch.  i,  art.  120,  ante,  507 ;  Mahomed  v.  PJiul  Kuar 
[1910]  5  I.  C,  115.  Pachavmthu  v.  Ghinnappan  [1887]  10  Mad., 
213,  Bhikaji  v.  Pandu  [1893]  19  Bom.,  43,  Raoji  v.  Shakuji 
[1910]  34  Bom.,  321,  Ashik  v.  Mazhar  [1899]  2  0.  C,  79,  83, 
Ghhatardhari  v.  Bhagwan  [1904]  7  0.  0.,.187,  Futteh  v.  Kharak 
[1882]  P.  R,,  No.  88,  Mangal  v..  Buta  [1883]  P.  R.,  No.  19,: 
Ghaith  V.  Jican  [1884]  P.  R.,  No,  111,  Ram  v.  Muhammad 
[1888]  P.  R.,  No.  135,  Dheru  v.  Sidhu  [1903]  P.   R.,   No.   56, 
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F.  B. ;  unless  an  adoption  is  in  dispute,  when  art.  118  or  119 
may  apply,  Ramchandra  v.  Narayan  [1903]  27  Bom.,  614, 
Ratnamasari  v.  Akilandammal  [1902]  26  Mad.,  291.  Begam  v. 
Nur  Bibi  [1892]  P.  R.,  No.  45,  Hem  Baj  v.  Sahiba  [1901]  P.  R., 
No.  116,  Ram  v.  Maharaj  [1904]  P.  R.,  No.  3  ;  or  the  suit  is 
brought  under  Act  V  of  1908,  Sch.  I,  Or.  21,  r.  63,  when  art.  11 
may  apply,  Sant  Ram  v.  Oanga  Ram  [1904]  4  P.  L.  R.,  122. 
Of.  Sankarappa  v.  Secy,  of  State  [1910]  20  M.  L.  J.  R.,  977  (s.  59, 
Act  II  of  1864,  Madras).  Where  the  suit  concerns  a  forged 
instrument,  arts.  92  and  93  may  be  in  point ;  and  where  it 
concerns  an  alienation  by  a  Hindu  or  Mahomedan  female,  art. 
125  will  be  in  point,  Bappanna  v.  Bappanna  [1910]  6  I.  C,  443. 
Art.  129  will  apply  where  the  suit  is  in  .  respect  of  a  Hindu's 
right  to  maintenance.  Where  the  plaintiff  is  in  possession  and 
sues  for  correction  of  the  Settlement  record,  and,  upon  the 
defendant  disputing  it,  proves  his  title,  he  is  entitled  to  a 
declaratory  decree,  though  his  claim  for  correction  of  the  record 
is  barred  by  time,  "Nathu  v.  Buta  [1881]  P.  R.,  No.  27.  Sarju  v. 
Gaj/a  [1911]  101.  C,  11.  GL  Sheopher  v.  Deonarain  [1912]  10 
A.  L.  J.  R.,  413.  Tara  v.  Boti  [1913]  19  I.  0.,  751  (Bed  query). 
Laehmi  v.  Bankey  [1913]  19  I.  C,  463  ;  Chimnaiv.  Adal  [1913] 
11  P.  W.  R.,  contra,  Tirumal  v.  Kadekar  [1914]  M.  W.  N.,  197. 
But  see  11  C.  W.  N.,  186.  Mutation  of  names  is  a  more  or  less 
equivocal  act,  S/ieoraji  V.  Hamjas  [1911]  33  All.,  430.  A  suit 
for  declaratory  relief  cannot  be  held  barred,  so  long  as  the  right 
to  the  property,  in  respect  of  which  the  declaration  is  sought, 
is  a  subsisting  right,  Gliukkun  v.  Lolit  [1893]  20  Gal.,  906,  925, 
Raguhar  v.  Mahesh  [1913]  20  I.  C,  147  ;  but  when  the  right  is 
extinguished,  there  can  be  no  declaration  of  title,  Bishamlhar  v. 
Nadiar  [1913]  18  0.  L.  J,,  601. 

Burden  of  proof — on  the  plaintiff,  Kumholen  v.  Thirumulpad 
[1875]  8  Mad.,  H.  C.  R.,  17,  21,  Kenaram  v.  Dinonath  [1868] 
9  W.  R.,  325,  GUtta-v.  Debidin  [1901]  24  All.,  170,  BJiagwan  v. 
Kamta  [1893]  6  0.  C,  119,  Dy.  Commr.  v.  Mahesh  [1903]  ibid, 
142,  Indra  v.  Ghandika  [1911]  14  0.  C,  170  ;  unless  the  defence 
is  adverse  possession,  and  the  plaintiff  has  proved  a  primd  facie 
title,  Khuidad  v.  Alamgir  [1900]  P.  R.,  No.  116  ;  cf.  Innasi- 
muttu  V.  Upakarath  [1899]  23  Mad.,  10,  P.  C. ;  Paras  v.  MuJiam- 
mad  [1912]  13  I.  C.,  953  (co-sharers).  Plaintiff's  possession 
may  shift  onus  of  proving  subsisting  title  on  defendant,  Krishna 
V.  Secy,  of  State  [1910]  33  Mad.,  173. 

person  denying— Where  a  Magistrate  orders  the  re- 
moval of  a  construction  under*  Cr.  P.  C,  the  person  who  set  him 
in  motion  cannot  be  sued,  Madhab  v.  Kamala  [1871]  6  B.  L.  R., 
643  ;  but  see  Megha  v.  Shadi  [1892]  P.  R.,  No.  34,  F.  B.,  Ekhar 
v.  Anu  [1910]  6  I.  C,  46.  Where  title  to  property  is  in  dispute, 
the  Court  of  Wards  holds  in   trust  for  person  legally  entitled 
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and  is   not   a   necessary   party,   Jagannath  v.    Tirguna   Nand 
[1915]  13  A.  L.  J.  R.,  252. 

denying — denial  of  the  plaintiff's  right  gives  him  a 
cause  of  action,  Ghintaman  v.  Maliadev  [1904]  6  Bom.  L.  R.,  283, 
Bachun  v.  Dewan  [1869]  11  W.  R.,  376  Amjad  v.  Kunktt,  [1872] 
9  B.  L.  R.,  Ap.  28,  and  not  acts  done  in  consequence  of  such 
denial,  Thirumala  v.  Kodlekar  [1914]  •  M.  W.  N.  197;  and  this 
must  be  either  an  invasion  of  his  right  or  an  obstacle  or  impedi- 
ment in  the  way  of  his  full  enjoyment  of  this  right,  Jaji  v. 
Khonkar  [1870]  6  B.  L.  R.,  154  ;  a  hostile  or  arlverse  act  intended 
and  calculated  to  prejudice  his  title,  Karyan  v.  Doddali  [1871] 
6  Mad.,  H.  C.  R.,  307,  Earn  v.  Oudh  [1873]  21  W.  R., 
101,  Saminatha  v.  Eangaihamvial  [1889]  12  Mad.,  285  ;  Shri 
Vaktuba  v.  Agarsingji  [1910]  34  Bom.,  676  (assertion  by 
plaintiff's  wife  that  she  had  borne  a  son  to  him) ;  antecedent  to 
the  filing  of  the  plaint,  Mahomed  v.  Uangru  [1910]  7  I.  C,  318, 
ante,  507,  and  not  a  mere  wish  to  interfere  with  his  rights, 
Jesmanee  v.  Dehee  [1S7 1]  3  N.  W.  P.  H.  C,  137,  or  mere  slander 
of  title,  Sini  v.  Sangili  [1876]  1  Mad.,  65,  or  even  threat,  ihid,  or 
a  possibility  of  a  future  claim,  Bholai  v.  Kali  [1885]  8  All.,  70, 
Pirthi  V.  Guman  [1890]  17  Cal.,  933,  P.  C,  Baijnath  v.  Sashirama 
[1910]  12  C.  L.  J.,  183  (^declaration  claimed  was  that  if  defendant 
took  certain  legal  steps  they  would  not  be  justified  in  law).  See 
also  Maheshar  v.  Muhammed  [1904]  7  0.  C,  372.  Cf.  Dinshaw  v. 
Jamsetji,  [1908]  11  Bom.  L.  R.,  85,  101-3  Mere  execution  and 
registration  of  deeds  between  third  persons,  Sooruj  v.  Moheeput 
[1871]  16  W.  R.,  18(but  seeNufisav.Mahomed'[L875]24:W. 
R.  336),  or  the  preparation  of  an  incorrect  survey  map,  Jardine 
Skinner  v.  Shurno  Moyee  [1875]  24  ibid,  215,  or  the  registration 
of  the  name  of  the  karta  alone  in  respect  of  (Hmdu)  joint  pro- 
perty, Gopee  v.  BJiugican  [1869]  12  W .  R.,  7,  may  not  afford  a 
cause  of  action  for  a  declaratory  suit,  where  the  plaintiff's 
possession  is  not  disturbed  or  title  is  not- impugned  ;  cf.  Bijai 
V.  Oohind  [1890]  10  A.  W.  N-,  195  ;  Rampal  v.  Balthammav 
[1898]  2  0.  C,  35.  Otherwise,  where  the  Collector  has  declared 
the  title  in  favour  of  the  opposite  party,  Sheo  v.  Shunkur 
[1871]  16  W.  R.,  190,  Agin  v.  Mohan  [1902]  7  0.  W.  N.,  314, 
Ghhatardhari  v.  Bhagwan  [1904]  7  0.  C,  187  ;  or  the  latter 
has  carried  on  thakhust  proceedings  in  collusion  with  a 
co-sharer  and  in  fraud  of  the  plaintiff,  Brommo  Moyee  v. 
Koomodinee  [1872]  17  W.  R.,  466.  See  also  Naiha  v.  ^ Sadiq 
[1900]  P.  R.,  No.  20  (adverse  entry  made  in  revenue  register 
unknown  to  plaintiff  or  defendant);  Mahomed  v.  Kanizuk  [1874] 
6.  N.  W.  P.  H.  0.,  231,  F.  B.  (entry  obtained  by  fraud) ;  Obhoya 
V.  Mohesh  [1874]  23  W.  R.,  22.  An  abstract  right  (e  g.,  to  bathe 
at  a  ghat)  cannot  be  declared,  where  no  act  of  trespass  on  the 
defendant's  part  is  alleged.   Shah  Muhammad  v.  Kashi  [1884]  7 
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All.,  199  ;  Mahomed  v.  Mdngru  [1910]  7  I.  C,  318  (Mahomedan's 
title  to  slaughter  cows),  Ori  v.  Mohammad  [1914]  17  0.  C,  354. 
So,  where  the  mother  of  a  Mahomedan  girl  has  not  infringed  an 
uncle's  rights  as  guardian,  he  cannot  get  a  declaration  of  a  right 
to  dispose  of  the  girl  in  marriage,  Jamnet  v.  Nowranga  [1876] 
P.  R.,  No  42  ;  nor  a  Hindu  widow  of  her  right  to  transfer  property 
for  necessary  purposes,  wliere  the  reversioners  had  not  overtly 
disputed  such  right.  Manna  Singh  v.  Bai  Jan  [1904]  5  P.  L.  R., 
No.  76  ;  nor  a  reversioner  of  his  right  to  succeed  a  widow  who 
has  not  done  any  act  prejudicial  to  the  plaintifE's  right,  Muham- 
madi  v.  Jiwani  [1898]  P.  R.,  No.  42.  Cf.  Raggu  v.  Itragulu 
[1913]  17  I.  C,  375.  Distinguish  Kesho  Ram  v.  Ram  Kuar, 
[1910]  7  A:  L.  J.  R.,  311  (widow's  application  for  succession 
certificate  opposed  by  reversioners).  See  also  Surat  Municipality 
V.  Ghunilal  [1906]  30  Bom.,  409. 

intepested  to  deny — Ante,  508  ;  Government,  where 
the  plaintifE  has  been  ordered  under  Cr.  P.O.,  s.  133,  to  remove 
an  alleged  obstruction  to  a  public  way.  Secy,  of  State  v.  Jethabai 
[1892]  17  Bom.,  293;  the  Collector,  where  the  plaintifE's  title  to 
revenue  registry  is  in  question,  Kalahariga  v.  Eavikanty  [1902] 
19  M.  L.  J.  R.,  331 ;  a  purchaser  at  auction,  in  execution  of  a 
decree  against  a  third  party,  of  the  plaintifE's  property, ,  Shivram 
V.  Jivu  [1888]  13  Bom.,  34 ;  a  person  who  in  pmceedijigs  to 
which  the  plaintifE  was  no  party,  has  obtained  a  declaration 
that  property, claimed  by  the  plaintifE  belongs  to  him,  Oovind  v. 
Udai  [1870]  6  B.  L.  R.,  320 ;  or  one  who  alleges  a  right  to  levy 
mahsul  or  hatai,  the  liability  to  pay  which  the  plaintiff  disputes, 
Bahadur  v.  Jiwayi  [1899]  P.  R.,  No.  27.  See  also  Expln.,  post. 
Digamhar  v.  Secy,  of  State  [1912]  16  C.  L.  J.,  381.  The  cloud 
in  these  cases  may  be  only  threatened,  ante,  528.  A  zemindar 
who  has  obtained  a  decree  for  rent  against  plaintifE  is  not  in- 
terested to  deny  that  latter  is  tenant  of  land  in  dispute,  Nanji 
V.  Umatul  [1912]  13  J.  C,  40. 

the  Court— i.e.,  the  Civdl  Court,  unless  its  jurisdiction 
is .  taken  awav  by  some  statute,  expressly  or  impliedly.  Act  V  of 
1908,  s.  9.  Rampal  v.  Balbhaddar  [1902]  25  AIL,  1,  P.  C.  (Gudh 
Rent  Act,  1886,  s.  108,  cl.  4) ;  Narasimma  v.  Suryanaraina 
[1889]  12  Mad.,  481  (Madras  Rent  Recovery  Act,  VIII  of  1865); 
Kalup  V.  Ramdein  [1888]  16  Cal.,  117  (butwara.  Act  VIII  of 
1876,  B,  C).  Oman  v.  Bhagwan  [1910]  7  A.  L.  J.  R.,  1064 
(exclusive  jurisdiction  of  Revenue  Court).  Where  a  tenancy 
is  admitted,  the  Revenue  Courts  in  the  U.  P.  have  exclusive 
jurisdiction  to  determine  the  nature  of  the  tenancy,  Ajudhia  v. 
Parmeshar  [1896]  18  All.,  340,  F.  B.,  JanM  v.  SaZij  [1899]. 2 
0.  C,  96,  99,  Bhawani  v.  Rup  [1899]  3  0.  C,  87  {contra,  Sai-abjit 
y.  Madho,  [1898]  4  .0.  C,  180);  otherwise,  they  have  no  such 
exclusive  jurisdiction  to  decide  as  to'  therexistence  of;  a  relation 
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of  tenancy,  Raghuhar  v.  Rampal  [1900]  3  0.  0.,  365,  370. 
Consider  Agra  Tenancy  Act,  s.  202,  See  also  Brij  v  Durga 
[1898]  20  AH.,  258  (rights  inter  se  of  Hindu  co-parceners,  tenants 
at  fixed  rates);  Mohammed  v.  Mahea'hur  [1901]  5  0.  C,  118 
;(interpretation  of  decree  under  which  a  tenant  holds).  So  the 
Civil  Court  cannot  entertain  a  suit  the  object  of  which  is  to 
impugn  the  correctness  of  a  partition  made  by  Revenue  author- 
ities, Gulab  V.  Sukhan  [1900]  P.  R.,  No.  104  ;  or,  their  decision 
as  Civil  Court,  Rup  Narain  v.  Badri  [1909]  12  0.  C,  225.  Cf. 
Churaman  v.  Anup  [1882]  11  C.  L.  R.,  533.  In  Bengal,  persons 
recorded  as  tenure-hold ei's  without  fixity  of  rent,  may  sue  for 
declaration  that  record  is  wrong  and  they  are  raiyats  with  fixed 
rent,  Rameshar  v.  Raghunandan  [1910]  5  I.  C,  266. 

may — There  is  no  absolute  right  to  a  declaration,  Puree  v. 
Byhunt  [1868]  9  W.  R.,  380.  It  will  be  refused  where  a  more 
convenient  and  regular  mode  of  redress  is  open  to  the  plaintiff, 
Ghanda7i  v.  Ram  [1885]  5  A,  W.  N.,  293,  Poran  v.  Parbutty 
[1878J  3  Cal.,  612,  e.g.,  by  way  of  proceedings  in  the  execution 
department-,  Jhari  v.  Ganga  [1885]  5  A.  W.  N.,  215,  Mathewson 
V.  Gohardhan  [1900]  28  Cal.,  492  ;  or,  in  the  Rent  Court,  Mahesh 
v.Ghandar  [1889]  13  AIL,  17,  F.  B.,  Maharaja  of  Benares  v. 
Ramji  [1904]  1  A.  L.J.  R.,  512,  27  All.,  138,  Kanh  Singh  v. 
Dasaundha  [1876]  P.  R.,  No.  Ill ;  or,  under  the  Indian  Divorce 
Act,  Gasper  v.  Gonsaloes  [1874]  13  B.  L.  R.,  109 ;  or,  of  an 
injunction,  Kunhamed  v.  Kutti  [1891]  14  Mad.,  167.  Ante, 
526-7.  So  also  where  the  plaintiff's  object  is  to  evade  the  stamp 
laws  or  eject  or  achieve  some  other  purpose,  under  colour  of 
a  mere  declaration  of  title,  ante,  523-4  ;  or,  where  the  plaintiff's 
right  is  not  definitely  established,  Maina  v.  Brijomohun  [1890] 
12  All.,  587,  P.  C,  or,  is  of  a  doubtful  or  speculative  character, 
Bhujendra  v.  Tirgunanath  [1882]  8  Cal.,  761,  764,  Naipal  v. 
Bachani  ri886]  6  A.  W.  N.,  140,  or,  is  too  remote,  Anant  v. 
Raghunath  [1882]  8  Cal,  769,  P.  C,  Manik  v.  Ganpata  [1880] 
6  A.  W.  N.,  22,  Lacho  v.  Asanand  [1S82]  P.  R.,  No.  144,  Tara  v. 
Ghandi  [1908]  P.  L.  R.,  No.  51.  So  also  where  an  alleged 
customary  right  is  uncertain  or  unreasonable,  Sonu  v. 
Daryai,  [1896]  P.  R.,  No.  4,  Nur  v.  Mawaz  [1899] 
1  P.  L.  R.,  214,  or,  immoral,  Ghinna  v.  Tegarai  [1876]  1 
Mad.,  168  ;  or,  the  transaction  complained  of  is,  upon  the 
plaintiff's  own  allegations,  but  a  hrutum  fulmen,  Vijiasamy  v. 
Sasivarma  [1905]  28  Mad.,  560,  ante,  524,  e.g.,  a  will  by  a 
limited  owner,  Jaipal  v.  Indar  [1904]  26  All.,  238,  P.  C,  or, 
by  a  testator  who  may  revoke  it  during  his  life-time,  Premdeo 
V.  Gohind  [1873]  P.  R.,  No.  58.  Mere  apprehension  that 
complications  may  arise  in  future,  is  not  a  proper  ground 
for  granting  a  declaratory  decree,  Jamna  v.  Jagdeo  [1908]  6 
A.  L..  J.  R.,  11  ;  Rajasingh  v.    Jhingrao  [1892]  6  0.  P.  L.  R., 
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51  ;  and  a  declaration  about  a  mere  truism  in  law  will  be 
refused,  Narendra  v.  Basudeo  [1912]  14  I.  C,  81.  So  also  one 
about  what  is  not  in  accordance  with  facts,  Dronan  v.  Ghundri 
[1911]  2  M.  W.  N.  174. 

disepetion— Ante,  519-22  ;  s.  22,  supra.  In  every  cause, 
the  Court  must  exercise  a  sound  judgment  as  to  whether  it  is 
reasonable  under  all  the  circumstances  of  the  case  to  grant  a 
declaration,  Noggendro  v.  Kishen  Soondory  [1873]  19  W.  R., 
133,  P.  C,  Kota'marti  v.  Kotamarti  [1874]  7  Mad.  H.  C.  R.,. 
351,  356  ;  and  will  grant  it  where  it  is  in  the  interests  of  both 
parties  that  the  declaration  asked  for  should  be  made,  Bomhay 
B.  T.  Corp.  V.  Smith  [1892]  17  Bom.,  197.  In  fact,  a  strong 
case  of  inexpediency  should  be  shown  for  refusing  declaratory 
relief  to  classes  of  persons  expressly  recognised  by  the  law 
as  suitors  for  such  relief,  Ghandres  v.  Nand  [1894]  3  0.  C, 
336,  338  ;  and  the  difficulties  of  the  questions  raised,  the 
expense  of  the  litigation,  Isri  Dut  v.  Hanshutti  [1883]  10  Cal., 
324,  P.  C.  (notaffg.  5  Cal.,  512,  518;,  the  improbability  of 
the  plaintiflf's  succeeding  to  the  estate  for  many  years  to  come, 
or  the  perishable  nature  of  part  of  the  property  in  dispute,  are 
not  in  themselves  sufficient  grounds,  Upendra  v.  Gopee  [1883] 
9  Cal.,  817.  But  see  Doorga,  v.  Doorga  [1878]  4  Cal.,  190 
(plaintifE's  claim  contingent  on  surviving  defendant)  ;  Bhupal  v. 
Lachma  [1888]  11  All.,  253  (gift  by  Hindu  widow  to  her  married 
daughter  capable  of  bearing  son).  Mere  lapse  of  time,  short 
of  limitation,  is  no  ground  for  refusing  a  declaratory  decree, 
Athiharath  v.  Erathanikat  [1897]  21  Mad.,  42,  nor  apparently 
the  fact  that  the  plaintiff  has  put  forward  an  excessive  claim,- 
Shewah  v.  Mohammad,  [1869]  3  B.  L.  R.,  A.  C,  196,  Ghivga 
V.  Mangat  [1898]  P.  R.,  No.  3  (Rev.).  Distinguish  Maina  v. 
Brijmohan  [1890]  12  All.,  587,  P.  0.  The  plaint  should  not 
be  rejected  without  going  into  the  question  of .  plaintifE'B 
possession  and  other  merits  of  the  cause,  Maluk  v.  Dasaundha 
[1910]  129  P.  L.  R.  For  declaration  in  a  suit  for  possession, 
see  Sant  v.  Deo  [1886]  8  All,  365  ;  Kali  v.  Golam  [1886]  13 
Cal.,  3,  Ghulam  v.  Muhammad  [1909]  31  All.,  271  ;  and  for 
enhancement  of  rent,  Gunnes  v.  Rampria  [1879]  5  Cal.,  53. 

Appeal— -The  discretion  exercised  by  a  lower  Court  will 
not  be  lightly  interfered  with  on  appeal,  ante,  530,  Piteh'e  v. 
Maung  [1910]  8  I.  C.,  608,  Muhammad  v.  Munna  [1913]  171.  C, 
315,  unless  it  has  been  exercised  wholly  arbitrarily  and  in  a 
manner  grossly  inconsistent  with  judicial  principles,  Sant  v. 
Deo- [1886]  8  AH.,  365;  Muhammad  v.Khuda  [1887]  9.  All.,: 
62,2,  or  the  Court  has  abstained  from  going  into  the  merits  of 
case,  Jhanda  v.  Eamji  [1895]  15  A.,  W.  N.,  148,  or  has  decided 
them  wrongly,  Ramanand  v.  Raghunaihll882]  8  Cal.,  769,  P.  C. 
Wh^e  first  Qourf  grafted  ,  declaration,  appellate  Court  refused' 
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to  interfere,  merely  because  from  the  plaint,  apart  from  the 
written  statement,  nn  hostility  on  defendant's  part  was  shown, 
Sailendra  v.  Karali  [1905]  2  C.  L.  J.,  534.  Where  a  defendant 
confessed  judgment  and  did  not  appeal,  appellate  court  did  not 
interfere  at  the  instance  of  other  defendants,  Malik  v,  Fateh 
[1913]  80  P.  L.  R. 

make  a  deelaration  — Not  a  decree  for  possession 
where  not  claimed,  Fazal  v.  Amir  [1911]  199  P.  L.  R.  Suit 
dismissed  where  proper  parties  not  impleaded,  Manindar  v. 
Annoda  [1912]  15  I.  C,  586  (Putni  Reg.  VIII  of  1859).  A 
declaratory  decree  is  not  executable,  ante,  534,  it  merely  confirms 
a  pre-existing  title,  ante,  .26,  Amrit  v.  Roop  [1870]  2  N.  W. 
P.  H.  C,  459  ;  and  possession  cannot  be  obtained  under  it, 
Jeordkhan  v.  Thakooree  [1870]  ibid,  303.  Cf.  Lakshmi  v. 
Marudevi  [1911]  21  M.  L.  J.  R.,  1063  ;  Fateh  v.  Menghi  [1913] 
109  P.  R.  (lien  created  by  decree).  The  existence  of  a  declaratory 
decree  will  not  bar  a  subsequent  suit  for  injunction  founded 
on  a  later  act  or  obstruction,  Ghulam  v.  Sher  [1882]  P.  R.,  No. 
111.  See  also  Kalidhun  v.  Shiba  [1882]  8  Cal.,  483,  F.  B.  (second 
suit  for  accounts). 

Re — that  is,  plaintiff,  to  ascertain  whose  rights  defendant's 
right  may  be  enquired  into,  but  the  latter  cannot  get  a  declara- 
tion, Katala  v.  Katala  [1910]  8  I.  C,  567. 

so  entitled — A  declaration  cannot  be  given  on  a  title 
neither  stated  in  the  plaint  nor  raised  on  the  issues,  Somasun- 
daram  v.  Vadioelu  [1908]  31  Mad.,  531  ;  Sliiro  v.  Govind  [1877] 
2  Cal.,  418. 

ask  for  any  fupther  relief— A  plaintiff  alleging  title 
and  possession  may  not  ask  for  a  declaration  as  to  his  possession 
only,  there  being  a  further  dispute  between  the  parties  as  to  the 
title,  Muta  Ali  v,  Mehtab  [1892]  P.  R.,  No.  48.  But  person 
dispossessed  of  land,  ought  to  sue  for  declaration  of  title  and 
recovery  of  possession  with  mesne  profits,  and  not  merely  for 
mesne  profits,  Giri  v.  Modhu  [1913]  17  0.  W.  N.,  324. 

Proviso  :  Principle — To  avoid  a  multiplicity  of  suits,  a 
plaintiff  entitled  to  an  executory  decree  should  ask  directly  for 
one,  ante  509.     Allagappa  v.  Nasamat  [1908]  4  L.  B.  R.,  263. 

Scope— Deokali  v.  Kedar  [1912]  39  Cal.,  704.  The  proviso 
does  not  apply  where  the  suit  is  not  brought  under  s.  42  ;  e.g., 
where  it  is  one  under  Act  V  of  19  ,8,  s.  92,  Neti  v.  Venkatacliarulu 
[1902]  26  Mad.,  450,  or  ibid,  Sch.  I,  Or.  21,  r.  63  ;  see  cases  cited 
under  Similar  Law,  supra ;  Sahib  v.  Lajpat  [1912]-  P.  R.,  No.  12 
(Civ.);  L.  B.  R.  (1893-1900),  410,  480.  Baktawar  v.  Bhubayi 
[1913]  17  C.  L.  J.,  468,  (s.  83,  Act  XVIII  of  1881,  C.  P.)  So  where 
the  suit  is  for  specific  performance  of  an  award,  Sheodin  v.  Godhi 
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[1908]  4  N.  L.  R.,  14.  Distinguish  Mankuar  v.  Tara  [1885]  7 
All.  583  ;  Tulsha  v.  Mahadeo  [1898]  1  0.  C,  272,  280  ;  Sadhu  v. 
Earn  [1892]  16  Bom.,  608  ;  Fulkumari  v.  Ohanshyam  [1903]  31 
Cal.  511.  See  also  Kalooa  v.  Padapa  [1876]  1  Bom.,  248  (suit 
to  set  aside  adoption);  Raghunath  v.  Saroslikama  [1898]  23  Bom., 
266  (release  of  goods  wrongfully  seized).  Suit  not  barred,  where 
real  object  not  merely  to  get  a  declaration,  but  also  to  protect 
present  interest  of  plaintifF,  Ramnandan  v.  Sheoparsan  [1910] 
11  0.  L.  J„  623. 

shall  make  any  such  declaration— The  Court  is 
not  authorised  to  dismiss  the  suit  altogether,  Kunj  v.  Keshavlal 
[1904]  28  Bom.,  567,  but  may  grant  other  relief,  Sakharam  v. 
Secy,  of  State  ibid,  332  ;  ante,  512-3  ;  or  permit  amendment  of  the 
plaint,' ante,  530  ;  Oaiiga  v  Ganga  [1909]  6  A.  L.  J'.,  43.  The 
dismissal  of  a  suit  under  the  proviso  does  not  raise  the  bar  of 
C.  P.  C,  Sch.  I,  Or.  2,  r.  2,  ante,  532,  Tulsi  v.  Oavga  [1876]  1 
All,  252  ;  Jibunti  v.  Shib  [1882]  8  Cal,  819  ;  Nonoo  v.  Anand 
[1885]  12  Cal,  291 ;  Mohan  v.  Bilaso  [1892]  14  All,  512  ;  Nara- 
yan  v.  Bhimaji,  [1910]  6  I.  C,  926  ;  Bande  v.  Ookul  [1912]  34  All, 
172  (principle  applied,  where  prior  suit  for  injunction  having  been 
dismissed  by  reason  of  plaintiff  not  being  in  possession,  subse- 
quent suit  for  possession  was  held  not  barred,  sed  quare).  Cf. 
Kalidhun  v.  Shiba  [1882]  8  Cal,  483,  F.  B,;  Abid  v.  Asuda  [1910] 
6  1.  C,  696  ;  Siliman  v.  Bontala  [1913]  25  M.  L.  J.  R,,  125. 
Distinguish  Audi  v.  Thatha  [1887]  10  Mad,,  347  (partition  after 
declaration.) 

beings  able — at  the  date  of  the  institution  of  the  suit, 
Govinda  v.  Perumdevi  [1888]  12  Mad.,  136,  Wamanrao  v.  Rus- 
tamji  [1896]  21  Bom.,  701  ;  Surjan  v.  Baldeo  [1900]  20  A.  W.  N., 
172,  Ram  v.  Ram  [1903]  26  All,  215  ;  and  in  the  Court  where 
it  is  instituted,  ante,  510-11,  Gopal  v.  Shewag  [1899]  P.  R.,  No.  12  ; 
Rugunaih  v.  Ba/zma?2  [1912]  14  I.  C,  776  (s.  53,  Act  XVI  of 
1887,  Punjab) ;  Raghubar  v.  Mahesh  [1913]  20  I.  C,  147.  Of. 
Ghandu  v.  Ghatta,  [1878]  1  Mad.,  381 ;  Kali  v.  Golam  [1886]  13 
Cal,  3,  11.  The  inability,  or  impossibility,  of  obtaining  further 
relief  is  no  bar  to  a  suit  for  a  mere  declaration,  Ghedi  v.  Dy. 
Gomr.,  Bahraieh  [1894]  3  0.  C,  351  ;  Birangi  v.  Ram  [1887]  7 
A.  W.  N.,  103  ;  Satish  v.  Satya  [1910]  14  0.  W.  N.,  576.  Other- 
wise, when  the  plaintiff  is  in  a  position  to  sue  for  consequential 
relief,  Darbo  v.  Kesho  [1879]  2  All,  356,  F.  B.,  Ghakka  v.  Mad- 
dali  [1905]  29  Mad.,  298 ;  Appit  v.  Perumal  [1912]  23  M.  L.  J.  R., 
118  (plaintiff  entitled  to  possession  only  in  alternate  years). 

fupthep  pelief — appropriate   to  and   consequent  on  the 

right  or  character  asserted,    ante,   510,  Aisa  v.   Bid^w  [1913]  17 

G.  L.  J.,   30,  Erf  an  v.  Samiruddin  [1912]  15  I.  C,  552  ;    Amiji 

V.  Sant  [1913]  18  P.  R.,  [1913] ;  and  obtainable   as   against   the 

17 
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defendant  in  the  suit,  ante,  509  ;  Ramasioami  v.  Muniandy  [1910] 
51.  C,  343,  Malaiya  v.Tirumalaperumal  [1911]  21  M.  L.  J.  R., 
1022,  J agannath  v.  Tirgnna  [1915]  13  A.  L.  J.,  252  ?iot  alterna- 
tive, Jodha  V.  Budha  [1890]  P.  R.,  No.  35,  or  auxiliary,  equitable, 
relief,  which  is  optional  with,  Kannan  v.  Krishnan  [1890]  13 
Mad.,  324,  331,  Ganga  V.  Tapes/iri  [1904]  26  All.,.  606,  Aminv. 
Sa??t  [1913]  P.  R.,  No.  18  (cancellation  of  deed),  or  not  necessary 
for,  the  plaintiff  to  claim,  Qour  v.  Dinonath  [1897]  25  Cal,  49, 
Chinnappa  v.  Thulasi  [1904]  15  M.  L.  J.  R.,  399,  Sundar  v.  Ram 
[1906]  3  A.  L.  J.  R.,  316  ;  ante,  510-11,  Kamira  v.  Lalu  [1912] 
P.  R.,  No.  110.  Cf.  Bhujdicafi  v.  Nanha  [1882]  2.  A.  W.N.,  73, 
Eameliaran  v.  Durga  [1884]  4  A.  W.  N.,  78  (mortgagor  not  com- 
pelled to  sue  for  redemption) ;  Fischer  v.  Secretary  of  Stafe[1898] 
22  Mad.,  2-70,  P.  C.  (declaration  that  an  order  of  Government 
was  ultra  vires  was  sufficient  to  maintain  the  original  order  of  a 
Collector  under  Madras  Act  1  of  1876).  Maung  v.  Md  Lun, 
[1912]  11  I.  C,  855  (owner  need  not  sue  for  cancellation  of 
mortgage  by  person  in  possession}.  A  person  in  possession 
need  not  ask  for  maintenance  of  possession,  Bholai  v.  Ragliuhans 
[1881]  1  A.  W.  N.,  60,  Narasivima  v.  Raghupati  [1883]  6,  Mad., 
176,  and  if  his  possession  is  wrongfully  disturbed,  an  injunction 
may  be  sufficient  to  meet  the  case,  Ismail  v.  Mahomed  [1893]  20 
Cal.,  834,  P.  C,  Hari  y.  Laehmi  [1882]  P.R.,  No.  1,  unless  there 
has  been  an  ouster,  when  recovery  of  possession  must  also  be 
prayed  for,  ante,  516-9  ;  Harnam  v.  Sundar  [ISSII  P.  R.,  No.  73, 
Baikunt  v.  Euham  [1877]  P.  R.,  No.  53.  But  order  under  s.  145, 
C.  P.  C,  does  not  necessarily  result  in  actual  dispossession. 
Jhuman  v.  Debu  [1913]  16  I.  C.,  898.  The  plaintiff's  possession 
may  be  constructive,  and  not  physical,  e.g.,  the  property  may  be 
in  the  actual  possession  of  all  the  co-parceners  in  a  Hindu  joint 
family,  Bhagwan  v.  Milturjeet  [1872]  17  W.  R.,  169,  or  of  the 
karnacan  of  a  Malabar  tarwad,  Padamma  v.  Themana  [lfc94]  17 
Mad.,  232,  or  of  mortgagees  and  tenants.  Abdul  v.  Sahib  [1908] 
P.  R.,  No.  5,  or  of  tenants,  Abdul  v.  Sahib  [1912]  13  1.  C,  947, 
Murdin  v.  Asha  [1913]  20  I.  C,  660,  ante,  513  (but  see  Radha 
V.  Juggernath  [1870]  14  W.  R.,  183,  Naraycna  v.  Shankunni, 
[1891]  15  Mad.,  255,  or  of  a  servant,  Janardana  v.  Badava 
[1899]  23  Mad.,  385,  or  in  custodia  legis,  ante,  515.  Attachment 
is  not  tantamount  to  dispossession,  'Narayanrao  v.  BaVcrishna 
[1880]  4  Bom.,  529,  F.  B.,  but  the  delivery  of  symbolical  or 
formal  possession  operates  as  a  complete  transfer  of  possession, 
Kvishnabhupati  v.  Ramamurti  [1894]  18  Mad,,  405,  ante, 
41-2.  A  second  negative  declaration  is  not  relief  conse- 
quential on  the  first,  Jagat  v.  Secretary  of  State  [1908]  13  C.  W. 
N.,  Iviii.  Further  relief  that  the  plaintiff  may  and  ought  to  ask 
for  :  possession,  ante,  516-8,  Jshwari  v.  Narain  [1914]  36A,  314  ; 
Ara  V.  Puthen[l89l]  1  M.  L.  J.  R.,  227,  Nataraja  v.  Kolandavetu, 
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[190o]  15  ibid,  456  (joint  possession),  Dezuasz7«amani  V.  Suhbiah 
[1909]  5  M.  L.  T.,  224,  Batlmasohafatky  v.  Eamasami  [1910]  33 
Mad.,  452  (joint  possession);  injunction,  Deokali  v.  Kedar 
[1912]  39  Cal.,  704.  Eamanadhan  v.  Annamalai  [1915]  29 
L  C,  132  ante,  518-9,  Ohulam  v.  Abiden  [1886]  P.  R., 
No.  125;  [1903]  2  L.  B.  R.,  124,  Munisicamy  v.  Murugappa  [1910] 
7  M.  L.  T.,  45.  [But  no  relief  beyond  a  declaration  of  title  can  be 
obtained  in  suit  for  determination  of  title  arising  out  of  partition 
proceedings  under  Punjab  Land  Revenue  Act,  Lachmi  v.  Hondi 
[1913]  100  P.  R.,  1913] ;  partition,  ante,  518,  Baijnath  v.  Laehman 
[1885]  7  All.,  888,  20  M.  L.  J.  R.,  759  ;  Ramehand  v.  Eadha  [1882] 
P.  R.,  No.  63  ;  decree  for  sale  of  mortgaged  property,  Lekhraj  v. 
Abdul  [1894]  14  A.  W.  N.,  205,  ISIarna  v.  Rudramram  [1912] 
M.  W.  N.,  414  ;  rendition  of  accounts,  Bai  Anope  v.  Mulahand 
[1885]  9  Bom.,  355  ;  decree  for  money,  ante,  518-9,  Launkra 
V.  Moher  [1884]  P.  R.,  No.  93- (but  not  for  arrears  of  rent, 
Somhali  v.  Bhairo  [1882]  5  All.,  55,  ante,  515).  Bhan  Pratah 
V.  Bisheshar  [1906]  9  0.  C,  232  (arrears  of  revenue).  A 
prayer  for  confirmation  of  possession  is  a  prayer  for  consequent- 
ial relief,  Jhuman  v.  Debu  [1912]  16  I.  C.,  898.  A  plaintifE 
asking  for  a  declaration  that  a  decree  was  obtained  by  fraud, 
should  also  ask  for  the  setting  aside  of  the  decree  or  an 
injunction  against  its  execution,  Thakur  v.  Punkal  [1907]  8 
C.  L.  J.,  485  ;  distinguish  Umrao  v.  Hardeo  [1907]  29  All, 
418.  Of.  Fhulica  v.  Jaimal  [1909]  6  A.  L.  J.,  103,  Islanji  v. 
Umatul  [1912]  13  I.  C,  40. 

Practice :  Amendment  of  plaint,  ante,  530  ;  where  dis- 
possession pendente  lite,  4  wanda  v.  Daije  [1909]  36  Ca-1.,  7'26. 
PlaintifE  not  allowed  to  vary  cause  of  action.  Re  Velappa 
[1912]  M.  W.  N.  196  ;  but  relief  may  be  amended,  Dronan  v. 
Ghundri  [1911]  2  M.  W.  N.,  174  (rectification  for  declaration). 
.Appeal,  a  plea' based  on  the  proviso  should  be  raised  in  the 
first  Court,  and  will  not  be  entertained  if  taken  for  the  first 
time  in  a  Court  of  first,  Limba  v.  Rama  [1888]  13  Bom., 
548,  Ghomu  v.  Umma  [1890]  14  Mad.,  46,  or  second  appeal, 
Sarasutiv.  Manrm  [1879]  2  All.,  134,  Harnandan  v.  Bhupendar 
[1901]  4  0.  C,  207,  209,  Baikunt  v.  Hukam  [1877]  P.  R., 
No.  55  ;  Nor  should  an  Appellate  Court  raise  the  plea  suo  motu, 
Rugunath  v.  Rahiman  [1912]  P.  R.,  No.  23  (Civ.).  Amendment 
was  allowed  in  second  appeal  in  Thakur  v.  Punkal,  supra. 
It  was  refused  in  Appu  v.  Perumal  [1912]  23  M.  L.  J.,  118. 
Original  Court  should  decide  whether  plaintiff  should  be  allowed 
an  opportunity  to  amend  [1911]  P.  R.,  No.  1. 

omits  to  do  so— BikutM   v.   Kalendan    [1890]    14  Mad., 
267 ;  ante,  ,512. 

trustee— Ante,  504, 
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IlI.(a)~Exercise  of  the  alleged  easement  is  present 
detriment  to  A's  right.  Of.  Ghuni  v.  Ram  [1888]  15  Cal, 
460,  F.  B.  ;  Megha  v.  Shadi  [1890]  P.  R.,  No.  34,  F.  B.  ; 
Mahomed  v.  Dilbar  [1902]  5  C.  W.  N.,  285 ;  Rajnarain  v. 
Maciasi  [1899]  27  Cal.,  793. 

Ill.(^)— Mete?ier  v.  Rogers,  [1853]  10  Hare,  Ap.  xiii.  Cf. 
Srinibash  v.  Monmohini  [1906]  3  0.  L.  J.,  224. 

Ill.(c— Cf.  I.  C.  A.,  s.  29.  Fyfe  v.  Arbufhnot 
[1857]lDeG.  &J.,  406. 

Ill.(d)— Ante,  498,  634;  Bira  v.  Dhana  [1876]  P.  R., 
No.  112.  Where  there  is  fraud,  the  reversioner  may  also  have 
the  property  reduced  into  possession  of  the  life-tenant,  Sachit 
V.  Budhua  [1886]  8  All,  429,  Adi  Deo  v.  Bukharan  [1883]  5 
AIL,  532. 

Ill.(e)— Ante,  500-1;  Kashar  v.  Rathore  [1883]  7  Bom., 
289,  291  ;  the  right  of  suit  is  not  limited  to  the  presumptive 
reversioner  alone,  Oovinda  v.  Thayammal  [1904]  28  Mad.,  57  ; 
but  the  Ootirt  may  refuse  a  declaration,  when  the  plaintiff's 
title  is  remote,  Ramabai  v.  Rangrav  [1894]  19  Bom,,  G14,  or 
doubtful,  Ghhotu  v.  Sheobarte  [1901]  5  C.  W.  N.,  445. 

legal  necessity — Sarkar,  Hindu  Law,  304-5. 

void  beyond  the    widow's  lifetime— Mayne,   H. 
L„  s.  651. 

Ill.(/) — Question  of  status.  Ante,  500-1,  639,  508  ;  Kalova  v. 
Padapa  [1876]  1  Bom.,  24S.  But  a  stranger  cannot  sue,  Brojo 
V.  Sreenath  [1868]  9  W.  R.,  463. 

lll.(g) — Cf.  Narasimma  v.  Raghupathij  [1883]  6  Mad., 
176 ;  Ramanuja  v.  Bevaimyka  [1885]  8  Mad.,  361,  364. 

IW.Qi) — Question  of  status.  Evidence  may  be  lost.  Cf. 
Qamar  Ara  v.  Peare  [1898]  2  0,  C,  57,  58,  Jagat  Singh  v. 
Jit  Singh  [1876]  P.  R.,  No.  41.  For  the  English  law,  Stokes 
refers  to  21  &  22  Vict.,  c.  93 ;  22  &  23  Vict.,  c.  61,  s.  7;  44  &  45 
Vict,,  c.  68,  s.  9,  1  A.-l.  Codes,  980. 
Effect  of  43.     A   declaration  made  under  this  Chapter  is  binding 

declaration,  only  On  the  parties  to  the  suit  persons  claiming  through 
them  respectively,  and,  where  any  of  the  parties  are  trustees, 
on  the  persons  for  vfh.om,  if  in  existence  at  the  date  of 
the  declaration,  such  parties  would  be  trustees. 

Illustration. 

A,  a  Hindu,  in  a  suit  to  which  B,  his  alleged  wile,  and  her  mother,  are 
defendants,  seeks  a  declaration  that  his  marriage  was  duly  solemnized,  and 
an  order  for  the  restitution  of  his  conjugal  rights.  Th  e  Court  makes  the 
declaration  and  order.  C,  claiming  that  B  is  his  wife,  then  sues  A  for  the 
recovery  of  ii.  The  declaration  made  in  the  former  suit  is  not  binding 
upon  C. 
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Principle — In  an  action  to  quiet  title,  all  matters 
affecting  the  title  of  the  parties  to  the  action  may 
be  litigated  and  determined,  and  the  judgment  therein  is 
final  and  conclusive,  2  Black,  Judgments,  s.  664,  but  the  doctrine 
of  res  judicata  holds  only  in  respect  of  j  udgments  inter  partes, 
under  the  conditions  formulated  in  Act  V  of  1908,  s.  11.  Ante, 
520-2.  Caspersz,  Est.,  4th  ed.,  pt.  2,  584-7.  But  a  judgment 
which  is  neither  in  rem  nor  res  judicata  may  be  admissible  in 
evidence  under  I.  Ev.  A.,  s.  13,  Dinomoni  v.  Brojomohini  [1901'] 
29  Cal.,  187,  P.  C.  Ameer  Ali  &  Woodroffe,  Ev.,  71-84. 

Similar  Law— Ct  I.  Ev.  A.,  ss.  40-3. 

bindings— even  though  proceeding  upon  an  erroneous 
view  of  the  law,  Kaveri  v.  Sastri  [1902]  26  Mad.,  104,  106.     ' 

only  on  the  parties — and  not  strangers.  Wise  v.  Sun- 
duloonissa  [1867]  11  M.  I.  A.,  177,  180  ;  Bamlal  v.  Secretary  of 
State  [1881]  7  Cal.,  304,  317.  P.  C.  ;  Jaipal  v.  Indar  [1904]  26 
All.,  238,  243,  P.  C,  Razeekour  v.  Zalim  [1866]  P.  R.,  No.  29  ; 
Sohel  v.  Sadi  [1888]  P.  R.,  No.  99.  Dislinguish  Rampal  v.  Ram 
Prasad  [1904]  27  All.,  37,  P.  C. ;  Peari  v.  Durlavi  [191.3]  20 
I.  C  ,  815.  As  to  what  constitutes  privity,  see  2  Blac^k,  op.  cit., 
s.  549. 

parties  claiming^ — Reversioners  are  bound  by  a  decree 
fairly  and  properly  obtained  against  a  female  heiress  completely 
representing  the  estate,  Katama  v.  Shivaganqa  [1863]  9  M.  I.  A., 
543,  608  ;  Mayne,  H.  L.,  s.  652. 

III. — Question  of  status.  Cf.  Wise  v.  Sunduloonissa,  supra  ; 
Oatha  V.  Moohita  [1875]  23  W.  R.,  179. 
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Reference 
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OF  THE  APPOINTMENT  OP  RECEIVERS. 

44.  The  appointment  o£  a  Receiver  pending  a  suit  is  a 
matter  resting  in  the  discretion  of  the  .Court. 

The  mode  and  effect  o£  his  appointment,  and  his  rights, 
powers,  duties  and  Habilities,  are  regulated  by  the  Code  of 
Civil  Procedure. 

Principle — Relief  granted  quia  tiviet,  the  object  being  to 
secure  the  preservation  of  property  to  its  appropriate  uses  and 
ends  by  taking  it  into  tSe  custody  of  the  Court,  pending  litiga- 
tion concerning  it.     Ante,  29. 

Reeeivep— For  definition,  see  ante,  29.  Ordinarily,  a  party 
to  a  litigation  should  not  be  appointed  a  Receiver,  Suprasanna 
V.  Vupendra  [1914]  18  C.  W.  N.,  533.  May  be  appointed  by  a 
Magistrate  where  there  is  dispute  as  to  immoveable  property, 
and  the  Magistrate  attaches  the  subject  of  dispute,  Cr.  P.  C, 
s.  146  (2),  and  the  Civil  Court  should  ordinarily  continue  him, 
Bidya  v.  Asrafi  [1913]  40  Cal.,  862.  A  common  manager 
under  s.  95,  Act  VllI  of  1885  (B.  C),  holds  an  analogous  posi- 
tion, Naba  v.  Atul  [1913]  40  Cal.,  150,  but  pendency  of  applica- 
tion for  appointment  of  such  manager  before  District  Judge  does 
not  preclude  a  Subordinate  Judge  from  appointing  a  Receiver  in 
a  proper  case,  Jibanessa  v.  Majidunnessa  [1913]  1.7  C.  W.  N., 
581. 

pending  a  suit— Ante,  545.  Under  C.  P.  C,  a  re- 
ceiver may  be  appointed  either  before  or  after  decree.  Act  V  of 
1908,  Sch.  I,  Or.  40,  r.  1.  But  an  appointment  pending  a  suit 
is  not  necessarily  put  an  end  to  by  the  decree,  ante,  577-9,  and 
the  appointment  may  even  be  permanent,  Umamba  v.  Dipamba 
[1895]  19  Mad.,  120,  P.  C.  For  a  receiver  appointed  under 
Act  III  of  1907,  see  Hanseswar  v.  Rakhal  [1913]  18  C.  L.  J., 
359  ;  Anand  v.  Ganesh  [1913]  40  Cal.,  678.  A  receiver  may  be 
appointed  even  after  the  sale  of  mortgaged  properties  in  execu- 
tion, Madheswar  v.  Mahamaya  [1911]  13  C.  L.  J.,  487. 

disepetion— S.  22  ante,  2  Story,  Eq.,  ss.  831,  834-8, 
exercised  with  great  care  and  caution,  upon  a  view  of  the  whole 
circumstances  of  the  case,  including  those  connected  with  the 
right  asserted  and  to  be  established,  Siddheshwari  v.  Abhoyeswari, 
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[1888]  15  Cal.,  818,  Jiwani  v.  Labhu  [1908]  P.  R.,  No.  107  ; 
ante,  546-51,  CL  Mohammad  v.  Amar  [1913]  16  0.  C,  238. 
The  applicant  has  to  establish  a  good  prima  facie  title,  Chandi- 
dat  V.  Padmanand  [1895]  22  Cal.,  459,  and  unrighteousness  on 
the  part  of  the  opposite  side,  e.g.,  gross  waste  of  the  subject- 
matter  of  litigation,  Siaram  v.  Mohahir  [1899]  5  C.  W.  N.,  362, 
or  misappropriation,  Hanumayya  v.  Venkata  [1894]  18  Mad.,  23, 
or  removal  under  suspicious  circumstances,  tiham  v.  Ram  [1894] 
5  C  W.  N.,  365.  The  safe  rule,  is  that,  without  some  substan- 
tial ground,  no  receiver  should  be  appointed  to  supersede  a 
bond  fide  possessor,  Mathura  v.  tilnbdolal,  14  0.  W.  N.,  252. 
Mere  poverty  or  insolvency  of  the  defendant  is  no  ground, 
Sioaji  V.  Aiswari  [1915]  20  1.  C,  485.  So,  where  it  appears  to 
the  Court  to  be  just  and  eoncenient,  Act  V  of  1908,  Sch.  1.,  Or. 
40,  r.  1  falso  see  Halsbury  17,  p.  202).  It  may  appoint  a  re- 
ceiver in  respect  of  mortgaged  propertjr,  which  is  not  likely  to 
fetch  a  good  price  at  a  forced  sale,  Latafut  v.  Anunt  [1896]  23 
Cal.,  517 ;  or,  in  respect  of  property  held  by  tenants, 
who  may  be  exposed  to  a  double  claim  by  reason  of  the  defend- 
ant being' apparently  without  any  title,  Sangappa  v.  Shivbasawa 
[1899]  24  Bom.,  38.  But,  if  other  remedies  are  available,  an 
order  for  a  receiver  will  not  be  made,  Manchester  Banking  Go. 
V.  Parkinson  [1889]  22  Q.  B.  D.,  173. 

the  Coupt — in  which  the  suit  is  pending  or  to  which  an 
appeal  may  be  taken  from  it.  Act  V  of  1908,  Sch.  I,  Or.  43, 
r.  1  (s).  A  Civil  Court  has  no  power  under  Order  XL  of  C.  P.  C.  to 
supersede  a  receiver  appointed  by  the  Magistrate  under  section 
146,  clause  2  of  the  Code  of  Criminal  Procedure,  Bidya  v.  Ashrafi 
[1913]  40  Cal ,  862. 

mode-Act  V  of  1908,  Sch.  I,  Or.  40,  r.  1,  5.,  For  the  old 
laio,  see  ante,  581-3.  As  to  the  jurisdiction  of  the  High  Court, 
see  Jaihisondas  v.  Zendbai  [1890]  14  Bom.,  431  ;  ante,  545-6. 

effect  of  appointment — is  to  place  the  property  in 
custodia  legis.  Ante,  558-9,  561,  but  not  to  prejudge  the  case, 
Satya  v.  Keshabati  [1914]  18  C.  W.  N.,  537.  As  to  rights  of 
stranger  claiming  under  title  paramount,  see  Hudson  v.  Morgan 
[1909]  36  Cal.,  713  ;  he  interferes  with  the  receiver  at  perjl,  and 
if  dispossessed,  should  apply  to  the  Court  for  redress,  Ray  Chau- 
dhuri  v.  Noliniprohas  [1914]  18  C.  W.  N.,  289.  An  attachment 
of  property  in  the  receiver's  hands,  without  the  sanction  of  the 
Court  which  appointed  him,  is  therefore  improper  and  irregular, 
Mahommed  v.  Mahommed  [1893]  21  Cal.,  85,  Kahn  v.  Alii  [1892] 
16  Bom.,  577.  Distinguish  Jogendra  v.  Debendra  [1898]  26 
Cal.,  127.  In  a  suit  for  partition,  the  receiver  may  be  put  in 
possession  of  the  entire  estate,  and  he  may  raise  money  on  its 
security,  Poreshnath  v.  Omerto  [1890]  17  Cal.,  614. 
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rights— Ante,  566-73  ;  a  receiver  is  an  officer  of  the  Court, 
and  lie  is  entitled  to  his  costs,  charges  and- expenses  properly 
incurred,  Balaji  v.  Hamchandra  [1894]  19  Born.,  660-  As  to 
suits  by  and  against  receivers,  see  ante,  562-7  ;  Krishtu  Chandra 
V.  Krista  Saltha  [1908]  36  Cal.,  52. 

powers— similar  to  those  of  an  owner,  such  as  the  Court 
may  invest  him  with,  ante,  568-70  ;  Act  V  of  1908,  Sch.  1,  Or. 
40,  r.  1  ;  Tiel  v.  Ahdool  [1872]  19  W.  R.,  37  ;  Gopalasami  v. 
Sankara  [1885]  8  Mad  ,  418  ;  Maniak  v.  Surrut  [1895]  22  Cal., 
648.  Sale  under  C.  P.  C,  s.  356  ;  Pia.re  v.  Qaneshi  [1909]  P. 
P.,  No.  46.  He  can  continue  suit  instituted  by  insolvent  after 
adjudication,' ffamasami  v.  Pavadai  [1914]  23  I.  C,  813. 

duties-Ante,  573-6  ;  Act  V  of  1908,  Sch.  1,  Or.  40, 
r.  3.  In  all  important  matters  a  receiver  should  apply  for  and 
obtain  the  direction  of  the  Court,  Balaji  v.  Ramachandra ,  supra. 

liabilities-Ante,  575-7  ;  Act  V  of  1908,  Sch.  I,  Or. 
40,  r.  3  (d),  4  ;  Balaji  v.  Hamchandra,  supra  ;  Orr  v.  Muthia 
[1894]  17  Mad.,  501  ;  Muthia  v.  Orr  [1897]  20  Mad.,  224. 
Baroda  v.  Eashmani  [1915]  20  C.  L.  J.,  113.  Cf.  Trusts  Act, 
ss.  46-54  For  removal  of  receiver,  see  Ranganayagammal  v. 
Mahali  [1909]  4  L.  B.  R.  356, 

Code  of  Civil  Procedure-Act  V  of  1908,  Sch.  I,  Or. 
40.     See  Appendix  F. 


CHAPTER  VIII. 


OF  THE  ENFORCEMENT  OF  PUBLIC  DUTIES. 

Scope — This  summary  remedy  is  provided  in  substitution 
for  the  writ  of  mandamus  which,  Tinder  13  Geo.  Ill,  e.  63,  the 
old  Supreme  Courts  of  the  three  Presidency  towns  in  British 
India,  as  offshoots  of  the  Court  of  King's  Bench  in  England, 
had  jurisdiction  to  issue,  a  jurisdiction  which  was  preserved  in 
favour  of  the  original  side  of  the  High  Courts  in  those  towns 
subsequently  established  under  24  &  25  Vict.,  c.  104,  by  their 
respective  Letters  Patents.  Queen  v.  Clarke  [1862]  1  Ind.  Jur. 
0.  S.,  137  ;  Regina  v.  E.  I.  By.  Go.  [1866]  1  ibid,  N.  S.,  244 
Queenv.  Justices  of  the  Peace  for  Calcutta  [1867]  2  ibid,  152 
Re  Toolsee  Dass  [1867]  7  W.  R.,  228  ;  Justices  of  the  Peace 
for  Calcutta  v.  Oriental  Gas  Co.  [1872]  17  W.  R.,  364  ;  Albert 
Mills  Co,  V.  Shivji  [1872]  9  Bom.  H.  C,  438  ;  Ex  parte  Vara- 
darajulu  [1862]  1  Mad.  H.  C,  66.  Ante,  536. 

Similar  Law — For  the  (English)  Common  Law  prerogative 
writ  of  mandamus,  see  3  Stephen,  Com.,  686 ;  8  Encyc.  Law 
Eng.,  523  sqq, ;  ante,  535.  See  also  Common  Law  Procedure 
Act,  s.  68. 

45.  Any  of  the  High  Courts  of  Judicature  at  Fort 
William,  Madras  and  Bombay  may  make  an  order  requiring 
any  specific  act  to  be  done  or  forborne,  within  the  local 
limits  of  its  ordinary  original  civil  jurisdiction,  by  any  person 
holding  a  public  office,  whether  of  a  permanent  or  a  tem- 
porary nature,  or  by  any  corporation  or  inferior  Court  of 
Judicature  : 

Scope— Ante,  536.  The  jurisdiction  is  limited  to  the  High 
Courts  in  the  three  Presidency  towns.  The  High  Court  at 
Allahabad  has  no  ordinary  original  civil  jurisdiction,  much  less 
the  unchartered  Chief  Courts  and  Judicial  Commissioner's 
Courts.  All  these  Courts,  however,  may  issue  injunctions,  as 
part  of  the  remedy  in  a  regular  suit,  against  public  bodies,  like 
municipal  boards,  Oanga  v.  Muni.  Bd.  of  Gawnpore,  [1897] 
19  AH.,  313,  Strachey  v.  Muni.  Bd.  of  Gawnpore  [1899]  21  All., 
348. 

an  OPdep— made  upon  motion,  Oell  v.  Taja  Noora  [1903] 
27  Bom.,  307,  and  not  a  decree  in  a  suit,  Strachey  v.  Muni.  Bd., 
supra. 
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specific  act — of  public  duty,  R.  v.  Bank  of  England 
[1819]  2  B.  &  Aid.,  622  ;  e.g.,  the  admission  or  restoration  to 
a  public  office  or  franchise  or  academical  degrees,  the  production, 
inspection  or  delivery  of  public  books  and  papers,  the  surrender 
of  the  regalia  of  a  corporation,  or  the  affixing  by  a  body  corpo- 
rate of  its  common  seal,  the  holding  of  a  Court,  the  proceeding 
to  an  election,  etc.,  3  Stephen,  Gom.,  687.  Cf.  Vellaiv.  Court  of 
Wards  [1910]  7  M.  L.  T.,  73. 

within  the  local  limits— no  order  can  be  issued  under 
tbis  section  outside  these  limits,  Moi'dm  v.  Motihari  Municipality 
[1889],  17  Cal.,  329. 

opdinapy   opig^inal    civil    jurisdiction— But  the 

High  Court  on  the  appellate  side  may,  in  the  exercise  of  its 
powers  of  superintendence  under  24  &  25  Vict.,  c.  104,  s.  15, 
compel  a  lower  Court  to  do  its  duty  bj'  a  proceeding  in  the 
natui-e  of  a  mandamus,  Oii^dhari  v.  Hurdeo  [1876]  26  W.  R  , 
44,  P.  C. 

person  holdings  a  public  office- except  those  crown 
officers  who  are  mentioned  in  cl.  {/)  and  (g)  infra,  e.g.,  a  com- 
missioner of  police,  collector,  municipal  commissioner,  or  a 
board  of  examiners,  ante,  538-9,  Cf.  Re  Shah  Callander  [1866] 
1  Ind.  Jur.,  N.  S.,  263  (registrar). 

eoppopation — e.  g.,  a  Municipality,  Muni.  Comrs.  v. 
Branson  [1881]  3  Mad.,  201  ;  Be  Jogendro  Mukhuti  [1908]  36 
Gal.,  271  ;  Bholaram  v.  Corp.  of  Calcutta  11909]  ibid,  671  ;  Re 
Nisith  Se?i[1912]  39  Cal.,  754. 

infePiop;coupt— e.g.,  a  Court  of  small  causes,  fie  Toolsee 
Doss  Seal  [1867]  7  W.  R.,  228,  Re  Sharafly  [1910]  34  Bom., 
649  ;  or,  a  Presidency  Magistrate,  Bank  of  Bengal  v.  Dinonath 
[1881]  8  Cal.,  166.  Cf.  Brommo  v.  Anund  Moyee  [1867]  7  W. 
R.,  316  ;  Re  Adhur  Shah  [1873]  11  B.  L.  R.,  250  ;  Malcolm,  v. 
Gasper  [1877]  2  Cal.,  278.  The  object  of  the  writ  to  inferior 
Courts  is  not  only  to  restrain  their  excesses,  but  also,  to  quicken 
their  diligence  and  obviate  a  denial  of  justice,  3  Stephen,  Com., 
688. 

Provided — 

(a)  that  an  application  for  such  order  be  made  by  some 
person  whose  property,  franchise  or  personal  right  would  be 
injured  by  the  forbearing  or  doing  (as  the  case  may  be)  of 
the  said  specific  act  ; 

ppovided  — the  remedy  being  of  an  extraordinary  character, 
the  right  to  it  is  carefully  restricted,  ante,  536-7,  543.  Shiva  v. 
Soma  [1883]  7  Bom.,  341,  370,  F.  B.  In  re  Vijiaraghavalu 
[1914]  26  M.  L.  J,,  510. 
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*£ippIication— to  be  made  by  motion,  and  not  by  petition, 
Qell  V.  Taja  [1903]  27  Bom.,  307  ;  and  to  be  supported  by 
an  affidavit,  s.  46,  post. 

person  whose  ppopepty... would  be  injuped— The 

petitioner  must  have  a  real  interest  in  requiring  the  duty  to  be 
performed,  R.  v.  Mayor  of  Peterborough  [1875]  44  L.  J.  Q.  B.,  85. 

personal  right— not  a  private  right  in  personam,  but 
one  qualifying  for  some  public  office,  capacity  or  distinction, 
ante,  536,  538,  e.g.,  fitness  to  appear  at  a  public  examination. 
Be  Eudra  Roy  [1901]  28  Cal.,  479,  or  to  be  elected  a  municipal 
commissioner.  Re  Rajendra  [1892]  19  Cal.,  195,  198. 

(b)  that  such  doing  or  forbearing  is,  under  any  law  for 
the  time  being  in  force,  clearly  incunibent  on  such  person  or 
Court  in  his  or  its  public  character,  or  on  such  corporation  in 
its  corporate  character  ; 

clearly— An  extraordinary  remedy  will  not  be  granted 
to  enforce  a  legal  duty  which  is  not  beyond  dispute,  ante,  539. 
Where  the  duty  is  conditional  on  the  approval  of  another  person 
or  body  being  obtained,  there  is  no  right  to  the  writ,  until  such 
approval  has  been  given,  R.  v.  St.  Luhes  31  L.  J ,  Q  B., 
50,  Re  Rasul  [1914]  18  C.  W.  N.,  430. 

incunibent — not  merely  discretionary,  or  optional,  Re 
Mutty  GTiose  [1892]  19  Cal.,  192,  Muni.  Gomrs.  v.  Branson  [1881] 
3  Mad.,  201,  Ismail  v.  Muni.  Gomr.  [1903]  28  Bom.,  253  ; 
Re  Kesho  Prasad  [1911]  38  Cal.  553.  Ante.  539-40,  542.  The 
granting  of  a  license,  Rustom  v.  Kennedy  [1908]  26  Bom.,  396, 
Re  Hassam  [1902]  4  Bom'.-  L.  R.,  773,  Gell  v.  Taja  [1903] 
27  Bom.,  307,  or  the  cancellation  of  a  notice.  Re  Tarahai  [1905] 
7  Bom.  L.  R.  161,  may  be  a  legal  obligation  on  a  public  officer  ; 
ante,  539.  Cf.  Queen  v.  Justices  of  the  Peace  [1867]  2  Ind.  Jur., 
N.  S.,  182  (maintenance  of  tank.) 

corporation— for  acts  ultra  cires  of  corporations,  see 
ante,  540-1.  Cf.  Reg.  v.  E.  I.  Ry.  Co.  [1866]  1  Ind.  Jur., 
N.  S.,  258  ;  Albert  Mills  Go.  v.  Shivji  [1872]  9  Bom.,  H.  C. 
R.,  438 ;  Kameshwar  v.  Bhabua  Munic.  [1900]  27  Cal.,  849. 

corporate  character— No  protection  will  be  granted 
against  a  corporation  where  the  act  complained  of  will  not  be 
enjoined  if  committed  by  an  individual  defendant,  Shepherd  v. 
Trustees  of  Bombay  Port  [1876]  1  Bom.,  132  (case  of  libel,  qy.  as 
to  actual  decision.) 

(c)  that  in  the  opinion  of  the  High  Court  such  doing  or 
forbearing  is  consonant  to  right  and  justice  ; 

Principle — An  extraordinary  remedy  will  not  be  granted, 
unless  demanded  by  justice.    Ante,  536-7.  .      . 
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consonant  to  pight  and  justice  -3  Stephen,  Com., 
686.  Re  Romesh  Sen  [1912]  39  Cal.,  598  (settlement  of  electoral 
roll  under  Calcutta  Municipal  Act).  Relief  refused  where 
applicant  did  not  come  with  clean  hands,  Board  of  Examiners  v. 
Provas,  [1913]  40  Cal,  588. 

(d)  that  the  applicant  has  no  other  specific  and  adequate 
legal  remedy  ;  and 

Principle — An  extraordinary  remedy  cannot  be  resorted  to 
when  it  is  not  really  needed. 

English  Law — If  the  applicant  may  maintain  an  action 
at  law  he  cannot  have  the  writ ;  otherwise,  if  the  opposite  party 
can  only  be  indicted,  R.  v.  Severn  Ry.  Co.  [1819]  2  B.  &  Aid.,  646. 
But  see  R.  v.  Jeyes  [1835]  3  Ad.  &  E.,  416.  8  Encyc,  L. 
E.,  529-31. 

no  other  specific  and  adequate  leg^al  pemedy— 
Bank  of  Bengal  v.  Dinonath  [1881]  8  Cal.,  166  ;  Re  Bombay 
E.  I.  Co.  [1892]  16  Bom.,  398;  Re  Kesho  Prasad  [1911] 
38  Cal.,  553  (execution  of  decree);  ante,  540.  R.  v.  Stepney 
Borough  Council  [1902]  1  K.  B.,  317. 

(e)  that  the  remedy  given  by  the  order  applied  for 
will  be  complete. 

Principle — An  extraordinary  remedy  will  be  granted  only 
where  necessary  and  effective,  8  Encyc.  L.  E.,  531.  Semble, 
the  existence  of  an  easier  remedy  under  this  chapter  does  not 
apparently  bar  a  suit  for  specific  performance.  But  in  England, 
see  Leominster  Canal  Go.  v.  Shrewshury  Ry.  Co.  [1857]  3  K.  & 
J.,  654.     1  Stokes,  A.-I.  Codes,  981'. 

Exemptions  Nothing  in  this  section  shall  be  deemed  to  authorize 

from  such       any  High  Court — 

(/)  to  make  any  order  binding  on  the  Secretary  of  State 
for  India  in  Council,  on  the  Governor-General  in  Council,  on 
the  Governor  of  Madras  in  Council,  on  the  Governor  of 
Bombay  in  Council,  or  on  the  Lieutenant-Governor  of 
Bengal  ; 

{g)  to  make  any  order  on  any  other  servant  of  the 
Crown,  as  such,  merely  to  enforce  the  satisfaction  of  a  claim 
upon  the  Crown  ;  or 

(Ji)  to  make  any  order  which  is  otherwise  expressly 
excluded  by  any  law  for  the  time  being  in  force. 

Scope — The  extraordinary  jurisdiction  is  not  to  be  exercised 
against  the  Crown  as  respresented  by  certain  privileged  officers, 
as  also  in  the  matter  of  claims  made  upon  it.     Nor  should  an 


power. 
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illegal  order  be   passed    under    cover    of    this    extraordinary 
jurisdiction.     Ante,  537-8. 

Similar  Law — 21  Geo.  Ill,  c.  70,  s,  8  (revenue).  8  Eneyc. 
L.  E.,  537. 

46.  Every  application  under  section  45  must  be  found- 
ed on  an  affidavit  of  the  person  injured,  stating  his  right  in 
the  matter  in  question,  his  demand  of  justice  and  the  denial 
thereof  ;  and  the  High  Court  may,  in  its  discretion,  make 
the  order  applied  for  absolute  in  the  first  instance,  or  refuse 
it,  or  grant  a  rule  to  show  cause  why  the  order  applied  for 
should  not  be  made. 

If,  in  the  last  case,  the  person,  Court  or  corporation 
complained  of  shows  no  sufficient  cause,  the  High  Court  may 
first  make  an  order  in  the  alternative,  either  to  do  or  forbear 
the  act  mentioned  in  the  order,  or  to  signify  some  reason  to 
the  contrary  and  make  an  answer  thereto  by  such  day  as  the 
High  Court  fixes  in  this  behalf. 

Procedure — Be  Kesho  Prasad  [1911]  38  Cal,  553  ;  failure  to 
implead  party,  whose  interest  will  be  afEected,  fatal  to  applica- 
tion, ibid.  Application  not  maintainable  where  provisions  of 
ss.  45  and  46  disregarded,  Board  of  Examiners  v.  Provas  [1913] 
40  Cal.,  588. 

Title  to  property  will  not  be  tried  in  mandamus  proceed- 
ings, re  Kesho  Prasad  (1911)  38  Cal.,  553. 

47.  If  the  person,  Court  or  corporation,  to  whom  or  to 
which  such  order  is  directed,  makes  no  answer,  or  makes  an 
insufficient  or  a  false  answer,  the  High  Court  may  then 
issue  a  peremptory  order  to  do  or  forbear  the  act  absolutely. 

Procedure— Ante,  537-8. 

pepemptopy  OPdeP — A  peremptory  mandamus  in  Eng- 
land is  a  second  mandamus  which  issues  where  the  return 
which  has  been  made  to  the  first  writ,  is  found  either  insufficient 
in  law  or  false  in  fact.  To  this  writ  no  other  return  will  be 
admitted,  but  a  certificate  of  perfect  obedience  and  due  execu- 
tion.    Wharton,  Lex. 

48.  Every  order  under  this  Chapter  shall  be  executed, 
and  may  be  appealed  from,  as  if  it  were  a  decree  made  in 
the  exercise  of  the  ordinary  original  civil  jurisdiction  of 
the  High  Court, 

evepy  OPdep — whether  made  before  or  after  cause 
shown. 

may^toe  appealed  fpom— alters  old  law,  as  expounded 
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Costs. 


Bar  to  issue 
of  manda- 
mus. 


Power  to 
trame  rules. 


in  Justiees  of  the  Peace  v.  Oriental  Gas  Co.  [1872]  8  B.  L.   R., 
433. 

49.  The  costs  of  all  applications  and  orders  under  this 
Chapter  shall  be  in  the  discretion  of  the  High  Court. 

50.  Neither  the  High  Court  nor  any  Judge  thereof 
shall  hereafter  issue  any  writ  of  mandamus. 

Object — to  abolish  the  writ  of  mandamus,  inasQiuch  as  a 
substitutionary  remedy  is  given  by  ch.  viii ;  ante,  536.  The 
alteration,  however,  is  not  of  substance  but  of  form,  Mukhopa- 
dhyaya,  146. 

51.  Each  of  the  said  High  Courts  shall,  as  soon  as 
conveniently  may  be,  frame  rules  to  regulate  the  procedure 
under  this  Chapter  ;  and,  until  such  rules  are  framed,  the 
practice  of  such  Court  as  to  applications  for  and  grants  of 
writs  of  mandamus  shall  apply,  so  far  as  may  be  practicable, 
to  applications  -and  orders  under  this  Chapter. 

pules^See  App.  D,  post. 


PART  III. 

OF  PREVENTIVE  RELIEF. 
Ante,    22,  588-90,  27.     Definition,  s.  6,  ante. 


CHAPTER  IX. 

ON  INJUNCTIONS  GENERALLY. 

52.  Preventive  relief  is  granted  at  the  discretion  of 
the  Court  by  injunction,  temporary  or  perpetual. 

diSGPetion, — S.  22,  ante  ;  Gallianji  v.  Narsi  [1894]  18 
Bom.,  702,  715  [1895]  19  Bom.,  764  ;  ante,  595-6,  603,  659. 
Bhabikan  v.  Ofea/emdar  [1911]  9  I.  C,  227. 

the  Coupt — need  have  jurisdiction  only  over  the  person 
of  the  defendant,  Baban  v.  "Nagu  [1876]  2  Bom.,  19. 

injunction. — defined,  ante,  27;  operates  in  personam, 
Appu  V.  Raman  [1891]  14  Mad.,  425,  Venkatesa  v.  Ramasami 
[1895]  18  Mad.,  338;  and  does  not  run  with  the  land,  Dahyahhai 
V.  Bapalal  [1901]  26  Bom,  140;  Jamsetji  v.  ffari  [1907]  32 
Bom.,  181 ;  ante,  613,  668.  Of.  Raja-  v.  Dharam  [1905]  2  A.  L. 
J.  R.,  601. 

temporary  or  perpetual — defined  in  s.  53,  post. 

53,  Temporary  injunctions  are  such  as  are  to  continue 
until  a  specified  time,  or  until  the  further  order  of  the  Court. 
They  may  be  granted  at  any  period  of  a  suit,  and  are  regu- 
lated by  the  Code  of  Civil  Prpcedure. 

Similar  Law — German  Code  Civ.  Proc,  s.  935  :  "  Tempo- 
rary injunctions,  concerning  the  object  of  litigation,  may  be 
issued,  if  there  is  any  danger  that  by  a  change  ot  the  actual 
situation  the  enforcement  of  the  right  of  one  of  the  parties 
would  be  prevented  or  made  subject  to  grave  difficulties."  See 
also  s.  940.  Of.  C.  P.  C,  s.  94(a),  Sito  v.  Christian  [1913]  17 
C.  W.  N.,  318. 

temporary  injunctions— Ante,  590-601 ;  the  Court 
interferes  to  prevent  serious,  if  not  irreparable,  mischief  pending 
decision  of  the  legal   right,  and   maintains  the  subject-matter 
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in  statu  quo  until  final  decree,  if  satisfied  that  there  is  a  honA 
fide  contention  between  the  parties,  Gomes  v.  Carter  [1866]  1 
Ind.  Jur.,  N.  S.,  411 ;  Nusserwanji  v.,  Oordon  [1881]  6  Bom., 
266  ;  Chandra  v.  Sree  Qobind  [1900]  6  C.  W.  N„  308.  Of.  Chan- 
didat  V.  Padmanand  [1895]  22  Cal.,  459  ;  Vathiar  v.  Aiyana- 
cTjariar  [1912]  23  M.  L.  J.  R.,  316.  Hemanta  v.  Baranagar,  etc., 
[1914]  24  I.  C,  313.  Interim  injunctions  may  be  called  for  to 
prevent  waste,  damage  or  transfer  of  property,  whether  move- 
able or  immoveable,  pendente  lite,  ante,  590-2  ;  or  breaches  of 
contract,  see  Be  Qunput  [1875]  1  Cal.,  74  (marriage),  Abdul  v. 
Abdul  [1881]  6  Bom.,  5  (charter-party) ;  ante,  590,  597  ;  or  wrong, 
independent  of  contract,  ante,  590  ;  Act  V  of  1908,  Sch.  1,  Or. 
39,  r.  1,  2";  Willis  v.  U.  F.  P.  L.  Sac.  [1905]  10  0.  W.  N.,  cclv. 
(picketing) ;  Eatanji  v.  Edalji  [1871]  8  Bom.  H,  C,  0.  0.,  181  ; 
but  can  be  sought  only  in  aid  of  prospective  order  for  perpetual 
injunction,  Jit  Lai  v.  Kamalesioari  [1912]  16  C.  L.  J.,  555. 
See  also  Mati  v.  Brojo  [1902]  7  0.  W.  N.,  viii.  For  company 
cases,  see  Quin  v.  Salmon  [1909]  78  L.  J.,  Oh.,  506,  Bury  v. 
Famatina  Dev.  Corp.,  ibid,  508.  For  decrees  of  Revenue 
Oourt  transferred  for  execution  to  Civil  Court,  see  Ram  v. 
Newas  [1908]  9  0.  L.  J.,  125. 

f  upthep  OFdep  of  the  Coupt. -rSuch  injunction  dis- 
solved ipso  facto,  when  suit  for  perpetual  injunction  decreed, 
Mohini  v.  Surendra  [1914]  21  0.  L.  J.,  68. 

ape  peculated  by  the  Code  of  Civil  Ppoeedupe  — 

and  are  not  affected  by  s.  56,  post ;  an  inferior  Oourt  may  there- 
fore enjoin  a  sale  in  execution  of  proceedings  pending  in  a 
superior  Court,  Amir  v.  Admr.-Genl.  [1895]  23  Cal.,  351  (contra, 
Malik  V.  Ahmad  [1899]  P.  R.,  No.  57).  Distinguish  Dhuroni- 
dhur  V.  Agra  Bank  [1879]  5  CaJ.,  86.  Query,  if  the  regulation 
is  not  in  respect  of  matters  of  procedure  only,  and  if  the  right 
to  a  temporary  injunction  is  not  co-extensive  with  the  existence 
of  an  'obligation,'  as  defined  in  s.  3,  ante.  See  s.  5(c)  ante. 
The  High  Court  maj',  by  a  temporary  injunction,  restrain  a 
party  from  proceeding  with  a  suit  in  another  Court,  Rash 
V.  Boioani  [1906]  34  Cal.,  97,  Mungle  v.  Gopal,  ibid,  101, 
Uderam  v.  Hyderatly  [1908]  10  Bom.  L.  R.,  1141 ;  contra, 
Jairamdas  v.  Zamonlal  [1903]  27  Bom.,  357,  Jumna  v.  Har- 
charan  [1911]  38  Cal.,  405.  Of.  Hukum  v.  Kamalanand  [1905] 
33  Cal.,  927.  Distinguish  Vulcan  Iron  Works  v.  Bisshumbhur 
[1908]  36  Cal.,  233.  In  Earendra  v.  Brinda  Rani  [1898]  2 
0.  W.  N ,  521,  injunction  prohibiting  marriage  of  minor  was 
issued  against  party  outside  the  jurisdiction  of  the  Court,  as 
also  against  another  who  was  no  party  to  the  proceedings.  In  a 
case  under  Act  VIII  of  1890,  the  court  may  act  sub  motu  in  the 
interest  of  the  minor,  Ramasami  v.  Lakshmi  [1913]  24  M.  L. 
J.  R.,  231. 
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Code  Of  Civil  Ppoeedupe-Act  V  of  1908,  Sch.  I,  Or. 
39.  Temporary  injunction  uiider  the  code  is  issued  solely  for 
tbe  benefit  of  a  party  to  suit,  Eamasami  v.  Lakshmi,  supra,  and 
it  should  not  be  issued  without  notice  to  opposite  party  and 
without  recording  reasons  for  adopting  such  course,  Sanwal  v. 
Narpat  [1908]  11  0.  C,  151.  Qy.  whether  mufassil  courts  have 
jurisdiction  under  Or.  39,  r.  2,  to  grant  a  mandatory  injunction 
pending  suit,  Rasul  v.  Pirubhai  [1914]  16  Bom.  L.  K.,  288. 
S.  91,  sub-s.  (1),  Act  VI  of  1908  (B.  0.)  bars  issue  of  temporary 
injunction  or  appointment  of  receiver.  Ram  v.  Laehmi  [1913]  17 
C.  L.  J.,  239. 

A    perpetual  injunction  can   only   be   granted  by   the    jn^anoMons. 
decree  made  at  the  hearing  and  upon  the  merits  of  the  suit : 
the  defendant  is  thereby  perpetually  enjoined  from  the  asser- 
tion of  a   right,  or   from  the   commission    of  an  act,  which 
would  be  contrary  to  the  rights  of  the  plaintiff. 

Object — to  restrain  the  undue  exercise  of  rights,  prevent 
threatened  wrongs,  restore  violated  possessions,  prevent  multi- 
plicity of  suits,  and  secure  the  permanent  enjoyment  of  the 
rights  of  property,  2  Story,  Eq.,  s.  868 ;  ante,  603,  614,  631-2. 

Scope — Kerr,  Inj.,  1-2,  32-5.  Difference  between  temporary 
and  perpetual  injunctions  :  (Ij  the  former  does  not  impose  a 
permanent  restraint,  like  the  latter,  nor  (2)  conclude  a  right, 
like  it,  and  (3)  may  be  granted  at  any  stage  of  the  litigation, 
while  the  latter  forms  part  of  the  decree  in  the  suit  made  after 
a  trial  upon  the  merits,  Jairamdas  v.  Zamonlal  [1903]  27  Bom., 
357.  For  discharge  of  a  temporary  injunction,  see  Act  V  of 
1908,  Sch.  I,  Or.  39,  r.  4. 

injunetion'-- may  be  either  prohibitory  or  mandatory, 
Behary  v.  Sheo  [1907]  3  N.  L.  R.,  114,  117 ;  ante,  27. 

upon  the  merits— i.e.,  after  the  right  and  its  violation 
have  been  established  upon  trial,  Bhikaji  v.  Bapu  [1877]  1 
Bom.,  550,  Muthaya  v,  Sivaraman  [1882]  6  Mad.,  229,  Siva- 
raman  v.  Muthaya  [1888]  12  Mad.,  241,  P.  C. 
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CHAPTER  X. 

OF  PERPETUAL  INJUNCTIONS. 

Perpetual  54.     Subject  to  the  other  provisions   contained   in,    or 

when''  '°"^     referred  to  by,  this  Chapter,   a  perpetual  injunction  may   be 
granted.         granted  to  prevent   the  breach  of   an  obligation   existing  in 
favour  of   the  applicant,    whether  expressly   or  by   implica- 
tion. 

When  such  obligation  arises  from  contract,  the  Court 
shall  be  guided  by  the  rules  and  provisions  contained  in 
Chapter  II  of  this  Act. 

When  the  defendant  invades  or  threatens  to  invade  the 
plaintiff's  right  to,  or  enjoyment  of,  property,  the  Court 
may   grant   a  perpetual    injunction    in  the   following   cases 

(namely)  :^— 

(a)  where  the  defendant  is  trustee  of  the  property  for 
the  plaintiff  ; 

(b)  where   there   exists    no  standard    for   ascertaining 
.     the  actual   damage   caused,   or   likely  to   be   caused,  by   the 

invasion  ; 

(c)  where  the  invasion  is  such  that  pecuniary  com- 
pensation would  not  afford  adequate  relief  ; 

\d)  where  it  is  probable  that  pecuniary  compensation 
cannot  be  got  for  the  invasion  ; 

(e)  where  the  injunction  is  necessary  to  prevent  a  mul- 
tiplicity of  judicial  proceedings. 

Explanation. — For  the  purpose  of  this  section,  a  trade- 
mark is  property. 

Illustrations, 

(a)  A  lets  certain  land  to  B,  and  B  contracts  not  to  dig  sand  or  gravel 
thereout,  A  may  sue  for  an  injunction  to  restrain  B  from  digging  in  viola- 
tion of  his  contract. 

(b)  A  trustee  threatens  a  breach  of  trust.  His  co-trustees,  if  any, 
should  and  the  benelicial  owners  may,  sue  for  an  injunction  to  prevent  the 
breach. 

(c)  The  Directors  of  a  public  company  are  about  to  pay  a  dividend  out 
of  capital  or  borrowed  money.  Any  of  the  shareholders  may  sue  for  an  injunc- 
tion to  restrain  them. 
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(d)  The  Directors  of  a  fire  and  life  Insurance  company  are  about  to 
engage  in  marine  insurances.  Any  of  the  shareholders  may  sue  tor  an  in- 
janction  to  restrain  them. 

(e)  A,  an  executor,  through  misconduct  or  insolvency,  is  bringing  the 
property  of  the  deceased  into  danger.  The  Court  may  grant  an  injunction 
to  restrain  him  from  getting  in  the  assets. 

(/)  A,  a  trustee  for  B,  is  about  to  make  an  imprudent  sale  of  a  small 
part  of  the  trust  property.  B  may  sue  for  an  injunction  to  restrain  the 
sale,  even  though  compensation  in  money  would  have  afforded  him  adequate 
relief. 

(g)  A  makes  a  settlement  (not  founded  on  marriage  or  other  valuable 
consideration)  of  an  estate  on  B  and  his  children.  A  then  contracts  to  sell 
the  estate  to  C.  B  or  any  of  his  children  may  sue  for  an  injunction  to 
restrain  the  sale. 

(It)  In  the  course  of  A's  employment  as  a  vakil,  certain  papers  belonging 
to  his  client,  B,  come  into  his  possession.  A  threatens  to  make  these  papers 
public,  or  to  communicate  their  contents  to  a  stranger.  B  may  sue  for  an 
injuuction  to  restrain  A  from  so  doingr. 

(i)  A  is  B's  medical  adviser.  He  demands  money  of  B  which  B  declines 
to  pay.  A  then  threatens  to  make  known  the  effect  of  B's  communications  to 
him  as  a  patient.  This  is  contrary  to  A's  duty,  and  B  may  sue  for  an  injunction 
to  restrain  him  from  so  doing. 

(j)  A,  the  owner  of  two  adjoining  houses,  lets  one  to B  and  afterwards 
let.1  the  other  to  C.  A  and  C  begin  to  make  such  alterations  in  the  house 
left  to  C  as  will  prevent  the  comfortable  enjoyment  of  the  house  left  to  B. 
B  may  sue  for  an  injunction  to  restrain  them  from  so  doing. 

(fe)  A  lets  certain  arable  lands  to  B  for  purposes  of  husbandry,  but  with- 
out any  express  contract  as  to  the  mode  of  cultivation.  Contrary  to  the 
mode  of  cultivation  customary  in  the  district,  B  threatens  to  sow  the  lands 
with  seed  injurious  thereto  and  requiring  many  years  to  eradicate.  A  may 
sue  for  an  injunction  to  restrain  B  from  sowing  the  lands  in  contravention 
of  his  implied  contract  to  use  them  in  a  husband-like  manner. 

(I)  A,  B  and  C  are  partners,  the  partnership  being  determinable  at  will. 
A  threatens  to  do  an  act  tending  to  the  destruction  of  the  partnership- 
property.  B  and  C  may,  without  seeking  a  dissolution  of  the  partnership,  sue 
for  an  injunction  to  restrain  A  from  doing  the  act. 

(m)  A,  a  Hindu  widow  in  possession  of  her  deceased  husband's  property, 
commits  destruction  of  the  property  without  any  cause  sufficient  to  justify 
her  in  so  doing.  The  heir  expectant  may  sue  for  an  injunction  to  restrain 
her. 

(u)  A,  B  and  C  are  members  of  an  undivided  Hindu  family.  A  cuts  timber 
growing  on  the  family-property,  and  threatens  to  destroy  part  of  the  family- 
house  and  to  sell  some  of  the  family-utensils.  B  and  C  may  sue  for  an  in- 
junction to  restrain  him. 

(o)  A,  the  owner  of  certain  houses  in  Calcutta,  becomes  insolvent.  B 
buys  them  froln  the  Official  Assignee  and  enters  into  possession.  A  persists 
in  trespassing  on  and  damaging  the  houses,  and  B  is  thereby  compelled,  at 
considerable  expense,  to  employ  men  to  protect  the  possession.  B  may  sue 
for  an  injunction  to  restrain  farther  acts  of  trespass. 

(p)  The  inhabitants  of  a  village  claim  a  right  of  way  over  A's  land.  In 
a  suit  against  several  of  them,  A  obtains  declaratory  decree  that  his  land  is 
subject  to  no  such  right.  Afterwards  each  of  the  other  villagers  sues  A 
for  obstructing  his  alleged  right  of  way  oyer  the  land.  A  may  sue  for  an 
injunction  to  restrain  them. 

(q)  A,  in  an  administration  suit  to  which  a  creditor,  B,  is  not  a  party, 
obtains  a  decree  for  the  administration  of  C's  assets.  B  proceeds  against 
O's  estate  for  his  debt.    A  may  sue  for  an  injunction  to  restrain  B. 

(r)  A  and  B  are  in  possession  of  contiguous  lands  and  of  the  mines  under- 
neath them.    A  works  his  mine  so  as  to  extend  under  B's  mine  and  threatens 
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to  remove  certain  pillars  which  help  to  support  B's  mine.    B  may  sue  for  an 
injunction  to  restrain  him  from  so  doing. 

(s)  A  rings  bells  or  makes  some  other  unnecessary  noise  so  near  a 
house  as  to  interfere  materially  and  unreasonably  with  the  physical  comfort 
of  the  occupier,  B.  B  may  sue  for  an  injunction  restraining  A  from  making 
the  noise. 

(t)  A  pollutes  the  air  with  smoke  so  as  to  interfere  materially  with 
the  physical  comfort  of  B  and  0,  who  carry  on  business  in  a  neighbouring 
house.    B  and  0  may  sue  for  an  injunction  to  restrain  the  pollution. 

(ii)  A  infringes  B's  patent.  If  the  Court  is  satisfied  that  the  patent 
is  valid  and  has  been  infringed,  B  may  obtain  an  injunction  to  restrain  the 
infringement. 

(v)  A  pirates  B's  copyright.  B  may  obtain  an  injunction  to  restrain 
the  piracy,  unless  the  work  of  which  copyright  is  claimed  is  libellous  or 
obscene. 

(«))  A  improperly  uses  the  trade-mark  of  B.  B  may  obtain  an 
injunction  to  restrain  the  user,  provided  that  B's  use  of  the  trade- mark  is 
honest. 

(x)  A,  a  tradesman,  holds  out  B  as  bis  partner  against  the  wish 
and  without  the  authority  of  E.  B  may  sue  for  an  injunction  to  restrain  A 
from  so  doing, 

(y)  A,  a  very  eminent  man,  writes  letters  on  family-topics  to  B 
After  the  death  of  A  and  B,  0,  who  is  B's  residuary  legatee,  propose?  to 
make  money  by  publishing  A's  letters.  D,  who  is  A's  executor,  has  a  property 
In  the  letters,  and  may  sue  for  an  injunction  to  restrain  C  from  publishing 
them. 

(a)  A  carries  on  a  manufactory  and  B  is  his  assistant.  In  the  course  of 
his  business,  A  imparts  to  B  a  secret  process  of  value.  B  afterwards  demands 
money  of  A,  threatening,  in  case  of  refusal,  to  disclose  the  process  to  C,  a 
rival  manufacturer.  A  may  sue  for  an  injunction  to  restrain  B  from  disclosing 
the  process. 

Scope— WHerever  there  is  a  duty  enforceable  by  law, 
whether  express  or  implied,  and  whether  arising  out  of  a  con- 
tract or  not,  it  may  be  enforced  by  an  injunction,  Gas  Light  Co. 
V.  St.  Mary  Vestry  [1885]  15  Q.  B.  D.,  1,  North  L.  By.  Go.  v. 
Qreat  N.  Ry.  Go.  [1883]  11  ibid,  38,  unless  considerations 
of  expediency  or  convenience  determine  the  discretion  of  the 
Court  otherwise,  Batten  v.  Qedgo  [1889]  41  Ch.  D.,  507.  Antte, 
588.  The  distinction  between  a  common  law  action  of  eject- 
ment and  an  equity  suit  for  an  injunction  ought  not  to  be 
recognised  in  this  country.  Dijendra  v.  Purnendu,  11  C  L.  J., 
189.  The  institution  or  continuance  of  judicial  proceedings, 
if  inequitable,  may  also  be  restrained,  s.  56  (a)  post ;  ante,  612, 
Shib  V.  Krishna  [1911]  9  I.  C,  576.  The  Indian  statute  law  follows 
English  precedents  and  introduces  no  new  principles,  ante, 
604.  Behari  v.  Sheo  [1907]  3  N.L.R.,  114.  But  see  Boyson  v. 
Dearie  [1899]  22  Mad.,  25\  {query);  Ramanjulu  v.  Aparanji 
[1911]  21  M.  L.  J.  R.,  313. 

Similar  Lawj-36  &  37  Vic,  c.  66  ,  s.  25  (8),  ante,  36.  Siiit 
not  affected  by  0.  P.  Municipal  Act,  XVIII  of  1889,  s.  27. 

othep  ppovisions — S.   52   ante,  and  ss.  55,  56  (a)  to  (e) 

and  {h)  to  (k),  post,  in  the  case  of  all  injunctions,  and,  in 
addition,  ss.   56  (/)  and  57,  where   contracts  are  concerned  (also 
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Oh.    II,   ante),   and   s.  54,  cl.  S^a)  to  (e),  and  expln.,  and  s.  56-1 
post,  where  property  rights  are  involved.     Nelson,  Injs.,  303-4. 

An  interlocutory  injunction  is  ipso  facto  dissolved  by  a 
decree  granting  perpetual  injunction,  Mohini  v.  Surendra  [1915] 
18  C.  W.  K,  1189. 

perpetual  injunction — defined,  s,  53,  ante. 

may  be  granted — by  decree  in  a  suit.  See  s.  53,  ante. 
The  court  of  appeal  may  introduce  a  variation  in  the  injunction 
so  as  to  fit  in  with  facts  actually  established,  Jwala  v.  Munna 
[1910]  37  c.  204.  For  forms  of  plaint,  see  Act  V  of  1908,  App. 
A,  Nos.  35  (waste),  36  (nuisance),  37  (public  nuisance),  38 
(diversion  of  water-course),  39  (moveable  property  threatened 
with  destruction) ;  for  forms  of  decree,  ibid,  App.  D.,  Nos.  14-16. 
See  App.  F,  infra.  Seshadri  v.  Arayar  [1910]  7  I.  C,  558.  As 
to  discretion  of  the  Court,  see  ante  602-4  ;  also  under  s.  52  ante, 
and  s.  55  post;  Tituram  v.  Cohen  [1905]  9  C.  W.  N.,  1073, 
1080,  P.  C.  Umesh  v.  Nibaran  [1914]  19  0.  L.  J.,  305  (appellate 
court  slow  to  interfere).  Injurj'  caused  to  strangers  to  the  suit 
by  issue  of  injunction,  may  be  considered  by  Court,  Maythorne 
V.  Palmer  [1865]  11  L.  T.,"N.  S.,  261. 

Parties  to  suit—Baiju  v.  Bulak  [1897]  24  Cal.,  385. 
Government  or  public  officer  is  not  entitled  tonotice  under  Act 
V  of  1908,  s.  80,  Ganoda  v.  Nalini  [1908]  36  Cal.,  28  ; 
Naginlal  v.  Official  Assignee  [1912]  14  Bom.  L-  R.,  1148.  But 
see  Secy,  of  State  v.  Oajanan  [1911]  35  Bom.,  362.  Distinguish 
Hari  v!  Secretary  of  State  [1903]  27  Bom.,  424,  450;  Secy,  of 
State  V.  Kalehhan  [1912]  23  M.  L.  J.  R.,  181  (Secy,  of  State 
entitled  to  notice).  Cf.  Govinda  v.  Taluq  Bd.  [1908]  4  M.  L.  T., 
209,  F.  B.  (Act  V  of  1884,  Mad.,  s.  156).  Some  tenants  may 
sue  for  themselves  and  other  tenants,  Ahmedbhoy  v.  Balkrishna, 
[1894]  19  Bom.,  391.  Where  wrong  complained  of  is  of  personal 
character,  upon  defendant  dying  pending  suit,  it  cannot  be 
prosecuted  against  his  legal  representative,  Josiam  v.  Savii 
[1910]  5  I.  C,  937.  In  cases  under  0.  P.  C,  Sch.  I.  Or  1,  r. 
8,  injunction  does  not  bind  persons  not  parties  on  record, 
Thambi  v.  Hamid  [1911]  2  M.  W.  N.,  534. 

Court-fee — ad  valorem,  according  to. the  Plaintifi's  valuation, 
under  Act  YII  of  1870,  s.  7,  cl.  ivid),  Sardarsingji  v.  Ganpatsingji 
[1892]  17  Bom,  56,  Gulabsingji  v.  Laksamansingji  [1893]  18  Bom., 
100,  Guruvajamma  v.  Venkatakrishnavia  [1900]  24  Mad.,  34, 
Mulkunnisa  v.  Muni.  Com.,  Delhi  [1904]  5  P.  L.  R.,  No.  118. 

Limitation-^ Q  years,  under  I.  Lim.  Act,  Sch.  I,  art.  120, 
Kanakasabaiv.  Muitu  [1890]  13  Mad.,  445,  Waziran  v.  Babulal 
[1904]  24  A.  W.  N.,  69  ;  ante,  668-9  ;  Ghemkuru  v.  Gherukuru 
[1908]  18  M.  L.  J.  R.,  602  ;  Ganda  v.  Nathu  [1912]  151  P.  L.  R. 
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Form  —An     injunction   lacking  precision    shduld   not-  be 
granted.     Kesho  y.  Srinivasa  [1911]  13  C.  L.  J.,  394. 

Execution  of  (ieeree— See  Act  Y.  oi  1908,  Sch.  I,  Or.  21,  r. 
32,  Sakarlal  v.  Parvatihai  [1901]  26  Bom.,  283  (execution  against 
legal  representative) ;  distinguish  Dahyabhai  v.  Bapalal,  ibid, 
140  (auction-purchaser) ;  Jamsetji  v.  Hari  [1907]  32  Bom.,  181. 
To  an  application  for  execution  of  decree,  art.  182,  and  not  art. 
181,  Act  IX  of  1908,  Sch.  I,  applies,  and  the  right  to  apply  will 
accrue  on  each  successive  breach,  Venkataehalam,  v.  Veerappa 
[1905]  29  Mad.,  314,  _  Bhagwan  v.  Suhhdai  [1905]  28  All,  300. 
Disobedience  to  an  injunction  is  punishable  as  contempt  of 
Court,  Be  Ghandmhanta  [1880]  6  Cal.,  445,  Ram  v.  Ghatar, 
[1901]  23  All.,  465,  Advocatc-Oeneral  v.  Oangji  [1894]  19  Bom.' 
152,  Pranjivan  v.  Mayaram  [1862]  1  Bom.  H.  C,  148,  though, 
sembZe,  a  District  Court,  not  being  a  Court  of  record,  must  be 
set  in  motion  by  the  aggrieved  party  ;  Kochappa  v.  Saehi  [1902] 
26  Mad.,  494,  Maung_  Tha  v.  Lutchman  [1908]  14  Bur.  L.  R., 
276.  An  injunction  issued  without  jurisdiction  is  absolutely 
void,  Suhhadra  v.  Dhajadhari  [1912]  15  C.  L.  J.,  147. 

to  prevent— S.  5  (c),  ante. 

bpeaeh  of  an  obligation— The  plaintiff  is  entitled  to 
prohibit  the  continuance  of  waste  or  damage ;  he  cannot  demand 
the  prohibition  of  the  commission  thereof.  Maharajah  Ram 
Narayan  v.  Krishna  [1912]  17  I.  C,  490.  The  plaintiff  must 
establish  a  legal  right  and  its  infringement.  See  cases  cited  under 
s.  53,  ante,  upon  the  merits,  supra  ;  otherwise  no  relief  can 
be  given,  I^orth  L.  Ry.  Go.  v.  0.  N.  Ry.  Co.  [1883]  11  Q.  B.  D,, 
m.,  Pranhristov.  flwro  [1868]  10  W.  K.,  435,  KriMna  v.  Ven- 
eataehella  [1872]  7  Mad.  H.  C.  R.,  60,  Krishnaji  v.  Vithalrao 
[1887]  12  Bom  ,  80,  83,  Govijid  v.  Sadashiv  [1892]  17  Bom.,  771 ; 
Laehmeswar  v.  Manoioar  [1891]  19  Cal.,  253,  P.  C,  Muni.  Bd. 
Y.Dakkhan  [1907]  30  All.,  70;  ante,  604,  649.  Nelson  Inj., 
15-23.  Gwr  Das  V.  B/ia^  [1911]  111-  C,  231  (hirt  or  priestly 
offerings).  See  also  Orr  v.  Raman  [1895]  18  Mad.,  320  (cus- 
tomary easement  proved  by  defendant) ;  Hari  v.  Barada  [1904] 
31  Cal.,  1014  (masonry  dwelling-house  on  homestead  land  built 
by  occupancy  tenant,  Bengal  Teinancy  Act,  s.  76) ;  Sadhu  v. 
Sarbamangala  [1910]  8  I.  C,  65  (ditto  by  under-raiyat  holding 
under  permanent  lease);  Delhi  &L.Bank  v.  Hem  [1887]  14  Cal., 
839  (no  right  to  uninterrupted  flow  of  southern  breeze).  In  the 
absence  of  custom  or  contract,  a  zamindar  has  no  right  to  inter- 
fere with  his  tenant's  enjoyment  of  trees  on  latter's  holding,  so 
long  as  relation  of  landlord  and  tenant  subsists,  Ganga  v. 
Badham  [1908]  30  All ,  134,  or  to  restrain  him,  without  proving 
special  damage,  from  constructing  a  well  up.on  his  holding, 
Raghunandan  v.  Jarao  [1912]  15  0.  C,  170. 

breaeli — must  cause  substantial  injury,   Ponnuswami   v. 
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Coll.  of  Madura  [1869]  5  Mad.  H.  C.  R.,  6,  Barlow  v.  Gohindram 
[1897]  24  Cal.,  364,  Muni.  Corp.  v.  Vasudeo  [1904]  6  Boixi., 
L.  R.,  899,  Mahadev  v.  Narayan,  ibid,  123,  Framji  v.  Framji, 
[1904]  7.  ibid,  73,  affd.,  30  Bom.,  329,  Ghotalal  v.  Laluhhai  [1904] 
29  Bom.,  157,  Prosser  v.  Meijdi  [1805]  8  0.  C,  356.  If  the  injury 
to  the  plaintiff's  legal  rights  is  small  and  capable  of  being  esti- 
mated in,,  and  adequately  compensated,  by  money,  the  Court  may 
deem  the  granting  of  an  injunction  as  oppressive  upon  the 
defendant,  Kiley  v.  Halifax  Corp.  [1907]  97  L.  T.,  278;  22  Cyc, 
728  ;  and  give  damages  instead,  Behari  v.  Shea  [1907]  3  N.  L. 
R.,  114,  Dhmijihhoy  v.  Lishoa  [1888]  13  Bom.,  252,  though 
there  is  no  special  prayer  for  it,  and  will  not  refer  the  plaintiff 
to  another  suit,  ante,  668,  97  ;  Tejumul  v.  Chahilomal  [1909] 
2  Sind  L.  R.,  65.  But  the  Court  will  not  be  disposed  to  balance 
conveniences,  where  the  act  complained  of  is  in  itself  and  its 
mcidents  tovuoxis,  Sullivan  V.  Jones  Steel  Co.,  [1904]  66  L.  R. 
A.,  712. 

oblig^ation — defined,  s.  3  ante  ;  BalakrisJinadas  v. 
Oovind  [1909]  5  N.  L.  R.,  67  ;  Qur  Pershad  v.  Khuda  [1910]  8 
1.  C.  687,  will  not  be  affected  by  religious  prejudices  or 
ethical  or  political  considerations,  ante,  665-8  ;  and  need  not  be 
connected  with  any  property,  s.  55,  ill.  (e),  post;  ante,  648-50. 
Venkatacharyulu  v.  Eangacharyulu  [1890]  14  Mad.,  316  (suit 
to  restrain  parents  in  law  from  re-marrying  plaintiff's  bride). 
Cf.  Harendra  v.  Brinda  [1898]  2C.  W.N.,  521  iKanahi  y. 
Biddya  [1878]  1  AIL,  549  ;  Nanabhai  v.  Janardhan  [1892]  16 
Bom.,  636.  Bindo  v.  Sham  Lai  [1904]  1  A.  L.  J  ,  102  (injunc- 
tion to  restrain  marriage  of  plaintiff's  minor  daughter  in 
defendant's  custody).  For  a  suit  for  restitution  of  conjugal 
rights,  see  U.  B.  R.  [1897-1901]  488,  406.  As  to  the  right  of 
privacy,  see  ante,  647.  A  right  to  hunt  and  fish  in  navigable 
waters  was  enforced  by  injunction  in  Ainsworih  v.  •  Munoshong 
Club  [1908]  17  L.  R.  A.,  N.  S.,  1236. 

the  applieant— i.e.,   the   plaintiff     who   prays     for   an 
injunction    in  his   plaint.     A   perpetual   injunction  cannot   be 
,  had  upon   an  application,  as  distinguished  from  a  suit.     See  s 
53,  ante. 

.  expressly —e.^.,  in  the  case  of  an  express  contract,  as  in 
ill.(a). 

by  implication — resulting,  e.g.,  from  '  a  "recital  in  a 
contract,  Mackenzie  v.  Ghilders  [1890]  43  Ch.  D.,  265,  or 
from  the  acts  or  representations  of  parties,  Pollard  v.  Photogra- 
phic Go.  [1889]  40  ibid,  345;  Glill  {j),{k),  (I);  Chunnilal  v. 
M'anishankar  [1893]  18  Bom.,  616,  630  (reservation  of  easement 
of  necessity).  Tenants  may  not  change  usual  course  of  hus- 
jbandry  without  landlord's  consent,   Lakshmana  v.    Earrtch&ndra 
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[1887]  10  Mad.,  351,  or  build  upon  agricutural  land,  Surendra 
V  Hari  [1903],  31  Cal.  174,  Chandra  v.  Sree  Gobind,  [1900]  6 
C.  W.  N.,  308 ;  nor  one  partner  exclude  another  from  the 
partnership  business,  Virdachala  v.  Eamasvami  [1863]  1  Mad. 
H.  C.  R.,  341. 

apises  from  eontpaet — Ante,  614-28  ;  see  also  ss.  56 
(/  ),  57,  post.  Express  negative  agreement :  Gallianji  v.  Varsi 
[1894]  18  Bom.,  702,  afid.,  19  Bom.,  764-  Implied  negative 
agreement:  Madras  Ry.  Go.  v.  Rust  [1890]  14  Mad.,.  18; 
Gharlesworth  v.  MacDonald  [1898]  23  Bom.,'  103  ;  Burn  &,  Co. 
v.  McDonald  [1908]  36  Cal.,  354.  An  incomplete  agreement 
will  not  be  enforced,  Abdul  v.  Abdul  [1881]  6  Bora.,  5;  nor  a 
restrictive  covenant  in  a  contract  which  has  been  repudiated  by 
plaintiff,  General  Bill-posting  Co.  v.  Atkinson  [1908]  1  Ch., 
537,  aiid.,  78  L.  J.  Cli.,  77  ;  Measures  Brothers  Limited  v.  Mea- 
sures [1910]  2  Ch.,  248. 

Chapter  II — esp.  ss.  12  and  21,  ante,  since  in- 
junction is  a  form  of  specific  performance  which  deals 
with  negative  covenants  and  contracts,  ante,  28,  614-5.  Apart 
from  strictly  legal  considerations,  the  contract  may  not  be  one 
which  ought  to  receive  special  favour  from  Court,  Eley  v.  Pos 
0.  S.  L.  Ass.  Go.  [1876]  1  Ex.  D,  20. 

invades — by  the  commission,  e.g.,  of  trespass,  ante,  633-6, 
Qanoda  v.  T^alini  [1908]  36  Cal,  28,  Nelson,  Inj.,  169-190, 
Woodroffe,Ini.,ch..ix,  Jairamv.  Babaji  [1905]  1  N.  L.  R.,  182, 
184  (alteration  of  flow  of  water  so  as  to  increase  burden  on 
lower  land) ;  loaste,  ante,  636-9,  Nelson,  Inj.,  427-32,  WoodrofEe, 
Inj.,  ch.  ix  ;  nuisance,  ante,  639-42,  Nelson,  Inj.,  390-427, 
Woodroffe,  Inj.,  ch.  x,  Oalstaun  v.  Doonia  [1905]  32  Cal.,  697, 
Behari  v.  Ghisa  [1902]  24  All.,  499  (overhanging  tree),  Appayya 
V.  Purvala  [1912]  14  I.  C,  267  (raising  tank  bund  and  narrowing 
sluice,  so  as  to  render  plaintiff's  land  liable  to  submersion),  (as 
to  public  nuisance,  see  Act  V  of  1908,  s.  91) ;  disturbance  of 
easements,  ante,  642-4,  Nelson,  Inj.,  432-84,  WoodroSe,  Inj.,  ch. 
X,  I.  Easements  Act,  s.  35,  Nandkishor  v.  Bhagubhai  [1883]  8 
Bom.,  95  (light  and  air),  Nosdrbhai  v.  Badrudin  [1891]  16 
Bom.,  533  (water  from  eaves),  Bahar  v.  Indyat  [1905]  6  P.  L.  R., 
No.  26  (access  to  room) ;  or  infringement  of  a  statutory  or 
common  law  right,  ante,  644-7,  Nelson,  Inj.,  485-506,  WoodrofEe, 
Inj.,  ch.  xi ;  Bishun  v.  Perfect  [1904]  7  0.  C,  103  (patent). 
Substantial  and  wrongful  injury  must  be  shown:  it  is  not 
necessary  that  the  plaintiff's  property  should  be  destroyed, 
Yaro  v.  Sanaullah  [1897]  19  All.,'  259,  261.  If  act  complained 
of  was  done  in  such  a  way  as  to  be  likely  to  damage  plaintiff, 
proof  of  specific  damage  need  not  be  given,  iBama  v.  Suhramania 
1908]  31  Mad.,  171,  176  •  Exchange  Tel.  Go.  v.  Gregory  [1896] 
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1  Q.  B.,  147.  But  invasion  must  be  proved  to  have  been  made 
within  six  years,  and  not  patiently  submitted  to,  Oanda  v. 
Nat/zM  [1912]  13  I.  C,  661. 

threatens  to  invade— The  plaintiff  naust  sliow  not 
mere  vague  apprehension,  Ghabildas  v.  Municipal  Commissioners 
[1871]  8  Bom.  H.  C.  R.,  ,85,  but  a  strong  probability  o£  damage 
which  is  imminent  and  will  be  very  substantial,  if  not  irrepar- 
able, Eamjas  v.  Brojomohan  [1915J  19  C.  W.  N.,  887.  Oangabai 
V.  Purshotum  [1907]  9  Bom.  L.  R.,  912,  Ma'hadev  v.  Naraydn 
[1907]  6  ibid,  123,  Lakshmi  v.  Tara  [1904]  31  Cal.,  944  ;  ante, 
622-3.  See  ills,  {h)  to  (d),  (/)  to  {i},  (fe),  (Z),  (r),  (y),  (s),  post.  Mere 
obtaining  of  decree  for  possession  without  any  attempt  to 
execute  it,  not  sufficient,  Karnadhar  v.  Hari  [1910]  37  Gal.',' 
731.  Where  the  injiiry  has  actually  taken  place,  an  injunction 
prevents  the  reeurrenee  of  the  injury  ;  where  it  is  only  threatened, 
an  injunction  prevents  its  occurrence,  ante,  28,  588-9,  Nelson, 
S.  R.  A.,  306.  A  perpetual  injunction  against  planting  trees 
likely  to  penetrate  into  the  foundation  of  the  plaintiff's  building 
is  unworkable,  Lakshmi  v.  Tara  [1904]  31  Cal.,  944. 

right  to  OP  enjoyment  of  ppopepty  — e.gr.,  joint 
proprietorship,  Watson  v.  Ramchund  [1891]  18  Cal.,  10  P.  C, 
Anant  v.  Gopal  [1894]  19  Bom.,  269  (Hindu  co-parcenary),  ante, 
45-7  ;  easement,  ante,  638  642-4  of  light  and  air,  Hariganga  v. 
Tricamlal  [hm]26  Bom.,  374,  Ahmad  v.  Pofcer  [1912]' 15  1.  C, 
945,  Hardasmal  v.  Kundabai  [1913]  7  S.  L.  R.,  21,  right  of  way, 
Mudden  v.  Ghunder  [1872]  18  W.  R.,  379,  G.  I.  P.  By.  Go.y. 
Nowroji  [1885]  10  Bom.,  390,  Bhaoorai  v.  Chunilal,  [1899]  24 
Bom.,  188,  Maharaj  v.  Paresh  [1904]  31  Cal,  839,  846  (owner's 
right  in  dedicated  soil),  one  co-owner  cannot  by  injunction 
against  another  co-owner  prevent  the  carrying  out  of  necessary 
work,  Luttayan  v.  Mammdnna,  35  M.  681.  But  one  partner  can 
against  another  partner  carrying  on  independent  business,  to 
the  prejudice  of  the  partnership,  A/ttmtos  v.  Kasim  [IdlS]  19 
I.  C,  250  ;  -right  to  discharge  drainage,  Sultani  v.  Ram  Saran 
[1900]  P;  R.,  No;  49  ;  right  to  use  of  water,'  Madhub  v.  Jogesh 
[1902]  30  Cal.,  281,  Krista  v.  Joy  [1903]  8  0.  W.  N.,  158, 
Rama  v.  Subramania  [1908]  31  Mad.,  171  (irrigation  from 
Government  channel),  Sheo  v.  Gha7idrabhal  [1911]  10  I.  C,  181, 
right  to  fish  and  use  fishing  stakes  and  nets,  Baban  v.  Ndgii 
[1876]  2  Bom.,.  19;  right  to  support,  Biwdii  v.  Ja^nafti  [1896] 
24,  Cal.,  260  ;  right  to  worship  in  a  mosque,  Jpngu  v.  Ahmad 
[1889]  ,13  All.,'  419,. F.  B.,  Fazal  v.  Maula  [1891]  18  Cal.,  448, 
P.  C!,  Adam  V.  Isha  [1894]  1  C.  W.  N.,  76,  or  \ara^\Q,  Anandrav 
V.  S/ia?ifea?-.,[1883J  7  Bom.,  323,  KaMas  v.  Par-jaram  [1890]  l5 
Bom.,  309,  V enkatachalapati  v.  Subbarayadu  [1890]  13  Mad., 
293  ;.  right  to  receive  offerings  in  a  temple,  Badriv.  Mulloo 
[1905]  8  0>  C,  339,1  or.  to  perform  some  office  there,  SriamasA^ 

20 


154  APPENDIX    C. 

V.  Thiruwngada  [1888]  11  Mad.,  450.  See  also  Trimhak  v. 
Krishnarao  [1909]  11  Bom.  L.  R.,  389  (suit  by  temple  com- 
mittee for  declaration  of  right  to  have  services  performed  by 
suitable  persons  and  for  injunction  against  temple  servants. 
As  to  caste  disputes,  see  Lalji  v.  WaJ;;i  [1895]  19  Bont.,  507,  ante, 
497,  649  ;  religious  disputes,  Jagannath  v.  Akali  [1893]  21 
Gal.,  463,  Maine  v.  Islam  [1891]  15  Mad.,  355,  ante,  649.  The 
right  may  be  an  existing  one,  though  not  in  actual. enjoyment, 
Land  Mortgage  Bank  v.  AhmedbJioy  [1883]'  8  Bom.,  35.  See 
also  Suhhdeo  v  l^ih^  ri907]  29  All.,  740  (right  to  hold  market). 
20  M.  L.  J.  E.,  803.      ^       ' 

property — moveable  or  immoveable,  e.g.,  share  in  a 
Joshi  Vritti,  Mora  v.  .AnaDtt  [1896]  21  Bom..,  821  ;  or  inscription 
on   a   seal,   Ramanuja  v.  fiamo  [1898]  22  Mad.,  189. 

may  grant— For  the  Court's  discretion,  see  ante,  6014. 
Where  a  right  and  an  infringement  thereof  are  alleged;  a  cause 
of  action  is  disclosed,  and  unless  there  is  a  bar  to  the  entertain- 
ment of  the  suit,  the  ordinary  Civil  Courts  are  bound  to  entertain 
a  suit  for  an  injunction,  Valli  v.  Madras  (7o»'p.  [1912]  38  Mad., 
41.  An  injunction  vrill  not  be  issued  where  the  plaintiff  has 
acquiesced  in  the  ;injary,  iF'(it^6o6a  v.  Mendosa  [1888]  Bom.  P. 
J.,  212;  cf.  Bhupendrav.  ffianajtY  [1913]  41  Gal.,  384;  or  the 
right  does  not  deserve  protection,  cf.  ills,  (w)  to  iiv).  Injunc- 
tion may  be  for  a  limited  period,  .BJncZo  v-  S/iam  ZLal  [1904] 
1  A.  L.  J.,  102. 

following  eases--§y.  if  this  'enumeration  is  ^exhaust- 
ive and  an  injunction  cannot  be  granted  iri  aiiy  other  case  ? 
Boyson  v.  Deane  [1899]  22LMad.,  251,  supports  an  affirmative 
answer.  But  see  Framjiy.  Framji  [1905]' 7  Bora.  L.  R.,  352. 
The  first  four  cases  correspond  closely  to  thoBe  specified  in  s. 
12,  ante,  and  are  special  applications  of  the  exception  enacted 
in  s.  56,  cl.(i  ,  post. 

el. (a).  Tpustee— defined,  s.  3,  ante.  See  ills.  ,(b)  to  (i;, 
(I'),  (^)>  post ;  Nelson,  Inj.,  506-522.  In  the  case  of  ,a  breach 
of  trust,  it  is  not  necessary  to  show  that-  there  can  be  no  ade- 
quate compensation  in  money,  ante,  83,  610.. 

el. (6)— Pecuniary  compensation,  impraetieable,  ante,  119. 
It  not  being  possible  to  assess  damages,  none  that  may  be 
awarded  will  restore  the  status  quo  ante,  and  the  injury  will 
therefore  be  MTepfflra6Ze,  ante,  631-2. 

no  standard— G/ianas7ia?)i  v.  Moroba  [1894]  18  Bom., 
474,  489;  Ramanadhan  v.  Za^niiidaf  o/  .Ram«ad  •  [1893]  16 
Mad.,  407,  409-10  ;  Fazl  v.  Maida  [1891]  18  Gal.,  448,  P.  G.  ; 
Apaji  V.  Apa  [1902]  26  Bom.,  735,  738.  Cf.  ills,  (h),  (i)„  post. 
Injury  to  property  which  renders  it  in  a  material  degree 
unsuitable  for  the ;  purposes  to  which  it  is  now  applied,  or 
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lessens  considerably  the  enjoyment  which  the  owner  now  has 
of  it,  does  not  admit  of  being  measured  and  redressed  by 
damages,,  Jaekson  v.  'Neiceastlc  [1864]  3  DeG.  J.  &  S.,  275,  284 
(Westbury,  C). 

aseePtaining— even  approximatelj',  Cory  v.  Yarmouth 
&  N.  Ey.  Go.  [1844]  3  Hare,  593,  603.    ; 

el.(e; — Pecuniary  compensation  inadequate.  Where  such 
compensation  is  adequate,  an  injunction  is  not  called  for, 
ante,  28-9,  609.;  Nelson,  Z??^;,  381-6  ;  Boysonv.  Deane,  supra; 
Framji  v.  Frainji,  supra  ;  Baghunandan  v.  Jarao  [1912]  15  0. 
C,  170;  Soliappa  v.  Soliappa  [1912]  11  I.  C,  807  (sale  of 
shares);  Maosingh  v.  Eazari  [1912]  7  N.  L.  R.,  179  ;  13  I.  C, 
862.  Sethuram  v.'  Gopal  [1914]  23  I.  C,  785.  The  Courts 
lean  towards  awarding  compensation  in  light  and  air  cases, 
because  the  wrong  is  done  by  the  wrong-doer  upon  his  own 
pioperty,  Jethalalv.  Lalbhai  [1904]  28  Bom.,  298,  304;  Mohan 
V.  Ghiinni  [1905]  2  N.  L.  R.,  4  ;  cf.  Kalliandas  v.  Tulsidas 
[1899]  23  Bom.,  786. 

not  aifopd  adequate  pelief—e.^.,  allow  the  defendant 
to  purchase  .  the .  plaintiff's  property  against  tbe  latter's  will, 
ante,  632;  Jethalal  V.  Lalhhai,  supra,  Mhdn  v.  Ghunni,  supra. 
See  also  Jamnadas  v.  Atmaram  [1877]  2  Bom.,  133  ;  Shadi  v. 
Anup  [1889]  12  All.,  436,  F.  B.  ;  Soshi  v.  Gonesh  [1902]  29 
Cal.,  500  ;  Kalidas  v.  Parjaram  [1890]  15  Bom.,  309  ;  Sultani 
V.  Ram  [1900]  P.  R.,  No.  49.  Where  part  of  the  injury  may 
be  compensated  for  in  money,  the  Court  may  award  damages 
for  that  part  and  grant  an  injunction  in  respect  of  the  remain- 
der, ante,  668. 

el. fd)^— Damages  not  recoverable,  by  reason,  e.g.,  of  the 
defendant's  insolvency,  ill.  (o),  post. 

el.(e)— Ante,  609.,  111.  (p).  Cf.  s.  56  (a),  post. 

multiplicity  of  judicial  ppoeeedings— may  result, 
e.g.,  from  recurring  violation  of  the  plaintiff's  rights,  Apaji 
V. /lpa[1902]  26  Bom.,  735,  736.  See  also  Land  Mortgage 
Bank  V.  Alvmedbhoy  [§33]  8  Bom.,  35,  91 ;  Venkatesa  v.  Eama- 
sami  [1895]  18  Mad.,  338,  341-2 ;  Kar7iadhar  v.  Hari  [1910] 
37  Cal.,  731  ;  Mumtaz  v.  Kasim  [1913]  11  A.  L.  J.  R.,  423. 
Gur  V.  Khuda  [1910]  8  I.  C,  687,  is  doubtful  law. 

tpaclemapk=  "  a  mark  used  for  denoting  that  goods 
are  thp  manufacture  or  merchandise  of  a  particular  person," 
I.  P.  C.,  s.  478.    Ante,  645-6.     HI.  {w),  post. 

ppopePty— not  of  the  importer  and  seller  of  goods,  but 
of  the  manufacturer,  Ileiniger  v.  Dro3  [1900]  25  Bom.,  433. 
Distinguish  Ralli  v.  Fleming  [1878]  3  Cal.,  417,  428;  Jwala  v. 
Munna  [1910J  37  Cal.,  204  (vendee's  suit  decreed).    Assignment 
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of   trademark,  apart  from   good  will,  passes  no   title   to  trade- 
mark, B.  A.  Tohaeeo  Go.  v.  Mahoob  [1910]  7  I  C,  279. 

Ill.(a) — Case  of  express  contract,  City  of  London  v.  Pugh 
[1727]  4  Bro.  P.  C,  395. 

111.(6)— Trust,  threatened  breach.  Me  Chertsey  Market 
[1818]  6  Price,  261,  279 ;  Balls  v.  Strutt  [1841]  1  Hare,  146. 

Ill.(c) — This  and  the  next  six  illustrations  also  contemplate 
case  of  fiduciary  relationship  where  a  breach  of  trust  is  threat- 
ened MacDougal  v.  Jersy  Hotel  Co.  [1864]  2  H.  &  M.,  528.  As 
to  payment  of  interest  out  of  capital  by  railway  companies 
during  construction,  see  Act  X  of  1895,  s.  3. 

Ul.{d)—Natuseh  v.  Irving  [1824]  2  Coop.,  358  ;  Sham- 
nugger  Jute  Factory  v.  Bam  [1886]  14  Gal.,  189.  For  the 
doctrine  of  ultra  vires,  see  ante  204  sqq. 

Ill.(e) — Williams,  Executors,  pt.  I  bk.  iii,  ch.  1.  In 
the  case  of  an  executor,  misconduct  or  insolvency  is  not  enough  ; 
consequential  jeopardy  to  the  testator's  estate  must  be  shown 
before  an  injunction  will  issue.  Kerr,  Inj.,  ch.  xiv.  See  also 
Ingpen.,  Ex.,  45. 

I1I,(/)— Cf.  s.  56,  cl.(i),  post.    Anon  [1821]  6  Madd.,  10. 

Ill.(Sf)— Cf.  ss.  24  {d),  25  (e),  ante.  The  injunction 
does  not  operate  indirectly  as  a  specific  performance  .of  the 
settlement,  but  only  to  prevent  an  extraneous  act  in  violation 
of  it,  and  the  settlement  should  apparently  be  one  capable  of 
specific  enforcement  under  s.  12(aj,  ante.  CoUett,  5th.  ed  ,  380. 

Ul,{h) — The  contract  of  service  between  the  parties  con- 
stitutes a  fiduciary  relation  and  forbids  the  legal  or  medical — 
Ill.(i) — adviser  from  taking  advantage  of  his  position.  Davis 
V.  Clough  [1837]  8  Sim.,  262  ;  Lewis  v.  Smith  [1849]  1  M.  &  G., 
417  ;  Evittv.  Price  [1827]  I.Sim.,  483.  Qf.  Lord  Ashburton  v. 
Pape  [1913]  2  Oh.,  469.  If  there  be  no  danger  of  any  breach  of 
confidence,  injunction  must  be  refused,  Rahusen  v.  Ellis, 
Munday  &  Qlarhe  [1912]  1  Ch.,  831. 

'  Ill.(i)— Z-'a/mer  v.  Paul,  [1833  2  L.  J.,  Ch.,  154.  Implied 
obligation  of  a  tenant.    Ante,  618. 

UhQi)— Pratt  v.  Brett  [1817]  2  Madd.,  62  ;  ante,  618. 

l\l.Q)— Miles  \.  T7io7nas,  [1839]  9  Sim.,  606,  609;  and  if 
A  give  notice  to  dissolve,  this  will  not  affect  the  injunction,  1 
Stokes,  A-l.  Codes,  985.  Cf.  Qanpat  v.  Annaji  [1898]  23. Bom., 
144  (Hindu  family  partnership).  Ante,  618-9.  Performance  of 
particular  terms  of  partnership  may  be  enforced.  Karri  v.  Kollu 
[1908]  32  Mad.,  76. . 

Ill.(m) — Question  of  waste  as  between,  say,  life-tenant 
and  remainderman,  ante,  636  ;  Baher  v,  Sebright  [1880]  13   Ch 
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D.,  179  ;  8uhha  Reddi  v.  Ohengalamma  [1898]  22  Mad.,  126,  120. 
Ghose,  n.  L.,  245-6.  For  injunction  against  alienation,  see 
Ratansi  v.  Umerhai  [1911]  9  I.  C,  997. 

IlL(n) — Equitable  or  destructive  waste  as  between  joint 
owners  ;  Job  v.'Potton  [1875]  20  Eq.,  84.  No  co-owner  is 
allowed  to  ofFer  to  others  the  alternative  of  submitting  to 
either  a  partition  or  a  destruction  of  joint  property  ;  ante,  638. 

Ill.(o) — Pure  trespass,  Hodgson  v.  Duee  [1856]  2  Tur., 
N.  S.,  1014  ;  Best  v.  Drake,  [1S53]  11  Hare,  369  ;  ante,  633-5.      . 

Ill.(p) — Disturbance  of  easement,  Weale  v.  W.  M.  Water- 
works Co.  [1820]  IJ.  &  W.,  358,  369.  In  this  and  the  next 
ill.,  injunction  is  issued  to  prevent  multiplicity  of  suits  ;  ss.  54 
(e),  56  (a).     Ante,  643. 

suit  ag^ainst  several— so  brought  as  to  be  binding 
upon  all  the  villagers,  under  sec.  43,  ante.  Collett,  5th.  ed.,  392. 

Ill.(q)— 2  Daniell,  Ch.  Pr.,  ed.  5,  1463  ;  but  see  ibid, 
ed.  6,  1944. 

Ill.(r) — Trespass  under  colour  of  title  ;  Lonsdale  v. 
Gurwen  [1821]  3  Bli.,  168  ;  Mitchell  v.  Dors  [1801]  6  Ves., 
147 ;  ante,  633-5. 

Ill.(s)— Nuisance,  Soltau  v.  De  Held  [1851]  2  Sim.,  N. 
S.,  133  ;    ante,  839-42. 

111.(0— Nuisance,  Sampson  v.  Smith  [1838]  8  Sim.,  272. 
Umar  v.  Kewalmal  [1909]  3  Sind  L.  R.,  30.  The  nuisance 
may  also  result  from  noxious  gases,  offensive  odours,  dust 
or  cotton  fluff.  Land  Mortgage  Bank  v.  Ahmedbhoy  [1883]  8 
Bom.,  35,  54-5. 

Ill.(tt)— Ante,  644  ;  Sarnath  v.  Butler,  [1906]  4  A.  L.  J. 
R.,  11.  Not  only  must  the  plaintiff's  title  to  the  patent  and 
the  defendant's  infringement  thereof  be  shown,  but  also  that 
the  patent  is  valid  and  good,  and  the  plaintiff  has  a  meritorious 
claim. 

ni.iv)—Oanga  v.  Moreshvar  [1889]  13  Bom.,  358  ;  Re 
Weatherby  &  Sons  [1910]  2  Oh.,  297  (an  action  will  lie,  even 
though  no  damage  was  shown),  ante,  644-5.  Here,  too,  it  must 
be  shown  that  the  equities  are  on  the  plaintiff's  side,  and  the 
work  in  which  copy-right  is  claimed,  deserves  to  be  protected,  e.g., 
it  is  not  seditious.  Walcot  v.  Walker  [1802]  7  Ves.,  1 ;  Southey 
V.  Sherwood  [1817]  2  Mer.,  435.     1  Stokes,  A.-I.  Codes,  987. 

Ill.{io)—Nooroodeen   v.  Sowden  [1904]  15  M.  L,  J.  R.,   45  ; 
ante,   645-6.     Rey  v.  Leeouturier  [1908]  2  Oh.,  715  ;   Smidt  v. 
Reddaway  [1905]  32  Cal.,  401  (trade-name) ;  Karm  Elahi  v.  Abdul, 
Aziz,  127  P.   L.  R.,  19C9  ;  Re  Warwick  Tyre  Co.  Limited  [1910] 
1  Ch.,  248. 
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honest — and  not  a  deception  upon  the  public  Re  Joseph 
Grosfield  &  Sons  [1910]  1  Ch.,  130.  1  Stokes,  op.  eit., 
987. 

Ill/cc)  —  Fraudulent  misuse  of  name,  with  a  view  to  the 
defendant's  profit  resulting,  or  likely  to  result,  in  loss  to  the 
plaintifp,  Eouth  v.  Webster  [1847]  10  Beav.,  561  ;  Dixon  v. 
Holden  [1869]  7  Eq.,  488.     Ante,  646. 

111.(2/} — Literary  property,  Oee  v.  Fritchiird,  [1818]  2  Sw., 
402  ;  Woolsey  v.  Judd  [1855]  4  Uuer,  379  ;  ante,  646.  Of.  s. 
55,  ill.  id). 

Ill.(s)— Protection  of  secret  inventions  and  trade  secrets, 
Yovatt  V.  Winyard  [1820]  1  J.  &  W.,  394;  ante,  (548.  Cf. 
Tipping  v.  Clarke  [1843]  2  Hare,  383,  393  ;  Flardy  v.  Veasey 
[1868]  3  Ex.,  107  (banker  divulging  state  of  customer's  account). 
Distinguish  ills,  (h),  (?)  ante,  where  there  is  breach  of  trust, 
but  not  necessarily  any  damage  to  property  ;  such  damage  is  in 
the  present  case  essential.  Collett,  5th.  ed.,  416-7.  The  real  prin- 
ciple upon  which  the  employee  is  restrained  from  making  use 
of  confidential  information  which  he  has  gained  in  the  emploj'- 
ment  of  some  other  person,  is  that  there  is  in  the  contract  of 
service  an  implied  contract  on  the  part  of  the  employee  that 
he  will  not,  after  the  service  is  determined,  use  information 
which  he  has  gained  while  the  service  was  subsisting,  to  the 
detriment  of  his  former  employer,  Rohh  v.  Green  [1895]  2  Q.  B., 
315  ;   Kirehner  v.  Oruban  [1908]  78  L.  J.,  Ch.,  117. 

Mandatory  55.     When  to  prevent  the  breach  of  an  obligation,  it  is 

injunction,  necessarj  to  compel  the  performance  o£  certain  acts  which 
the  Court  is  capable  o£  enforcing,  the  Court  may  in  its 
discretion  grant  an  injunction  to  prevent  the  breach  com- 
plained of,  and  also  to  compel  performance  of  the  requisite 
acts. 

Ilhistratirins. 

(a)  A,  by .  new  buildings,  obstructs  lights  to  the  access  and  use  ot  -which 
B  has  acquired  a,  right  undier  the  Indian  Limitation  Act,  Part  IV.  B  may 
obtain  an  injunction,  not  only  to  restrain  A  from  going  on  with  the  buildings, 
but  also  to  put  down  so  much  of  them  as  obstructs  B's  lights. 

(b)  A  builds  a  house  with  eaves  projecting  over  B's  land.  B  may  sue  for 
an  injunction  to  pull  down  so  much  of  the  eaves  as  so  project. 

(c)  In  the  case  put  as  illustration  (t)  to  section  54,  the  Court  may  also 
order  all  written  communications  made  by  B,  as  patient,  to  A,  as  medical 
adviser,  to  be  destroyed. 

(d)  In  the  case  put  as  illustration  (y)  to  section  54,  the  Court  may  also 
order  A's  letters;  to  be  destroyed. 

(e)  A  threatens  to  publish  statements  concerning  B  which  would  be  punish- 
able under  Chapter  XXI  of  the  Indian  Penal  Code.  The  Court  may 
grant  an  injiinctioh'  to  restrain  the  publication,  even  though  it  may  be 
shown  not  to  be  Injurious  to  B's  property. 
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(/)  A,  being  B's  medical  advisor,  threatens  to  publish  B's  written 
communications  with  him,  showing  that  B  has  led  an  immoral  life.  B  may 
obtain  an  injunction  to  restrain  the  publication. 

(g)  In  the  cases  put  as  illustrations  (u)  and  (lu)  to  sections  54,  and  as 
illustrations  (e)  and  (/)  to  this  section,  the  Court  may  also  order  the  copies 
produced  by  piracy,  and  the  trade-marks,  statements  and  communications, 
therein  respectively  mentioned,  to  be  given  up  or  destroyed. 

Pi'inciple. — To  prevent  the  breach  oE  an  obligation  it  may 
be  necessary  to  restore  things  to  status  quo  arite.  "  A  mandatory 
injunction  is  an  order  compelling  a  defendant  to  restore  things 
to  the  condition  in  which  they  were  when  the  plaintiff's  com- 
plaint was  made,"  Kerr,  In}.  5th.  ed.,  42.  Ante,  650. 

Scope — A  mandatory  injunction  cannot  be  granted  to  create 
a  new  state  of  things,  Sheonath  v.  Ali  [1904]  1  A.  L.  J.  R.,  118 
(invasion  of  privacy) ;  ante,  654.  An  injunction  cannot  be 
granted  restraining  a  person  from  Ijolding  a  hat  upon  his  own 
property,  Rakhal  v.  Emperor  [1912]  15  I.  C,  655,  13  Cr.  L. 
J.,  511. 

oblig^ation — defined,  s.3,  ante ;  may  arise  out  of  a 
contract,  in  which  case  the  Court  will  be  disposed  to  enforce 
a  literal  performance,  and  not  mind  inconvenience  to  the 
defendant  or  the  public,  Lloyd  v.  L.  C.  D.  Ry.  Go.  [1865]  ^ 
D^G.  J.  &  S.,  568,  579;  ante,  655-6;  or,  otherwise,  e.  g.,  a 
tort,  see  ills.;  ante,  651-5.  A  building  on  another's  land  which 
does  not  particularly  affect  the  plaintiff's  right  of  easement 
cannot  be  removed,  Ranehod  v.  Mithahhai  [1904]  28  Bom., 
428.     Browne  v.  Floioer  [1910]  1  Ch.,  219. 

neeessapy  --for  restoration  to  status  quo  ante,  see  under 
Scope  above. 

ceptain  acts — e.g.,  removal  of  constructions  upon  exclu- 
sive, Oobind  v.  Gooroo  [1865]  3  W.  R.,  71,  Bhaosingh  v. 
Hazari  [1911]  7  N.  L.  R,,  179,  or  joint  property,  Shddi  v.  Anup 
[1890]  12  AH.,  436,  Lacftmi  v.  Garzga  [1907]  5  A.  L.J.  R.,  93, 
Kanakayya  X.  Narasimhulu  [1895]  19  Mad.,  38  (party  wall), 
Bhim  V .  Oanga  [IQ08]  II  0.  C,  355,  ante,  654-5;  or  land  in 
which  other  members  of  the  community  have  a  comnrou 
right,  e.  g.,  to  perform  religious  ceremonies,  Baiju  v.  Bulak 
[1897]  24  Cal.,  385  (case  between  Gaj'awals) ;  or  agricultural 
holding,  Ramanadhan  v.  Zamindar  of  Bamnad  [1893]  16  Mad., 
407  (as  to  buildings  on  non-agricultural  land,  see  Prosunno  v. 
Jagun  [1881]  10  C.  L.  R.,  25,  revg.  9  0.  L.  R.,  221)  ;  Bal 
Bhicaiji  v  Perojshah  [1915]  17  Bomd.  L.  R.  1040.  Wood  v.  Con- 
way  Corporation  [1914]  2  Ch.  47  (fumes  and  smoke  causing  per- 
manent and  serious  injury  to  plaintiff's  property) ;  of  construc- 
tions which  disturb  a:  right  of  easement  :  light  and  air,  Jamna- 
dm  v.  Atmaram  [1877]  2  Bom.,  133,  Nandkishor  v.  Bhaguhhai 
[1883]  8  .Bom.,  95,   Prambuttyv.  Mohendm .  [1881]  7  Cal.,  433, 
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Yaro  V.  SanauUah  [1897]  19  All.,  259,  Anderson  v.  Hardut 
[1905]  9  C.  W.  N.,  543,  Mahomed  v.  Jafur  [1865]  4  W.  R., 
23,  Zirpa  v.  Oourbahhsh  [1893]  P.  R.,  No.  2  ;  way,  0.  I.  P. 
Ry.  Go.  V.  Nowroji,  [1885]  10  Bom.,  390,  Akbarali  v.  Abdul 
[1893]  Bom.  P.  J.,  538  ;  cf.  Pettey  v.  Parsons [19li]  I  Ch.,  704; 
drainage.  Abdul  v.  Qonesh  [1885]  12  Cal,  323,  Sultani  v.  Bam 
[1900]  P.  R.,  No.  49,  Jaira?7i  v.  Babaji  [1905]  1  N.  L.  R.,  182  ; 
user,  Muhammad  v.  Gulab  [1898]  20  All.,  345  ;  removal  of  trees, 
their  roots,  Lakshmi  v.  Tara  [1904]  31  Cal.,  944,  or  branches, 
Hari  v  S^anfear  [1894]  19  Bom.,  420,  ante,  652  ;  of  obstruction 
to  watercourse,  Balabhadra,  v.  Najiban  [1906]  4  C.  L.  J.,. 370  ; 
filling  up  of  new  channel  of  water,  Venkatagiri  v.  Muddukrishna 
[1904]  28  Mad.,  15,  Sankar  v.  Secy,  of  State,  ibid,  72  ;  cf. 
Oaekwar  v.  Oandhi  [1903]  27  Bom.,  344,  P.  0.  ;  ante,  635-6  ; 
filling  up  of  pits  dug,  Lakshmana  v.  Bamaehandra  [1887]  10 
Mad.,  351. 

capable  of  enfopcing— Cf.  s.  21,  cl.  (b),  ante  ;  the  Court 
will  not  interfere  where  it  cannot  pass  a  decree  capable  of 
execution.     Ante,  160  sqq. 

diseretion-S.  22,  ante.  Shib  v.  Ameri  [1900]  20  A. 
W.  N.,  191,  Ante,  659  sqq.  The  Court  may  interfere  when 
the  injury  is  only  threatened,  Lakshmi  v.  Tara,  supra,  ante, 
662,  or  has  been  completed,  Prooabutty  v.  Mohendro  [1881]  7 
Cal.,  453,  Rewa  v.  Vrijmlabh  [1903]  6  Bom.  L.  R.,  41,  Tumula 
V.  Koppula  [1913]  16  I.  C,  412  ;  but  it  must  weigh  the  amount 
of  substantial  mischief  done  or  threatened  to  the  plaintiff  and 
compare  it  with  that  which  the  injunction,  if  granted,  would 
inflict  upon  the  defendant,  Shamnugger  J.  F.  Co.  v.  Ram  [1886] 
14  Cal.,  189  ;  Seetharam  v.  Oopal  [1914]  1  M.  L.  W.,  166.  The 
plaintiff  must  esitablish  a  substantial,  and  not  fanciful  or  vision- 
ary, loss,  Ro-nchhod  v.  Lallu  [1873]  10  Bom.  H.  C.  R.,  95, 
Delhi  &  London  Bank  v.  Rem  [1887]  14  Cal ,  839,  Maneklal  v. 
Vurbheram  [1891]  Bom.  P.  J.,  302,  Pyari  v.  flajo  [1911]  11 
I.  C,  45,  Dhannu  v.  Bhagwan  [1903]  P.  L.  R.,  No.  138,  Behari 
V.  Sheo.  [1907],  3  N.  L.  R.,  114,  Akilandammal  v.  Mudali 
[1871]  6  Mad.  H.  C.  R.,  112,  which  cannot  be  adequately 
compensated  for  by  damages,  Kadarhhai  v.  Rahimbhai  [1889] 
.13:;;Bo.iaii..,  674,  Nandkishor  v.  Bhaguhhai  [1883]  8  Bom.,  95, 
Raghun&ndan  v.  Jarao  [1912]  13  1.  C,  554  ante,  661,  s.  56,  cl. 
(i  ,  post  ;  and  the  court  more  readily  interferes  where  the 
defendant  has  built,  in  spite  of  the  plaintiff's  objection,  Jamnadas 
V.  Atmaram  [1877]  2  Bom.  133,  Qobind  v.  Oanesh  [1882] 
Bom.  P.  J.,  63,  Kirpa  v.,  Gour&aii/is/i  :  [1893]  P.  R.,  No.  2, 
Prooabutty  v.  Mohendro,  supra,  Lauti  v.  Ghhaju  [1913]  20  I.  C, 
368.  Distinguish  Benode  v.  Soudaminey  [1889]  16  Cal.,  252 
(notice  not  followed  by  legal  proceedings,  building  completed 
before  suit).   But,  e.g.,  Umesh  v.  Nibaran  [1914]  19  C.  L.  J.,  305 
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ill  which  order  of  court  below  was  upheld,  refusing  mandatory 
injunction,  even  where  the  defendant  completed  the  building, 
notwithstanding  irjierZocittory  injunction,  on  the  ground  that  the 
rent  of  the  land  was  now  secure  to  the  plaintiff.)  Where  the 
injury  caused  to  defendant  by  the  injunction  will  be  out  of  all 
proportion  to  the  injury  complained  of  by  the  plaintiff,  and 
amount  to  injustice,  the  Court  will  be  slow  to  interfere,  Myers 
V.  Gatterson  [1890]  43  Oh.  D.,  470,.  Behari  v.  Sheo  [1907]  3 
N.  L.  R.,  114,  and,  in  any  case,  will  restrict  the  injunction 
strictly  to  the  extent  of  the  invasion  of  the  plaintiff's  right, 
Beharee  v.  Ajnas  [1866]  6  W.  R.,  86,  Abdul  v.  Oonesh  [1885] 
12  Cal.,  323,  Bala  v.  Maharu  [1895]  20  Bom.,  788.  Distinguish 
Jamnadas  v.  Atmaram  [1877]  2  Bom.,  133,  139  ;  ante,  660-1. 
Relief  will  also  be  denied  where  the  plaintiff  has  acquiesced, 
Bmeev.  Ram  [1868]  10  W.  R.,  316,  T\^oyna  v.  Eupikun  [1882] 
9  Cal.,  609,  Shama  v.  Babu  [1904]  24  A,  W.  N.,  70,  Ulagappan 
V.  Ghidamhram  [1906]  29  Mad.,  497,  ante,  658-9,  Cf.  Bailey 
V.  Holhorn  [1914]  1  Ch.,  598,  or  been  guilty  cf  laches,  Bevode  v. 
Saudaminey,  supra,  Ghanasham  v.  Moroba  [1894]  18  Bom., 
474,  Abdul  V.  Emile  [1893]  16  All.,  69,  72,  Muhammad  v. 
Gulab  [1898]  20  All.,  345,  Brommo  v.  Koomodinee  [1872]  17 
W.  R.,  466,  Kaushalv.  Oanesh  [1901]  21  A.  W.  N.,  53,  Abdul 
v.  Narain  [1913]  21  J.  C  35,  ante,  657-8 ;  the  burden  of  proving 
acquiescence  is  on  the  defendant,  Nandhishorv.'Bhaguhhai, 
supra,  it  will  not  necessarily  be  refused  by  reason  of  delay, 
Tumuma  v.  Koppala  [191 3]  16  T.  C,  412;  Ghamarti  v.  Arardlii 
[1914]  26  M.  L.  J.,  518.  Nor  will  a  mandatory  injunction  be 
granted  which  may  compel  the  defendant  to  commit  a  wrongful 
act,  e.g.,  a  trespass,  T^avroji  v.  Dastur,  [1903]  28  Bom.,  20.  As 
to  interference  by  an'  Appellate  Court ,  with  the  discretion 
exercised  by  the  lower  Court,  see  ante,  188,  595. 

i^pant  an  injunetion— Where  in  a  suit  for  a  perpetual 
injunction  there  is  a  general  prayer  for  such  relief  as  the  Court 
may  think  fit,  and  by  reason  of  the  defendant's  subsequent 
conduct  the  plaintiff  becomes  entitled  to  a  mandatory  injunc- 
tion during  the  pendency  of  the  suit,  such  relief  may  be  granted, 
to  him,  Mdganlal  v.  Ghotalal  [l901]  26  Bom.,  136.  For  form  of 
decree  in  a  case  of  invasion  of  privacy,  see  Sheonaih  v.  All  [1904] 
1  A.  L.  J.  R.,  118.  The  Court  may  also  award  damages  in 
addition  to,  Jamnadas  v.  Atmaram  [1877]  2  Bom.,  133,  Abdool 
V.  Oonesh  [1885]  12  Cal.,  323,  or,  in  lieu  of  an  injunction, 
Ghanasham  V.  Moroba  [1894]  18  Bom.,"  474,  Nawaz  v:  Rust&m.ji 
[1896]  20  Bom,,  704,  KalUandas  v.  Titisidds  [1899]  23  Bom., 
786,  Framji  v.  Framji  [1905]  30  Bom:,  319.     Ante,  668. 

Appointment  '  of  Gommissioner. — The  Court  in  granting 
a  mandatory  injunction  may  appoint  a  commissioner  to  decide 
the  extent  to  which  the  defendant's  building  should  be  altered 
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or:;rmbOTed,   Chcaalalv.Xallubhai  [1904]  29  Bom.,  157,  161. 
GL  Jamnadas  vi  A  tmaram,  sn-pra,  ISQ. 

Jurisdietion  of  MaMatdar—Balvantrao  v.  S-prott  [1899]  23. 
Bom.,  761 ;  Som  v.  Vinayah  [1900]  25  Bom.,  395,  F.  B. 

r. 'Execution  of  decree— Act  V  of   1908,  Sch.  I,  Or.  21,  r.  32  : 
ante,- 668.  '  : 

Remedy  for  disobedief>ce—Anie,  668,  4S2  ;  Jnwitri  v  Bviile 
10]  l?>\A\].,,Q8;Pr<xnjiwmda!i  v.  Mayaram   [186211   Bom. 
H.  0.  R.,  0.  C,  148.        ^  • 

compel  pepfoPittanee-The  decree  will  be  affirmative 
in  form,  ante,  599n,'  75,. 

•  in.(a)—Jessel  v.  Chaplin  [1856]  2  Jur.,  N  S.,  931; 
Ratanji  v.  Sdaij/'i  [1871]  8  Bom.  H.  C.  R.,  0.  C,  181  ;  Mahomed 
v.Jafur  [186:5]  4  .W.  R.,  23;  ante,  652.  Obstruction  must 
amount  to  a  nuisance,'  Anath  v.  Oalstaun  [1908]  35  Cal.;  661. 
But  as  to  constructive  public  nuisance,  see  4cZu.-Ge«Z.  v.  Ismail 
[1910]  12  Bom.  L.R.,  274.  Mandatorj'  injunction  may  be 
granted  to  restrain,  local  authority  from  altering  highway  so  as 
to  interfere  with  access  to  plaintiff's  house,  Arnott  v.  Whitby 
Urban  Council  [1909]  73  J.  P.,  64.  ' 

Indian  Limitation  Act— Act  IX  of  1908,  ss.  26-7  ; 
Act  XV  of  1877,  ss.  26-7.     Cf:  Ind.  Easements  Act,  s.  15. 

pull  down  so  much  as  obstructs  -The  injunction  is 
to  be  limited  to  the  injury  actually  caused,  ante,  654,  660. 

lll.(b)—Nasarhhai  v.  Badrudin  [1891]  16  Bom.,  533,  535  ; 
Chnttur  V.  Dhana  [1891]  Bom.  P.  J.,  287. 

pull  down  so  much  as  projects— Cf.  i4&^i(i  v.  Ram 

[1911]  38  Oal.,  687. 

Sn;,;Ill.(«)- Breach  of  trust.     Ante,  628-30. 

!lll.(cZj^Violation  of  a  right  of  property.  In  both  these 
cases  the  injunction  is  partly  mandatory  and  partly  prohibitory. 

I Il.(e)—- Injunction,  granted  to  restrain  a  threatened  defa- 
mation, though  no  right  to  property  is  in  jeopardy  ;  ante,  648, 
662.  Shepherd  v.  Trustees  of  Port  Bombay  [1876]  1  Bom.,  132, 
is  no  longer  .good  law.  As  to  when  malice  is  presumed,  see 
Venkata  v.  Kotayya  [1889]  12  Mad.,  374,  378. 

Indian  Penal  Code— Act  XLV  of  1860,  ch.  xxi 
(defamation^. 

Ill.(/)  Threatened  defamation,  involving  further  a  breach 
of  duty  arising  out  of  a  fiduciary  relationi  as  in  ill.(c)  above. 
Ills.(e)  and  {/)  are  cases  of  prohibitory  injunction,  and  should 
have  been  placed  under  s.  54,  ante,  628?:.  Obllett,  5th.  ed.,  423. 

;       111.(9) — See  under  ill.(d)  above. 


SPECIFIC  RteLlEF   ACl',   s.    56.  163 

56.     An  injunction  cannot  be  granted —  Injunction 

(a)  to  stay'  a  judicial  proceeding  pending  at  the  institution     refused, 
of  the  suit  in  which   the   injunction  is  sought,' unless  such 
restraint  is  necessary  to  prevent  a  multiplicity  of.proceedings  ; 

;  {b)  to  stay   proceedings  in  a  Court  not   subordiijate  to 
that  from  which  the  injunction  is  sought  ; 

Scope — This  section  summarises  the  main  deiences  to  a  suit 
for  an  injunction,  ante,  28,  604-14 ;  cls.(a)  to  (e)  are  general; 
the  other  clauses  would  apply  to  special  cases. 

cannot  be  gpanted-Ante,  604,  661  ;  the  Court  in 
the  exercise  of  its  discretion  may  refuse  an  injunction  upon 
other  grounds  also,  but  it  must  refuse  one  if  any  of  the  grounds 
specified  in  section  56  is  substantiated. 

Gl.  {a),_(b).  Scope— Judicial  pyoceedings  can  be  stayed  only 
,  in  a  subordinate  Court,  and,  if  pending,  where  the  injunction  is 
necessary  to  prevent  a  multiplicity  of  proceedings  ;  ante,  612-3. 
Not  applicable  to  applications  for  temporary  injunctions,  Amir  ■ 
V.  Admr.-Oenl.  [1895]  23  Cal.,  351 ;  contra,  Sohara  v.  Ahmad 
[1899]  P  R.,  No.  57,  Khushala  v.  Dit  Mai  [1903]  4  P.  L.  R., 
133.  Distinguish  Jairamdas  v.  Zamonlal  [li903]  27  Born.,  357^ 
Ante,    133. 

Similar  Law— 36  &  37  Vict,,  c.  66,  s,  24,  sub-s.  5.  Pending 
proceedings  cannot  be  now  restrained,  in  England,  though  the 
institution  of  proceedings  may  be,  Besant  v.  Wood  [1879]  12 
Ch.  D.,  630.     Cf.  Bills  of  Peace,  2  Story,  %,  ch.  xxii. 

pending-— Appit  v.  Raman  [1891]  14  Mad.,  425,  430  (exe- 
cution of  decree  not  yet  applied  for,  prohibited}.  Contra,  Kar- 
nadhar  v.  Hari  [1910]  37  Cal.,  731.  For  prohibition  of  execu- 
tion of  decree  obtained  improperly,  see  ante,  526,  613  ;  prohibi- 
tion refused.  /lagjivan  v.  Shridhar  [1877]  2  Bom.,  252,  Money 
V.  Oour  [1884]  11  Cal.,  146,  Muneherji  v.  Noor  [1893]  17  Bom.. 
711,  Asizan  v.  Matuk  [1893]  21  Cal.,  437,  Deno  v.  Hari  [1903] 
31  Cal.,  480,  Fatteh  v.  Menghi  [1904]  5  P.  L.  R.,  99,  Eoshan  v. 
Manpertala  [1887]  2  C.  P.  L.  R.,  75,  Mohan  v.  Potts  [1891]  5 
ibid,  112.  An  injunction  in  respect  of  a  contemplated  judicial 
proceeding  is  not  prohibited,  19  M.  L.  J.,  14  (not^of  recent 
cases).  It  is  no  longer  practice  to  stay  proceedings  against  in- 
fants, Bai  Shri  v.  Agarsinghji,  [1910]  34  B.,  676. 

necessary  to  prevent  a  multiplicity  of  pro- 
ceedings-yenfeaieso  V.  Ramasami  [1895]  18  Mad.;  338, 
Deno  T,  Hari,  supra ;  Karnadhar  v.  Hari,  supra,  antfe,  612. 
Relief  may  be  necessary  where  one  person  claims  or  defends  a 
general  right  against  many,  or,  where  many  claim  or  defend 
such  a  right  against  one,  2  Story,  Eq.,  s.  854.  Cf.  s.  54,  ill.fp); 
•ante-  ■'''         ,'-'--   • — i  -.-....    ^    ;        
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in  a  CouPt — The  injunction  is  an  order  in  personam  to 
tlie  party,  and  not  to  the  Court,  Venhatesa  v.  Eamasarni,  supra  ; 
22  Cyc,  787  ;  ante,  613,  Of.  Baja  Earn  v.  DJiaram  [1905]  2 
A.  L.  J.  R.,  601 ;  Vuloan  Iron  Works  v.  Bishamhhar  [1908]  36 
Cal.,  233.  Injunction,  therefore,  not  issued  where  party  not  resi- 
dent within  jurisdiction,  Jumna  v.  Harcharan  [1911]  38  Cal., 
405. 

not  subordinate — Venkatesa  v.  Ramasami,  supra,  Sethu- 
rayar  v.  Shanmugam  [1897]  21  Mad.,  353  (same  Court),  Mahip 
V.  Ghotu  [1883]  5  All.,  429  (revenue  Court',  Dhuronidhur  v. 
Agra  Bank,  [1878]  4  Cal.,  380,  396.  Ante,  612.  Distinguish 
Appuw  Raman  [1891]  14  Mad.,  425,  429,  Manraj  v.  Radha 
[1884]  4  A.  W.  N.,  352.  Suit  for  declaration  that  site  of  plain- 
tiff's house  is  his  property  and  not  public  road,  and  for  with- 
drawal of  order  for  demolition  issued  by  a  magistrate  at  the 
instance  of  a  municipality,  is  not  barred  by  this  section,  Jagan- 
nath  V.  Berhampur  Municipality  [1907]  9  C.  L.  J.,  286.  No  bar, 
where  execution  proceedings  are  not  pending  in  a  superior 
Court,  Natnraja  v.  Suhramania  [1908]  5  M.  L.  T.,  294. 

(c)  to  restrain  persons  from  applying  to  any  legislative 
hodj.  ; 

Ante,  611. 

any— whether  in  India  or  elsewhere,  1  Stokes,  4. -7.  Codes, 
988.  The  Cdlir-t;will  as  a  rule  abstain  from  interfering  with 
any  matter  of  a  political  <;haracter.  Emperor  of  Austria  v.  Day, 
[1861]3  DeG.  F.  J.,  f]7';. -ante,  649-50 ;  22  Cj/c,  757.  "Chan- 
cery has  no  .  jurisdiction  to  protect  purely  political  rights,  such 
as  those  in  respei3t  to  public  elections,"  Fletcher  v.  Tuttle  [1894] 
2,5  L.R.  A,,  143,, 

■  {d)  to  interfere  with  the  public  duties  of  any  department 
of  the  Government  of  India  or  the  Local  G"ov,i^rriment,  or 
with  the  sovereign  acts  of  a  Foteign  Gpvernment  j'  '  ^ 

Ante,  610-1.     Story,  Eq.,  s.  951  (e). 

public  duties— which  are  legal  under  an  express  enact- 
ment or  otherwise,  ante,  610-1. 

'  Government  of  India— defined.  Act  X  of  1897,  s.  3, 
cl.  22.  .  , 

Loca'l  Government— defined,  ibi-d,  cl.  29. 

Public  bodiea  with  statutory  powers--The,  Court  does  not 
interfere,  with  the  discretionary  power  of  a  corporate  body 
unless  it  is  abused,  Municipal  Gomrs.  v.  Branson  [1881]  3  Mad., 
201  ;  Hormasji  v.  Pedder  [1875]  12  Bom.  H.  0.  R.,  199,  Ahmed- 
ako/d  Municipality  v.  Manilal  [1894]  19  Bom.,  212,  Patel  v. 
Ahmedabad  Municipality  [1896]  22  Bom.^  230,  Ibrahim  v.  Muni. 
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Com.  Lahore  [1900]  P.  R.,  No.  52  ;  Ali  Mardayc  v.  Muni.  Com., 
Kohat  [1905]  6  P.  L.  R.,  No.  50  ;  Aiyasami  v.  District  Board, 
Tdnjore  [1908]  31  Mad.,  117.  Where  statutory  powers  are 
exceeded,  see  Gaekwar  v.  Oandhi  [1903]  27  Bom,,  344,  P.  C. ; 
ante,  656. 

((?)     to  stay  proceedings  in  any  criminal  matter  ; 

Ante,  613-4  ;  Kerr  v.  Corporation  of  Preston  [1877]  6  Ch. 
D.,  466.     Of.  s.  7,  ante.  2  Story,  Eq.,  s,  893  ;  1  Joyce,  Inj.,  54. 

stay  ppoeeedings— For  stay  of  criminal  proceedings 
pending  civil  suits,  see  Rajhumari  v.  Bamasundari  [1896]  23 
Cal.,  610,  re  Nana  [1892]  16  Bom.,  729  ;  re  Tilak  [1902]  26 
Bom.,  785  ;  re  Devji  [1893]  18  Bom.,  581. 

CPiminal — i.e.,  merely  and  purely  criminal,  ante  614, 
.34;  Daniell,  Gh.  Pr.,  1578.  Of.  Jagannath  v.  Berhampur 
Municipality  [1907]   9  C.  L,  J.,  286.  ' 

(/)  to  prevent  the  breach  of  a  contract,  the  perform- 
ance of  which  would  not  be  specifically  enforced  ; 

Principle  —A  contract  which  will  not  be  affirmatively 
enforced  by  a  decree  for  specific  performance  will  not  be  nega- 
tively enforced  by  an  injunction  ;  ante,  614-5.  An  injunction 
is  a  form  of  specific  performance,  22  Cyc,  844-5.  For  a  quali- 
fication of  this  clause,  see  s.  57,  post. 

would  not  be  specifieally  enfopced— Seess.  17,  21, 
ante  ;  e.g.,  where  the  agreement  is  opposed  to  law,  Bhikaji  v. 
Bapti  [1877]  1  Bom.,  550  (association  of  20  persons  not  regis- 
tered as  a  company),  or  is  one  for  personal  service,  Nusserwanji 
V.  Gordon  [1881]  6  Bom.,  266  (agent  and  solicitor).  Macdonell, 
Master  &  Sero.,  pt.  1,  ch.  xvi.  Of.  Mahip  v.  Ohotu  [1883]  5 
AIL,  429 ;  Ram  v.  Rakhal  [1913]  17  0.  W.  N.,  1045  (superin- 
tendent of  endowment). 

ig)  to  prevent,  on  the  ground  of  nuisance,  an  act  of 
which  it  is  not  reasonably  clear  that  it  will  be  a  nuisance  ; 

Principle — A  discretionary  remedy  will  not  be  granted 
unless  the  Court  is  satisfied  that  it  is  really  needed,  especially 
where  the  injury  is  only  threatened.  Ante,  662-3.  There 
should  be  a  cause  of  action  antecedent  to  the  suit.  Of.  Bamlal 
Y,:Palganjan  [1883]  5  All.,   369. 

'  ^  'nuisance— anything  wrongfully  done  or  permitted  which 
injures  or  annoys  another  in  the  enjoyment  of  his  legal  rights, 
2 iCoolfey,'  Torts,  1175.  Of.  3  Blackstone,  Com.,  215  ;  Garrett, 
Nuisances,  3-4.  E.g.,  a  privy  constructed  regardless  of  the 
plaintiff's  rights,  though  under  the  orders  of  the  municipality, 
Jafir  V.  Kadir  [1888]  12  Bom.,  634. 
■  I     not  peasonably  cleap—Battigan  v.  Muni.  Com.  Lahore 
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[1888]  P.  R.,  No.  106  (slaughter-houses),  Haines  v.  Taylor 
[1846]  10  Beav.,  75,  Framji  v.  Framji  [1905]  30  Bom.,  319, 
325  (obstruction  to  light  and  air). 

Gonditional  injunction — A  conditional  injunction  may  be 
granted  to  prevent  a  nuisance,  though  it  should  not  be  a  tem- 
porary injunction  of  indefinite  duration;  the  proper  order  is 
to  grant  a  perpetual  injunction,  conditional  upon  the  defendant 
not  removing  tlie  cause  of  prospective  damage  within  a  fixed 
period,  Rari  v.  Hiunl.  Com.  Pindighat  [1901]  P.  R.,  No.  78. 

(h)  to  prevent  a  continuing  breach  in  which  the  appli- 
cant has  acquiesced  ; 

Frinoiple — Delay  defeats  equity.     Ante,  606-7. 

continuing  bpeaeh— as  in  Barret  v.  Blagrave  [1801] 
6  Ves.,  104  ;  not  where  the  breach  is  caused  by  distinct  acts, 
each  complete  in  itself,  ante,  659,  Of.  Powell  v.  Hemsley,  [1909] 
2  ch.,  252,  affg.  1  ch.,  680. 

applicant— i.e.,  the  plaintiff. 

acquiesced — For  the  elements  of  acquiescence,  see  ante, 
658,  378-9;  Leeds  v.  A^nherst  [1846]  2i  Ph.,  117,  123.  Cf.  Ran- 
ohhodv.  Lallu  [1873 1  10  Bom.  H.  C,  95.  Lightwood,  Time 
Limit,  ch.  v.,  s.  2. 

(i)  when  equally  efficacious  relief  can  certainly  be 
obtained  by  any  other  usual  mode  of  proceeding,  except  in 
case  o£  breach  of  trust  ; 

Principle — An  injunction  is  treated  as  an  extraordinary 
remedy  and  is  held  not  to  be  called  for  where  redress  in  a 
different  form,  but  effective  and  certain,  is  available  to  the 
plaintiff.     Ante,  604. 

equally  efficacious— i.e.,  practical  and  adequate  ;  ante, 
609-10. 

pelief— e.(/.,  pecuniary  compensation,  Watson  v.  Eain- 
chund  [1890]  IS  Gal.,  10,  P.  C,  Somasundaram  v.  Bappu  [1911] 
12  I.  C,  635  ;  Soliappa  v.  Soliappa  [1912]  1 1  1.  C,  807  ;  Buta 
v.  Hamir  [18S8]  P.  R.,.  No.  22  ;  Puna  v.  Oargji  [1886]  1  C.  P. 
L.  R.j  151.  Distinguish  Ramanjuluv.  Apparanji  [1911]  21  M.  L. 
J.  R,  313 ;  Bal  v.  Sardarsang  [19U]  13  Bom.  L.  R.,  905  (in- 
vasion likely  to  continue)  ;  Mumtaz  v.  Kasim  [1913]  11 
A.  L.  J.  R.,  423  (rival  market?). 

,  certainly  be  obtained— Ante,  609-,10  ;  where  the  de- 
fendant is  poor  or  insolvent,  a,  decree  for  damages,  will  be  in- 
fructuous,  s.  1'2  (d),  ill.,  ante. 

any  other  usual  mode  of  ppoeeeding— e.^f.,  a  suit 
ior  I  money,:  Gh^di  v..    Dy,   Com3^...BahraichllQ00]  BO.   C. 


SPROIFIO    RELIRF    ACT,    S.    o6.  J 67 

351;  or  damages,  fiaja  v.  Krishnabhal  [1879]  3  Bom.,  232, 
bhunjibhoy  v.  Lishoa  [1888]  13  Bom.,  252,  Ohanasham  v.  Moroba, 
[1894]  18  iBom.,  474,  Boyson  v.  Deane  [1899]  22  Mad.',  251  ; 
or  possession,  tanakamhaiv.  MuHu  [1890]  13  Mad.,  445,  446-7  ; 
Jahar  V.  Nanda  [1914]  18  C.  W.  N.,  545;  or  an  appeal 
under  Bombay  District  Municipal  Act  (IV  of  1901),  s.  86, 
Ohunilal  v.'Surat  Gity  Munieipality  [1903]  27  Bom.,  403. 
Distinguish,  Oaekwar  v.  Gandhi,  ibid,  344.  P.  0. ;  Gauri  v.  Lala 
[1908]  12  0.  C  ,  33.  A  suit  by  owner  out  o£  possession  for  pei'- 
raanent  injunction  does  not  bar  subsequent  si;iit  for  posspssipn  oh 
same  catise  of  action,  Bande  v.  Gokul  [1912]  3'4  All.  172  (over- 
ruling 8  I.  C,  9).  •      , 

Alternative  decree  for  damages — should  be  made,  where 
injunction  is  refused,  without  referring  the  plaintiff  to  a  fresh 
suit,  ante,  416,  668  ;  '^asarbhai  v.  Budrudin  [1891]  16  Bom.. 
533  ;  Bal  V.  Sardarsang  [1911]  13  Bom,.  L.  R.,  905.  In  every 
suit  for  injunction,  an  issue  should  ordinarily  be  drawn  raising 
the  question  of  the  amount  of  damages  payable  in  the  event 
of  injunction  being  refused,  and,  if  necessary,  the  plaint  may  be 
amended,  Tejumal  v.  Ghabilomal  [1909]  2  Sind  L.  R.,  65.  ■ 

•'  exeept  in  case  of  breach  of  tpust— Of.  s.  54,.  para. 
3,  cl.  (a),  ante.  Nelson,  Inj.,  506  sqq.     Ante,  628. 

(J)  when  the  conduct  of  the  applicant  or  his  agents  has 
been  such  as  to  disentitle  him  to  the  assistance  of  the  Court  ; 

Illustrations, 

(a)  A  seeks  an  injunction  to  restrain  his  partner,  B,  from  receiving  the 
partnership-debts  and  eflects.  It  appears  that  A  had  improperly  possessed 
himself  of  the  books  of  the  Arm  and  refused  B  access  to  them.  The  Court  will 
refuse  the  injunction. 

■(b)  A -maniTfactures  and  sells  crucibles,  designating  them  as  "patent 
plambago  crucibles,"  though  in  fact  they  have  never  been  patented,.  B  pirates 
the  designation.    A  cannot  obtain  an  injunction  to  restrain  the  piracy.  ■ 

(c)  A  sells  an  article  called  "  Mexican  Balm,"  stating  that  it  is  compound- 
ed of  divers  rare  essences,  and  has  sovereign  medicinal  qualities.  B  com- 
mences to  sell  a  similar  article  to  which  he  gives  a  name  and  description  such 
as  to  lead  people  into  the  belief  that  they  are  buying  A's  Mexican  Balm.  -A 
sues  B  for  an  injunction  to  restrain  the  sale.  B  shows  that  A's  Mexican  Balm 
consists  of  nothing  but  scented  hog's  lard.  A's  use  of  his  description  is  not 
an  honest  one,  and  he  cannot  obtain  an  injunction. 

Principle. — He  who  seeks  equity  must  do  equity  ;  he  who 
comes  into  equity  must  come  with  clean  hands.  Ante,  605-6  • 
22  Cyc,  776. 

conduct — inequitable,  ill.  (a),  or  dishonest,  ills,  (^)and  (c), 
or  likely  to  cause  loss  to  the  defendant,  Venhataohalum  v.  Siv'a- 
ganga  [1904]  27  Mad.,  409.  But  where  no  case  of  fraud  upon 
the  public  is  made  out,  mere  'puffing '  -  statements  will  not  dis- 
entitle plaintiff  to  relief,  Laivi'eneev.BusJineU[l90b)]  12  C.  W:  N., 
753  (copyright  pirated).     Relief  may  be  denied    where    the 
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plaintiff  has  been  negligent,  Seeni  v.  Santhanathan  [1896]  20 
Mad.,  58,  or  has  acqaiesced  in  the  injury,  Radha  v.  Joy  [1864] 
1  W.  R,  228,  Nil  V.  Jujoo  [1873]  20  W.  R.,  328 ;  SanJtara- 
liiigam  v.  Ralli,  2d  Mad.,  500r!.  Cf.  Jamnadas  v.  Atmaram 
[1877]  2  Bom.,  133  ;  Tslayna  v.  Ruipkun  [1882]  9  Cal.,  609    611. 

disentitle — mere  delay  is  not  enough,  Uda  v.  Imamud- 
din  [1875]  1  All.,  82,  Kedarnath  v.  Manu  Bibi  [1912]  16 
0.  W.  N.  247  aad  'standing  by,'  to  extinguish  legal  right, 
should  involve  fraud  or  deceit,  Langlois  v.  Rattray  [1878]  3 
0.  T...  R,  1.  Ante,  657.  Of.  Bishesher  v.  Muirhead  [1892] 
14  AH.,  362  ;  Krishna  v.  Mahomed  [1899]  3  C.  W.  N.,  255  ; 
Ismail  V.  Jaigun,  [1900]  27  Gal.,  570.  The  burden  of  proving 
acquiescence  is  on  the  defendant,  Benode  v.  Soudaminey  [1889] 
16  Cal.  252,  259,  ante,  659n. 

111.  isi)—LittlewoodY.  Caldwell,  [1822]  11  Price,  97. 

111.  (h)— Morgan  v.  MeAdam.,  [1867]  36  L  J.,  Ch.,  228. 

111.  ie)— Perry  v.  Truefitt  [1842]  6  Beav..  66  Ante,  606. 

(h)  where  the  applicant  has  no  personal  interest  in  the 
matter. 

Principle — A  court  of  equity  will  not  aid  a  nominal  plaintiff, 
whose  suit  is  an  imposition  on  the  Court.     Ante,  605. 

pepsonal  interest— not  limited  to  right  of  ownership, 
commodity  or  easement,  as  was  supposed  to  be  the  law  prior  to 
this  Act.  (Cf.  Shepherd  v.  Trustees,  Bombay  Port  [1876]  1 
Bom.,  132). 

interest — may  be  that  of  a  member  of  a  Hindu  com- 
munity, Baiju  V.  Bulak  [1897]  24  Cal.,  385  ;  or  a  ryot  in  a 
village,  Ahmedbhoy  v.  Balkrishna  [1894]  19  Bom.,  "391  ;  or  a 
tax-payer  in  a  municipality,  Vaman  v.  Sholapur  Mu7iicipality 
[1897]  22  Bom.,  646.  Where  a  village  tank  is  common  property 
of  all  the  inhabitants,  no  single  family  can,  on  the  ground  of 
improvement  and  additions  made  by  its  ancestors,  claim  a  right, 
by  injunction  or  otherwise,  to  exclude  the  rest  from  contribut- 
ing to  its  repairs,  Sivaraman  v.  Muthaya  [1888]  12  Mad.,  241, 
P.  C.  (modg.  6  Mad.,  229). 

Bombay  Mamlatdars  Act — A  landlord  in  constructive 
possession  through  tenants  cannot  obtain  an  injunction  under 
Act  III  of  1876,  s.  4,  Desai  v.  Keshavlhai  [1887]  12  Bom.,  419, 
Nemava  v.  Devandrappa  [1890]  15  Bom.,  177,  Aha  v.  Parvatrao 
[1892]  18  Bom.,  46.  Distinguish  Chintamanrav  v.  Bala  [1889] 
14  Bom.,  17. 

Injunction  57.     Notwithstanding    section    56,    clause   (/),  where  a 

to  perform      contract  comprises  an  affirmative  agreement  to  do  a  certain 
agreement,     act,  coupled   with  a  negative  agreement,  express  or  implied, 
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not  to  do, a  certain  act,  the  circumstgince  that  the  Court  is 
unable  to  compel  specific  performance  of  the  affirmative 
agreement  shall  not  preclude  it  from  granting  an  injunction 
to  perform  the  negative  agreement  :  provided-  that  the  appli- 
cant has  not  failed  to  perform  the  contract  so  far  as  it  is 
biriding  on  him.  , 

Illustrations. 

(a)  A  contracts  to  sell  to  B  for  Rs.  1,000  the  good-will  of  a  certain 
business  unconnected  with  business-premises,  and  further  agrees  not  to  carry 
on  that,  business  in  Calcutta.  B  pays  A  the  Bs.  1,000,  but  Acarrips  on  thJe 
business  in  Calcutta.  '1  he  Court  cannot  coaipel  A  to  send  his  customers  to 
B,  but  B  may  obtain  an  injunction  restraining  A  from  carrying  on  the  business 
in  Calcutta.  ^  ^ 

(b)  A  contracts  to  sell  to  B  the  good-will  of  a  business.  A  then«ets  up  a 
similar  business  close  by  B's  shop,  and  solicits  his  old  customers  to  deaj  with 
him.  This  is  contrary  to  his  implied  contract,  and  B  may  obtain  an  injunction 
to  restrain  A  from  soliciting  the  customers,  and  from  doing  any  act  whereby 
their  good-will  may  be  withdrawn  from  B. 

(c)  A  contracts  with  B  to  sing  for  twelve  months  at  B's  theatre  and  not 
to  sing  in  public  elsewhere.  B  cannot  obtain  specific  performance  of  the 
contract  to  sing,  but  he  is  entitled  to  an  iBJunction  restraining  A.  from 
singing  at  any  other  place  of  public  entertainment. 

(d)  B  contracts  with  A  that  he  will  serve  him  faithifully  for  twelve 
months  as  a  clerk.  A  is  not  entitled  to  a  decree  for  specific  performance  of 
this  contract.  But  he  is  entitled  to  an  injunction  restraining  B  from  serving 
a  rival  house  as  clerk. 

(e)  A  contracts  with  B  that,  in  consideration  of  Rs.  1,000  to  be  paid,  to 
him  by  B  on  a  day  fixed,  he  will  not  set  up  a  certain  business  within  a 
specified  distance.  B  fails  to  pay  the  money.  A  cannot  be  restrained  from 
carrying  on  the  business  within  the  specified  distance. 

Principle — To  bind  men's  consciences  to  a  fair  and.  liberal 
performance  of  their  agreements,  Lumley  v.  Wagner  [1852]  21 
L.  J.,  Oh.,  898,  902  ;  Home  v.  Douglas  [1913]  17  C.  W.  N.,  215 
P.  0,,  ante,  78. 

Similar  Laio — Of.  s.  16,  ante. 

Scope — Exception  to  s.  56  (  / ),  ante.  There  must  be  two 
agreements,  an  express  affirmative  and  an  express  or  implied 
negative  agreement,  the  latter  separable  and  capable  of  equit- 
able cognizance,  and  the  plaintiff  should  have  performed  his 
part  of  the  contract,  before  the  Court  will  by  injunction  compel 
partial  performance.  Ante,  626-7  ;  Langdell,  Eq.  J.,  68-72. 
The  section  gives  legislative  sanction  in  India  to  the  view- 
expressed  by  Lord  Selborne  in  Wolverhampton  &e.  By.  Go.  v. 
London  &o.  By.  Go.  [1873]  16  Eq.,  433,  440,  Burn  &  Go.  v. 
McDonald  [1908]  36  Cal.,  354,  364  The  section  does  not 
represent  the  present  English  doctrine,  ibid,  368,  Ghapman  v. 
Westerly  [1913]  58  S.  J.,  50,  but  later  English  decisions  cannot 
affect  the  codified  law  of  India,  Munisami  v.  Subbarayar  [1907] 
31  Mad,,  97,  99.  '       .  , 

negative  agreement— -not  invalid  or  objectionable  on 

22 
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grounds  other  than  co-existence  with  an  affirnaative  agreement 
which  is  not  specifically  enforceable,  Pragji  v.  Pranjiwan  [1903] 
5  Bom.  L.  R.,  878.  A  servant  cannot  enforce  a  positive  contract 
of  service,  Sirodr  v.  Barahoni  Goal  Concern  [1912]  16  C.  W.  N., 
289.  The  agreement  should  be  negative  in  substance,  not 
merely  in  form,  ante,  622-3,  626  ;  Kirohner  v.  Gruban  [1908]  78 
L.  J.,  Ch.,  117. 

express,  e.g.,  not  to  take  service  elsewhere,  Brahmaputra 
Tea  Go.  v.  Scarth  [1885]  11  Cal.,  545,  550,  ante,  622-3  ;  not 
to  sell,  Garlisles  Ise-phews  v.  Ricknauih  [1882]  8  Cal.,  809, 
Maehenzie  v.  Striramiah,  [1890]  13  Mad.,  4:72;  South  India 
Export  Go.  V.  Subba  [1910]  8  M.  L.  T.,  149,  or  consign  goods 
to  third  parties,  Subba  v.  Badsha  [1902]  26  Mad.,  168.  Ills,  (a), 
(c),  post. 

implied  —not  merely  subsidiary,  incidental  or  correlative 
to  the  affirmative  agreement,  but  supported  by  an  express 
negative  purpose,  ante,  621-2  ;  Star  Newspaper  Co.  [1893] 
■W.  N.  (Eng.),  114.  Callianji  v.  Narsi  [1894]  18  Bom.,  702, 
711,  19  Bom.,  76  ;  Yule  v.  Ardeshir  [1914]  16  Bom.,  L.  R.,  173. 
Ills.  (&),   (d),  post. 

not  to  do  a  ceptain  aet — some  specific  thing  on  which 
you  can  put  your  finger,  and  not  merely  what  is  inconsistent 
with  the  subject-matter  of  the  afiirmative  covenant,  Whitwood 
Chemical  Go.  v.  Eardman  [1891]  2  Ch.,  416  ;  Fiy,  s.  857  ; 
ante,  623,  626.  The  act  in  itself  must  be  calculated  to  injure 
the  party  expecting  to  benefit  by  the  affirmative  agreement, 
Andrew  Yule  v.  Ardeshir  [1.913]  15  Bom.  L.  R.,  724. 

unable  to  compel  specific  pepformanee— under 

any  cl.  of  s.  21  ante,  Madras  Ry.  Co.  v.  Rust  [1890]  14  Mad., 
18,  Callianji  v.  Narsi,  supra,  18  Bom.,  715,  Subba  v.  Badsha, 
supra,  171. 

shall  not  ppeclude— but  the  Court  may  refuse  relief 
in  the  exercise  of  its  discretion  where  the  parties,  eg.,  are 
not  on  equal  terms,  Callianji  v  Narsi,  supra.  Brahmaputra 
Tea  Co.  v.  Scarth,  supra. 

ppovided — He  who  seeks  equity  must  do  equity.  Ante, 
627^8.     111.  (e),  post.     Kerr,  Inj.,  5th.  ed.,  432. 

111.  {a) — Express  negative  agreement.  As  to  agreements 
for  sale  of  goodwill,  see  ante,  152 ;  the  agreement  being 
unconnected  with  business-ppemises  here  may  not 
be  specifically  enforced.  As  to  agreements  in  restraint  of  trade, 
see  I.  C.  A.,  s.  27,  esp.  exc.  1  ;  Auchterlonie  v.  Bill  [1868]  4 
Mad.  H.  C.  R.,  77  :  Burn  &  Go.  v.  Me  Donald  [1908]  36  Cal, 
354,  368  (Harington,  J.)  ;  Cohenv.  Wilkie  [1912]  16  C.    W.   N., 
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534;   United   Shoe  Mfg.   Go.  v.    Brunet   [1909]  78  L.  J.,  P.  C, 
101  ;  Bromley  v.  Smith,  ibid,  K.  B.,  745. 

III.  {h) — Implied  negative  agreement  not  to  solicit  custom, 
ante,  623.  "  In  continuing  to  supply  the  plaintiff's  original 
customers,  (the  defendant)  has  actually  retained  the  most 
valuable  element  of  the  thing  sold  to  him  ;  and  it  is  to  compel 
the  full  and  .'complete  execution  of  the  agreement  according  to 
its  spirit,  that  the  Court  intervenes  by  its  decree  for  specific 
performance,"  Palmer,  v.  Graham^  [1850]  1  Pars.  Eq.,  478,  2 
Scott,  20. 

III.  (c) — Expres^- negative  agreement.  Lumley  v.  Wagner 
[1852]  1  DeG.  M.  &  G.,  604.  Gharlesioorth  v.  MaeDonald, 
[1898}23Bom,,103. 

111.  (d)— Implied  negative  agreement.  Of.  s.  21,  il].(l)  of 
el.  (b),  ante.  Madras  By,  Go.  v.  Rust  [1890]  14  Mad.,  18  ; 
Gallianji  v.  Narsi,  supra  ;  Burn  &  Go.  v.  McDonald,  supra  ; 
'National  Prov.  Bank  v.  Marshall  [1889]  60  L.  T.,  N,  S,, 
341. 

111.  (e) — Express  negative  agreement  not  enforcedj  ber 
cause  B  fails  to  perform  the  contract  so  far  as  it  is  binding  on 
him,  ante,  627.  '        .  ■< 

specified  distance — In  England,  the  courts  examine  if 
the  area  of  restraint  is  reasonable,  Neuans  v.  Walker  [1914:']  1 
Oh.,  413.  r'         .  -i 
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appendix  d. 

Rules  framed  under  section  51, 

SPECIFIC  RELIEF  ACT. 

Calcutta  High  Court. 

The  High  Court  of  Calcutta  has  framed  the  followiug 
rules.:  — 

1.  Every  application  under  sec.  45  of  the  Specific  Relief 
Act,  1877,  shall  be  made  to  the  Judge  or  one  of  the  Judges 
exercising  the  original  civil  jurisdiction  of  this  Court. 

2.  If  a  rule  or  alternative  order  be  granted  or  made  under 
sec.  46  of. the  said  Act,  the  matter  shall,  unless  otherwise 
ordered,  be  set  down  for  hearing  at  the  head  of  the  peremptory 
list  of  contested  suits  for  the  day  fixed  by  such  rule  or  order. 

3.  If  cause  be  shown  or  answer  made  upon  affidavit 
putting  in  issue  any  material  question  of  fact,  the  Court  may 
adjourn  the  matter  to  some  early  day  for  hearing  upon  the 
testimony  of  witnesses  to  be  examined  in  like  manner  as  in 
a  suit. 

4.  When  a  matter  is  adjourned  for  hearing  upon  the 
testimony  of  witnesses,  either  party  may  obtain  summonses 
to  witnesses,  and  the  procedure  in  all  other  respects  shall  be 
similar  to  that  followed  in  a  suit. 

5.  Every  application,  affidavit,  rule,  order  or  other  pro- 
ceeding under  the  eighth  chapter  of  the  said  Act,  shall  be 
entitled  in  this  Court  and  in  the  matter  of  the  Act  and  of  the 
applicant.     {Calcutta  Gazette,  1877,  pt.  1,  p.  1030). 

6.  Unless  otherwise  ordered,  every  rule  under  sec.  46 
of  the  said  Act  shall  call  not  only  on  the  public  servant,  cor- 
poration, or  inferior  Court,  but  also  on  any  person  other  than 
the  applicant  who  may  be  affected  by  the  act  to  be  done  or 
forborne  to  show  cause. 

7.  The  service  of  every  rule  or  order  under  the  eighth 
chapter  of  the  said  Act  shall  be  made  in  like  manner  as  to 
the  service  of  the  orders  made  by  the  Court  in  the  exercise 
of  its  ordinary  civil  jurisdiction. 
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Bombay  High  Court. 

The  following  rules  have  been  framed  by  the  High  Court 
at  Bombay: — 

257.  Every  application  under  Chapter  VIII  of  the  Specific 
Relief  Act  shall  be  instituted  in  the  matter  of  the  Act  and  of 
the  applicant,  and  be  made  on  motion  in  open  Court  before  one 
of  the  Judges  on  the  original  civil  side  of  the  Court,  and  shall 
be  supported  and  answered  by  affidavits,  unless  in  lieu  thereof, 
or  in  addition  thereto,  the  Court  shall  direct  oral  testimony 
to  be  taken, 

258.  Any  rule  granted  on  such  application  as  aforesaid 
shall,  unless  the  Judge  otherwise  orders,  be  returnable  four 
days  after  service  thereof,  and  all  affidavits  in  reply  shall  be 
filed  in  the  Prothonotary's  Office,  and  copies  thereof  served  upon 
the  applicant  or  his  attorney  at  or  before  4  o'clock  on  the  day 
preceding  the  showing  of  cause  against  such  application. 
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tion. 


Agreement. 

ie) 

Void 
agreement. 

(9) 

Contract, 

{h) 

Voidable 
contract. 

ii) 

Void 
contract. 

0") 

Fraud. 


INDIAN  CONTRACT  ACT. 

Act  No.  IX  of  1872. 

Definitions. 
[See  Specific  Relief  Act,  s.  3,  App.  C,  24,  supra.] 

2.  In  this  Act  the  following  words  and  expressions  are 
used  in  the  following  senses,  unless  a  contrary  intention  appears 
from  the  context :  — 

{d)  When,  at  the  desire  of  the  promisor,  the  promisee  or 
any  other  person  has  done  or  abstained  from  doing, 
or  does  or  abstains  from  doing,  or  promises  to  do  or 
abstain  from  doing,  something,  such  act  or  abstinence 
or  promise  is  called  a  consideration  for  the  promise. 

Every  promise  and  every  set  of  promises,  forming 
the  consideration  for  each  other,  is  an  agreement. 

An  agreement  not  enforceable  by  law  is  said  to 
be  void. 

An  agreement  enforceable  by  law  is  a  contract. 

An  agreement  which  is  enforceable  by  law  at  the 
option  of  one  or  more  of  the  parties  thereto,  but  not  at 
the  option  of  the  other  or  others,  is  a  voidable  contract. 

A  contract  which  ceases  to  be  enforceable  by  law 
becomes  void  when  it  ceases  to  be  enforceable. 

"  Fraud"  means  and  includes  any  of  the  following 
acts  committed  by  a  party  to  a  contract,  or  with  his  connivance, 
or  by  his  agent,  with  intent  to  deceive  another  party  thereto 
or  his  agent,  or  to  induce  him  to  enter  into  the  contract  : — 

(1)  the  suggestion,  as  to  a  fact,  of  that  which  is  not 
true  by  one  who  does  not  believe  it  to  be  true  ; 

the  active  concealment  of  a  fact  by  one  having 
knowledge  or  belief  of  the  fact ; 

a  promise  made  without  any  intention  for  perform- 
ing it ; 

any  other  act  fitted  to  deceive  ; 

any  such  act  or  omission  as  the  law  specially  de- 
clares to  be  fraudulent. 


17. 


(2) 

(3) 

(4) 
(5) 
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Misrepre- 
sentation. 


Explanation — Mere  silence  as  to  facts  likely  to  affect 
the  willingness  of  a  person  to  enter  into  a  contract  is  not 
fraud,  unless  tlie  circumstances  of  the  case  are  such  that, 
regard  being  had  to  them,  it  is  the  duty  of  the  person  keeping 
silence  to  speak,  or  unless  his  silence  is,  in  itself,  equivalent 
to  speech. 

Illustrations. 

(a)  A  sells,  by  auction,  to  B,  a  horse  which  A  knows  to  be  unsound. 
A  says  nothing  to  B  about  the  horse's  unsoundness.  This  is  not  fraud 
in  A,  ' 

(b)  B  is  A's  daughter  and  has  just  come  of  age.  Here  the  relation 
between  the  parties  will  make  it  A's  duty  to  tell  B  if  the  horse  is  unsound. 

(c)  B  says  to  A—"  If  you  do  not  deny  it,  I  shall  assume  that  the  horse 
is  sound."    A  says  nothing.    Here  A's  sillence  is  equivalent  to  speech. 

(d)  A  and  B  being  traders,  enter  upon  a  contract.  A  has  private  infor- 
mation of  a  change  in  prices  which  would  affect  B's  willingness  to  proceed 
■with  the  contract.    A  is  not  bound  to  inform  B. 

"  Misrepresentation  "  means  and  includes — 
the  positive  assertion,  in  a  manner  not  warranted 
by  the  information  of  the  person  making  it,  of  that 
which  is  not  true,  though  he  believes  it  to  be  true ; 
any  breach  of  duty  which,  without  an  intent  to 
deceive,  gains  an  advantage  to  the  person  commit- 
ting it,  or  any  one  claiming  under  him,  by  mislead- 
ing another  to  his  prejudice,  or  to  the  prejudice 
of  any  one  claiming  under  him  ; 

(3)  causing,  however  innocently,  a  party  to  an  agreement 
to  make  a  mistake  as  to  the  substance  of  the  thing 
which  is  the  subject  of  the  agreement. 

77.  "Sale"  is  the  exchange  of  property  for  a  price.  It 
involves  the  transfer  of  the  ownership  of  the  thing  sold  from 
the  seller  to  the  buyer. 

[Cf.  56  &  57  Vict.,  c.  71,  sec.  1  (3)]. 

182.     An  "agent"   is  a  person  employed  to  do  any  act   for    Agent, 
another   or  to  represent  another  in  dealings  with  third  persons,    principal 
The  person  for  whom  such  act  is  done  or  who  is  so  represented, 
is  called  the  "principal." 


18. 
(1) 

(2) 


Sale. 
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may  be 
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(C.  P.  C,  s 
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to  restrain 
repetition 
or  continu- 
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breach 
(0.  P.  C,  s. 
493. 
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CODE  OF  CIVIL  PROCEDURE. 

Act  No.  V  of  1908. 

SCHEDULE  I. 

ORDER  XXXIX. 

[Vide  Specific  Relief  Act,  sec.  53,  ante,  MB.] 

Temporary  Injunctions. 

1.     Where   in  any  suit  it  is   proved  by  affidavit  or  other- 


vvise- 


(a) 


that  any  property  in  dispute  in  a  suit  is  in  danger 
of  being  wasted,  damaged  or  alienated  by  any  party 
to  the  suit,  or  wrongfully  sold  in  execution  of  a 
decree,    or 

{h)  that  defendant  threatens,  or  intends,  to  remove  or 
dispose  of  his  property  with  a  view  to  defraud  his 
creditor, 

the  Court  may  by  order  grant  a  temporary  injunction  to 
restrain  such  act,  or  make  such  other  order  for  the  purpose  of 
staying  and  preventing  the  wasting,  damaging,  alienation, 
sale,  removal  or  disposition  of  the  property  as  the  Court  thinks 
fit,  until  the  disposal  of  the  suit  or  until  further  orders. 

2.  (1)  In  any  suit  for  restraining  the  defendant  from 
committing  a  breach  of  contract  or  other  injury  of  any  kind, 
whether  compensation  is  claimed  in  the  suit  or  not,  the  plaintiff 
may,  at  any  time  after  the  commencement  of  the  suit,  and  either 
before  or  after  judgment,  apply  to  the  Court  for  a  temporary 
injunction  or  restrain  the  defendant  from  committing  the  breach 
of  contract  or  injury  complained  of,  or  any  breach  of  contract 
or  injury  of  a  like  kind  arising  out  of  the  same  contract  or 
relating  to  the  same  property  or  right. 

(2)  The  Court  may  by  order  grant  such  injunction,  on  such 
terms  as  to  the  duration  of  the  injunction,  keeping  an  account, 
giving  security,  or  otherwise,  as  the  Court  thinks  fit. 

(3)  In  case  of  disobedience,  or  of  breach  of  any  such  terms, 
the   Court   granting  an   injunction   may  order  the  property  of 
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the  person  guilty  of  such  disobedience  or  breach  to  be  attached, 
and  may  also  order  such  person  to  be  detained  in  the  civil 
prison  for  a  term  not  exceeding  six  months,  unless  in  the 
meantime  the  Court  directs  his  release. 

(i)  No  attachment  under  this  rule  shall  remain  in  force  for 
more  than  one  year  at  the  end  of  which  time,  if  the  disobedience 
or  breach  continues,  the  property  attached  may  be  sold,  and  out 
of  the  proceeds  the  Court  may  award  such  compensation  as  it 
thinks  fit,  and  shall  pay  the  'balance,  if  any,  to  the  party 
entitled  thereto. 

3.  The  Court  shall,  in  all  cases,  except  "where  it  appears 
that  the  object  of  granting  the  injunction  would  b^  defeated 
by  the  delay,  before  granting  an  injunction,  direct  notice  of  the 
a;^plication  for  the  same  to  be  given  to  the  opposite  party. 


4.  Any  order  for  an  injunction  may  be  discharged  or 
varied, ,  or  set.  aside:  by  the  Court  on  application  made  thereto 
by  any  party  dissatisfied  with  such  order. 


5.  An  injunction  directed  to  a  corporation  is  binding,  not 
only  on  the  corporation  itself,  but  also  on  all  members  and 
officers  of  the  corporation  whose  personal  action  it  seeks  to 
restrain. 


Before  ' 

granting 
injunction ,  \ 
Coprt  to  4'- 
rect  notice 
to  opposite 
party 
(C.  P.  C, 
s.  494). 

Order  for 
injunction 
may  be  dis- 
charged, 
Varied  or  set 
aside 
(C.  P.  C, 
s.  496). 

Injunction  , 
to  corpora-, 
tion  binding 
on  its  offi- 
cers (0.  P.O., 
s.  495). 


ORDER  XL. 
•  [Vide  Specific  Relief  Act,  sec.  44,  ante,  1S4}. 
Appointment  of  Receivers. 
1.     (1)  Where  it  appears  to  the   Court   to  be  jusit  and    Appoint- 


ment of 
receivers 

appoint  a  receiver  or  any  property,  whether  before    (C.  p. c, 


ciOhvenient,  the  Court  may  by  order 

or  after  decree  ; 

(6)     remove  any  person  from   the  possession  or  custody 

of  the  property  ;  :     i 

(e)    commit    the    same   to  the    possession,    custody  or 
management  of  the  receiver  ;  and 

(d)    confer  upon  the  receiver  all  such  powers  as  to  bring- 
ing and   defending  suits    and   for  the    realisation, 
23 


(!-; 
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Remunera- 
tion (C.  P. 
C,  s.  503). 

Duties  fC.  P. 
C,  s.  503). 


Bnforcement 
of  receiver's 
duties. 


When  Col- 
lector may 
be  appiont- 
ed  receiver 
(C.  F.  C,  s. 
501). 


:  management,  protection,  preservation  and  improve- 
ment of  the  property,  the  collection  of  the  rents  and 
profits  thereof,  the  application  "and  disposal  of  such 
rents  and  profits,  and  the  execution  of  documents  as 
the  owner  himself  has,  or  such  of  those  powers  as  the 
Court  thinks  fit. 

(2)  Nothing  in  this  rule  shall  authorize  the  Court  to  remove 
from  the  possession,  or  custody  of  property  any  person  whom 
any  party  to  the  suit  has  not  a  present  right  so  to  remove. 

2.  The  Court  may  by  general  or  special  order  fix  the 
amount  to  be  paid  as  remuneration  for  the  services  of  the 
receiver. 

3.  Every  receiver  so  appointed  shall — 

(a)  furnish  such  security  (if  any)  as  the  Court  thinks  fit, 
duly  to  account  for  what  he  shall  receive  in  respect 
of  the  property ; 

(6)  submit  his  accounts  at  such  periods  and  in  such 
form  as  the  Court  directs ; 

(c)  pay  the  amount  due  from  him  as  the  Court  directs  ; 
and 

(d)  be  responsible  for  any  loss  occasioned  to  the  property 
by  his  wilful  default  or  gross  negligence. 

4.  Where  a  receiver — 

(a)  fails  to  submit  his  accounts  at  sucb  periods  and  in 
such  form  as  the  Court  directs,  or 

(&)  fails  to  pay  the  amount  due  from  him  as  the  Court 
directs,  or 

(e)  occasions  loss  to  the  property  by  his  wilful  default 
or  gross  negligence, 

the  Court  may  direct  his  property  to  be  attached  and  may  sell 
such  property,  and  may  apply  the  proceeds  to  make  good  any 
amount  found  to  be  due  from  him  or  any  loss  occasioned  by 
him,  and  shall  pay  the  balance  (if  any)  to  the  receiver. 

5.  Where  the  property  is  land  paying  revenue  to  the 
Government,  or  land  of  which  the  revenue  has  been  assigned  or 
redeemed,  and  the  Court  considers  that  the  interests  of  those 
concerned  will  be  promoted  by  the  management  of  the  Collector, 
the  Court  may,  with  the  consent  of  the  Collector,  appoint  him  to 

'  be  receiver  of  such  property. 


APPENDIX  A  (3). 

Plaints. 

No.  32. 

MOVEABLES  WRONGFULLY  DETAINED. 

In  the  Court  of — 

A.B.  (add  description  and  residence)...  ...     Plaintiff, 

against  ^ 
CD.  {add  description  and  residence)  ...     Defendant. 

A.B.,  the  above-named  plaintiff,  states  as  follows  : — 

1.     On  the  day  of  19         ,  plaintiff 

owned  (or  state  facts  showing  a  right  to  the  possession)  the 
goods  mentioned  in  the  schedule  hereto  annexed  (or  describe 
the  goods),  the  estimated  value  of  which  is  rupees 

2..  -  P\om  that  day  until  the  commencement  of  ,  this  suit, 
the  defendant  has  detained  the  same  from  the  plaintiff. 

3.  Before   the   commencement  of  the   suit,  to   wit,  on   the 
day  of  19         ,  the   plaintiff  demanded  the 

same  from  the  defendant,  but  he  refused  to  deliver  them. 

4.  [Facts  showing  when  the  cause  of  action  arose  and  that 
the  Court  has  jurisdiction.]  ■         ' 

5.  The  value  of  the  subject-matter  of  the  suit  for  tLe 
purpose  of  jurisdiction  is  rupees  ,  and  for  the  purpose 
of  court-fees  is  rupees 

6.  The  plaintiff  claims — 

(1)  delivery  bf  the  said  goods,  or  rupees,  in  case 
delivery  cannot  be  had. 

(2)  '    rupees,  compensation  for  thfejdetention  thereof. 

■in'i  ■       ' _'       ''■'■  i!    '-     1..'  '' 

'         •    ,  ;  .  !;.,..  'ill:  •}:....  :  > 

:.  ..        No.. 34. 

RESCISSION  OF  4  PONTRACT  ON  THE, GROUND 

,,....  ,.       OF  MISTAKE,  .ic. :-   ■;  L '.:).' ::.    ; 

{Title). 
A:B.,  the  above-named  plaintiffj'states'as  fbllows  : — 

1.     On  the  day  of  19       ,  the 

defendant  represented  to  the  plaintiff  that   a  certain  piece  of 
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ground  belonging  to  the  defendant,  situated   at 
contained  (ten  bighas). 

2.     The   plaintiff   was   thereby   induced   to   purchase   the 
same  at  the  price  of  rupees,  in  the  belief  that  the  said 

representation  was  true,  and  signed  an ,  agreement,  of  which 
the  original  is  hereto  annexed.  But  the  land  has  not  been 
transferred  to  him. 

_  3.     On_  the  day    of  19  ,     the 

plaintiff   paid   tlie   defendant  rupees   as   part   of   the 

purchase-money.  - 

4.     That  the  said  piece  of  ground  contained  in  fact  only 
(five  bighas).     , . ,  ,  ■  '    - 

[As  in  pfiras.  4   &  5   o/  form   No,    1   [see   form  No.  32, 
supra]).  •  • 

7.     The  plaintiff  claims — 

(1)  rupees,  with  interest  from  the 
day  of  19         , 

(2)  that  the  said  agreement  be  delivered  up  and  cancelled. 


'  ,'   ,   ■  "  "■  No.  35. 

•  AN  INJUNCTION  RESTRAINING  WASTE. 
(Title). 
A.B.,  the  above-named  plaintiff,  states  as  follows  : — 

1.  The'  plaintiff  is  the  absolute  owner  of  (describe  the 
property).  .  . 

2.-  The  defendant  is  in  possession  of  the  same  under  a 
lease  frohi  the  plaintiff. 

3.;  .The  defendant,  has  (cut  down  a  number  of  valuable 
trees,  and  threatens  to  cut  down  many  more  for  the  purpose 
of  sale)  without  the  consent  of  the  plaintiff. 

•  (As'in  paras.  4  cfe  5  o/  form  No.  1.) 

6.  The  'plaiii'tiff '  claims  that  the  defendant  be  restrained 
by  injunction  from  committing  or  perniitting  any  further  waste 
on  the  said  premises.  < 

(Pecuniary  compensation  may  also  he  claimed). 
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No.  36.  '     .: 

INJUNCTION  RESTRAINING  NUISANCE. 
(Title). 

A.B.,  the  above-named  plaintiff,  states  as  follows  : — 

1.  Plaintiff  is,  and  at  all  the  times  hereinafter  mentioned 
was,  the  absolute  owner  of  (the  house  No.  street, 
Calcutta.) 

2.  The  defendant  is,  and  at  all  the  said  times  was,  the 
absolute  owner  of  (a  plot  of  ground  in  the  same  street). 

3.  On  the  day  of  ^^  t.  .  t^ie 
defendant  erected  upon  his  said  plot  a  slaughter-house,  and 
still  maintains  the' same  ;  and,  from  that  day  until  the  present 
time,  has  continually  caused  cattle  to  be  brought  and  killed 
there  (and  has  caused  the  blood  and  offal  to  be  thrown  into 
th6  street  opposite  the  said  house  of  the  plaintiff). 

4.  In  consequence,  the  plaintiff  has  been  compelled  to 
abandon  the  said  house,  and  has  been  unable  to  rent  the  same. 

(As  in  paras.  4  cfc  5  o/  form  No.  1). 

7.     The   plaintiff   claims   the   defendant   be  restrained  by 

injunction  from  committing  or  permitting  any  further  nuisance. 

No.  37.  '       ,     ■,  , 

'  •       ■      "   -  PUBLIC  NUISANCE. 

'\Title). 
A.B.,  the  above-named  plaintiff,  states  as  follows : — 

1.  The  defendant  has  \7r0ngly  heaped  up  earth  and  stones 
on  a  public  road  known  as  street  at  ,  so  as  to 
obstruct  the  passage  of  the  public  along  the  saine  and  threatens 
and  intends,  unless  restrained  from  so  doing,  to  continue  and 
repeat  the  &aid  wrongful  act. 

2,  The  plaintiff  has  obtained  the  consent  in  writing  of 
the  Advocate-General  (or  of  the  Collector  or  other  officer  ap- 
pointed in  this  behalf)  to  the  institution  of  this  suit. 

(As  in  paras.  4:  &  6  of  form  N.'o.  I). 
I    ,5.     The  plaintiff  claims — 

(1)  A  declaration  that  the  defendant  is  not  entitled  to 
obstruct  the  passage  of  the. public  along  thfr^ said- 
public  road.  ,_^  ,     i 
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(2)  An  injunction  restraining  the  defendant  from  ob- 
structing the  passage  of  the  public  along  the  said 
public  road  and  directing  the  defendant  to  remove 
the  earth  and  stones  wrongfully  heaped  up  as  afore- 
said. 


No.  38. 

INJUNCTION  AGAINST  THE  DIVERSION  OF  A 

WATER-COURSE. 

(Title). 

A.B.,  the  above-named  plaintiff,  states  as  follows  : — 

1.  The  plaintifE  is,  and  at  the  time  hereinafter  mentioned 
was,  possessed   of  a  mill   situated   on   a  stream  known   as  the 

,  in  the  village  of         ,  district  of 

2.  By  reason  of  such  possession  the  plaintifE  was  entitled 
to  the  flow  of  the  stream  for  working  the  mill. 

3.  On  the  day  of  19  ,  the 
defendant,  by  cutting  the  bank  of  the  stream,  wrongfully 
diverted  the  water  thereof,  so  that  less  water  ran  into  the 
plaintiff's  mill. 

4.  By  reason  thereof  the  plaintiff  has  been  unable  to 
grind  more  than  sacks  per  day,  whereas 
before  the  said  diversion  of  water,  he  was  able  to  grind 

sacks  per  day. 

{As  in  paras  4  and  5  of  form  No,  1). 

7.  The  plaintiff  claims  that  the  defendant  be  restrained 
by  injunction  from  diverting  the  water  as  aforesaid. 


No.  39. 

RESTORATION  OF  MOVEABLE  PROPERTY 

THREATENED  WITH  DESTRUCTION, 

AND  FOR  AN  INJUNCTION. 

(Title). 

A.B.,  the  above-named  plaintiff,  states  as  follows  : — 

1.  .  Plaintiff  is,  and  at  all  times  hereinafter  mentioned  was, 
the  owner  of  (a  portrait  of  his  grand-father  which  was  executed 
by  an  eminent  painter),  and  of  which  no  duplicate  exists  (or 
state  any  facts  showing  that  the  property,  is  of  a  kind  that  cannot 
he  replaced  by  money). 
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2.  On  the  day  of  19  ,  he 
deposited  the  same  for  safe  keeping  with  the  defendant. 

3.  On  the  day  of  19  he  demanded  the  same 
from  the  defendant  and  offered  to  pay  all  reasonable  charges 
for  the  storage  of  the  same. 

4.  The  defendant  refuses  to  deliver  the  same  to  the  plaint- 
iff and  threatens  to  conceal,  dispose  of,  cut  or  injure  the  same 
if  required  to  deliver  it  up. 

5.  No  pecuniary  compensation  would  be  an  adequate 
compensation  to  the  plaintiff  for  the  loss  of   the  (painting). 

{As  in  paras.  4:  and  5  of  form  No.  1.) 

8.     The  plaintiff  claims — 

.(1)     That  the  defendant  be  restrained  by  injunction  from 
disposing  of,  injuring  or  concealing  the  said  painting. 

(2)     That  he   be  compelled   to   deliver   the   same  to  the 

plaintiff.     ,'. 


No.  47. 

SPECIFIC  PERFORMANCE  (No..  1). 

(Title). 

A.B.,  the  above-named  plaintiff,  states  as  follows  : — 

1.  By  an  agreement  dated  the  day  of 

and  signed  by  the  defendant,  he  contracted  to  buy  of  (or  sell 
to)  the  plaintiff  certain  immoveable  property  therein  described 
and  referred  to,  for- the  sum  of  rupees. 

2.  The  plaintiff  has  applied  to  the  defendant  specifically 
to  perform  the  agreement  on  his  part,  but  the  defendant  has 
not  done  so. 

3.  The  plaintiif  has  been  and  still  is  ready  and  willing 
specifically  to  perform  the  agreement  on  his  part,  of  which  the 
defendant  has  had  notice. 

{As  in  paras.  4  and  5  of  form  No.  1). 

6.  The  plaintiff  claims  that  the  Court  will  order  the 
defendant  specifically  to  perform  the  agreement  and  to  do  all 
acts  necessary  to  put  the  plaintiff  in  full  possession  of  the  said 
property  {or  to  accept  a  transfer  and  possession  of  the  said 
property)  and  to  pay  the  costs  of  the  suit. 
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■.!  ■  ^  No.  48.  ,      ■>     .' 

SPECIFIC  PERFORMANCE  (No.  2). 

(Title).  ^  ; 

A.B.,  the  above-named  plaintiff,  states  as  follows  : — 

1.  On  the  day  of  19  ,  the  plaintiff  and 
defendant  entered  into  an  agreement  in  writing,,  and  the 
original  document  is  hereto  annexed. 

The  defendant  was  absolutely  entitled  to  the  immoveable 
property  described  in  the  agreement. 

2.  On  the         day  of,        19        ,  the  plaintiff  tendered 
rupees  to  the   defendant   and   demanded   a   transfer   of 

the  said  property  by  a  sufficient  instrument. 

'   3.     On  the  day  of  19         ,   the   plaintiff   again 

demanded  such  transfer  (or  the  defendant   refused   to   transfer 
the  same  to  the  plaintiff).    , 

4.  The  defendant  has  not  executed  any  instrument  of 
transfer. 

5.  The  plaintiff  is  still  ready  and  willing  to  pay  the 
purchase-money  of  the  said  property  to  the  defendant. 

(As  in  paras.  4  and   5  of  form  No.  1). 

8.     The  plaintiff  claims — 

(1)  that  the  defendant  transfer  the  said  property  to 
plaintiff  by  a  sufficient  instrument  {following  the 
terms  of  the  agreement)  ; 

(2j  '  rupees  compensation  for  withholding  the  same. 


APPENDIX  A  (4). 

Written  Statement. 

No  13. 
Defence  to  Suit  for  Specific  Performance. 

1.  The  defendant  did  not  enter  into  the  agreement. 

2.  A.B.,  was  not  the  agent  of  the  defendant  (if  alleged 
hy  plaintiff).  '  • 

3.  The  plaintiff  has  not  performed  the  following  condi- 
tions— (conditions). 

4.  The  defendant  did  not — (alleged  acts  of  part  perform- 
anee). 

5.  The  plaintiff's  title  to  the  property  agreed  to  be  sold 
is  not  such  as  the  defendant  is  bound  to  accept  by  reason  of 
the  following  matter — (state  vihy) 

6.  The  agreement  is  uncertain  in  the  following  respects — 
{state  them). 

7.  (or)  The  plaintiff   has   been   guilty  of  delay ; 

8.  (or)  The  plaintiff  has  been  guilty  of  fraud  (or  misre- 
presentation) ; 

9.  (or)  The  agreement  is  unfair. 

10.  (or)  The  agreement  was  entered  into  by  mistake. 

11.  The  following  are  particulars  of  (7\  (8),  (9),  CIO), 
(or  as  the  case  may  he). 

12.  The  agreement  was  rescinded  under  conditions  of 
sale,  No.  11  (or  by  mutual  agreements). 

In  cases  'where  damages  are  claimed  and  the  defendant 
disputes  his  liability  to  damages,  he  must  deny  the  agreement 
or  the  alleged  hreaches,  or  show  whatever  other  ground  of 
defence  he  intends  to  rely  on,  e.g.,  the  Indian  Limitation:  Act, 
accord  and  satisfaction,  release,  fraud,  etc.) 


U 


APPENDIX  D. 

T!)ECfREEa. 

No.  12. 
Degree  for  Rectification  of  Instrument. 

(Title). 

It  is   hereby   declared  that   the  ,  dated  the 

day  of         19         does  not  truly  express  the  intention  of 

the  parties  to  such  .     And  it  is  decreed 

that  the  said        be  rectified  by  ,  '  . 

No.  14,. 

'    •  Injunction  Against  Private  Nuisance; 

(Title). 

Let   the   defendant  ,  his  agents,  servants  and  -work- 

men, be  perpetually  restrained  from  burning,  or  causing  to  be 
burnt,  any  bricks  on  the  defendant's  plot  of  land,,  marked  B 
in  the  annexed  plan,  so  as  to  occasion  a  nuisance  tt)  the  plaintiff 
as  the  owner  or  occupier  of  the  dwelling-house  and  garden 
mentioned  in  the  plaint  as  belonging  to  and  being  occupied  by 
the  plaintifEi       :  ■ 

No  15. 

Injunction  against  Building  higher  than  old  Level. 

(Title). 

Let  the  defendant  ,  his     contractors,  agents   and 

workmen  be  perpetually  restrained  from  continuing  to  erect 
upon  his  premises  in  any  house  or  building  of  a  greater 

height  than  the  buildings  which  formerly  stood  upon  his  said 
premises  and  which  have  been  recently  pulled  down,  so  or  in 
such  manner  as  to  darken,  injure  or  obstruct  such  of  the 
plaintiff's  windows  in  his  said  premises  as  are  ancient  lights. 
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Injunction  restuaining  use  of  Private  Road. 

{Title). 

Let  the  defendant  ,  his  agents,  servants  and   work- 

men, be  perpetually  restrained  from  using  or  permitting  to  be 
used   any  part   of  the   lane  at  ,  the  soil  of  vrhich   be- 

longs to  the  plaintiff,  as  a  carriage  way  for  the  passage  of  carts, 
carriages  or  other  vehicles,  either  going  to  or  from  the  land 
marked  B  in  the  annexed  plan  or  for  anj'^  purpose  whatsoever. 


SCHEDULE  n.  „ 

Arbitration. 

]  8.  Where  any  party  to  any  agreement  to  refer  to  arbitra- 
tion or  any  person  claiming  under  him,  institutes  any  suit  against 
any  other  party  to  the  agreement  or  any  person  claiming  under 
him  in  respect  of  any  matter  agreed  to  be  referred,  any  party  to 
such  suit  may,  at  the  earliest  possible  opportunity,  and,  in  all 
eases  where  issues  are  settled,  at  or  before,  such  settlement,  apply 
to  the  Court  to  stay  the  suit ;  and  the  Court,  if  satisfied  that 
there  is  no  sufficient  reason  why  the  matter  should  not  be 
referred  in  accordance  with  the  agreement  to  refer  to  arbitration, 
andthat  the  applicant  was,  at  the  time  when  the  suit  was  insti- 
tuted, and  still  remains,  ready  and  willing  to  do  all  things  neces- 
sary to  the  proper  conduct  of  the  arbitration,  may  make  an  order 
staying  the  suit. 

22.  The  last  thirty-seven  words  of  section  21  of  the 
Specific  Relief  Act,  1877,  shall  not  apply  to  any  agreement  to 
refer  to  arbitration,  or  to  any  award,  to  which  the  provisions  of 
this  Schedule  apply. 


stay  of  suit, 
where  there 
is  an  agree- 
ment to 
refer  to 
arbitration. 


Exclusion 
of  certain 
words  in 
the  Speci- 
fic Relief 
Act,  1877. 


SCHEDULE  1. 


Decree  for 
specific 
moveable 
property 
(C   P.  C, 
s.  259). 


Decree  for 
specific 
perform- 
ance, for 
restitution 
of  coDJngal 
rights  or  for 
an    injunc- 
tion   (C.   r. 
C.,s.  260). 


OUDKK   XXI. 

Execution  of  decrees  and  orders. 

31.  (1)  Where  the  decree  is  for  any  specific  inoveable,  or 
for  any  share  in  a  specific  moveable,  it  may  be 
executed  by  the  seizure,  if  jjracticable,  of  the 
moveable  or  share,  and  by  the  delivery  thereof  to 
the  party  to  whom  it  has  been  adjudged,  or  to  such 
person  as  lie  appoints  to  receive  delivery  on  his 
behalf,  or  by  the  detention  in  the  civil  prison  of 
the  judgment-debtor,  or  by  the  attachment  of  his 
property,  or  by  both. 

(2)  Where  any  attachment  under  sub-rule  (1)  has  re- 
mained in  force  for  six  months,  if  the  judgment- 
debtor  has  not  obeyed  the  decree  and  the  decree- 
holder  has  applied  to  have  the  attached  property 
sold,  such  property  may  be  sold,  and  out  of  the 
proceeds  the  Court  may  award  to  the  decree-holder, 
in  cases  where  any  amount  has  been  fixed  by  the 
decree  to  be  paid  as  an  alternative  to  delivery  of 
moveable  property,  such  amount,  and,  in  other 
cases,  such  compensation  as  it  thinks  fit,  and 
shall  pay  the  balance  (if  any)  to  the  judgment- 
debtor  on  his  application. 

'(3)  Where  the  judgment-debtor  has  obeyed  the  decree 
and  paid  all  costs  of  executing  the  same  which  he 
is  bound  to  pay,  or  where,  at  the  end  of  six  months 
from  the  date  of  the  attachment,  no  application  to 
have  the  property  sold  has  been  made,  or,  if  made, 
has  been  refused,  the  attachment  shall  cease. 

2)2.  (1)  Where  the  party  against  whom  a  decree  for  the 
specific  performance  of  a  contract,  or  for  restitu- 
tion of  conjugal  rights,  or  for  an  injunction,  has 
been  passed,  has  had  an  opportunity  of  obeying 
the  decree  and  has  wilfully  failed  to  obey  it,  the 
decree  may  be  enforced  by  his  detention  in  the 
civil  prison,  or  by  the  attachment  of  his  property, 
or  by  both. 

(2)  Where    the     party    against    whom    a   decree    for 
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^(3) 


(4) 


specific  performance  or  ffor  an  injunction  has 
been  passed  is  a  corporation,  tbe  decree  may 
be  enforced  by  tbe  attachment  of  the  property 
of  the  corporation  or,  with  the  leave  of  the  Court 
,  by  the  detention  in  the  civil  prison  of  the  directors 
or  other  principal  officers  thereof,  or  by  both 
attachment  and  detention. 

Where  any  attachment  under  sub-rule  (1)  or 
sub-rule  (2)  has  remained  in  force  for  one  year, 
if  the  judgment-debtor  has  not  obeyed  the  decree 
and  the,  decree-holder  has  applied  to  have  the 
attached  property  sold,  such  property  may  be 
sold  :  and  out  of  the  proceeds  the  Court  may 
award  to  the  decree-holder  such  compensation  as  it 
thinks  fit,  and  shall  pay  the  balance  (if  any)  to 
the  judgment-debtor  on  his  application. 

Where  the  judgment-debtor  has  obeyed  the  decree 
and  paid  all  costs  of  executing  the  same  which 
he  is  bound  to  pay,  or  where,  at  the  end  of  one  year 
from  the  date  of  the  attachment,  no  application 
to  have  the  property  sold  has  been  made,  or,  if 
made,  has  been  refused,  the  attachment  shall  cease. 

Where  a  decree  for  the  specific  performance  of 
a  contract  or  for  an  injunction  has  not  been  obeyed, 
the  Court  may,  in  lieu  of  or  in  addition  to  all  or 
any  of  the  processes  aforesaid,  direct  that  the  act 
required  to  be  done  may  be  done  so  far  as  practi- 
cable by  the  decree-holder  or  some  other  person 
.  ,.  ,  appointed  by  the  Court  at  the  cost  of  the  judgment- 
•  debtor,  and,  upon  the  act  being  done,  tbe  expenses 

incurred  may  be  ascertained  in  such  manner  as 
tbe  Court  may  direct,  and  may  be  recovered  as  if 
they  were  included  in  tbe  decree. 

Illustration. 

A,  a  person  of  little  substance,  erects  a  building  which  renders  uninhabit- 
able a  family  mansion  belonging  to  B.  A,  in  spite  of  his  detention  in  prison 
and  the  attachment  of  his  property,  declines  to  obey  a  decree  obtained 
against  him  by  B,  and  directing  him  to  remove  the  building.  The  Court  is 
of  opinion  that  no  sum  realizable  by  the  sale  of  A's  property  would  adequate- 
ly compensate  B  for  the  depreciation  in  the  value  of  his  mansion.  B  may 
apply  to  the  Court  to  remove  the  building  and  rnay  recover  the  cost  of  such 
removal  from  A  in  the  execution  proceedings. 

M.  (1)  Wher«  a  decree  is  for  the  execution  of  a  document 
or  for  the  endorsement  of  a  negotiable  instrurnent  and  the 
judgment-debtor  neglects  or  refuses  to  obey  the  decree,  the 
decree-bolder  may  prepare  a  draft  of  the  document  or  endorse- 
ment in  accordance  with  the  terms  of  the  decree  and  deliver  the 
same  to  the  Court. 


(5) 


[ling.  R.S.C. 
Or.  42,  r.  SO]. 


Decree  for 
execution  of 
docnmentjor 
endorsement 
of  negotiable 
instrument 
(C.  P.  C,  s. 
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;  (2)  The  iOomi  skall  thereupon  cause  tfa.e  draft  to  be  served 
on  the  judgment-debtor,  together  with  a  notice  requiring  his 
objections  (if  any)  to  be  made  within  such  time  as  the  court  fixes 
in  this  behalf. 

,  (3)  Where  the  judgment-debtor  objects  to  the  draft,  his 
objections  shall  be  stated  in  writing  within  such  time,  and 
the  Court  shall  make  such  order  approving  or  altering  the  draft, 
as  it  thinks  fit. 

(4)  The  aeci'ee-holder  shall  deliver  to  the  Court  a  copy 
of  the  draft  with  such  alterations  (if  any)  as  the  Court  may 
have  directed  by  the  law  for  the  time  being  in  force  ;  and  the 
Judge  or  such  officer  as  may  be  appointed  in  this  behalf  shall 
execute  the  document  so  delivered. 
(C.  p.  c,  s.  (5)     The  execution  of  a  document  or  the  endorsement  of   a 

262).  negotiable   instrument   under  this  rule  may  be  in  the  following 

form,  namely  :  — "  C.  D.,  Judge  of  the  Court  of  (or  as  the  case 
may  be),  for  A.  B.,  in  a  suit  by  E.  F.  against  A.  B,,"  and  shall 
have  the  same  effect  as  the  execution  of  the  document  or  the 
endorsement  of  the  negotiable  instrument  by  the  party  ordered 
to  execute  or  endorse  the  same. 

(6)  The  Court  or  such  officer  as  it  may  appoint  in  this 
behalf,  shall  cause  the  document  to  be  registered,  if  its  regis- 
tration is  required  by  the  law  for  the  time  being  in  force  or  the 
decree-holder  desires  to  have  it  registered,  and  may  make  such 
order  as  it  thinks  fit  as  to  the  payment  of  the  expenses  of  the 
registration. 

Decree  for  35.     (1)  Where  a  decree  is  for  the  delivery  of   any  iramov- 

immoveable  able  property,  possession  thereof  shall  be  delivered  to  the  party 
(C°p''c''s  ^^  whom  it  has  been  adjudged,  or  to  such  person  as  he  may 
263).      '  '      appoint  to  receive    delivery  on   his  behalf,  and,  if  necessary,  by 

removing  any  person  bound  by  the  decree  who  refuses  to  vacate 

the  property. 

(2)  Where  a  decree  is  for  the  joint  possession  of  immov- 
able property,  such  possession  shall  be  delivered  by  affixing  a 
copy  of  the  warrant  in  some  conspicuous  place  on  the  property, 
and  proclaiming  by  beat  of  drum,  or  other  customary  mode,  at 
some  convenient  place,  the  substance  of  the  decree. 

^3)     Where  possession  of  any  building  or  enclosure  is  to  be 

delivered   and  the   person   in   possession,  being   bound  by   the 

decree,   does  not   afford   free   access,    the  Court,   through   its 

officers,  may,  after  giving   reasonable   warning  and    facility  to 

i,  ,  any  woman  not  appearing  in  public  according  to  the  customs  of 

the  country  to   withdraw,  remove  or   open  any   lock  or  bolt  or 

■'^rj  'ci  .^     break  open  any  door  or  do  any  other  act  necessary  for  putting 

./:  ,-    the  decree-holder  in  possession.  .       i 
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36.  Where  a  decree  is  for  the  delivery  of  any  immoveable 
property  in  the  occupancy  of  a  tenant  or  other  person  entitled 
to  occupy  the  same  and  not  bound  by  the  decree  to  relinquish 
such  occupancy,  the  Court  shall  order  delivery  to  be  made  by 
affixing  a  copy  of  the  warrant  in  some  conspicuous  place  on  the 
property,  and  proclairning  to  the  occupant  by  beat  of  drum  or 
other  customary  mode,  at  some  convenient  "place,  the  substance 
of  the  decree  in  regard  to  thc'  property.  /  i  . . 


Decree  for 
delivery  of 
immovable, 
p  roperty 
when  in 
occupancy 
of  tenant. 
(C.  P.  C. 
264), 


s. 


APPENDIX  G. 

INDIAN  LIMITATION  ACT. 
Act  No.  IX  of  1908. 

10.  Notwithstanding  anything  hereinbefore  contained, 
no  suit  against  a  person  in  whom .  property  has  become  vested 
in  trust  for  any  specific  purpose,  or  against  his  legal  represent- 
atives or  assigns  (not  being  assigns  for  valuable  consideration), 
for  the  purpose  of  following  in  his  or  their-hands  such  property 
or  the  proceeds  thereof,  or  for  an  account  of  such  property  or 
proceeds,  shall  be  barred  by  any  length  of  time. 

Schedule  I. 


Description  of  suits. 


3.  —Under  the  Specific  Relief  Act, 
1877,  section  9,  to  recover 
possession  of  immoveable 
property. 

41. — To  restrain  wa  ste 

42.— For  compensation  (or  injury 
caused  by  an  injunction 
■wrongfully  obtained. 

48.  —For  specific  moveable  property 
lost,  or  acquired  by  theft,  or 
dishonest  misappropriation 
or  conversion  or  for  compen- 
sation for  wrongfully  taking 
or  detaining  the  same. 

49. —For  other  specific  moveable 
property,  or  for  compensation 
for  wrongfully  taking  or  in- 
juring or  wrongfully  detain- 
ing the  same. 

91. — To  cancel  or  set  aside  an  in- 
strument not  otherwise  pro- 
vided for. 


Period  of 
limitation. 


Six  months 


Three  years  . 


Do. 


Do. 


Do. 


Do. 


Time  from  which 
period  begins  to  run. 


When    the     dispos.ses- 
sion  occurs. 


When  the  waste  liegins. 

When    the    injunction 
ceases. 


When  the  person 
having  the  right  to 
the  possession  of  the 
property  first  learns 
in  whose  possession 
it  is. 

When  the  property  is 
wrongfully  taken  or 
injured,  or  when  the 
detainer's  possession 
becomes  unlawful. 

When  the  facts  entitl- 
ing the  plaintiff  to 
have  the  instrument 
cancelled  or  set  aside 
become  known  to 
him. 
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Description  of  suits. 

Period  of 
limitation. 

Time  from  which 
period  begins  to  run. 

92.- 

-To  declare  the  forgery  of  an 

Three  years  ... 

When     the     issue    or 

instrument  issued  or  regis- 

registration becomes 

tered. 

known  to  the  plaint- 
iff. 
The  date   of    the    at- 

93.- 

-To  declare  the  forgery  of  an 

Do. 

instrument  attempted  to  be 

tempt. 

enforced  against  the  plaintiff. 

95.- 

—To  set  aside  a  decree  obtained 

Do. 

When    the    fraud  be- 

by fraud  or  for    other  relief 

comes  known  to  the 

on  the  ground  of  fraud. 

party  wronged. 

96.- 

—For  relief    on  the  ground  of 

Do. 

When  the  mistake  be- 

mistake. 

comes  known  to  the 
plaintiff. 

113.- 

-For  specific  performance  of  a 

Do. 

The  date  fixed  for  the 

contract. 

performance,  or,  if 
no  such  date  is  fixed, 
when  the  plaintiff 
has  notice  that  per- 
formance is  refused. 

114.- 

—For  the  rescission  of  a  con- 

Do. 

When  the  facts  entitl- 

tract. 

ing  the  plaintiff  to 
have  the  contract 
rescinded  first  be- 
come known  to  him. 

118. 

—To  obtain  a  declaration  that 

Six  years 

When      the       alleged 

an    alleged    adoption  is  in- 

adoption      becomes 

valid,    or     never,    in    fact, 

known  to  the  plaint- 

took place. 

iff. 

119.- 

—To  obtain   a  declaration  that 

Do. 

When  the  rights  of  the 

an  adoption  is  valid. 

adopted  son  as  such 
are  interfered  with. 

120.- 

—Suit    for  which  no  period  of 

Do. 

When  the  right  to  sue 

limitation   is  provided  else- 

accrues. 

where  in  this  schedule. 

125.- 

-Suit  during  the  life  of  a  Hindu 

Twelve  years... 

The  date  of  the  aliena- 

or Mahomedan  female  by  a 

tion. 

Hindu     or  Mahomedan  who, 

if    the  female    died   at  the 

date  of  instituting    the  suit. 

would     be    entitled    to  the 

possession  of  land,  to  have 

an  alienation  of    such    land 

made  by    the  female  decla- 

red to  be  void,  except  for  her 

life  or  until  her  re-marriage. 

128.- 

—By  a  Hindu  governed  by   the 

Do. 

When      the      alienee 

law  of  the  Mitakshara  to  set 

takes   possession  of 

aside  his  father's  alienation 

the  property. 

of  ancestral  property. 

25 
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Description  of  suits. 


129.— By  a  Hindu  tor  a  declaration 
of  Ills  right  to  maintenance. 

133. — To  recover  moveable  property 
conveyed  or  bequeathed  in 
trust,  deposited  or  pawned, 
and  afterwards  bought  from 
the  trustee,  depositary  or 
pawnee  for  a  valuable  consi- 
deration. 

134.— To  recover  possession  of 
immoveable  property  con- 
veyed or  bequeathed  in  trust 
or  mortgaged  and  after- 
wards transferred  by  the 
trustee  or  mortgagee  for  a, 
valuable  consideration. 

141.— Like  suit  by  a  Hindu  or  Maho- 
medan  entitled  to  the 
possession  of  immoveable 
property  on  the  death  of 
a  Hindu  or  Mahomedan 
female. 

142.— For  possession  of  immoveable 
property,  when  the  plaintiff, 
while  in  possession  of  the 
property,  has  been  dispos- 
sessed or  has  discontinued 
the  possession. 

144.  — For  possession  of  immoveable 
property  or  any  interest 
therein,  not  hereby  other- 
wise specially  provided  for. 


Period  of 
limitation. 


Time  from  which 
period  begins  to  run. 


When     the     right     is 
denied. 

The  date  of  the  pur- 
chase. 


The  date  of  the  trans- 
fer. 


When  the  female  dies. 


The  date  of  the  dis- 
possession or  discon- 
tinuance. 


When  the  possession  of 
the  defendant  be- 
comes adverse  to  the 
plaintiff. 
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INDIAN  EEGISTRATION  ACT. 

Act  No.  XVI  of  1908. 

[Vide  Specific  Belief  Act,  s.  4  (c),  supra,  26.] 

17.  (1^  The  following  documents  shall  be  registered  if  the 
property  to  which  they  relate  is  situate  in  a  district  in  which, 
and  if  they  have  been  executed  on  or  after  the  date  on  which, 
Act  No.  XVI  of  1864,  or  the  Indian  Registration  Act,  No.  XX 
of  1866,  or  the  Indian  Registration  Act,  No.  VII  of  1871,  or  the 
Indian  Registration  Act,  No.  Ill  of  1877,  or  this  Act  came  or 
comes  into  force,  namely  : — 

(o)  instruments  of  gift  of  immoveable  property  ; 

(b)  other  non-testamentary  instruments  which  purport   or 

operate  to  create,  declare,  assign,  limit  or  extinguish, 
whether  in  present  or  in  future,  any  right,  title  or 
interest,  whether  vested  or  contingent,  of  the  value  of 
one  hundred  rupees  and  upwards,  to  or  in  immove- 
able property ; 

(c)  non-testamentary  instruments  which   acknowledge  the 

receipt  or  payment  of  any  consideration  on  account  of 
the  creation,  declaration^  assignment,  limitation  or 
extinction  of  any  such  right,  title  or  interest ;  and 

(d)  leases  of  immoveable  property  from  year  to  year,  or 

for  any  term  exceeding  one  year,  or  reserving  a  yearly 
rent : 

Provided  that  the  Local  Government  may,  by  order  pub- 
lished in  the  local  official  Gazette,  exempt  from  the  operation 
of  this  sub-section  any  leases  executed  in  any  district,  or  part 
of  district,  the  terms  granted  by  which  do  not  exceed  five  years 
and  the  annual  rents  reserved  by  which  do  not  exceed  fifty 
rupees. 

(2)  Nothing  in  clauses  (6)  and  (c)  of  sub-section  (1) 
applies  to — 

(i)  any  c6mposition-deed  ;  or 

(ii)  any  instrument  relating  to  shares  in  a  Joint  Stock 
-    '  Company,  consisting  in  whole  or  in  part  of  immoveable 

property  ;  or 


Docutnents 
of  which 
registration 
is  compul- 
sory. 
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(iii)  any  debenture  issued  by  any  such  company  and 
not  creating,  declaring,  assigning,  limiting  or 
extinguishing  any  right,  title  or  interest,  to  or  in 
immoveable  property,  except  in  so  far  as  it  entitles 
the  holder  to  the  security  afforded  by  a  registered 
instrument,  whereby  the  company  has  mortgaged, 
conveyed  or  otherwise  transferred  the  whole  or  part  of 
its  immoveable  property  or  any  interest  therein  to 
trustees  upon  trust  for  the  benefit  of  the  holders  of 
such  debentures ;  or 

(iv)  any  endorsement  upon  or  transfer  of  any  debenture 
issued  by  any  such  company  ;  or 

(v)  any  document  not  itself  creating,  declaring,  assigning, 
limiting  or  extinguishing  any  right,  title  or  interest  of 
the  value   of  one  hundred  rupees  and  upwards  to  or 
in  immoveable  property,  but  merely  creating  a  right 
to  obtain  another  document  which  will,  when  executed, 
create,  declare,  assign,  limit  or  extinguish  any  such 
right,  title  or  interest ;  or     • 
(vi)  any  decree  or  order  of  a  Court  and  any  award ;  or 
(vii)  any  grant  of  immoveable  property  by  Government ;  or 
(viii)  any  instrument  of  partition  made  by  a  Revenue  officer  ;  or 
(ix)  any  order   granting  a  loan  or  instrument  of  collateral 
security  granted  under  the  Land  Improvement  Act, 
No.  XXVI  of  1871,  or  the  Laxid   Improvement  Loans 
Act,  No.  XIX  of  1883  ;  or 

(x)  any  order  granting  a  loan  under  the  Agriculturists 
Loans  Act,  No.  XII  of  1884,  or  instrument  for  securing 
the  repayment  of  a  loan  made  under  that  Act ;  or 

(xi)  any   endorsement    on  a  mortgage-deed  acknowledging 
'    the  payment  of  the  whole  or  any  partof  the  mortgage- 
money,  and  any  other  receipt  for  payment  of  money 
due  under  a  mortgage,  when   the   receipt   does   not 
purport  to  extinguish  the  mortgage  ;  or 

(xii)  any  certificate  of  sale  granted,  to  the  purchaser  of 
any  property  sold  by  public  auction  by  a  Civil  or 
Revenue  officer. 

(3)     Authorities  to  adopt  a  son,  executed  after  the  first  day  of 
January,   1872,  and   not  conferred   by   a,, will,    shall   also   be 
Effector        registered, 
non-regis-  49.     No  document  required  .by  section  17  to  be  registered 

tration  of       f,V,a11_. 

documents     "^'^'■^ 

required  to  (a)  affect  any  immoveable  property  comprised  therein  ;  or 

tered.  (6)  confer  any  power  to  adopt  ;•  or 
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(c)  be  received  as  evidence  of  any  transaction  affecting 
such  property  or  conferring  such  power,  unless  it  has 
been  registered. 

50.  (1)  Every  document  of  the  kind  mentioned  in  clauses 
(a),  (b),  (c)  and  (d)  of  section  17,  sub-section  (1),  and  clauses 
(a)  and  (b)  of  section  18,  shall,  if  duly  registered,  take  effect- 
as  regards  the  property  comprised  therein,  against  every 
unregistered  document  relating  to  the  same  property,  and  not 
being  a  decree  or  order,  whether  such  unregistered  document 
be  of  the  same  nature  as  the  registered  document  or  not. 

(2)  Nothing  in  sub-section  (1)  applies  to  leases  exempt 
under  the  proviso  to  sub-section  (1)  of  section  17,  or  to  any 
document  mentioned  in  sub-section  (2)  of  the  .  same  section, 
01-  to  any  registered  document  which  had  not  priority  under 
the  law  in  force  at  the  commencement  of  this  Act, 

Explanation — In  case  where  Act  No.  XVI  of  1864  or  the 
Indian  Registration  Act,  No.  XX  of  1866,  was  in  force  in  the 
place  and  at  the  time  in  and  at  which  such  unregistered  docu- 
ment was  executed,  "  unregistered  "  means  not  registered  ac- 
cording to  such  Act,  and,  where  the  document  is  executed  after 
the  first  day  of  July,  1871,  not  registered  under  the  Indian  Re- 
gistration Act,  No.  VIII  of  1871,  or  the  Indian  Registration 
Act,  No  III  of  1877,  or  this  Act. 


Certain 
registered 
documents 
relating  to 
land,  to 
take  effect 
against 
unregis- 
tered 
documents. 
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THE  COURT  FEES  ACT. 

Act  No.  VII  of  1870. 

Computa-  7.     The  amount  of  fee  payable  under  this  Act  in  the  suits 

tion  of  fees    Qg^j^.  hereinafter  mentioned  shall  be  computed  as  follows  : — 

payable      in  '^ 

certain  . 

suits.  IV.     In  suits — 

For     move-  (^j  for  moveable  property  where  the  subject-matter  has 

ty  af  no*''^"^  no  market-value,  as,  for  instance,  in  the  case  of  docu- 

market  -  va-  ments  relating  to  title, 

lue. 

fatory''^  de-  ^'')  *o  obtain  a  declaratory  decree  or  order,  where  conse- 

cree  and  quential  relief  is  prayed, 

consequen- 

toial  relief.  (^-j  ^q  obtain  an  inj  unction — 

junction.  according  to  the  amount  at  which  the  relief  sought 

is  valued  in  the  plaint  or  memorandum  of  appeal. 

Eor  specific  ^^   ^^^   ^"^^   suits   the   plaintiff   shall  state  the  amount  at 

perform-         which  he  values  the  relief  sought. 


ance. 


X.     In  suits  for  specific  performance — 

(a)  of  a  contract  of  sale — according  to  the  amount  of  the 
consideration  ; 

(6)  of  a  contract  of  mortgage—  according  to  the  amount 
agreed  to  be  secured ; 

(c)  of  a  contract  of  lease — according  to  the  aggregate 
amount  of  the  fine  or  premium  (if  any)  and  of  the 
rent  agreed  to  be  paid  during  the  first  year  of  the 
term  ; 

{d)  of  an  award — according  to  the  amount  or  value  of  the 
property  in  dispute. 
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Number. 

Proper  Fee. 

2.    Plaint    in     a     suit    for 
possession  under    "  the    Spe- 
cific Relief  Act,  1877,  s.  9." 

A  fee  of  one-half  the 
amount  prescribed  in 
the  foregoing  scale. 

[N.B.— A  table  show- 
ing the  proper  ad  valo- 
rem fee  is  annexed  to 
Schedule  I,  Court  Fees 
Act]. 

SCHEDULE  n. 
Fixed  Fees. 


Number. 

Proper  Fee. 

17.    Plaint  or   memorandum 

^ 

of  appeal  in  each  of  the  follow- 

ing suits  : — 

iii.    To  obtain  a  declara- 

tory decree  where 

no     consequential 

relief  is  prayed: 

iv.    To     set     aside     an 

award : 

V.    To  set  aside  an  adop- 

1 

tion  :   ' 

r 

Ten  rupees. 

vi.    Every     other      suit 

where    it    is    not 

possible    to    esti- 

mate at  a   money 

value  the  subject- 

matter,  and  which 

is    not    otherwise 

provided    for     by 

this  Act. 

J 
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,..    534 

...    534 

24,  430 

...    486 
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...    480 

...    261 

...    137 
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... 

31 

1881,  V  of, 

s.    4 
90 
92 

..• 

...        400 
...       400 
...       330 

XII  of, 

s.  148 

... 

...       117 

XVIIIof,(O.P.)s.  83 

... 

>.. 

...       128 

XXII  of. 

•  *■ 

...       137 

XXVI  of. 

ss,  87-9 

...       262 

1882,  II  of, 

eh.  Ill-iv 

-  ss.  1-2 
s.3 

... 

...   83,21 
208 

43 
...84,208,257,30,33 

23,  ill. 

(s)  ■'.'■ 

... 

85 

31 

39 

'' 

ss.  46-54 
s.  59 
82 

... 

136 

31 

...  157,31 

83 

?.l 

84 

413 

88 

... 

... 

33 

91 

...       255,258,33,90 

96,,prov.     ... 

33 

IV  of, 

oh.  IV 
ss.  1-2 
s.3 

... 

.„  34, 108 

30 

452,  104 

257,  33,  83,  90 

4 

* 

33 

6,  cl. 

(a)  ;■.; 

^h)   ... 

...125,54 
106 

35 

471 

40 

... 

... 

393 

43 

>.. 

... 

...    3.3,53 

49 

285 

51 

425 

53 

... 

...     229,  33,  J06,  in 

54 

255, 280, 281,  282,  47 

55 

197,  226,  229,  280,  421 

snb-s.  (5), 

cl.  (b)" 

...    46,56 

(c) 

...  46,  281 

(6). 

{a) 

281 
...425,57 

59 

255 

66 

... 

637,638 

76 

... 

638 

78 

... 

33 

81 

... 

23 

83 

>>> 

44 

86 

30 

88 

30 

92 

30 

107 

... 

255,  425 

108,  cl. 

(e)   .■.'.■ 

276 

118 

25S 

123 

•  .. 

255 

sch. 

452 

V    of. 

s.  15 
ss  33-5 

... 

162 
643 

VI  of, 

s.    3 
6 

58 
S.226 

,.. 

66 
543 
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66 
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1882,  X  of,              s.  138                ...  ...  ...  508,  1S4,1S5 

XIV  of,                               ...  ...  ...  469, 4, 29 

ch.  XX    ...  ...  ...  ...        545 

ch.  XXXVII  ...  ...  104, 145,  382,  480 

pt.V       ...  ...  ...  ...         104 

s.    12               ...  ...  ...  ...        612 

13                ...  ...  ...  408,427,58 

expln.  2  ...  ...  ...        429 

15  ...  ...  ...  ."        396 

16  ...  ...  ...  172,  173, 546 


prov. 


3!)5 


16A  ...  ...  ...  ."        546 

s.  17,  cl.  (a)  ...  ...  ...  ".  395 

(b)  ...  ...  ...  ...  395 

(c)  ...  ...  ...  ...  395 

expln.  3  ...  ...  ...  395 

s.  26  ...  ...  ...  ...        397 

32  ...  ...  ...  ...        413 

43  ...  ...  ...       430,532,58,97 

50  ...  ...  ...  ...        414 

cl.  (d)  ...  ...  ...  ...  507 

53  ...  ...  ...  414,531 

54  ...  ...  ...  ...  669 

108  ...  ...  ...  ...          67 

110  ...  ...  ...  ...  429 

111  ...  ...  ...  ...  429 

ss.  114-6  ...  ...  ...  ...        429 

s   115  ...  ...  ...  ...          67 

s.  208  ...  ...  ...  ...          74 

244  ...  ...  ...  ...  527, 45 

257A  ...  ...  ...  ...        138 

259  ...  ...  ...  ...  74,  188 

260  ...  ...  ...         74, 432,  188-9 

261  ...  ...  ...  ...  189 

262  ,..  ...  ...  ...  58,  190 

263  ...  ...  ...  41, 44,  SO,  33 

264  ...  ...  ...  41, 44, 30, 33 

272  ...  ...  ...  ...        561 

274  ...  ...  ...  ...        514 

278  ...  ...  ...  527, 594 

283  ...  ...  ...   527,  593, 595,  117 

311  ...                ...  ...  ...  570 

318  ...  ...  ...  ...    41,33 

319  ...                ...  ...  41,517,33 

326  ...                ...  ...  ...  59 

331  ...                ...  ...  ...  37 

332  ...                ...  ...  ...  36 

351                ...                ...  ...  ...  559 

375  ...                ...  ...  ...  137 

392                ...                ...  ...  ...  60 

4.H7                ...                ...  ...  ...  70 

492  ...  ...  138,690,591,600  642 

493  ...                ...  ...  690, 600, 669 

494  ...                ...  ...  590,601 

495  ...                ...  ...  ...  590 

496  ...                ...  ...  590,601 

497  ...                ...  ...  690,  601 

499               ...                ...  ...  ...  545 

503               ...                ...  ...  ...546,547 

cl.  (b)  ...                ...  ...  ...  567 

(c)  ...                ...  ...  ...  667 
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626 
545 
578 
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sch.  IV,  no.  99 
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no.    Ill 
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168 
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1885,  VIII  of,  s.  29 

s,  76 

1886,  XXII  of,  s.  108  (4)  ... 

1887,  IV  of,  s.  170 
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XII  of,  s.  12 
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XVI  of,  s.  77  (3) 
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145 

98 

104,  145,  382,  98 

594,  600 
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595 
596 
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•   .  .    37 

464,  104 
669 
74,  669 
414 
414 
429 


545 
573 
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148 
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18 
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III  of  (U.  P.),  s.  40 

HI 

IV  of  (Bombay),  s.  86 
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.a. 

468 

151 

468 

sch.  I,  or.  1,  r.  1 

,  •■• 

...            ... 

397 

8  (2) 

413 

10(2) 

... 

413 

2,  r.  2 

... 

36,  > 

58,  90,  97, 1?.9 

6,  r.  17 

... 

531 

7, 

'.. 

414 

r.  1  (e) 

... 

>■■ 

507 

8 

... 

... 

414 

7 

... 

416 

10 

... 

396 

9,  r.  13 

•>•            ... 

37 

20,  r.  9 

... 

30 

10, 

•■•            *•• 

38 

r.  13 

31 

21,  r.  31 

...  38,  188 

32 

'669, 40, 

64,  16?.,  188-9 

(2) 

... 

432,  188-9 

or.21,  r.  I  (5) 

43'2 

34 

...             ... 

98,  189-90 

35 

...    33,190 

(1) 

•  •• 

30 

36 

30,  33, 191 

42-54 

... 

...             .  . 

545 

54 

•  ■• 

514 

58 

...             ... 

...  527,  594 

58(2) 

594 

63 

...        527, 594, 

117, 

,  ISS,  m,  128 

95 

...  33,  35 

96 

517,  33,  35 

22,  r.  11 

595 

31,  r.  1 

38 

39, 

590,  145,  176-7 

r.   1 

"30, 

.590 

,  591,  600,  144 

2 

590, 

,  600,  669,  144 

3 

601 

4 

...  601, 145 

40, 

...  545,  583,  136,  177-8 

r.  1 

546,  550,  558,  567 

,583 

1,  134, 135,  136 

(1): 
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43,  r.  1  (r) 
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58,37,  192 
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192 

...    40,  192 
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534,  123,  193 
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261,  46, 194 

669 

...    26,110 

36,  m-6 
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Acts,  English— See  Statutes. 

Adams,  Brooks,  on  law 

ADEQUACY— See  Consideration,  Damages. 

Administration 

of  estate  of  dead  person    ... 

trust  estate     ... 
suit  for,  decree  in 

Adoption, 

agreement  for 

anumati-patra 

declaration  regarding 

suits  regarding,  limitation  for 

to  set  aside 

See  Hindu  Law,  Status. 
Advantage, 
undue 

See  Unfair  Advantage. 
Advertisement, 
puffing 

Advice, 

Independent  or  legal 


26,  196-7 
197 


33 


30, 

,496 

31 

608 

64 
111 

501, 

118, 

.120 
534 
129 

303,  318,  819,  820,  334,  93 

606ii 
...  216,  320 
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Adviser, 

legal,  medical  OF  spiritinal      ...               ...  ...  19,  S3 

Affirmanob 

of  contract             ...               ...               ...  ...  460,471,475 

Affirmative  contracts                ...             ...  22,120,162,168 

and  negative  agreements       ...               ...  ...  662,  W8-70 

covenants                ...                ...                ...  ...  .89S,'656 

Agent,                        ...             ...             ...  ...  165,  J75 

commission  received  by         ...               ...  ...  20 

contract,  when  may  sue  on     ...                ...  ...  400,  80 

See  Prinoipal  and  Agent,  Suit. 
Agreement, 

ambiguous               ...                ...               ...  ...  370 

complete  prior,  necessary  for  rectification  ...  436,  438,  JO  J 

creating  valid  rights  in  per.sowam           ...  ...  168 

defined                     ...                ...               ...  ...  8,  12,  773 

denial  of  f^o^j^^ation  of  |  g^^  ^^^^^  j^^^^^  Defences. 

divisible                 ...                ...               ...  ...  174,243,356-7 

division  of  water  in  running  stream      ...  ...  114 

elements  of,  constituent        ...               ...  ...  10 

enforcement  and  setting  aside  of,  difference  between  230,  294,  334, 

341, 480 

for  personal  service.  See  under  Personal.         .    ...  161, 161-2,  348 

forbidden,  but  not  void  or  vice  versu       ...  ...  138 

honorary,  See  Honorary.       ...               ...  ...  856,53 

illegal     ...               ...                ...               ...      .  136-8,203,206 

partly               ...                ...               ...  ...  204,356,705 

immoral                   ..,                ...                ...  ...  139 

,     impossible               ...               ...                ...  275, 356,  463,  ;05 

inprcBsenti              ...               ...               ...  ...  365 

invalid                     ...               ...                ...  ...  199 

legal,  partly           ...               ...                ...  ...  204,356,705 

limitation,  extending  or  shortening       ...  ...  148-4 

negative                  ...                ...                ...  ...  120,  768-70 

not  enforced  specifically  when  not  contract  ...  77 

not  to  appeal         ...               ...               ...  ...  120,144 

sue               ...                ...                ...  ...  120,  143 

obligation,  imperfect,  of         ...                ...  ...  77 

other  than  contract                 ...                ...  ...  76-7 

parol      ...                ...                ...               ...  ...  374 

purporting  to  oust  jurisdiction  of  Court  ...  143 

requisites  necessary  for  specific  performance        ...  184, 288 

settlement  of  family  dispute  ...               ...  ...  100-1 

See  Family  Arrangement. 

substituting  '  domestic  forum  '  for  ordinary  tribunal  145 

surrender  of  tenancy               ...                ...  ...  9.9 

to  adopt                   ...                ...                ...  ...  64 

arbitrate          ...               ...      •        ...  ...  146-6, 147 

assign,  give  or  renew  lease.  See  Lease.  ...  98 

assign  or  sell  patent,  See  Patent.    ...  ...  123 

let  or  sell  realty               ...                ...  ...  ...      98 

mortgage  for  money  advanced          ...  ...  ...      99 

sell                    ...               ...                ...  ...  ...      44 

ordinary  chattel               ...                ...  ...  ...     156 

transfer  right  of  heir-apparent       ...  ...  ...  125-6 

unilateral,  to  convey  property         ...  ...  284,352 

unlawful          ...                ...               ...  ...  144,  145 

void  ...24,  133,  136.  138,  140,  144,  150,  198,  199,  205,  210, 

275,328,461,465,25,93,  705,  773,773 

voidable           ...               ...               ...  28, 199, 211, 465,  26 
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Agreement— contd. 

voluQtapy...               ...               ...  ...  ...  ■■■     210-1 

wager           ...            ...                ...  ...  ...  •..        152 

want  of  consideration,  See  Consideration  ...  ...     210-1 

written,  for  speciflo  performance  and  against  compensation     ...    11,74 

See  Contract. 
Alien— See  Enemy. 

Aliud  est  cblarb  aliud  taobrb— See  Maxims  of  Law. 

AMBIGOITY             ...                ...                ...  192,196,238,246,327,845,370,445 

and  fraud         ...               ...                ...  ...  ...  ...        870 

in  agreement— See  Agreement. 

in  decree—  See  Decree. 

interpretation  by  plaintiff                ...  ...  ...  ...        870 

latent  and  patent             ...               ...  ...  ...  ...        197 

Ames, 

J.  B,,  on  benefit  and  burden  of  restrictive  covenants        ...  ...        390 

specific  performance  as  ancient  liead  of  equity      ...  ...  19 

S.,  on  rectification  for  unilateral  mistake  ...  ...        440 

Ancient  Lights    ...              ...              ...  ...  ...  ...     643« 

Animus, 

degrees  of,  tliree              ...                ...  ...  ...  ...       88-9 

domiiii              ...               ...               ...  ...  .-.  ...          89 

mental  element  of  possession           ...  ...  ...  ...          36 

Annuity,  agreement  relating  to            ...  ...  ...    295,319,322,68 

bequest  of        ...               ...                ...  ...  ...  ...          19 

covenant  for    ...               ...                ...  ...  ...  ...        100 

Appeal, 

agreement  not  to              ...               ...  ...  ....  ...120,144 

and  discretion.  See  Discretion,        ...  ...  ...  ...        188 

Court  of,  jurisdiction  of  ...               ...  ...  ...  ...        iSS 

decree  for  specific  moveable  property  ...  ...  ...          39 

possessory  decree             ...                ...  ...  ...  ...          37 

receiver            ...               ...               ...  ...  ...  ...     582-3 

second              ...                ...                ...  ...  ...  ...188,  .'i 96 

temporary  injunction        ...                ...  ...  ...  ...        601 

Apprehension,  See  Cloud,  Declaration.  ...  ...  ...        i36 

Arbitration, 

agreement  to  refer  to      ...                ...  ...  ...  ...  145,  68 

distinguislied  from  submission  ...  ...  ...  147n,  69 

bars  suit  wlien                   ...                 ...  ...  ...             146-7,68-70 

condition  precedent         ...                ...  ...  ...  147,  164 

refusal  to  perform             ...                ...  ...  ...  147,68-70 

stranger  to                        ...                ...  ...  ...  ...          gg 

submission  to  ...               ...                ...  ...  ...  ...168,298 

construction  of           ...               ...  ...  ...  ...          70 

witlidrawal  from               ...    ..          ...  ...  ...  ...  147, 70 

See  Award,  Public  Policy. 

Arbitrator, 

judge  ciiosen  by  parties  ...                ...  ...  ...  103,298 

misconduct  of  ...                ...                ...  ...  ...  ...      i04-5 

powers  of         ...                                 ...  ...  ...  ...      103.5 

unfairness  of   ...               ...               ...  ...  ..;  ...        298 

Arrangement,  See  Family  Arrangement. 

Art, 

works  of           ...                ...               ...  ...  ...  ...     78^88 

Articles,  See  Chattels. 
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Aspects 

of  specific  performance    ... 
Assent 

and  overt  acts... 
Assignee 

of  rights,  wlien  not  entitled  to  declaration 

See  PuKOHASEB,  Suit,  Transfeekb. 

Assignment 
of  contract 

Assiz 

writ  of,  two  liinds 
Association, 

articles  of,  not  rectified  ... 

Assumpsit, 

action  of  .  . 

Attachment,  See  Dispossession. 

Attorney,  See  Solicitor. 

Auctioneer, 

authority  of,  revocation  of 

sale  by,  under  mistalie     ... 

Auction  Sale, 

agreement  between  bidders 
pufQng  at 

Al'STIN,  J., 

on 'rights  arising  from  civil  delicts 

Author, 

contract  by... 
Award, 

cancellation  of 

consummation  of  contract 

direction  in     ... 

grounds  for  challenging  ... 

in  excess  of  authority 

judgment  of  judge  chosen  by  parties 

limitation,  See! Limitation. 

merger  of  claims  submitted 

proper  only  in  part 

specifically  enforced 
by  suit  in  India 

summary  process 

submission  not  specifically  enforceable 

ultra  vires 

unreasonable 
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189,  96 
12 

505-6 

8,  77,  79 

57 

101 

.  16,  I7n 


...  880,  9B 
330-1,  96 

...151,240 
210,  298,  73 

14n 

162 

480,  HI 

382,  431,  9S 

261 

104-5,  882,  98 

104 

382 

105 

356 

108,  382,  98 

104,  431,  70,  98,  1S8 

...     104-5 

382,98 

99 

298 
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Badni  transactions 

Bailment 

injury  to  or  deprivation  of  goods  bailed 
when  terminated 

Bailor  and  bailee, 
possession  of 

suit  by  either  against  wrong-doer  ... 
when  entitled  to  possession 


152 

69,38 

69 

458-9 

40n 

69-70 

38 
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Balance 

...   of  convenience 

hardship 

injury 

justice 

Bankbr 

and  customer 
duty  of 

Bankruptoy, 
assignee  in 
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performance  by  plaintiff  of  his  ...  ...               ...               ...        352 

promisor's  power  to  fulfil  ...  ...               ...                ...          17 

reciprocal         ...               ...  ...  ...                ...               ...        259 

Promisee, 

right  of,  to  damages  and  specific  relief  ...  ...               ...        185 

Promisor, 

bankruptcy  of  ... 

death  of,  before  performance 

default  of 

misadventure  of 

repudiation  by  joint 

Promissory  note,  see  Bill  op  Exchange. 

endorsement  of 

Promoter 

of  comjiany,  contract  by  ... 

fiduciary  position  of 
when  enjoined 

See  Company,  Corporation,  Director. 
'Proper  Rate'    ...  ...  ...  ...  ...  ...       292 

Property, 

declaration  regarding      ...  ...  ...  ...  ...        jgj 

encumbered,  sale  of          ...  ...  ...  ...  ...        128 

exoneration  of,  contract  for  ...  ...  ...  ...        114 

immoveable  and  moveable  ...  ...  ...  95,54,83,154 
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285 

398 

...   275n 

...   277 

106 

44 

207, 

402, 

65-6,  70,  93 

.,.  209,66 

646 
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incustodia  legis            ...               ...  ...  ...  515, 551, 130 

medio           ...               ...               ...  ...  ...  ...548,651 

posse            ...               ...              ..,  ...  ...  ...        121 

joint,  reoeivep  for             ...               ...  ...  ...  ...        552 

sale  of    ...                ...               ...  ...  ...  ...        365 

literary             ...                ...               ...  ...  ...  ...        646 

not  capable  of  enjoyment  >             ...  ...  ...  ...        310 

of  fluctuating  or  speculative  value  ...  ...  ...271,379 

vsrhicli  receiver  may  be  appointed  ...  ...  ...        550 

riglits  of,  and  injunction  ...                ...  ...  ...  630,  S7,  153 

specific,  contract  relating  to             ...  ...  ...  ...          94 

trust,  see  Trust. 

vexations  interruption  to  enjoyment  of  ...  ...  ...        597 

See  Chattels,  Estate. 

Proposal, 

defined             ...               ...               ...  ...  ...  ...           8 

memorandum  of                 ...                ...  ...  ...  ...        192 

revocation  of    ...               ...               ...  ...  ...  194ft,  195 

PKOSEC0T1ON, 

stifling  of         ...               ...               ...  ...  ...  .„        142 

Prospect, 

building  obstructing        ...                ...  ...  ...  ...      665rt 

Pbospbctcs,          ...               ...               ...  ...  ...  ...        233 

misrepresentation  in        ...                ...  ...  ...  ...        460 

Protection,  see  .Settlement. 

Public 

benefit               ...               ...                ...  ...  ...  ...        665 

fraud  upon        ...               ...               ...  ...  ...     244, 646, 79,  ;5S 

inconvenience  to               ...               ...  ...  ...  ..:        300 

interest,  and  specific  performance   ...  ...  ...  ...167,300 

offices                ...               ...                ...  ...  ...  ...        141 

safety                ...               ...               ...  ...  ...  ...        666 

i^UBLic  Duties, 

enforcement  of,  by  Presidency  High  Courts     ...  ...  536,737-42 

conditions  of                  ...  ...  ...  ...456,  J3S 

not  allowed  against  Crown  ...  ...  ...538,  MO 

procedure     ...                ...  ...  ...  537,  140-1 

See  Mandamus. 

Public  policy 

and  arbitration                  ...               ...  ...  ...  ...          68 

illegal  agreements     ...               ...  ...  ...  465,  466-7 

individual  freedom    ...               ...  ...  ...  ...      169»( 

classification  of  cases,  against         ...  ...  ...  ...        140 

toucliing  external  relations  of  State  ...  ...  ...        141 

freedom  of  individual  action  ...  ...  ...148,389 

internal  government   ...  ...  ...  ...      141-8 

legal  riglits  of  Individuals  ...  ...  147-8,  106 

described         ...                ...                ...  ...  ...  ...139,476 

doctrine  not  to  be  extended              ...  ...  ...  ...     153-4 

grounds  of        ...               ...        .       ...  ...  ...  ...        611 

regarding  affirmance  of  contract     ...  ...  ...  ...        471 

See  Trade. 

Puffing,  see  Advertisement,  Auction-sale. 

Purchase,  see  Sale,  Vandor  and  Purchaser. 

of  one's  own  property      ...               ...  ...  ...  ...    462-3 

onus  of  provingSoJia /ides                  ...  ...  ...  ...         90 
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Purchaser,  see  TitANSFRnKE,  Vrndke,  Vendor. 

bono  y/de  (or  value,  may  resist  recti  Bration  ...  ...  26,449,60 

rescission  ...  ...  299ii,  460.  /05 

specific  peformance  ...  ...  ..  408,  90 

rights  of              ...  ...  ...  875, 384, 424, 23 

pendente  lite                      ...               ...  ...  ...  ...        S70 

persoDiility  of                   ...                ...  ...  ...  ...        3S6 

silence  of,  see  Concealment.           ...  ...  ...  230, 334, 455 

under  settlement              ...                ...  ...  ...  ...        384 

Q 

Quia  Timet, 

bills  in  eqnity                   ...               ...  ...  ...  ...  29,  489 

and  bills  of  peace      ...               ...  ...  ...  ...489,777 

principle  of     ...               ...               ...  ...  26,  478,  545,  110,  134 

Quieting 

of  doubtful  title                ...               ._  —  ...  ...        620 

Quit, 

notice  to          ...          '     ...               ...  ...  ...  ...        511 

served  by  receiver              ...  ...  ...  ...564,570 

Quo  Warranto       ...               ...               ...  ...  ...  ...      539n 


Railway, 

trackage  and  operating  contracts   ...  ...  ...  ...111,419 

See  Contracts. 

Katifioation        ...               ...              ...  ...  ...  ...  471, 93 

Rli'AL 

contract  of  Rome             ...               ...  ...  ...  ...        252 

Realty 

and  personalty,  contracts  for  sale  of  ...  ...  ...          95 

contracts  for  sale  of         ,„               ...  ...  ...  ...          97 

savouring  of    ...                ...  ...  ...  ...        114 

Reasonable 

certainty          ...                ...                 ...  ...  ...  ...         289 

doubt               ...               ...                ...  ...  ...  ...    358-60 

interpretation                  ...                ...  ...  ...  ...        292 

misappiehension,  See  MISAPPREHENSION. 

vfliacis             ...                ...                 ...  ...  ...  ...      294n 

Receiver               ...               ...               ...  ...  ...  ...        459 

accountability  to  court    ...               ...  ...  ...  ...    676-7 

accounts  of      ...               ...               ...  ...  ...  ...        574 

aclinowledgment  by         ...                ...  ...  ...  ...        572 

and  corporation  sole,  analogy  between  ...  ...  ...      586)i 

tenants      ...                ...                ...  ...  ...  ...567,570 

application  by...               ...               ...  ...  ...  ...        £66 

for  appointment  of         ...  ...  ...  ...581, 583 

afBdavit  supporting       ...  ...  ...  ...        582 

by  defendant,,.               ...  ..,  ...  ...        584 

appointment  of,  after  decree            ...  ...  ...  ...      -583 

and  temporary  injunction  ...  ...  545, 647, 661 

by  decree                ...  ...  ...  579.  683 

does  not  suspend  limitation  ...  ...  ...        559 

effect  oJ                   ...  ...  ...  ...        135 

may  cliange  possession  but  not  affect  title  ...        559 

destroy  adverse  possession  of  trespasser  ...        659 

object  of                 ...  ...  ...  ...  29, 544 

order  of                   ...  ...  ...  ...        684 

collateral  attack  upon  ...  ...        585 

strictly  construed  ...  ...  ...        664 
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pending  suit 
when  made 
taljes  effect 
contract  by- 
costs,  charges  and  expenses  of 
court,  discretion  of 

danger  imminent,  right  clear  ... 
justice  or  convenience 
multiplicity  of  action 
jurisdiction  of 

over  after  discharge 
default,  wilful,  of 
defence  by 
defined 

delegation  by  ... 
discharge  of    ... 

disturbance  of,  contempt  of  court    ... 
duration  of  office 
duties  and  liabilities  of    ... 
impartiality  of 
improvements  and  repairs  by 
in  suit  for  dissolution  of  partnership 
ejectment 
partition 

rescission  of  contract 
speciflc  performance  of  contract 
lease  by 
lien  of 
limitation 
loans 

loss,  responsibility  for     ... 
mortgage  by     ;.. 
negligence  of,  gross 
officer  of  court... 

order  of  appointment,  see  appointment  above, 
payment  of_debt  by 
'  position  of 
possession  of,  subject  to  existing  liens  and  prior  charges 

taken  by 
powers  of,  defined  by  court 
practice  regarding  appointment  of,  under 

Act  XIV  of  1882 
proceedings  against,  by  stranger 
property  made  over  to 
in  foreign  country     ... 
infant's 
joint 

life-tenancy 
mortgaged 

partnership  concern  ... 
trust 
protection  by  Court 
provisional  remedy 
purchase  of  property  held  by 
removal  or  change  of 
remuneration  of 
retirement  pendente  lite  ... 
_  sale  by 

setting  aside  of 
security 
-substitute  for,  appointment  of  ...  ...  -    ,.. 


...545,  134 

583 

...561,585 

571 

...572.  ]3d 

546,  579,  734-5 

549 

...551,  135 

...      .550 

545-6,  (35 

577 

575 

566 

...  29,  544 

566 

578 

560,  562.  735 

578,  685,  587,  734 

573-7,  73a 

577 

...   571 

583 

557 

584,  735 

558 

557 

570 

...  572-3 

...572,  575 

571 

...  575-6 

571 

...57.1,  580 

...558,  559 

572 

...  ,=158-'.) 

561-2,  ;,35 

...  567-8 

568-70,  136 

581 

585 

550 

...  567-8 

556 

551 

551 

553 

552 

556 

573 

113 

575 

579-80,  736 

572 

...  586-7 

...571,  136 

57  In,  586 

....560,  573 

...'  -.587 
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suit  against      ...               ...  ...  ...  ...  562-4,  136 

leave  of  court, "ho  question  of  jurisdiction        ...  ...        562 

by               ...               ...  ...  ...  ...  564-6, 76,  136 

.surety  for,  discharge  of  ...    ^  ...  ...  ...  580n,  580 

trustee              ...               ...  ...  ...  ...  ...        575 

■who  may  be  appointed      ...  ...  ...  ...  ...560,584 

Collector   ...               ...  ...  ...  ...  ...        584 

party          ...                ...  ...  ...  ...  ...        584 

See  Partnership,  Probate,  Property,  Quit,  Surr,  Trust. 

Reciprocal 

promises           ...               ...  ...  ...  4 

Rbotipioation  see  Rescission. 

of  instruments ...               ...  ...  ...         25,325,428,436-8,5,100 

and  specific  performance  ...  ...  ...  ...        429 

by  way  of  defence       ...  ...  ...  ...  ...          84 

complete  valid  contract  ...  ...  ...  438,107,102 

documents  executed  and  executory '  ...  ...  ...    446-7 

essentials  for              ...  ...  ...  ...  ...438,702 

evidence    ...               ...  ...  ...  ..  437,443-6,103 

fraud          ...               ...  ...  ...  ...    436,442,443,702 

marriage  settlements  ,..  ...  ...  ...        446 

mistake      ...               ...  ...  ...  ...  434-5,  107-2 

mutual...                ...  ...  ...  ...  440, 443,  700 

of  law...               ...  ...  ...  ...  ...        439 

unilateral             ...'  ...  ...  .„  ...        441 

not  of  contracts          ...  ...  ...  ...  437, 440,  70/ 

when  refused              ...  ...  ...  ...  ...    447.8 

See  DiBCRBTioN  Fraud,  Instrument,  Mistake, 
Settlbmbnt,  Suit. 

RBDBDSALB,1Lord, 

on  equitable  jurisdiction  of  specific  performance  _  ...20,208 

mutuality  ...                ...  r..     .  ...  ...  ...         347  ' 

object  of  appointing  receiver  ...  ...  ...  ...          29 

Re-entry, 

by  grantor  or  vendor         ...  ...  ...  ...  ...         369 

right  of             ...               ...  ...  ...  ...  ...        459 

Reformation,  see  Rectification. 

Registers, 

revenue            ...                ...  ...  ...  ...  ...  33,724 

Registration 

and  notice        ...                ...  ...  ...  409,26 

compulsory      ...                ...  ...  ...  ...  ...  159,43 

conveyance      ...                ...  ...  ...  ...  ...        281 

effect  of             ...               ...  ...  ...  ...  ...          26 

of  document,  when  required  ...  ...  ...  ...     254-6 

name              ...                ...  ...  ...  ...  ...          33 

voluntary  settlement        ...  ...  ...  ...  ...        3S3 

want  of,  plaintiff  not  in  default  ...  ...  ...  ...          S6 

Regulations, 

1810,  XIX  of  (Bengal)       ...  ...  ...  ...  ...          27 

1817,  VII  of  (Madras)        ...  ...  ...  ...  ...          27 

Relief, 

adequate           ...               ...  ...  ...  ...  ...          43 

compensatory  ...               ...  ...  ..  ...  ...            2 

consequential,  see  Consequential. 

court  grants'all  in  its  power  ...  ...  ...  ...        622 

efiBcacious         ...               ...  ...  ...  ...  608,631,166 

equitable,  not  necessarily  consequential  ...  ...  ...512,516 
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farther,  see  Consbqubntial. 

in  plaint,  see  under  Suits. 

personal  bars  to                ...  ...  ...                ...                ...          79 

preventive       ...               ...  ...  ...               ...               ...  27,143 

suppressive      ...                ...  ...  ...                ...                ...          27 

See  Rblibfs. 
Rblibfs, 

alternative,  see  Snrr. 

inconsistent     ...                ...  ...  ...                ...                ...428,483 

RELiGions 

,  endowments,  see  Math,  Wakf.  ...  ...               ...               ...         2i 

feelings,  and  common  law  rights  ...  ...                ...               ...666,  J57 

Remainder,  see  Remainderman,  Reversion. 

contingent       ...               ...  ...  ...                ...                ...        498 

trust  to  preserve       ...  ...  ...                ...                ...504, 637 

declaration  regarding       ...  ...  ...               ...               ...498, 119 

defined              ...                ...  ...  ...               ...             401, 498, 78 

Ramainderman     ...               ...  ...  ...               ...               ...  78,119 

assignee  of,  suit  by           ...  ...  ...               ...                ...        522 

injunction  against  waste  ...  ...  ...                ...               ...        636 

when  may  be  sued  for  specific  performance     ...  ...  ...  411,97 

sue                     „  „  ...               ...             402,403,77 

Remedial 

liability             ...               ...  ...  ...               ...               ...        I9f, 

Rbmbdibs, 

Bentham's  classification  of  ...  ...               ...               ...          4ji 

two  legal          ...                ...  ...  ...                ...               ...        527 

Remedy, 

eftectual,  in  ordinary  courts  ...  ...               ...               ...535,537 

equitable  and  legal           ...  ...  ...               ...               ...        631 

legal  specific   ...                ...  ...  ...               ...                ...536,540 

preservative     ...               ...  ...  ...               ...                ..,          27 

Renewal, 

of  lease,  see  Lease.          ...  ...  ...          .     ...              ...          80 

Rent, 

agreement  for  enhancement  of  ...  ...               ...               ...          52 

arrears  of,  not  consequential  relief  ...  ...               ...615, 131 

See  Immoveable  Property,  Landlord,  Vendee. 

Repair, 

banks  of  river,  contract  to  ...  ...                ...                ...        130 

in  husbandry   ...                ...  ...  ...                ...               ...        165 

vendor's  duty  to                ...  ...  ...               ...                ...        422 

See  under  Contracts. 
Reparation, 

specific              ...                ...  ...  ...                ...          8, 22, 76,  160 

Replevin, 

action  of           ...                ...  ...  ...                ...                ...        6,7 

Reports, 

flying,  and  notice               ...  ...  ...                ...                ...          23 

Repose, 

statute  of          ...                ...  ...  ...                ...                494n,503 

See  Limitation. 

Representation    ...              ...  ...  ...              ...              190-1, 451 

ambiguous        ...                ...  ...  ...                ...               ...        238 

by  conduct       ...                ...  ...  ...                ...                ...     220-1, 

"doctrine  of  making  good...  ...  ...                ...         191n,  872,  456 ' 

in  same  transaction          ...  ...  ...                ...                ...        233 

intention          ...                ...  ...  ...                ...    190,191,218,244 
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known  to  be  false  or  not  belioved  to  be  true  ...  ...  ...     232-3 

materially  inducing  contract  ...  ...  ...        234-8,372,453 

means  of  discovering  truth  ..  ...  ...  ...     235-7 

non-fulfilment  of               ...  ...  ...  ...  ...     371-3 

not  false  to  contraetee's  knowledge  ...  ...  ...        239 

of  belief           ...                ...  ...  ...  ...  ...        219 

fact                ...                ...  ...  ...  ...  ...    218-20 

material  fact                   ...  ...  ...  ...  ...        231 

opinion          ...                ...  ...  ...  ...  ...219,220 

party  or  agent      ...  ...  ...  ...  ...  231  2 

untrue      ...      ...  ...  ...  ...  ...  218, 95 

vague  and  indefinite         ...  ...  ...  ...  ...        237 

See   CO.NOEALMBNT,   FRAUD,   MiSREPRBSBN'IATION,  SitBNCE. 

Represkntative 

in  interest,  see  under  Sdit.  ...  ...  ...  76,100,101 

Repudiation,  see  under  contract. 

and  rescission  distinguislied  ...  ...  ...  ...        363 

by  joint  promisor              ...  ...  ...  ...  ...         106 

Repurchase. 

agreement  for ...               ...  ...  ...  ...  ...          76 

Res  judicata          ...               ...  _       ...  ...        360,  408, 427, 520, 97,  133 

Res  prrit  domino,  see  Maxims  OP  JjAW. 

Rescission 

of  contract       ...               ...  ...    24,  264-5,  265,  274,  427,  451,  480,  5,  104 

and  cancellation        ...  ...  ...  ...  ...     110-1 

rectification         ...  ...  ...  ...  ...         438 

specific  performance  ...  ...  ...  ...451,  lOi 

breach  by  lessee  or  purchaser 

after  decree          ...  ...  ...  ..;  468-70,  706-7 

coercion            ...                ...  ...  ...  ...  ...         457 

conveyance     ...               ...  ...  ...  ...  ...        4-59 

fraud                  ...                ...  ...  ...  ...  ...     455-6 

insurance  contracts         ...  ...  ...  ...  ...        109 

misrepresentation             ...  ...  ...  ...  ...     453-5 

mistake             ...               ...  ...  ...  ...  461-4,  107 

prayers  in  plaint,  alternative  ...  ...  ...  ...        108 

restitution        ...               ...  ...  ...  ...  ...470, 107 

by  compensation         ...  ...  ...  ...  472-3,  108-9 

effect  of  fraud  and  mistake  ...  ...  ...  ...     473-4 

impracticable  .            ...  ...  ...  ...  ...     471-2 

rights  of  innocent  parties  ...  ...  ...  .  460, 105 

terminable  agreement       ...  ...  ...  ...  452-3,705 

unla\yful           „                ...  ...  ...  ...  ...        465 

undue  infl'uence                ...  ...  ...  ...  ...        457 

void  agreement                 ...  ...  ...  ...  461,  705 

voidable      „                      ...  ..  ...  ...  453-61,705 

See  nisoRBTioN,  Suit. 

Restitutio  in  Integrum         ...  ...  ...  ...  ...  470,  708 

Restitution, 

equitable  doctrine  of       ...  ...  ...  ...  ...             7 

for  rescission,  see  Rescission. 

in  i:ind              ...               ...  ...  ...  ...  ...           58 

nature           ...               ...  ...  ...  ...  ...      19.59 

Restoration,  see  Ktatii  Quo...  ...  ...  ...  ...     4,471 

Restraint 

of  trade,  see  Trade. 
Restkictivb 

'    covenants,  see  Compensation,  Covenants. 
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Retaliation         ...              ...  ...  ...  ...  ■••           * 

Retribution        ...             ...  ...  ...  .-•  —          4 

Rbteospbotive 

effect,  of  legislation         ...  ...  ...  ...  ...          I* 

Revbbsion,  see  Remainder,  Rbvbrsioneb. 

declaration  regarding      ...  ...  ...  ...  •.•        ^98 

defined             ...               ...  ...  ...  ...           401n,  498, 78 

material  injury  to             ...  ...  ...  ...  ••.       ''S-9 

sale  of              ...                ...  ...  ...  ...271, 315«,  320«,  43 

RHVBBSIONBR,  see  Hindu  Law. 

declaratory  suit  by         ..'.  ...        484-5, 500-4, 522,  U6,  117,  lP.0-1,  135 

injunction  against  nuisance  ...  ^  ...  ...  .-■      641n 

waste  ...  ...  ...  ...        637 

next,  consent  of                ...  ...  ...  ...  501n,  1P.0 

remote              ...                ...  ...  ...  ...  498,  ISO 

Revision 

by  Higli  Court...                ...  ...  ...  ...  •.•     67,37 

Revocable 

contracts,  see  Contracts. 

Revocation,  see  Proposal. 

of  agents' authority,  see  Auctioneer.  ...  ...  ■..    65.96 

probate         ...               ...  ...  ...  ...  ...        551 

power  of          ...                ...  ...  ...  ...  ...        350 

Rights, 

absolute  or  relative        ...  ...  ...  •-.  •-.          4n 

abstract           ...                ...  ...  ...  .-■  ...        J24 

antecedent      ...                ...  ...  ...  ...  ...            4 

arising  from  civil  delicts  ...  ...  ...  •■■        14" 

chance  or  possibility  of  ...  ...  ..,  ...  493, 505,  119 

civil,  mistake  as  to           ...  ...  ...  ...  ■••        341 

conjugal,  see  Conjugal. 

contingent      ...                .  .  ...  ...  ...  ...503,  119 

created  by  past  transactions  ...  ...  .■•  ...        355 

customary        ...                ...  ...  ...  ...  •-.         J36 

defined             ...               ...                ...                ...  ...  ...    3,174 

doubtful,  see  Family.      ...               ...  ...  ...    404,406,439,77 

in  personam     ...                 ...                 ...                 ...  ..•  ...'  2-3,  19 

rem                 ...                .'..  ...  ...  ...^  -2-3,255,19 

incorporeal      ...               ...                ...  ...  •..'  ...  63 

legal  and  equitable          ...  ...                ...  ...  •.•  32 

personal           ...                ...  ...  ...  ...  ...        538 

remedial          ...                ...  ...  ...  ...  ...            4 

riparian            ...                ...  ...  ...  ...  ...     641-2 

sanctioning      ...               ...        .        ...  ...  ...  ,..-  4 

sleeping  over ...               .'.V  ...  ....  ...  ...375,378 

special  or  temporary        ...  ...  ...  ...  ...       38-9 

to  damages  and  specific  relief  ...     ■           ...  ...  ...     184-5 

vested              ...        ,        ...                ...                ...  ...  ...         119 

See  Mandamus. 
Riparian 

rights,  see  Rights,  Water. 
Roman  Law, 

improvement  by  bona  fide  possessor                  ...  ...  .••        424 

inadequacy  of  consideration             ...                ...  ■.■  .-■        317 

interdict  Mjide«i,  see  Interdict.      ...               ...  .■  ■••      66-7 

'real'  contract                   ...               .,.               ...  ...  ...        252 

specific  performance  not  recognised  in           ...  •••  •••  19 

35 
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RoMiLLY,  Lord, 

on  loans           ...               ...  ...  ...  •■•  •••        157 

piecemeal  performance  ...  ...  ..•  ...172,355 

, representation  at  marriage  ...  ...  •-.  ■••         191 

sale  by  vendor  without  title  ...  ...  ...  ■•■        358 

substance  and  form   ...  ...  ...  ...  —        270 

Rules 
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